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REPORTS  O^F.rCASES. 

ARGUED  AND  DETERMINED 


HIGH  COURT  OF  CHANCESy, 


SITTINGS  BEFORE  MICHAELMAS  TERM, 
8  Geo.  IV.,  1822. 


*TWEDDELL  V,  TWEDDELL.  [*1] 

18S2 :  llih  Maj;  2d,  12ih  and  14th  NoTember. 

A  &ther,  tenant  for  life,  remainder  to  his  fint  and  other  sons  raooenirely  in  tail 
male;  the  eldest  son,  soon  after  he  attained  twenty-one,  joined  his  iather  in  snf- 
fering  a  reooveiy,  an  annuity  was  secored  to  him  during  his  fiuher's  life,  and  parts 
of  the  estates  were  limited  to  the  &ther  in  &e^  the  residne  of  them  were  resot- 
tled,  the  son  taking  back  an  estate  for  lile,  with  remainder  to  his  first  and  other 
sons  in  tail  general,  remainder  to  his  daughters  in  tail  general.  The  transaction 
to  be  considered  as  a  mixed  case  of  baigain  and  sale,  and  of  family  arrangement ; 
and  the  eldest  son  having  died  without  issue,  a  biU  filed  by  his  brother,  the  next 
remainder-man  in  tail,  who  had  done  confirmatory  acts,  and  accepted  interests 
under  the  will  of  lus  iather,  to  set  aside  the  settlement  as  obtained  by  undue  in- 
fluence, was  dismissed. 

Transactions  of  this  nature  between  fiither  and  child,  to  be  viewed  with  a  reasona- 
ble degree  of  jealousy,  not  in  the  light  of  reversionary  bargains. 

Whether,  after  the  lapse  of  twenty  yeara^  such  a  suit  could  be  maintained  at  alL— 

'   Qiuere. 

Whether  a  remote  remainder-man  can  complain  of  a  transaction  between  tiie  tenant 
for  life  and  the  hnmediate  remainder-man,  where  the  immadiatd  mnafaideMniDr 
makes  no  complaint — ^iMBri. 

John  Atnslet,  being  seised  in  fee  of  freehold  estates 
in  the  oountLes  of  Northumberland  and  Durham,  ^by  his    [^] 
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will,  dated  the  15th  of  Janp^^  1^48,  devised  the  same,  together 
with  certain  copyhold  her^twnentB,  whioh  ho  had  duly  sur- 
rendered to  the  iisea.<5Clus*will,  to  the  use  of  Francis  TweddeU 
for  life,  with  liinit4fi^n  to  trustees  during  his  life  to  preserve 
contingent  rein&iij^ers,  with  remainder  to  the  first  and  other 
sons  of  the  ^id.  Francis  TweddeU  successively  in  taU  male,  with 
remainders  aVer. 


r« 


VUj>6n  the  death  of  the  testator,  in  1762,  Francis  TweddeU 

-  \  bptered  into  the  possession  of  the  devised  estates.    He  had  issue 

■•;^  three  sons ;  John  TweddeU,  his  eldest  son,  Francis  TweddeU  the 

plaintiff,  hia  second  son,  and  Robert  TweddeU  one  of  the  defend- 

anlB^  his  youngest  son.    He  had  also  issue  two  daughters. 

In  the  years  1776  and  1784,  two  Acts  of  Parliament  were 
passed  for  enclosing  the  conmion  fields  in  certain  parishes,  in 
which  some  of  the  devised  estates  were  situate ;  and  aUotments 
were  made  to  Francis  TweddeU  the  fether,  in  respect  of  those 
estates,  nia  proportion  of  the  expenses  of  passing  and  carrying 
these  Acta  into  execution  amounted  to  the  simisof  618?.  10s.  and 
180^.,  and  those  sums  were  paid  by  him. 

By  an  indenture,  dated  the  first  of  January,  1788,  Francis 
TweddeU  the  father,  by  virtue  of  a  power  contained  in  the  first 
mentioned  Act,  demised  the  lands  aUotted  to  him  under  that 
Act  to  Robert  Uderton,  for  the  term  of  one  thousand  years,  by 
way  of  mortgage  for  securing  the  sUm  of  869?.,  being  that  part 
of  the  sum  of  518?.  IO5.  which  he  was  enabled  to  charge  upon 
the  allotraents ;  and,  by  an  indenture  bearing  even  date  with  the 
mortgage,  Jlderton  declared  that  his  name  was  made  use  of  as  a 
trustee  for  Francis  TweddeU  the  fether. 


In  tlie  month  of  June,  1791,  John  TweddeU  attained 
[*3]     the  *age  of^l  years ;  and  in  the  latter  end  of  the  year 
1792,  he  agreed  to  join  with  his  fether  in  suflering  recov- 
eries of  all  the  devifled  estates,  antd  in  limiting  them  to  the  uses 
after  mentioned.    Indentures  of  kaao  and  lelea^e,  dated  the  4th 
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and  6th  of  Januarj,  1798)  were  accordingly  prepared  and  exe* 
onted ;  the  release  recited  the  fiGUTts  before  stated,  that  applica- 
tion was  intended  to  be  made  to  Parliament,  for  an  Act  to  effect 
the  enclosure  of  other  commons,  and  that  Francis  Tweddell  the 
fiither,  had  expended  divers  sums  of  money,  to  a  very  consider- 
able amount,  and  more  than  a  tenant  for  life  could  reasonably 
have  been  expected  to  do,  in  erecting  hedges  and  fences  upon, 
and  in  making  other  lasting  improvements  of  the  devised  estates ; 
and  then,  in  performance  of  the  said  agreement,  and  in  consider* 
ation  of  the  said  aum  of  8692.  (part  of  the  aforesaid  sum  of  6182. 
10*.),  then  due  to  the  said  Francis  Tweddell  the  father,  by  virtue 
of  the  said  mortgage  to  the  said  Robert  Ilderton,  and  of  the  sum 
of  1492.  10«.,  being  the  residue  of  the  said  sum  of  6182.  IO5.,  and 
of  the  said  sum  of  1802.,  and  of  the  several  other  sums  of  money 
expended  by  the  said  Francis  Tweddell  the  father,  as  thereinbe- 
fore recited ;  and  also,  in  consideration  of  the  covenants  there- 
after contained,  on  the  part  of  the  said  Francis  Tweddell  tlie 
&ther,  and  of  a  bond  entered  into  by  him,  for  the  payment  to 
the  said  John  Tweddell,  during  the  life  of  him  the  said  Francis 
Tweddell,  of  an  annuity  of  1802.,  and  of  a  further  annuity  of  202. 
in  the  event  in  the  said  bond  expressed ;  they  the  said  Francis 
and  John  Tweddell,  conveyed  all  the  aforesaid  freehold  estates 
in  the  said  county  of  Northumberland,  to  a  tenant  to  the  precipe 
for  suffering  a  recovery ;  which  recovery,  it  was  declared,  should 
inure,  as  to  the  principal  part  of  the  same  estates,  to  the  use  of 
the  said  Francis  Tweddell  the  &ther  for  life,  without  impeach- 
ment of  waste,  remainder  (subject  to  an  annuity  of  1002.,  thereby 
limited  to  Jane,  the  wife  of  the  said  Francis  Tweddell  the  lather, 
during  her  widowhood,  in  case  she  should  survive  her 
husband)  to  the  use  of  the  said  John  Tweddell  *for  life,  [*4] 
without  impeachment  of  waste,  remainder  to  the  use  of 
his  first  and  other  sons  successively  in  tail  general,  remainder  to 
the  use  of  his  daughters,  as  tenants  in  common  in  tail  general, 
with  croBS^remainders  between  them  in  tail,  remainder,  as  to  one 
moiety  of  the  said  premises  to  such  uses  generally  as  the  said 
Francis  Tweddell  tiie  father,  should  by  deed  or  will  appoint ; 
and  in  de&tilt  of  such  appointment,  to  tiie  uses  thei^in  mentioned ; 
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and  as  to  the  other  moietj  of  the  said  premises,  to  the  use  of 
the  defendant  Bobert  Tweddell  for  life,  without  impeachment 
of  waste,  remainder  to  the  use  of  his  first  and  other  sons  succes- 
sively in  tail  general,  remainder  to  the  use  of  his  daughters,  as 
tenants  in  common  in  tail  general,  with  cross-remainders  between 
them  in  tail,  remainder  after  and  subject  to  a  general  power  of 
appointment,  limited  to  Francis  Tweddell  the  &ther,  to  the  use 
of  the  plaintiff  Francis  Tweddell  for  life,  without  impeachment 
of  waste,  with  the  like  limitations  in  fiivor  of  his  sons  and  daugh- 
ters in  tail,  with  the  ultimate  remainder  to  the  use  of  the  said 
Francis  Tweddell  the  father,  in  fee ;  and  as  to  all  other  the  es- 
tates in  the  said  county  of  Northumberland,  to  the  use  of  Francis 
Tweddell  the  fiither,  in  fee.  By  the  indenture  of  release  John 
Tweddell  was  empowered,  when  he  should  be  in  actual  posses- 
sion of  the  premises  limited  to  him  for  life,  to  charge  the  same 
with  an  annuity,  not  exceeding  200L,  by  way  of  jointure,  for  the 
life  of  any  woman  he  might  marry ;  and  with  any  sum,  not  ex- 
ceeding 2,0002.,  for  the  portions  of  daughters  and  younger  sods  ; 
and  Francis  Tweddell  the  fEither  covenanted  to  complete,  at  his 
own  expense,  the  enclosure  then  in  progress  under  the  second 
mentioned  Act  of  Parliament,  and  to  defray  the  expenses  of  ob- 
taining and  carrying  into  execution  the  Act  of  enclosure  then 
intended  to  be  applied  for,  provided  such  expenses  should  not 
exceed  the  amoimt  which  a  tenant  for  life  should  be  empowered 
under  the  Act  to  charge  upon  the  lands  allotted  to  him ;  the 
term  of  1,000  years,  granted  to  Ilderton,  was  surrendered  and 
merged. 


[*5]  *In  Easter  Term,  1798,  a  recovery  was  suffered  of  the 
Northumberland  estates ;  and  deeds  having  been  executed 
by  Francis  Tweddell  the  father,  and  John  Tweddell,  for  the  pur- 
pose of  making  a  tenant  to  the  precipe  of  the  Durham  estate, 
recoveries  were  suffered  thereof  and  of  the  copyhold  premises, 
and  they  were  respectively  limited  to  the  use  of  Francis  Twed- 
dell the  father,  in  fee.  On  the  25th  of  July,  1799,  John  Twed- 
dell died  without  issue ;  and  in  the  year  1800,  Francis  Tweddell 
the  plaintiff,  joined  with  his  father  in  suffering  a  recovery  of  a 
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portion  of  the  Nortkumberland  estate,  which  had  been  intended 
to  be  comprized  in  the  recovery  of  1793,  but  which  had  been 
omitted  by  mistake,  and  in  limiting  the  same  to  his  &ther  in  fee. 

Francis  Tweddell  the  fiaither,  having  sold  the  freehold  estate 
at  Durham,  and  part  of  the  other  fineehold  and  copyhold  estates 
limited  to  him  in  fee,  by  his  will  dated  the  14th  of  March,  1806, 
exercised  the  power  first  reserved  to  him  by  the  release  of  Jan- 
uary, 1798,  and  limited  the  moiety  subject  to  the  power,  of  parts 
of  the  estates,  to  trustees  for  a  t^rm  for  securing  certain  annui- 
ties, remainder  to  the  defendant  Bobert  Tweddell  for  life,  re- 
mainder to  his  first  and  other  sons  successively  in  tail  general, 
remainder  to  his  daughters,  as  tenants  in  common  in  tail  general, 
remainder  to  the  plaintiff  Francis  Tweddell  for  life,  remainder 
to  his  first  and  other  sons  successively  in  tail  general,  remainder 
to  his  daughters  as  tenants  in  common  in  tail  general,  with  re- 
mainder to  his  own  right  heirs ;  and  he  limited  the  moiety  of  the 
residue  of  the  said  estates,  to  trustees  for  a  term  for  securing  an- 
nuities, remainder  to  the  plaintiff  Francis  Tweddell  for  life,  re- 
mainder to  his  first  and  other  sons  successively  in  tail  general, 
remainder  to  his  daughters  as  tenants  in  common  in  tail  general, 
remainder  to  the  defendant  Sobert  Tweddell,  and  his  issue,  with 
remainder  to  his  own  right  heira.  The  testator  then  devised 
certain  parts  of  the  estates  limited  to  him  in  fee  by  the  release 
of  January,  1798,  in  moieties  between  his  two  sons,  the 
^plaintiff  and  defendant,  and  their  issue ;  and  the  residue  [*6] 
of  such  estates  he  devised  to  trustees,  upon  trust  to  sell, 
and  to  stand  possessed  of  the  money  produced  by  the  sale  upon 
trusts  for  the  benefit  of  his  daughters.  The  testator  appointed 
the  defendant  Robert  Tweddell  and  Simon  Mewbum,  executors 
of  his  will,  and  died  on  the  14th  of  October,  1805. 

The  bill  was  filed  on  the  18th  of  February,  1818,  by  Francis 
Tweddell  the  son,  against  Robert  Tweddell,  and  the  executors 
and  trustees  under  the  will  of  Francis  Tweddell  the  fiither,  and 
was  amended  by  virtue  of  an  order  dated  the  5th  of  May,  1815. 
The  amended  bill,  in  addition  to  the  facts  before  mentioned, 
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eJleged,  that  undue  advanta^  had  been  tak^i  of  the  youth  aond 
dependent  aituation  of  John  Tweddell ;  that  the  benefits  ob- 
tained by  Francis  Tweddell  the  &ther  were  unreasonable  and 
unjust,  and  represented  the  plaintiff's  embarrassments  as  the  rea- 
son of  his  having  joined  in  the  recovery  suffered  by  him  after 
the  death  of  his  elder  brother.  It  then  prayed  that  the  recovery 
deeds  and  the  recoveries  before  mentioned  might  be  declared  to 
have  been  obtained  by  undue  influence,  and  that  the  limitations, 
contained  in  the  release  of  January,  1798,  which  were  then  un- 
determined, might  be  set  asid^,  and  the  plaintiff  be  declared  en- 
titled in  equity  to  the  fee  simple  and  inheritance  of  such  of  the 
estates  devised  by  the  will  of  the  said  John  Aynsley,  as  were 
then  remaining  unsold,  and  that  the  defendant  Bobert  Tweddell, 
and  the  other  defendants  the  trustees,  might  be  decreed  to  con- 
vey the  respective  estates  and  interests  vested  in  them  by  the 
recovery  deeds,  and  by  the  will  of  Frauds  Tweddell  the  &ther, 
to  the  plaintiff  in  fee ;  that  an  account  might  be  taken  of  the 
sums  'of  money  produced  by  the  sale  of  the  estates  limited  to 
Francis  Tweddell  the  fether,  in  fee,  and  which  had  been  sold  by 
him  and  his  devisees  in  trust ;  and  that  the  executors  of  Francis 

Tweddell  the  father,  might  be  decreed  to  pay  to  the  plain- 
[*7]    tiff,  what,  upon  taking  such  ^account,  should  be  found  to 

have  arisen  from  the  aforesaid  sales  (except  the  produce 
of  the  sale  of  the  estates,  devised  by  the  will  of  Francis  Twed- 
dell the  fether,  in  trust  for  sale,  the  bequest  of  which  in  fevor  of 
his  sisters  the  plaintiff  offered  to  confirm),  and  in  case  the  execu- 
tors should  not  admit  assets  sufficient  to  answer  what  might  be 
found  due  to  the  plaintiff  that  the  usual  accounts  might  be 
taken  of  the  personid  estate  of  the  said  Francis  Tweddell  the 
fiEither. 


The  defendant  Eobert  Tweddell,  by  his  answer,  admitted  that 
at  the  time  when  the  recovery  was  proposed  to  be  suffered,  John 
Tweddell  had  no  other  means  of  subsistence,  beyond  what  was 
allowed  him  by  his  fether,  except  a  fellowship  at  Trinity  College, 
in  the  University  of  Cambridge,  which  did  not  then  produce  so 
much  as  80/.  a  year,  and  that  the  recovery  deeds  were  prepared 
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bj  the  directions  of  FnaiGis  Tweddell  the  &ther,  and  that  the 
game  solicitor  was  employed  in  the  transaction  on  behalf  of  John 
Tweddell,  and  of  Francis  Tweddell  the  father.  The  defendant 
also  admitted  that  part  of  the  freehold  and  copyhold  premiaesi 
limited  to  Francis  Tweddell  the  &ther,  in  fee,  not  including  the 
freehold  estate  at  Durham,  were  sold  by  him  for  the  sum  of 
4,283/.,  and  that  other  parts  of  the  aforesaid  premises  were  sold 
by  his  devisees  in  trust  for  1,350/.,  and  that  the  i^nainder  of  the 
aforesaid  premises  were  of  the  value  of  700/.,  or  thereabouts. 
The  defendant  also  stated  that  the  moiety  of  the  premises,  which 
upon  the  death  of  John  Tweddell  without  issue,  became  subject 
to  the  power  of  appointment  of  Francis  Twecljdell  the  father,  did 
not  exceed  in  value  15,000/.  The  defendant  denied  that  any  undue 
advantage  had  been  taken  of  John  Tweddell,  or  that  the  terms  en- 
tered into  were  unreasonable,  or  that  John  Tweddell  was  ignorant 
of  the  value  of  the  property  proposed  to  be  limited  to  Francis 
Tweddell  the  father,  and  stated  that  John  Tweddell  lived  up- 
wards of  six  y^ars  after  suffering  the  recovery,  and  never  ex» 
pressed  himself  dissatisfied  therewith,  or  with  the  settle- 
ment made  thereupon,  and  that  the  plaintiff  *had  himself  [*8] 
acquiesced  in  the  settlement  until  the  beginning  of  the  year 
1813.  The  defendant  admitted  the  plaintiff's  embarrassments, 
but  submitted  that  by  suffering  the  recovery  of  the  premises 
omitted  by  mistake  in  the  deeds  of  1793,  he  had  confirmed  the 
recovery  suffered  by  his  brother.  The  answer  then  set  forth  a 
clause  in  the  will  of  the  testator  Francis  Tweddell,  by  which, 
after  reciting  that  his  son  Francis  Tweddell  the  plaintiff,  was  in- 
debted to  him  on  bond,  note  and  otherwise,  the  said  testator  re- 
leased and  discharged  his  said  son  firom  the  payment  of  all  such 
sum  and  sums  of  money,  and  directed  that  all  the  securities 
given  by  him  for  the  money  due,  should  immediately  after  his 
decease  be  delivered  up  to  be  cancelled. 

James  Losh,  who  was  stated  in  the  answer  to  have  been  con- 
sulted by  John  Tweddell,  on  the  subject  of  the  fidmess  of  the 
recovery,  deposed,  that  he  did  not  believe  that  John  Tweddell 
had  executed  the  deeds  in  question  without  consideration  or  re* 
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flection,  inasmuch  as  he  had  previously  mentioned  to  the  de- 
ponent his  determination  to  propose  an  arrangement  for  the  set- 
tlement of  the  £unily  property,  and  his  wish  to  have  some 
permanent  allowance  out  of  the  same ;  that  John  Tweddell  was 
at  the  time  of  the  transactions  aforesaid,  as  the  deponent  had 
reason  to  believe,  well  acquainted  with  the  nature  and  value  of 
the  property  proposed  to  be  barred  and  settled ;  and  that  after 
he  had  executed  the  deeds,  and  perfected  the  arrangement,  he 
had  frequently  expressed  himself  to  the  deponent  to  be  perfectly 
satisfied  therewith,  and  perfectly  to  approve  thereof 

The  solicitor,  who  was  concerned  in  the  transaction  for  both 
parties,  deposed ;  that  he  had  at  different  times  before  the  re- 
covery was  suffered,  and  the  deeds  were  executed,  conversed 
with  John  Tweddell  upon  the  arrangement  made  by  him  with 
his  &ther ;  and  that  upon  such  occasions  he  appeared  to  be  satis- 
fied therewith,  and  perfectly  to  imderstand  the  same ;  and 
[*9]  particularly,  that  he  had  expressed  *himself  glad  to  have 
it  in  his  power,  by  executing  the  deeds,  and  joining  in  suf- 
fering the  recovery,  to  reimburse  his  fisither  for  the  advances 
which  he  had  made  in  order  to  improve  the  estates,  and  to  ena- 
ble him  to  provide  for  his,  the  said  John  Tweddell's,  brothers  and 
sisters. 

On  the  cross-examination  of  these  witnesses  by  the  plaintiff,  it 
appeared  that  they  were  unacquainted  with  the  property  com- 
prized in  the  deeds  and  recoveries,  and  incompetent  to  form  any 
opinion  of  the  value  of  the  interests  purchased  by  Francis  and 
John  Tweddell  of  each  other,  and  had  not  taken  upon  them- 
selves to  explain  to  John  Tweddell,  or  advise  him  upon  the 
value  of  such  interests.  The  solicitor  also  deposed  to  his  belief, 
that  no  other  person  was  employed  on  the  behalf  of  John  Twed- 
dell, to  explain  or  advise  him  upon  the  fairness  of  the  bargain. 
Evidence  was  also  entered  into  by  the  plaintiff,  to  show  that 
John  Tweddell  was  indebted  at  the  date  of  the  transaction. 

The  cause  having  been  heard  before  the  Vice-Chancellor,  on 
the  10th  of  July,  1818,  his  Honor  ordered  the  bill  to  be  dismissed. 
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The  plaintiff  appealed  fit>m  the  decree  of  the  Yioe-Chancellori 
and  the  cause  now  came  on  to  be  argued 

Mr.  Hart,  Mr.  Heald  and  Mr.  Treahve,  for  the  plaintiff:  It  is 
the  established  principle  of  the  court,  that  in  deidings  between 
attorney  and  client,  guardian  and  ward,  and  in  the  cases  of  re- 
yersionaiy  interests,  the  purchaser  is  bound  to  show  that  he  has 
given  the  full  consideration,  Gibson  v.  Jeye8,{d)  Ghwland  v.  De 
Faria,{b)  and  in  transactions  of  this  nature  between  &ther  and 
child,  the  natural  influence  of  the  father  has  always 
induced  the  court  to  ^interfere  and  examinethe  consider-  [*10] 
ation  on  which  the  bargain  is  founded.  Everything  is 
not  in  such  cases  to  be  presumed  in  &Tor  of  the  affection  between 
fitther  and  child;  Oould  v.  Okeden,{c)  Morgan  v.  Mbrgan,{d) 
Heron  v.  Heron,{e)  Kinchant  v.  KinchanL{g)  The  plaintiff  is 
either  entitled  to  the  estate  in  fee  simple,  as  the  heir  at  law  of 
John  Tweddell,  or  to  call  upon  the  court  to  convey  to  him  in 
tail,  on  the  ground  that  the  settlement  has  been  disturbed.  The 
cases  of  Colby  v.  SmiihQi)  and  Engkfidd  v.  jEnglefield,{t)  show, 
that  although  the  plaintiff  claims  as  remainder-man,  the  court 
can  afford  him  relief.  There  are,  besides,  many  cases  in  which 
the  court  has  recognized  the  interests  of  a  remote  remainder, 
with  reference  to  the  proceedings  of  the  owners  of  the  particular 
estate,  Robinson  v.  LyUon^iJc)  Lord  Dursley  v.  Ftizhardinge.{l) 
The  pressure  under  which  the  plaintiff  labored,  when  he  joined 
in  the  recovery  of  1800,  will  prevent  it  from  operating  as  a  con- 
firmation, Orowe  V.  BaUard,{m)  Wood  v.  Doione8.{ri) 

Mr.  Home  and  Mr.  Duckworth^  for  the  defendant:  The  settle- 
ment of  1798  has  a  reference  to  pecuniary  matters  only  in  the 

(a)  6  Vea.  266.  (fl  1  Vera.  443. 

(6)  17  lb.  20.  {*)3Atk.209. 

(c)  4  B.  P.  0.  Ed.  TomL  198.  (0  «  Vea.  261. 

(<QlAtlc4B9.  (m)  1  Yea.  Jon.  216;  8B.aO.llt; 

(e)  2  Atk.  160.  2  Cox.  Chan.  Gas.  263. 

iSi)  I  B.  0.  0.  309.  (»)  18  Ves.  120. 

(h)  I  Vornon,  205. 
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usual  mode  of  hrnWy  arrangements,  and  ia  npt  to  be  viewed  in 
the  light  of  a  bargain  aad  sale.  Under  the  original  settlement 
of  the  estates,  no  provision  could  be  made  for  daughters,  or 
younger  childreu ;  the  son  therefore  might  naturallj  wish  to 
enable  the  father  to  raise  money  for  these  purposes,  and  in  Kin- 
chant  V.  Kiiichant^  the  advantage  derived  to  brothers  and  sisters 

from  the  transaction  was  considered  as  a  material  circum* 
[*11]     stance ;  in  this  *case  there  is  no  evidence  of  undue  influ* 

ence,  and,  on  the  ground  of  inadequacy  of  consideration 
alone,  the  court  will  not  interfere,  unless  it  is  so  gross  as  to  raise 
a  presumption  of  fraud.  Any  complaint  of  such  a  transaction 
as  this  must  be  made  at  the  earliest  period,  Brown  v.  Cbrter,(a) 
but  the  plaintiff^s  interest  as  tenant  in  tail  in  remainder  com- 
menced in  1799,  he  has  confirmed  the  transaction  by  suffering 
the  recovery  in  1800,  and  has  acquiesced  in  and  taken  interests 
under  the  will  of  his  &ther,  inconsistent  with  the  validity  of  the 
settlement  In  consequence  of  that  acqmescence,  his  fitther's 
executors  have  not  pressed  him  for  the  payment  of  debts,  from 
the  recovery  of  which  they  are  now  barred  by  the  Statute  of 
Limitations, 


^< 


•  Mr.  Bari  in  reply :  Where  the  court  sustains  a  bargain  on 
the  ground  that  it  is  a  family  transaction,  it  must  see  clearly 
that  the  parties  acted  upon  that  principle.  But  the  deed  shows, 
that  in  this  case  family  advantages  did  not  enter  into  the  con* 
sideration  of  the  parties.  Lapse  of  time  is  only  regarded  by  the 
court  where  the  parties  have  dealt  with  their  interests,  so  that 
the  plaintiff  cannot  restore  them  to  the  same  situation,  or  where 
evidence  may  be  considered  to  be  lost,  objections  which  do  not 
apply  in  the  present  instance.  In  Newman  v.  Rogers  the  late 
Master  of  the  Rolls  overturned  a  transaction  similar  to  the  pre- 
sent on  the  simple  ground  of  inadequacy  of  value,  although  there 
had  been  a  long  acquiescence. 

The  Loud  Chancellor  : — When  this  case  was  first  opened, 
it  appeajred  to  me  iJmt  there  were  some  very  important  points  in 


(a)  6  Vea.  877. 
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it,  the  first  of  whieh  was,  whether,  the  oomplaint  not  having 
been  made  within  twenty  years,  on  the  principle  of  a 
late  decision  in  *the  Ilouse  of  Lords  the  cause  could  be  [*12] 
heard  at  all.  I  should  have  thought  that  a  very  material 
and  important  point,  both  for  argument  and  for  the  decision  of 
the  court,  if  the  case  had  admitted  of  it,  but  without  deciding 
that  after  twenty  years,  Francis  Tweddell  the  plaintiff  could  not 
have  sued,  it  is  sufficient  for  me  to  say,  that  the  bill  must  be 
taken  to  have  been  filed  in  February,  1818,  and  therefore  within 
the  twenty  years,  and  that  consequently  the  point  in  question 
does  not  arise. 

Another  equally  material  and  important  question  is,  whether 
the  plaintiff  can  come  into  court  at  all  or  not^  under  the  circum- 
stances of  the  case.  The  liord  Chancellor  here  stated  the  case ; 
and  observed,  that  under  the  original  settlement,  the  fiiither  being 
only  teimnt  for  life,  could  make  no  provision  for  any  of  his  chil- 
dren ;  and  that  John,  being  only  tenant  in  tail  male,  could  in 
his  fiither^s  lifetime  make  no  provision  for  daughters,  if  he  should 
have  any ;  but  that  John  and  his  fisUher  might  unquestionably, 
wiUioat  any  consideration,  have  barred  both  the  brothem;  and 
that  the  effect  of  the  recovery  which  had  been  suffered  was,  to 
introduce  Bobeit  as  a  remainder*man  into  the  succession,  befors 
Francis  could  become  entitled.    He  then  proceeded. 

The  first  question  therefore  to  be  considered  is^  what  Francis 
could  have  done  in  the  lifetime  of  John ;  and  I  wish  to  be  inr 
formed  whether  there  is  any  case,  in  which  a  remote  remainder- 
man has  come  into  court,  complaining  of  what  he  is  pleased  to 
call  a  deception  on  the  immediate  remainder^man,  where  that 
immediate  remainder-man  himself  made  no  complaint  I  recoU 
lect  no  such  instance.  If  Francis  had  made  the  complaint  in  the 
lifetime  of  John,  John  might  have  replied,  I  choose  to  prefeir 
Robert  to  you,  and  to  acquire  such  an  estate  as  will  enable  me  to 
provide  for  daughtera  It  seems  therefore  to  me  to  be  infinitely 
difficult  to  snppoee,  that  a  remote  rematnder^man  could  complain 
to  the  Qourt  of  a  teanaaction,  of  which  the  party  himself  the 
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[^^IS]  ^remainder-man  immediately  interested,  did  not  com- 
plain ;  and  the  new  limitations  are  of  such  a  nature,  that 
John  Tweddell,  the  immediate  remainder-man,  must  have  known, 
that  bj  that  transaction  he  was  altering  the  succession  and  order 
of  the  estate,  both  as  to  his  brothers,  and  as  it  might  a£Eect  his 
daughters,  if  he  should  have  any.  The  point  however  being 
new,  and  no  decision  having  yet  been  made  on  it,  I  shall  not 
pronounce  judgment  to  that  effect;  and  I  wish  it  to  be  imder- 
stood^  that  I  do  not  decide,  that  after  twenty  years  this  gentle- 
man could  not  complain  at  all,  or  that  he  could  not  come  to 
complain  of  this  transaction,  although  it  was  not  complained  of 
by  the  immediate  remainder-man. 


1 


The  court  will  not  view  transactions  between  fother  and  son 
in  the  light  of  reversionary  bargains,  but  will  regard  them,  as 
family  arrangements,  with  a  reasonable  degree  of  jealousy ;  and 
will  not  look  into  all  the  motives  and  feelings  which  might  ac- 
tuate the  parties  in  entering  into  such  arrangements.  There 
may  be  consideration  in  such  cases,  which  the  court  could  not 
possibly  reach.  It  might  be  conducive  for  instance  to  the  best 
interests  of  the  parties,  that  the  &ther  should  be  enabled  to  edu- 
cate all  his  children  in  a  liberal  way;  a  principle  on  which  the 
court  acts  in  the  case  of  an  in&nt  eldest  son,  by  giving  for  his 
maintenance  a  much  greater  sum  than  he  can  possibly  require, 
in  order  that  his  brothers  and  sisters  may  be  so  brought  up  and 
educated,  and  placed  in  such  situations,  as  to  do  him  credit  in 
the  world. 

John  Tweddell  died  in  1799 ;  and  taking  it  that  upon  his 
death  a  title  did  arise  to  the  plaintiff,  so  &r  from  prosecuting  that 
title,  he  does  confirmatory  acts  with  respect  to  the  new  settle- 
ment, and  such  confirmatory  acts  as  to  show  that  he  must  have 
understood  what  the  new  settlement  was.    In  1805,  the  father 

of  the  plaintiff  dies,  having  made  his  will  with  reference 
[*14]     to  this  settlement:  by  that  *will  the  plaintiff  takes  both 

positively  and  negatively,  for  I  observe  that  the  father 
forgave  him  debts.    It  is  reasonable  to  suppose  that  the  plaintiff 
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if  he  had  considered  that  he  had  any  cause  for  complaint^  would 
at  the  death  of  his  fitther  have  so  complained :  but  he  waits  till 
the  Statute  of  Limitations  has  run  upon  the  simple  contract  debts, 
and  barred  the  Other's  executors  of  their  remedy  against  Hiir^, 
Under  these  circumstances,  I  do  not  see  how  it  is  possible  to 
maintain  this  suit  I  cannot  look  at  this  transaction  upon  the 
mere  principle  of  bargain  and  sale :  but  I  consider  it  as  a  mixed 
case  of  bargain  and  sale,  and  of  fEunilj  arrangement  I  will 
read  the  judgment  in  Newman  v.  Sogers^  and  if  I  change  my 
opinion  will  mention  it  to-morrow. 

November  lith. — The  case  of  Newman  v.  Sogers^  makes  no 
alteration  in  my  former  opinion,  and  therefore  the  appeal  must 
be  dismissed. 

NiwMAir  V.  Boons. 

Francis  Nkwxan,  being  seised  in  fee  simple  of  the  rectorj  of  Qaeen  Gsmel,  of 
seyerel  estates  called  the  North  Leaze  Park,  the  Sparkferd,  and  the  Soath  Cadbuzy 
estates,  and  of  other  freehold  and  copyhold  estates,  by  his  will  dated  the  30th  of 
Hay,  1767,  devised  the  same  to  his  nephew  Francis  Newman  for  life,  with  remain- 
der to  the  first  and  other  sons  of  the  said  Francis  Newman  in  tail  male,  with  remain- 
der to  his  nephew  Henry  Newman,  for  life,  with  remainder  to  his  first  and  other- 
sons  in  tail  male,  with  divers  remainders  over,  and  with  a  power  to  the  tenants 
for  life,  when  in  poesesaon,  to  settle  any  part  of  the  estates  not  exoeeding  in  value 
200i.  a  year,  apon  any  woman  they  might  marry,  for  her  life. 

The  testator  died  in  1768,  leaving  the  said  Francis  Newman  and  Henry  New- 
man, the  devisees,  him  surviving.  The  said  Fhmds  Newman  had  three  daughterly 
but  no  ismie  male ;  and  the  said  Henry  Newman  had  issue  a  son,  Francis  Newman 
the  younger,  who  was  the  first  tenant  hi  tail  male  of  the  devised  estates. 

<In  the  year  1778,  the  said  Francis  Newman  the  younger,  hitermarried  [*16] 
with  one  of  the  daughters  of  the  said  Francis  Newman  the  elder ;  and  in  the 
month  of  May,  1780,  having  just  attahied  twenty-one,  he  concurred  with  the  said 
YnsaoM  Newman  the  elder,  in  suffering  a  reoovery  of  the  deviaed  estates,  and  in 
resettling  them,  to  the  use  of  the  said  Francis  Newman  the  elder  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail  male,  with  remainder  to  the  said 
Henry  Newman  foit  life,  with  remainder  to  Francis  Newman  the  younger  in  fee. 

Shortly  after  the  death  of  the  testator,  and  in  pursuance  of  the  power  given  by 
his  will,  the  rectory  of  Queen  Camel  (which  appeared  to  be  of  the  yearly  vahie  o* 
tool)  was  lUnited  to  Jane,  the  wife  of  ttie  «dd  Francis  Newman  the  elder,  for 
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h«r  Ufe  ^  and  by  indentures  of  leas*  and  releafie,  dated  the  14lli  aod  15th  of  I%b- 
niary,  1 7d3,  tlie  iaid  Francia  Newman  the  joanger,  in  oonaideration  of  the  aettU- 
ment  After  mentioned,  conveyed  his  remainder  in  fee  in  the  said  rectory,  and  in 
North  Leazo  Park  oatate  (which  was  of  the  yearly  value  of  120iLX  to  Henry  Simp- 
son and  Simon  Payue  and  their  hebs;  to  the  use  of  the  said  Francis  Newman 
the  elder  for  lite,  with  remainder  to  the  use  of  the  said  Jane  his  wife  for  Ufe; 
with  rL^maiuder  t^  the  iise  of  suoh  of  the  daughters  of  the  said  Frauds  and  Jane 
08  the  said  Frunuis  slumld  by  deed  or  will  appoint,  and  in  default  of  appointment^ 
to  tbe  uses  mentioned  in  the  release.  By  other  indentures,  of  the  same  date, 
ti]«  said  Francis  Newman  the  elder  and  Frauds  Newman  the  yoxmger,  conveyed 
the  Sparkibrd  and  South  Cadbory  estates  (which  appeared  to  be  of  the  yearly 
valne  of  5201.)  to  Thomas  Watson  and  the  said  Simon  Payne,  and  their  heirs 
($ubjc>ct  to  til e  remainders  to  the  first  and  other  sons  of  the  said  Francis  Newman 
the  elder,  and  to  ttie  remainder  to  the  said  Henry  Newman,  during  his  life); 
M-YKiu  irn^,  during  the  joint  lives  of  the  said  Francis  Newman  the  younger,  and  Fran- 
ixm  h\9  v[^,  to  pay  an  annuity  of  lOOi  out  of  the  cents  and  profits  to  tlie  said  Fran* 
odBj  for  her  separate  use ;  ^nd  to  permit  the  said  Francis  Newman  the  younger, 
to  receive  the  gurpln,<i  of  such  rents  for  his  life ;  and  after  the  decease  of  both, 
upon  tru^t  for  such  child  or  children  of  the  said  Francis  Newman  the  younger, 
and  Frances  his  wife,  as  they  should  by  deed  appoint ;  and  in  defiMilt  of  such 
appohitment^  in  tnLst  for  their  daughters,  as  tenants  in  common  in  fee,  and  if  only 
one  daughter,  in  tru^  ^r  h6r  in  fee ;  and  in  default  of  such  issue  female,  in  trust 
for  their  younger  pons,  ^  tenants  In  common  in  fee,  and  in  default  of  such  issue, 
in  trust  for  the  eldest  son  In  fee ;  and  in  default  of  all  such  issue,  m  trust  for  the 
right  heira  of  tho  said  Krands  Newman  the  younger. 

["^1 6]        *lt  was  Admitted,  that  at  the  period  when  the  Ittst  mentioned  deeds  were 
esecuted,  Francis  Newman  the  younger,  was  in  dtstressed  circumstances, 
ati  j  that  Francis  Newman  the  elder,  was  then  of  the  age  of  sixtj'^flTe  years,  and 
Jane  Newman  his  wife,  of  the  age  of  fifty-four  years. 

The  original  hill  which  was  filed  by  Francis  Newman  the  younger,  against  ths 
said  Simon  Payne  and  Francis  Newman  the  elder,  alleged,  that  upon  the  marriage  ol 
the  plaintiGT,  the  smd  Fiancis  Newman  the  elder,  had  agreed  to  surrender  to  the 
plaintiff  hiis  life  interest  in  the  Sparkford  and  South  Cadbury  estates,  as  the  mai^ 
Hage  portion  of  bu;  daughter;  and  that  it  had  been  agreed  that  in  the  deeds  for 
suHeri^ig  the  recoreiy^  a  power  should  be  given  to  the  plaintiff  and  to  the  defen- 
dant Francis  Nowinazi  the  elder,  jointly  to  grant  leases  and  oopies  of  court  roll  of 
the  d«vbcd  estattis,  for  their  joint  benefit^  but  that  by  fraud  and  unposition  prao> 
ticed  by  the  defendant  Frauds  Newman  the  elder,  tho  Sparkford  and  South  Cad- 
bury estates  had  not  been  conveyed  in  any  other  manner  than  by  the  indentures 
of  tlie  14th  and  IBtLi  of  February,  1783;  and  the  power  of  granting  leases  and 
copies  of  court  roll  had  been  reserved  to  the  defendant  Francis  Newman  the  elder, 
s«>paral^ly  for  his  own  benefit  The  bill  also  alleged  that  the  plainUff  had  been 
fhiuduleutly  induced  to  execute  the  several  indentures  of  lease  and  release  of 
the  Hth  mid  15th  of  Februaiy,  1783;  and  prayed  that  the  said  Francis  New- 
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Mftn  the  elder,  migfat  be  decreed  to  tocotmt  fbr  the  rents  and  profits  of  the  Sparkford 
acid  South  Cadbury  estates,  from  the  time  of  the  plaintiff's  marrfage,  until  the  pos- 
session was  deliyefed  to  the  plaintiff,  and  to  pay  what  upon  taking  sach  accounts 
should  be  lound  to  be  due ;  that  the  power  obtained  by  the  defendant,  fi>r  granting 
leases  and  copies  of  court  roll  of  the  devised  estates,  might  be  set  aside  for  fraud  and 
imposition ;  and  that  the 'defendant  might  be  decreed  to  deliver  up,  or  procure  to  be 
delivered  up  to  be  canceUed,  all  the  leases  and  copies  of  court  roll  which  had  been 
granted  by  him  under  the  power;  or  that  a  moiety  of  the  fines  received  by  the 
defendant  by  virtue  of  such  leases  or  copies,  and  a  moiety  of  the  rents  thereafter  to 
be  received  therefrom,  might  be  paid  to  the  plaintiff;  and  that  the  indentures  ci 
lease  and  release  of  the  plaintiff  *s  two  several  reversions  obtained  by  the  defendant 
from  the  plaintiff  migfat  be  set  aside ;  and  that  the  defendant  might  be  decreed  to 
join  in  reconveying  the  same  to  the  plaintiff;  or  in  ease  the  defendant  had  conveyed 
the  North  Leaze  Park  estate  to  a  purchaser  for  vahiable  consideration  without  notice, 
that  the  defendant  might  make  satis&ction  to  the  plaintiff  for  the  fiill  value  thereof! 

*Fraocis  Newman  the  elder  died  in  1*796 ;  and  upon  his  death  a  supple-  [*17] 
mental  bill  was  filed  against  his  executors,  and  against  Catharine  Rogers, 
one  of  his  daughters,  who  claimed  to  be  entitled  to  the  remainder  in  fee  in  the  rec- 
tory of  Queen  Camel,  as  appointee  under  the  power  reserved  to  Francis  Newman 
the  elder,  by  the  first  mentioned  indenture  of  release  of  the  15th  of  Februaryi 
1783. 

The  defendant  Francis  Newman  the  elder  pleaded  the  Statute  of  Frauds  in  bar  of 
the  discovery  and  relief  prayed  by  the  bill,  so  far  as  it  related  to  the  agreement 
aJleged  to  have  been  made  upon  the  marriage  of  the  |rfainUff ;  and  in  answer  to  the 
other  parts  of  the  bill,  the  defendant  denied  that  he  had  ever  agreed  with  the  plain- 
tiff that  the  powers  mentioned  in  the  bill  should  be  reserved  to  the  phuntiff  and  the 
defendant  for  their  joint  benefit,  or  made  any  such  agreement;  or  that  he  had  prnc 
tioedany  fraud  or  imposition  upon  the  plaintiff  And  he  stated  that  the  considenk 
tion  whk^  he  paid  for  the  conveyance  of  the  reversioDS  by  the  plaintifij  was  the 
release  of  the  Sparkford  and  South  Cadbury  estates,  which  he  believed  to  be  a  feir 
consideration.  The  answer  also  stated  that  the  North  Leaze  Park  estate  had  been 
settled  upon  the  marriage  of  Jane,  one  of  the  daughters  of  the  defendant 

The  cause  was  heard  on  the  27th,  28tb,  and  29th  of  June,  1809,  and  was  ordered 
to  stand  for  judgment  on  the  1st  of  August,  1811< 

The  decree  directs  that  the  plaintiff's  bill,  so  far  as  it  seeks  to  charge  the  late 
defendant  Francis  Newman  the  elder,  with  fraud  and  imposition  in  obtaining  the 
power  of  granting  leases  and  copies  of  court  roU  of  the  devised  estates,  and  to  have 
such  power  set  aside,  and  so  far  as  it  seeks  to  have  an  account  of  the  rents  and  pro- 
fits of  the  Sparkford  and  South  Cadbury  estates  from  the  tune  of  the  marriage  of  the 
phiintiflf;  shall  stand  dismissed  without  costs.  It  then  declares  that  the  plainliff  is 
entitled  to  have  the  rectory  of  Queen  Camel  reconveyed  to  him,  and  to  have  the 
rents  and  profits  thereof;  accrued  since  the  death  of  the  late  defendant  Francis  New- 
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joMi,  a(xx»uuted  for  and  paid  to  him ;  and  to  be  paid  oat  of  the  anetsof  the  said  late 
defetidaat,  the  yalue  of  the  estate  called  North  Lease  Park,  and  the  amount  of  the 
rents  and  profits  thereof  accrued  since  the  death  of  the  said  late  defendant  It  then 
directs  ocooimts  to  be  taken  of  the  rents  and  profits  of  the  Sparkfi>rd  and  South  Gadr 
bury  catatcA,  received  by  the  plaintiff  in  the  lifetime  of  the  said  late  defendant^  and 

of  the  rents  and  profits  of  the  rectory  of  Qaeen  Camel  reoetved  since 
[*ld]    *the  death  of  the  said  late  defendant  by  the  defendants  his  executors;  and 

af\er  further  directing  the  value  of  the  North  Leaze  Park  estate,  and  the 
amount  of  the  rents  and  profits  thereof  which  would  have  accrued  since  the  death 
C3f  the  fiaid  ]a%&  defendant  to  be  ascertained,  and  ordering  that  what  shall  be  coming 
in  on  aeoount  of  the  rents  and  profits  of  the  Sparkford  and  South  Cadbury  estates  be 
deducted  from  the  value  of  the  North  Leaze  Park  estate  and  the  rents  and  profits 
■  thei^pf,  it  proceeds  to  direct,  that  what  shall  remain  due  to  the  plaintiff  after  sodi 
deduction,  And  the  plaintiff^s  costs  of  so  much  of  the  suit  as  relates  to  the  rectory  of 
Queen  Camul  and  the  North  Leaze  Park  estate,  be  answered  by  the  defendants  the 
executors,  out  of  their  assets  of  the  said  Francis  Newman  the  elder,  and  that  all  pro- 
per parties  reconvey  the  rectory  of  Queen  Camel  to  the  plaintiff  and  his  heirs. 

Beg.  Lib.  B.  2. 1810,  ioL  147L 


EoPER  V.  Williams. 

1823 :  H  &th  and  21st  November. 

Ii^utictiOD  to  restrain  the  breach  of  a  covenant,  that  buildings  shall  be  erected  upon 

a  general  plan  refiised,  the  covenantee  having  aoquieeced  in  a  partial  deviation 

from  tLe  plao,  and  not  having  made  immediate  applioatioB  to  the  court 
A  landlord  who  relaxes  in  &vor  of  some  of  his  tenants  a  covenant  entered  into  for 

the  benefit  of  all,  is  not  entitled  to  an  injunction  to  reetrain  the  other  tenants  fit>m 

in^ingmg  tbat  covenant 


The  bill  in  this  cause  stated  that  by  indentures  of  lease  and 
release,  dated  the  26th  and  27th  of  March,  1816,  the  defendant 
Williams,  for  a  valuable  consideration  in  money,  conveyed  to 
the  plaintiff,  his  heirs  and  assigns,  a  piece  of  ground,  adjoining 
on  the  south  upon  an  intended  road,  and  on  the  north,  east  and 
west  upon  other  lands  belonging  to  the  defendant ;  and  that  by 
the  said  indenture  of  release,  the  said  defendant  covenanted  that 
he,  his  heirs,  appointees  and  assigns,  would  not  at  any  time  there- 
after erect  or  suffer  to  be  erected  on  the  land  belonging  to  him 
on  the  north  side  of  the  ground  thereby  conveyed,  any  buildings 
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whatsoever,  and  that  all  messuages,  tenements  and  buildings,  to 
be  erected  by  him,  his  heirs,  appointees  and  assigns,  or  any  per- 
son or  persons  claiming  imder  him  or  them,  on  the  land  belong- 
ing to  him  adjoining  on  the  east  and  west  sides  of  the 
*said  ground  thereby  conveyed,  should  be  built  in  aline  [*19] 
thirty  feet  from  the  said  intended  road,  and  that  the 
same  should  be  detached  houses,  and  not  less  than  of  the  third 
rate  or  class  of  building* 

The  bill  then  stated  that  the  defendant  Williams  had  entered 
into  an  agreement  to  sell,  and  was  about  to  convey  to  John  Piper 
Bumard,  another  of  the  defendants,  part  of  the  land  belonging 
to  him  to  the  west  of  the  plot  conveyed  to  the  plaintiff,  without 
requiring  any  stipulation  that  Burnard  should  refrain  from  build- 
ing houses  in  a  manner  not  conformable  to  the  before-mentioned 
covenant;  and  that  the  defendant  Bumard  had  agreed  to  let  the 
land,  so  agreed  to  be  purchased  by  him,  to  the  other  defendant 
John  Miller,  for  the  purpose  of  building  houses  of  an  inferior 
description,  and  differently  situate  from  those  specified  in  the 
covenant ;  and  that  the  defendant  Miller  had  commenced  build- 
ing accordingly. 

The  bill  prayed  an  injunction  to  restrain  the  defendants  fix>m 
erecting,  or  causing  or  permitting  to  be  erected,  on  the  ground 
which  belonged  to  the  defendant  Williams  at  the  time  of  the 
execution  of  the  indentures  of  the  26th  and  27th  March,  1816, 
adjoining  to  the  east  and  west  sides  of  the  ground  conveyed  to 
the  plaintiff,  and  particularly  on  the  ground  stated  to  have  been 
agreed  to  be  sold  to  Bumard,  any  messuages,  tenements  or  build- 
ings, except  in  the  manner  mentioned  in  the  aforesaid  covenant 
of  the  defendant  Williams. 

The  injunction  was  granted  on  the  23d  of  May,  upon  certifi- 
cate of  the  bill  filed,  and  an  affidavit  of  the  facts  above  stated. 
The  defendants  now  moved  to  dissolve  it  upon  affidavits,  which 
stated  that  the  covenant  entered  into  by  Williams  witkthe  plain- 
tiff, was  never  intended  to  extend  beyond  the  ground  immedi- 

VoL.  1.  2 
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ately  adjoining,  on  the  east  and  west  sides  of  the  land 
[♦20]    sold  to  the  plaintiff;  and  that  a  strip  *of  ground  lying 

between  the  plaintiff's  land,  and  the  land  agreed  to  be 
sold  to  Bumard,  and  extending  121  feet  to  the  west  of  the  plain- 
tiff's land,  had  been  sold  to  a  Mr.  Tomlinson,  who  was  restricted 
from  building  in  any  manner  not  conformable  to  the  covenant 
The  affidavits  also  stated,  that  early  in  the  year  1818,  the  plain- 
tiff had  served  the  defendant  Bumard  with  notice  not  to  proceed 
in  the  erection  of  some  houses,  the  carcases  of  which  were  then 
complete,  and  which  were  of  a  different  class  from  those  spe- 
cified in  the  covenant,  and  at  a  different  distance  from  the  in- 
tended  road ;  but  that  on  being  shown  the  opinion  of  counsel 
that  the  rights  under  the  covenant  cotQd  not  be  insisted  upon, 
the  plaintiff  had  taken  no  steps  to  enforce  the  notice,  and  had 
permitted  the  defendant  to  complete  the  buildings.  The  affi- 
davits further  stated  that  the  houses  in  question  in  the  cause 
had  been  commenced  early  in  the  year,  and  had  been  pro- 
ceeded with  until  the  injunction  was  granted.  The  construction 
of  the  covenant  set  up  by  the  defendants  was  denied  by  the 
plaintiff,  who  filed  counter-affidavits.  The  motion  to  dissolve 
the  injunction  had  been  made  before  the  Vice-Chancellor  and 
refused. 

Mr.  Agar  and  Mr.  EoupeU  for  the  defendant  Williams.  Mr, 
ShadweU  and  Mr.  Tempk  for  the  defendants  Bumard  and  Miller; 
in  support  of  the  motion : 

The  court  will  grant  injunctions  of  this  nature  only  where  the 
mischief  is  irremediable,  not  in  a  case  like  the  present,  where 
there  is  merely  a  diminution  of  value,  and  damages  will  be  a 
sufficient  compensation.  Attorney- General  v.  Nichol{a)  The 
plaintiff  has  waived  the  benefit  of  the  covenant,  by  allow- 
[*21]  ing  houses  to  be  built  in  violation  of  it,  and  *he  cannot 
now  be  permitted  to  complain.  His  application  for  the 
special  interference  c£  the  court  ought  to  have  been  made  at  the 


(a)  16yez.343. 
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earliest  period.    He  must  be  left  to  his  remedy  at  law  upon  the 
covenant 

Mr.  Home  and  Mr.  Spence  for  the  plaintiff,  relied  upon  the 
construction  of  the  covenant^  as  intended  to  embrace  all  the 
houses  to  be  built  upon  the  land  belonging  to  WilUams,  and 
insisted  that  the  acquiescence  of  the  plaintiff  in  not  complaining  * 
of  the  erection  of  buildings,  by  which  the  covenant  was  infringed 
in  a  partial  degree,  could  not  preclude  him  ^m  relief  against 
the  more  gross  violation  which  was  now  attempted. 

The  Lord  Chakcellok  s — This  deed  was  made  by  a  gentle^ 
man,  who  seems  to  have  possessed  land  to  the  north,  east  and 
west  of  the  piece  of  land  bought  by  Mr.  Boper.  No  question 
arises  as  to  the  land  to  the  north :  but  as  to  the  land  on  the  east 
and  west,  one  question  is,  whether  the  word  "  adjoining"  con- 
tained in  the  covenant,  includes  all  the  land  adjoining  to  the  east 
and  west  to  the  utmost  extremity  in  each  direction,  or  whether 
it  includes  only  a  small  portion  immediately  adjoining.  It  has 
been  contended  on  the  part  of  the  defendant  Williams^  that  it 
includes  only  the  parts  immediately  adjoining :  but  I  do  not  see 
how  they  can  put  that  construction  upon  it,  because  the  cove- 
nant extends  to  all  the  messuages  to  be  built  on  the  east  and  west 
sides,  and  according  to  their  construction  it  would  be  exhausted 
by  a  single  messuage.  In  my  view  of  the  case  it  includes  all  the 
land  to  the  east  and  west  as  far  as  the  utmost  extremity  in  both 
those  directions. 

This  case  is  not  within  the  range  of  cases  between  A.  and  B. : 
but  it  is  a  case  in  which  persons  claiming  under  A.,  have  in 
equity  acquired  rights  both  against  A.  and  B.,  which 
*could  not  well  be  treated  of  in  a  court  of  law.  If  the  [*22] 
matter  were  res  Integra^  I  should  say  that  Williams  had 
bound  himself  in  equity  to  make  no  new  grant,  without  giving 
notice  of  this  covenant  to  all  subsequent  grantees.  The  object 
which  Williams  had  in  view  seems  to  have  been,  to  have  laid 
out  the  whole  of  the  land  upon  a  general  plan,  and  to  get  as 
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many  grantees  as  he  could  to  be  subject  to  the  same  obligations 
as  Eoper ;  and  the  covenant  entered  into  by  Williams  with  Eo- 
per  was  for  the  benefit  of  all  such  grantees.  Having  long  lived 
in  Gower  Street,  I  have  often  been  in  the  habit  of  illustrating  my 
view  of  such  caaeSy  by  reference  to  the  stipulations  contained  in 
the  Duke  of  Bedford's  leases.  In  the  lease  of  every  house  on 
the  east  side  of  that  street,  is  contained  a  covenant  that  there  shall 
be  no  erection  behind  them  exceeding  a  certain  height.  The 
landlord  in  such  a  case  is  stipulating  not  only  for  his  own  benefit, 
but  for  the  benefit  of  all  the  tenants  in  that  neighborhood.  Ify 
therefore,  the  landlord  in  some  particular  instances  lets  loose 
some  of  his  tenants,  he  cannot  come  into  equity  to  restrain  others 
from  infiringing  the  covenant,  to  whom  he  has  not  given  such  a 
license.  He  may  have  a  good  case  for  damages  at  law ;  but  if 
he  thinks  it  right  to  take  away  the  benefit  of  his  general  plan 
from  some  of  his  tenants,  he  cannot  with  any  justice  come  into 
equity  for  an  injunction  against  those  tenants.  It  is  not  a  ques- 
tion of  mere  acquiescence :  but  in  every  instance  in  which  the 
grantor  suffers  grantees  to  deviate  from  a  general  plan  intended 
for  the  benefit  of  all,  he  deprives  others  of  the  right  which  he 
had  given  them,  to  have  the  general  plan  enforced  for  the  benefit 
of  all.  In  such  cases  I  have  always  understood  this  court  will 
leave  the  parties  to  their  remedy  at  law. 


There  is  another  view  in  which  this  case  may  be  considered : 
every  relaxation  which  the  plaintiff  has  permitted  in  allowing 
houses  to  be  built  in  violation  of  the  covenant,  amounts  j>ro  tanto 
to  a  dispensation  of  the  obligation  intended  to  be  con- 
[*23]  tracted  by  it.  Very  littie  in  cases  of  this  *nature  is  suf- 
ficient to  show  acquiescence ;  and  courts  of  equity  will 
not  interfere  unless  the  most  active  diligence  has  been  exerted 
throughout  the  whole  proceeding.  It  is  not  sufficient  to  have 
given  ntitice  of  the  covenant  in  1818*  In  every  case  of  this  sort 
the  party  injured  is  bound  to  make  immediate  application  to  the 
court  in  the  first  instance ;  and  cannot  permit  money  to  be  ex- 
pended by  a  person,  even  though  he  has  notice  of  the  covenant, 
and  then  apply  for  an  injunction.    Taking  all  the  circumstances 
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together,  the  permifision  to  build  contrary  to  the  covenant^  and 
the  laying  by  four  or  five  months  before  filing  the  bill,  this 
is  not  a  case  in  which  a  court  of  equity  ought  to  intelfere 
by  injunction ;  but  the  plaintiff  must  be  left  to  his  remedy  at 
law. 

Injunction  dissolved. 


Carleton  v.  L'Estrange. 

1822:  27th  November. 

After  plea  pleaded,  and  repllcatioa  lilcd,  and  before  the  plea  set  down,  it  is  not  a 

motion  of  course  to  withdraw  the  replication,  and  amend  the  bOL 
An  order  fbr  that  porpoae,  obtained  of  course,  discharged  for  iiregularity,  and  llie 

amended  bill  ordered  to  be  taken  o^  the  file. 

In  this  case,  a  plea  having  been  put  in  by  the  defendant,  the 
plaintiff  filed  a  replication,  and  afterwards,  before  the  plea  was 
set  down  to  be  argued,  obtained  an  order  upon  motion  of  course 
to  withdraw  the  replication,  and  amend  the  bill. 

It  was  now  moved  on  the  part  of  the  defendant,  that  the  order 
obtained  by  the  plaintiff  might  be  discharged  with  costs  for 
irregularity,  and  that  the  amended  bill  might  be  taken  off  the 
file. 

Mr.  Home  and  Mr.  Roupell  tor  the  motion. 

Mr.  Cooper  sgainst  it 

*The  Lobd  Chancello:b: — ^It  is  a  very  usual  thing  [*24] 
;when  an  answer  is  put  in,  for  a  plaintiff  to  withdraw  his 
replication  and  amend  his  bill,  in  some  cases  without  notice  of 
motion,  and  in  other  cases  with  notice.  The  question  here  is, 
whether  after  plea  pleaded  and  replication  filed,  and  before  the 
plea  is  set  down  to  be  argued,  you  can  move  to  withdraw  the 
relocation  and  amend  the  bill,  as  a  motion  of  course,  or  whether 
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you  must  not  give  a  notice  of  motion.  I  have  made  inquiries 
upon  the  subject,  and  I  cannot  find  a  single  instan<ie  where  this 
has4)een  done  upon  a  motion  of  course,  after  plea  pleaded  and 
replication  filed ;  and  I  do  not  see  how  it  can  be  done,  because 
something  must  be  done  about  the  ple:i.  In  the  case  of  an  answer, 
if  you  withdraw  the  replication  and  amend  the  bill,  the  answer 
still  stands,  as  a  species  of  answer  at  least,  to  so  much  of  the 
original  bill  as  remains:  but  with  respect  to  the  plea,  which 
puts  an  end  to  the  •  cause  altogether,  unless  the  court  goes  on 
to  do  something  with  it,  there  will  be  an  amended  bill  with  a 
plea  remaining  on  record,  not  as  part  of  an  answer  (there  being 
no  order  that  it  should  stand  as  an  answer  with  liberty  to  ex- 
cept), but  as  a  plea  to  the  whole  of  the  original  bill.  While 
the  plea  remains,  the  amendment  cannot  be  made,  without  the 
court  interposes  to  regulate  the  record  in  order  that  it  may  stand 
right.  The  motion  must  be  granted,  and  I  do  not  see  any  way 
of  going  to  work  except  by  taking  the  amended  bill  off  the  file : 
but  I  will  give  the  other  party  an  opportunity  of  speaking  to 
that 

The  motion  was  not  mentioned  again ;  and  an  order  was  made 
that  the  order  obtained  by  the  plaintiff  should  be  discharged  for 
irregularity,  and  that  the  amended  bill  should  be  taken  off  the 
file. 


[♦25] 


♦Beard  v.  Wescott. 


1822:  28th  November. 

Devise  to  A.  for  ninety-nine  yean,  if  he  should  so  long  live:  remainder  to  his  first 
son,  then  unborn,  for  iiinety-nine  years,  if  he  should  so  long  live ;  and  so  on  in 
tail  male  to  such  first  son  lawfblly  issuing  forever ;  and  for  want  and  in  default  of 
such  issue  of  such  first  son,  to  the  second  and  other  sons  suoceesively  for  ninety- 
nine  years  only,  in  case  he  should  so  long  live ;  and  that  such  elder  son  or  the  is- 
sue of  such  elder  son  should  have  no  greater  estate  than  for  ninety-nine  years, 
determinable  at  his  decease;  and  if  there  should  be  no  issue  male  of  A.,  at  the 
time  of  his  (A.'8)  death,  or  in  case  there  should  be  such  issoe  male  at  that  time, 
and  they  should  all  die  before  twenty-one  without  issue  male,  then  to  B.  for 
ninety-nine  years,  if  he  should  so  long  live ;  remainder  to  the  first  son  of  B.  for 
ninety-nine  yean,  if  he  should  so  long  live,  Ac. :  held,  that  A.  took  under  the  will 
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an  estate  tr  ainety>Di]ie  yean  in  the  freehold  estatei^  detenninable  with  his  lift^ 
and  the  same  estate  in  the  leasehold,  if  they  should  so  long  oontinae ;  and  that^ 
upon  his  death,  his  first  son  would  take  an  estate  for  nmctj-nine  years  in  the  free- 
hold, determinable  with  his  life,  and  the  remainder  of  the  term  in  the  leas^iolds : 
bat  that  the  limitatioiis  to  the  seoond  and  other  unborn  sons  of  A.  were  void  as 
tending  to  perpetuity;  and  the  limitations  over  to  B.,  Aa,  after  these  void  limita- 
tions  were  not  accelerated,  but  were  void  alsa 

Upon  the  hearing  of  this  cause  a  case  was  sent  for  the  opinion 
of  the  Court  of  Common  Pleas.  The  questions  submitted  to  the 
consideration  of  that  court,  and  the  certificate  of  the  judges,  are 
reported  in  5  Taunt  Bep.  392. 

A  ca^e  was  afterwards  sent  for  the  opinion  of  the  Court  of 
King's  Bench,  which  with  the  certificate  of  the  judges  of  that 
court,  is  reported  in  5  Barn,  and  Aid.  801. 

The  certificate  of  the  two  courts  were  conflicting. 

The  cause  came  on  for  further  directiona 

Mr.  Hart  and  Mr.  Stephen  contended,  that  the  Court  of  King's 
Bench  had  not  returned  a  sufficient  answer  to  the  case ;  and  that 
it  could  not  be  collected  £rom  their  certificate,  whether  the  cir- 
cumstance that  the  limitations  were  to  take  effect  at  the  end  of  a 
term  of  21  years,  without  reference  to  the  infimcy  of  the  person 
intended  to  take,  created  such  a  suspense  of  the  vesting  as  to 
render  the  limitations  void. 

♦Mr.  Sugden  for  the  plaintiff^  insisted  that  the  oonclu*     [*26] 
fflon  to  which  the  Court  of  Bang's  Bench  had  come,  in- 
volved the  decision  of  the  point. 

The  Lord  Chancellor: — It  is  impossible  that  the  Court  of 
King's  Bench  shoiild  not  have  considered  that  point  The  cer- 
tificate of  that  court  appears  to  me  to  aflford  a  substantial  answer 
to  the  questions  put ;  and,  under  the  circumstances  of  t^is  case, 
I  think  the  best  thing  I  can  do  is  to  confirm  it,  and  thus  to  help 


26 


CASES  IN  CHANCERY. 


1822.— Nouaille  v.  Greenwood. 


the  case  to  the  House  of  Lords,  if  the  parties  think  it  right  to 
take  it  there.  The  inclination  of  my  opinion  is  that  the  Court  of 
Bang's  Bench  is  right 

Certificate  confirmed. 


Nouaille  v.  Greenwood. 

1822:  25th  and  28th  NoTember. 

Equitable  tenant  in  tail  aliena  in  fee  by  way  of  mortgage ;  a  good  equitable  recovery 

may  be  sufifered  of  the  secondary  equitable  estate  without  the  concurrence  of  the 

mortgagee. 

The  bill  in  this  cause  prayed  the  specific  performance  of  a 
contract  for  the  purchase  by  the  defendant  of  an  estate  at  Ton- 
bridge.  The  master  reported  that  a  good  title  could  not  be  made ; 
exceptions  were  taken  by  the  plaintiff  to  the  master's  report,  and 
allowed  by  the  Vice-Chancellor.  From  the  order  allowing  the 
exceptions  the  defendant  appealed. 

The  objection  to  the  title  arose  from  a  recovery  suffered  by  a 
person  of  the  name  of  Isabella  Cooke  in  the  year  1746 : 
[*27]  *it  was  inferred  from  the  recovery  that  an  estate  tail  had 
previously  existed,  which  it  was  alleged  had  not  been 
effectually  barred  by  the  recovery,  because  the  legal  estate  was 
in  a  mortgagee  who  had  not  joined  in  making  the  tenant  to  the 
praecipe. 

The  abstract  stated  a  fine  levied  in  Hilary  Term,  1741,  of  an 
estate  at  Tonbridge  by  John*  Cooke  and  Isabella  his  wife;  and 
the  will  of  the  said  John  Cooke  dated  the  24th  of  June,  1743, 
which  contained  a  recital,  "that  his  wife  had  passed  a  fine  of  all 
her  estate  at  Tonbridge,  and  had  settled  the  same  in  trustees,  and 
had  given  them  a  power  to  raise  the  sum  of  400?.  and  to  make 
the  said  estate  chargeable  with  the  payment  thereof;"  and  by 
which  in  case  of  his  death  before  the  said  sum  should  be  raised, 
he  charged  the  said  estate  therewitL 
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The  abstract  farther  stated  indentures  of  lease  and  release 
dated  the  19th  and  20th  of  May,  1746,  whereby  Isabella  Cooke, 
her  husband  being  then  dead,  conveyed  the  estate  in  question  to 
the  use  of  John  Stow  in  fee,  subject  to  redemption ;  and  an  in- 
denture of  bargain  and  sale  dated  the  18th  of  June,  1746,  where- 
by, for  barring  all  estates  tail,  she  conveyed  the  premises  to 
Joseph  Curzon  in  fee,  to  make  him  tenant  of  the  freehold  for 
suffering  a  recovery,  which  it  was  declared  should  inure  to  the 
use  of  her,  Cooke,  in  fee.  A  recovery  was  suffered  accordingly 
in  Trinity  Term,  1746,  in  which  she  was  vouched. 

The  abstract  further  stated  indentures  of  lease  and  release 
dated  the  7th  and  8th  of  July,  1746,  and  make  between  Stow 
of  the  first  part,  Cooke  of  the  second  part,  and  Sidney  Stafford 
Smyth,  Esq.  (aftenvards  one  of  the  Barons  of  the  Court  of  Ex-, 
chequer),  of  the  third  part,  by  which  Stow  and  Cooke  conveyed 
the  premises  to  Smyth  as  a  security  for  the  original  mort- 
gage money  and  a  further  simi  *advanced  by  him.  It  [*28] 
then  stated  the  will  of  Isabella  Cooke,  by  which  she 
devised  to  Edward  Lloyd  in  fee ;  and  an  indenture  dated  the 
21st  of  November,  1749,  by  which  a  further  sum  advanced  by 
Smyth  was  secured  upon  the  mortgaged  premisea 

From  1749  to  the  present  time  the  estate  had  been  held  under 
the  title  of  the  mortgagors. 

Mr.  Sugden  and  Mr.  Barber^  for  the  defendant  the  purchaser, 
insisted  that  the  presumption  from  the  recovery  was,  that  a  legal 
estate  tail  existed,  especially  as  the  husband's  will  referred  to  a 
settlement ;  and  that  a  reconveyance  from  the  mortgagee  could 
not  be  presumed,  as  he  had  conveyed  subsequent  to  the  re- 
covery. 

Mr.  Hari^  Mr.  Preston  QXiA.  Mr.  Seton^  for  the  plaintiffs.  There 
is  no  evidence  of  any  estate  tail ;  it  is  mere  suspicion  ending  in 
suspicion,  and  cannot  be  the  legitimate  ground  of  legal  decision.(a) 

(a)  Per  Pallaa,  0.  J.,  in  (krUm  ▼.  Sir  T.  Champneys,  0.  P.  23(1  Not.  1822. 
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The  settlement  referred  to  in  the  will  is  no  eyidence  of  an  estate 
tail.  Nothing  is  more  common  than  reooveries  suffered  without 
reason. 

At  this  distance  of  time  everything  must  be  presumed  to  have 
been  rightly  done.  The  assignment  of  the  mortgage  to  Sir  S.  & 
Smyth,  and  the  continued  enjoyment  ever  since,  exclude  all 
doubt  upon  the  question.  Sperling  v.  Trevor ^{d)  McQueen  v.  Fair* 
quhar,{b)  Coussmaker  v.  SetvelL{c) 

[*29]  *The  Lord  Chancellor  : — ^The  will  of  John  Cooke 
in  1743,  is  evidence,  that  under  some  fine  there  was  a 
settlement  in  trustees :  but  whether  the  legal  estate  was  vested 
in  them,  or  merely  a  power  given  to  raise  a  charge  on  the  estate, 
does  not  precisely  appear.  Although  the  expressions  are  inae* 
curate,  the  presumption  seems  to  me  to  be  that  the  legal  estate 
was  vested  in  the  trustees. 


The  settlement  is  not  noticed  in  the  deed  to  lead  the  uses  of 
the  recovery :  but  although  there  is  no  doubt  that  many  recov- 
eries have  been  suffered  unnecessarily,  it  is  reasonable  to  sup- 
pose that  this  recovery  was  suffered  with  reference  to  the  set- 
tlement. If  then  the  legal  estate  was  in  the  trustees,  the  mort- 
gage in  fee  conveyed  to  Stow  only  an  equitable  estate,  and  then 
a  good  equitable  recovery  might  be  suffered  of  the  secondary 
equitable  estate  without  the  concurrence  of  the  mortgagee.(c2) 

At  the  time  of  the  transfer  of  the  mortgage  to  Sir  S.  S.  Smyth, 
there  is  no  evidence  that  he  had  all  the  antecedent  instruments 
before  him :  but  it  is  a  strong  thing  to  say  that  the  title  was  not 
examined.  We  ought  to  gire  credit  to  men  of  eminence  in  the 
profession  who  were  dealing  for  their  own  security,  and  there- 
fore must  conceive  that  the  title  was  not  accepted  without  ex- 
amination. 

(a)  1  Vea.  497.  (i)  11  Ves.  467.  (c)  Sug.  Vend,  and  Purch.  App. 

(d)  This  point  is  stated  as  a  question  open  to  decision  in  a  note  by  Mr.  Butler  to  p. 
61  of  the  last  edition  of  Fearne.    See  also  Ccuiborne  r.  Scarfof  I  Atk.  603. 
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Besides  this,  there  has  been  continued  enjoyment  under  the 
title  as  contended  for  by  the  plaintiff;  although  I  cannot  say  that 
ingenuity  will  not  find  objections  to  the  title.  There  is  no  doubt 
that  it  is  better  than  ninety-nine  out  of  one  hundred. 

Appeal  dismissed. 


♦SiATHAMv.  Hall.  [♦80] 

B0LL8.~1822:  2d  December. 

Upon  the  hearing  of  an  interpleading  bill,  evidence  is  admiflsible  to  show  that  the 

plaintiff  has  retained  poononon  of  the  sabject  of  the  anit  under  an  indemnity  from 

some  of  the  defendanta. 

Before  OraJiam,  Baron,  and  Masters  Stephen  and  Courtenay^ 
for  the  Master  of  the  Bolls. 

The  bill  in  this  cause  prayed,  that  the  defendants  might  be 
directed  to  interplead  as  to  a  bond  which  had  been  deposited 
with  the  plaintiff  for  safe  custody.  The  usual  affidavit  was  an- 
nexed to  the  bill. 

On  the  part  of  some  of  the  defendants,  evidence  was  offered  of 
the  plaintiff's  having  retained  the  bond  in  question  under  an 
indemnity  from  the  other  defendants.  It  was  objected  by  the 
plaintiff  that  the  evidence  was  not  admissible ;  and  in  support  of 
the  objection  it  was  argued,  that  no  evidence  could  be  adduced 
on  a  bill  of  this  description  to  affect  the  plaintiff,  and  4;hat  the 
question  of  indemnity  was  not  in  issue  between  the  parties.  On 
the  other  hand  it  was  contended  that  the  evidence  offered  entirely 
defeated  the  equity  of  the  plaintiff's  case,  which  depended  upon 
the  fact  of  his  not  being  connected  with  either  party,  and  that 
the  affidavit  formed  part  of  the  record. 

Mr.  WingfieU  and  Mr.  JEvans,  for  the  plaintiffe. 

Mr.  Home  and  Mr.  Zbe,  for  some  of  the  defendants. 
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Mr.  Lowndes^  for  the  other  defendants. 

Graluimy  Baron : — The  question  before  the  court  is,  whether 
this  is  a  proper  interpleading  bill.     The  evidence  offered  tends 

to  show  that  the  plaintiflF,  instead  of  resting  upon  the 
[*31]     indemnity  of  *the  court,  has  taken  a  security  by  way  of 

indemnity,  and  lent  his  name  for  the  purpose  of  bring- 
ing forward  the  case  in  the  shape  of  an  interpleading  suit.  We 
are  of  opinion  that  evidence  which  tends  so  much  to  show  the 
complexion  of  the  bill  must  be  admitted,  and  that  it  forms  a 
material  feature  in  the  case. 

The  case  was  afterwards  argued  upon  the  merits,  and  the  bill 
was  dismissed  with  costs. 


Bacon  v.  Proctor  and  others. 

Rolls. — 1822:  4tli  and  6th  December. 

The  plaintiflTa  father,  upon  the  marriage  of  his  daughters,  demises  an  estate  to  trus- 
tees upon  trusts  for  raising  certain  sums,  which  are  settled  upon  the  daughters  and 
their  children ;  and  by  his  will,  after  charging  the  estate  with  other  sums  to  bo 
settled  upon  the  same  trusts,  with  portions  for  sons,  and  with  a  further  sum  in 
discharge  of  a  mortgage  of  another  estate,  devises  it  to  other  trustees,  upon  trust 
from  time  to  time  to  receive  the  rents  and  profits,  and  to  invest  the  same  in  tho 
purchase  of  stock,  so  as  to  accumulate  and  form  a  fUnd  for  the  payment  of  tho 
aforesaid  charges ;  "  and  after  the  same  should  have  been  raised  and  paid,  upon 
trust  to  pay  tho  net  rents,  issues  and  profits  unto  or  for  tho  benefit  of  such  person 
of  his  o^'n  name,  blood  and  fiimily,  as  for  the  time  being  should  succeed  to  and 
be  invested  with  his  title  and  dignity  of  a  baronet,  to  the  end  that  his  said  estate 
might  be  continued  in  his  name,  blood  and  family,  and  bo  enjoyed  and  go  along 
with  hLs  title,  so  long  as  the  rules  of  law  and  equity  would  permit ;  but  if  upon 
failure  of  issue  male  of  his  body  there  should  not  be  any  person  who  should  bo 
entitled  to  enjoy  his  title,  upon  trust  to  stand  seised  of  the  estate,  for  the  benefit 
of  the  person  or  persons  who  should  be  his  right  heir  or  heirs  at  law,  and  to  con- 
voy and  assure  the  same  accordingly ;  held  that  the  trust  for  accumulation  was 
good,  and  that  the  plaintiff,  the  succoedmg  baronet,  took  a  vested  estate  for  life. 

Before  Gh-aham,  Baron,  and  Masters  Simeon  and  Stratford, 
for  the  Master  of  the  Bolls. 
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Sir  Edmund  Bacon,  premier  baronet  of  England,  by  his  will 
dated  the  19th  of  June,  1815,  after  reciting  that  he  had 
♦issue  then  living,  five  children,  viz.,  Edmund  Bacon,  [*82} 
his  eldest  son,  and  Ann  Frances  Hussej,  Nicholas  Bacon, 
Maria  Hodge,  and  Henry  Bacon  his  younger  children;  and 
that  by  a  settlement  made  previously  to  the  marriage  of  his  said 
daughter  Ann  Frances  with  Edward  Thomas  Hussey,  Esq.,  he 
had  granted  and  demised  certain  parts  of  his  estaile  in  Chancery 
Lane  and  its  vicinity,  to  trustee«  for  the  term  of  500  years,  upon 
trust  to  raise  the  sum  of  2,500/.  within  three  months  next  after 
his  decease,  and  to  stand  possessed  thereof  upon  trusts  for  the 
benefit  of  the  said  Edward  Thomas  Hussey  and  Anne  Frances 
his  wife,  and  their  issue ;  and  that  by  a  settlement  made  pre- 
-viously  to  the  marriage  of  his  said  daughter  Maria  with  Edward 
Hodge,  Esq.,  he  had  granted  and  demised  other  parts  of  his 
said  Chancery  Lane  estate  to  other  trustees  for  the  like  term  of 
500  years,  upon  trust  to  raise  another  sum  of  2,500?.  within 
three  months  next  after  his  decease,  and  to  stand  possessed 
thereof  upon  trusts  for  the  benefit  of  the  said  Edward  Hodge 
and  Maria  his  wife  and  their  issue ;  and  after  ftirther  reciting 
that  lie  had  advanced  to  his  son  the  said  Henry  Bacon  the  sum 
of  3,000/.,  2,000/.  of  which  he  had  borrowed  upon  mortgage  oi 
his  estate  at  Thorpe  in  the  county  of  Norfolk :  subjected  and 
charged  his  said  Chancery  Lane  estate  to  and  with  the  payment 
of  the  sum  of  4,000/.  with  interest  at  the  rate  of  five  per  cent, 
per  annum,  from  the  time  of  his  decease,  and  directed  that  two 
sums  of  500/.  and  500/,,  parts  of  such  sum  of  4,000/.,  should  be 
paid  to  the  trustees  of  the  marriage  settlements  of  his  said  two 
daughters  upon  tte  trusts  declared  by  such  settlements  respect* 
ively  of  the  sums  of  2,500/.  and  2,500/.  thereby  directed  to  be 
raised;  and  that  3,000/.,  the  residue  of  the  said  sum  of  4,000/., 
should  be  paid  to  his  son  the  said  Nicholas  Bacon.  The  testator 
then  charged  the  said  Chancery  Lane  estate  with  the  further 
sum  of  2,000/. ;  and  directed  the  same  to  be  raised  by  his  trus- 
tees out  of  the  rents  and  produce  of  that  estate,  and  applied  in 
discharge  of  the  before-mentioned  mortgage  of  2,000/. 
and  interest,  *aTid  to  the  trusts  of  the  said  several  terms    [*883 
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of  five  hundred  jeais  and  five  hundred  years  respectively  cre- 
ated by  the  marriage  settlements  of  his  said  two  daughters^ 
the  said  testator  gave  and  devised  the  said  Chancery  Lane  estate 
unto  and  to  the  use  of  the  trustees  named  in  his  will  their  heirs 
and  assigns  forever;  upon  trust  from  time  to  time  to  receive  the 
rents  and  profits  thereof;  and  after  keeping  the  same  in  proper 
repair,  and  paying  all  necessary  outgoings  in  respect  thereof,  to 
pay  and  keep  down  out  of  the  net,  rents  and  profits,  the  interest 
of  the  said  two  several  sums  of  2,600t  and  2,500/,  respectively, 
directed  to  be  raised  under  the  trusts  of  the  said  several  terms  of 
five  hundred  years  and  five  hundred  years,  and  of  the  said  sums 
of  4,000/.  and  2,0002.  so  thereby  charged  as  aforesaid,  and  sub- 
ject thereto,  upon  trust  to  lay  out  and  invest  all  the  residue  of 
such  net  rents  and  profits  in  the  public  stocks  or  funds  in  their 
names  at  interest,  and  from  time  to  time  to  place  out  and  invest 
in  like  manner  all  the  dividends  or  annual  proceeds  which  should 
arise  or  accrue  from  such  stocks  or  funds,  and  from  the  stocks 
or  fiinds  upon  which  such  dividends  or  annual  proceeds  might 
be  so  placed  or  invested  as  aforesaid ;  so  that  the  said  residuary 
or  overplus  rents  and  profits,  and  the  dividends  or  annual  pro- 
ceeds of  the  stocks  or  funds  upon  which  the  same  might  fee  re- 
spectively placed  or  invested,  might  accumulate  until  a  fund 
should  be  created  sufficient  to  answer,  pay  and  satisfy  the  said 
two  several  sums  of  2,500?.  and  2,500i  respectively  directed  to 
be  raised  and  paid  under  the  trusts  of  the  said  several  terms  of 
five  hundred  years  and  five  hundred  years,  at  which  period  the 
said  testator  directed  that  the  said  two  several  sums  of  2,5002. 
and  2,500t  should  be  respectively  raised  and  paid  out  of  such 
accumulated  fund  accordingly ;  and  after  payment  of  the  said 
sev(»nd  sums  of  2,500Z.  and  2,500Z.,  the  said  testator  directed  his 
said  trustees  to  place  out  and  invest  all  such  residuary  or  over- 
plus rents,  issues  and  profits  as  aforesaid,  so  that  the  same  might 

accumulate  in  like  manner  until  a  fund  should  be  created 
[*84]    sufficient  *to  answer,  pay  and  satisfy  the  said  sums  of 

4,000t  and  2,000/.  so  thereby  charged  on  his  said  estate 
as  aforesaid,  when  he  directed  that  such  accumulated  fund  should 
be  sold  and  disposed  of|  and  the  produce  thereof  applied  in  pay- 
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ment  of  the  same  in  the  proportions  and  manner  thereinbefore 
mentioned  and  directed.  And  after  the  said  several  sums  o£ 
2,600Z.  and  2,600Z.  and  4,000/.  and  2,000i  respectively,  should 
have  been  fully  raised  and  paid,  the  said  testator  directed  his 
said  trustees  from  time  to  time  to  pay,  apply  and  dispose  of  all 
the  net  rents  and  profits  of  his  said  estate  linto  or  for  the  benefit 
of  such  person  of  his  own  name,  blood  and  family,  as  for  the 
time  being  should  succeed  to  and  be  invested  with  his  title  and 
dignity  of  premier  baronet  of  England ;  to  the  end,  intent  and 
purpose  that  the  said  estate  might  be  continued  and  preserved 
in  the  name,  blood  and  fiunily  of  him  the  said  Sir  Edmund 
Bacon,  and  that  the  net  rents  and  profits  thereof  might  be  en- 
joyed and  go  along  with  his  said  title  and  dignity  of  premier 
baronet  of  England,  so  long  as  the  rules  of  law  or  equity  would 
permit ;  but  if  upon  or  after  fidlure  .of  issue  n^e  of  his  body, 
there  should  not  be  any  person  who  under  or  by  virtue  of  the 
letters  patent  whereby  his  said  title  or  dignity  was  originally 
granted  or  created,  should  be  entitled  to  have  and  enjoy  his  said 
title  and  dignity  of  premier  baronet  of  England,  so  that  such 
title  and  dignity  should  become  extinct,  then  and  in  such  case 
and  from  thenceforth,  the  said  testator  willed  and  directed  that 
his  said  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  i^ould  subject  and  with- 
out prejudice  to  the  trusts  and  directions  thereinbefore  declared 
and  contained,  stand  and  be  seised  of  and  interested  in  his  said 
estate,  in  trust  for  or  for  the  benefit  of  the  person  or  persons  who 
should  then  be  his  right  heir  or  heirs  at  law,  and  should  convey 
and  assure  the  same  accordingly.  And  after  giving  to  his  eldest 
son,  the  said  Edmund  Bacon,  the  use  and  eiyoyment  dur- 
ing his  life  *of  a  certain  piece  of  plate,  and  directing  [*35] 
that  afltr  the  decease  of  his  said  son,  the  same  should  be 
held,  used  and  enjoyed  by  the  person  or  persons  for  the  time 
being  who  should  succeed  to  his  title  and  dignity  of  premier 
baronet  of  England,  so  long  as  the  rules  of  law  or  equity  would 
permit,  the  testator  devised  all  his  other  real  estates,  and  also  all 
his  personal  estate  not  specfically  bequeathed  to  his  said  eldest 
son,   his  heirs,  executors  and  administrators.    He  afterwards 
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made  two  codicils  dated  respectively  the  22d  July,  1818,  and 
the  5th  April,  1820 ;  by  the  first  of  which  he  revoked  the  appoint- 
ment of  one  of  the  trustees  named  in  his  will ;  and  by  the  second 
of  which  he  revoked  the  bequest  of  1,000?.  and  interest,  part  of 
the  sum  of  3,000Z.  and  interest  given  by  his  will  to  his  son 
Nicholas,  and  directed  that  the  sum  of  2,000/.  only  should  be 
paid  to  him  with  the  interest,  in  the  manner  directed  by  his  will 
respecting  the  sum  of  3,000?. 

The  testator  died  on  the  5th  of  September,  1820,  leaving  Sir 
Edmund  Bacon  his  eldest  son  and  heir  at  law,  and  the  four  other 
children  named  in  his  will  surviving.  Sir  Edmimd  Bacon  the 
son  had  issue  living  at  the  death  of  the  testator,  two  sons,  Ed- 
mund and  Nicholas  Henry  Bacon.  And  the  said  Nicholas 
Bacon  had  issue^then  living,  a  son,  Henry  Hickman  Bacon :  but 
there  had  never  been  any  other  male  issue  of  the  sons  of  the 
testator.  The  daughters  of  the  testator  had  issue  several  chil- 
dren living  at  the  time  of  his  death. 

The  bill  was  filed  by  Sir  Edmund  Bacon,  against  the  trustees 
of  the  will  of  the  testator,  and  of  the  marriage  settlements  of  his 
daughters,  and  against  the  said  four  other  children  of  the  testa- 
tor, and  his  said  grandchildren;  and  after  stating  the  letters 
patent  by  which  the  dignity  of  a  baronet  was  conferred  on  and 
limited  to  Sir  Nicholas  Bacon  and  the  heirs  male  of  his  body, 
and  that  the  dignity  had  descended  upon  the  testator, 
[*36]  and  upon  his  death  had  *devolved  to  the  plaintiflF,  who 
.  was  entitled  thereto  in  tail  male,  the  plaintiff  insisted 
that  the  trusts  of  the  testator's  will  and  his  second  codicil,  or  at 
least  such  of  them  as  were  subsequent  to  the  trusts  or  directions 
for  accumulation  contained  in  the  will,  were  absolutely  void,  as 
being  too  remote  and  tending  to  a  perpetuity :  and,  that  as  heir 
at  law  of  the  testator,  he  was  entitled  to  have  the  real  estates 
respecting  Avhich  such  trusts  had  been  declared,  conveyed  to  him 
in  fee  simple,  subject  only  to  the  charges  created  by  the  testator 
in  his  lifetime,  or  at  least  subject  only  to  such  charges  and  the 
charges  created  by  his  will  and  second  codicil  and  to  the  trusts 
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for  accumulation  so  &r  as  the  same  were  legal.  But  if  the  court 
should  be  of  opinion  that  all  the  trusts  of  the  will  and  codicil  were 
valid,  then  the  plaintiff  submitted  that,  as  answering  the  descrip- 
tion of  the  first  person  of  the  testator's  name,  blood  and  family, 
who  had  succeeded  to  and  was  invested  with  the  title  or  dignity 
of  premier  baronet  of  England,  he  was  entitled  to  the  real  estates 
in  question  in  fee  simple,  or  at  least  in  tail  male,  subject  to  the 
charges,  trusts  and  directions  aforesaid,  and  that  he  was  entitled 
to  have  the  amoimt  of  such  charges  forthwith  raised  by  sale  or 
mortgage  of  the  said  estates,  and  to  be  let  into  possession  of  such 
of  the  said  estates  as  should  not  be  sold  as  from  the  death  of  the 
testator,  subject,  in  case  the  amoimt  of  the  charges  should  be 
raised  by  mortgage,  to  such  mortgage.  He  further  contended 
that  the  legal  estate,  subject  to  such  mortgage  if  the  same  should 
be  made,  ought  to  be  conveyed  to  him  forthwith,  without  waiting 
till  the  amount  of  the  charges  should  be  raised  by  accumulation. 
But  in  case  the  court  should  be  of  opinion  that  the  plaintiff  was 
not  entitled  to  a  larger  interest  than  an  estate  for  life,  and  that 
the  amount  of  the  charges  ought  not  to  be  raised  by  sale  or  mort- 
gage, the  plaintiff  insisted  that  he  ought  to  be  at  liberty  to  pay 
off  the  charges  out  of  his  own  moneys,  and  the  moneys  which 
had  accrued  or  should  accrue  from  the  rents  of  the  said  premises, 
and  to  be  let  into  the  possession  of  the  said  premises,  and 
that  in  case  of*  his  *deoea8e  before  he  should  be  reim-  [*S7] 
bursed  out  of  the  rents  and  profits,  the  deficiency  ought 
to  be  a  charge  upon  the  premises  for  the  benefit  of  his  estate. 
The  prayer  of  the  bill  was  accordingly. 

The  defendants  Edmund  Bacon  and  Nicholas  H^nry  Bacon, 
by  their  answer,  insisted  that  the  trusts  contained  in  the  will  and 
second  codicil  of  the  testator  were  valid  and  legal;  and  that  the 
plaintiff  was  not  entitled  to  a  larger  interest  than  an  estate  for 
his  life,  in  the  premises  of  which  the  aforesaid  trusts  were  declared 
by  the  will. 

^  The  defendants  Nicholas  Bacon,  Henry  Bacon  and  Henry 
Hickman  Baoon,  submitted  that  the  sums  by  the  will  and  codicil 
Vol.!  8 
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of  the  testator  charged  upon  the  said  estate,  ought  to  be  raised 
out  of  the  rents  and  profits  thereof  and  that  subject  to  the  pay- 
ment of  such  sums  the  estates  ought  to  be  settled  as  the  court 
should  direct,  so  as  to  go  to  the  person  or  persons  who  for  the 
time  being  should  be  entitled  to  the  dignity  of  premier  baronet 
of  England,  for  as  long  a  time  as  the  rules  of  law  and  equity 
would  permit 

The  defendants,  the  daughters  of  the  testator,  and  their  chil- 
dren, claimed  to  have  the  sums  by  the  will  and  codicil  of  the 
testator  given  for  their  benefit,  raised  out  of  the  estate  on  which 
they  were  charged 

Mr.  ShadweU  and  Mr.  Preston^  for  the  plaintiff: — ^This  isacase 
primce  impressionism  with  respect  to  the  trusts  for  accumulation 
they  are  void  as  fiir  as  the  grandchildren  are  concerned,  for  the 
statute  39  and  40  Geo.  3,  c.  98,  only  excepts  accumulations  for 
the  payment  of  debts,  and  portions  of  children  and  grandchil- 
dren are  not  within  the  exception.  In  the  next  place 
[*88]  this  is  a  trust  executed,  *and  not  executory,  which  dis- 
tinguishes this  case  from  HumhersUm  v.  HumhersU>n{a) 
and  the  other  cases  in  which  the  court  has  acted  upon  the  cypres 
doctrine.  Here  the  testator  has  executed  his  own  purpose,  he 
has  suspended  the  vesting  of  the  estate  till  after  the  payment  of 
debts,  an  indefinite  time  which  cannot  be  ascertained  by  the 
court.  The  devise  therefore  is  void ;  and  the  trustees  become 
seised  of  the  legal  estate  in  trust  for  the  plaintiff  as  heir  at  law 
of  the  testator. 

On  the  supposition  however  of  the  devise  being  supported,  the 
next  consideration  is  what  was  the  intention  of  the  testator,  and 
what  is  the  effect  of  his  will.  The  intention  is  incompatible  with 
law.  It  aims  at  an  interest  co-extensive  with  the  baronetcy. 
The  law  will  not  permit  it  to  be  effectuated  beyond  the  extent 
of  giving  either  an  estate  to  the  heirs  male  of  the  body  of  the 

(a)  1  P.  W na.  38S. 
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first  baronet,  which  would  give  an  estate  in  tail  male  to  the  pres- 
ent plaintiff;  or  by  giving  sncoessive  estates  for  life  within  the 
rule  s^gainst  perpetuities,  with  remainder  to  the  heirs  male  of  the 
body  of  the  first  baronet. 

Mr.  Home  and  Mr.  SidtiboUom^  for  the  sons  of  the  plaintiff: — 
This  is  an  executed  gift  in  fee  to  the  trustees ;  the  beneficial  in* 
terests  must  take  effect  immediately.  The  accumulation  is  a 
mode  of  payment  only,  for  the  sums  secured  by  the  two  terms 
of  five  hundred  years  and  five  hundred  years,  are  antecedent 
charges  on  the  corpus  of  the  estate,  and  the  sums  of  4,000Z.  and 
2,0002.  charged  on  the  estate  by  the  will,  are  distinct  charges^ 
independent  of  the  trusts  for  accumulation.  The  legatees  of 
those  sums  would  be  entitled  to  have  them  raised,  even  if  the 
trusts  for  accumulation  should  be  held  to  be  void.  The 
words  "  from  and  after"  do  not  ^postpone  in  point  of  [*89] 
time,  but  only  in  order  of  interest(a) 

Admitting,  however,  that  the  vesting  of  the  estates  is  to  be 
postponed,  there  is  no  doubt  that  the  trusts  for  accumulation  are 
good  to  a  certain  extent ;  Oriffiihs  v.  Vert^{b)  The  consequence 
must  be  that  the  time  must  be  cut  down  to  the  legal  period  of 
twenty-one  years.  At  the  expiration  of  the  twenty-one  years, 
the  question  will  be  who  is  entitled  ?  It  is  clear  that  the  testator 
never  intended  any  resulting  trust  for  the  heir  at  law.  There  is 
suflScient  ground  for  the  court  to  say  that  the  plaintiff  is  only 
entitled  for  life,  with  remainder  over  in  strict  settlement 

Mr.  Sugden  and  Mr.  Rolfo  for  the  trustees  of  the  will: — Two 
tilings  are^clear,  first  that  the  trust  for  accumulation  is  not  void. 
Secondly,  that  the  estates  take  effect  immediately  subject  to  the 
charges,  TregonweU  v.  Sycknham,{c)  The  only  question  is  as  to 
the  person  to  take,  and  the  quantity  of  interest  There  are  two 
difficulties,  first  that  the  dignity  is  an  estate  in  tail  male ;  secondly, 
that  it  was  not  the  intention  of  the  testator  to  make  the  common 

(«)  Caaes  cited  in  Foamed  opinion  on  Lord  Bath's  oaae,  1  Coll.  Jar.  214. 
(«)  9  Vea.  127.  (c)  3  Dow  P.  C.  194. 
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Mr.  Lowndes^  for  the  other  defendants. 

OrdJiam^  Baron ; — ^The  question  before  the  court  is,  whether 
this  is  a  proper  interpleading  bill.     The  evidence  offered  tends 

to  show  that  the  plaintiflF,  instead  of  resting  upon  the 
[*31]     indemnity  of  *the  court,  has  taken  a  security  by  way  of 

indemnity,  and  lent  his  name  for  the  purpose  of  bring- 
ing forward  the  case  in  the  shape  of  an  interpleading  suit.  We 
are  of  opinion  that  evidence  which  tends  so  much  to  show  the 
complexion  of  the  bill  must  be  admitted,  and  that  it  forms  a 
material  feature  in  the  case. 

The  case  was  afterwards  argued  upon  the  merits,  and  the  bill 
wa3  dismissed  with  costs. 


Bacon  v.  Proctor  and  others. 

Rolls. — 1822:  4tli  and  6th  December. 

The  plaintifiTs  &ther,  upon  the  marriage  of  his  daughters,  demises  an  estate  to  trus- 
tees upon  trusts  for  raising  certain  sums,  which  are  settled  upon  thedaughtersand 
their  children ;  and  by  his  will,  after  charging  the  estate  with  other  sums  to  bo 
settled  upon  the  same  trusts,  with  portions  for  sons,  and  with  a  further  sum  in 
discharge  of  a  mortgage  of  another  estate,  devises  it  to  other  trustees,  upon  trust 
from  time  to  tune  to  receive  the  rents  and  profits,  and  to  invest  the  same  in  tho 
purchase  of  stock,  so  as  to  accumulate  and  form  a  fund  for  the  payment  of  tho 
afbresaid  charges;  "and  after  the  same  should  have  been. raised  and  paid,  upon 
trust  to  pay  th6  net  rents,  issues  and  profits  unto  or  for  tho  benefit  of  such  person 
of  his  oprn  name,  blood  and  fiimily,  as  for  the  tune  being  should  succeed  to  and 
be  invested  with  his  title  and  dignity  of  a  baronet,  to  the  end  that  his  said  estate 
might  be  continued  in  his  name,  blood  and  family,  and  be  enjoyed  and  go  along 
with  hLs  title,  so  long  as  the  rules  of  law  and  equity  would  permit;  but  if  upon 
failure  of  issue  male  of  his  body  there  should  not  be  any  person  who  should  bo 
entitled  to  enjoy  his  title,  upon  trust  to  stand  seised  of  the  estate,  for  the  benefit 
of  the  person  or  persons  who  should  be  his  right  heir  or  heirs  at  law,  and  to  con- 
voy and  assure  the  same  accordingly ;  held  that  tho  trust  for  accumulation  was 
good,  and  that  the  plaintifi^  the  succeeding  baronet,  took  a  vested  estate  for  life. 

Before  Graham^  Baron,  and  Masters  Simeon  and  Stratford, 
for  the  Master  of  the  Bolls. 
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Sir  Edmund  Bacon,  premier  baronet  of  England^  by  his  will 
dated  the  19ih  of  June,  1815,  after  reciting  that  he  had 
♦issue  then  living,  five  children,  viz.,  Edmund  Bacon,  [*82} 
his  eldest  son,  and  Ann  Frances  Hussey,  Nicholas  Bacon, 
Maria  Hodge,  and  Henry  Bacon  his  younger  children;  and 
that  by  a  settlement  made  previously  to  the  marriage  of  his  said 
daughter  Ann  Frances  with  Edward  Thomas  Hussey,  Esq.,  he 
had  granted  and  demised  certain  parts  of  his  estate  in  Chancery 
Lane  and  its  vicinity,  to  trustecB  for  the  term  of  500  years,  upon 
trust  to  raise  the  sum  of  2,500?.  within  three  months  next  after 
his  decease,  and  to  stand  possessed  thereof  upon  trusts  for  the 
benefit  of  the  said  Edward  Thomas  Hussey  and  Anne  Frances 
his  wife,  and  their  issue ;  and  that  by  a  settlement  made  pre- 
-viously  to  the  marriage  of  his  said  daughter  Maria  with  Edward 
Hodge,  Esq.,  he  had  granted  and  demised  other  parts  of  his 
said  Chancery  Lane  estate  to  other  trustees  for  the  like  term  of 
600  years,  upon  trust  to  raise  another  sum  of  2,500/.  within 
three  months  next  after  his  decease,  and  to  stand  possessed 
thereof  upon  trusts  for  the  benefit  of  the  said  Edward  Hodge 
and  Maria  his  wife  and  their  issue ;  and  after  further  reciting 
that  he  had  advanced  to  his  son  the  said  Henry  Bacon  the  sura 
of  3,000Z.,  2,000Z.  of  which  he  had  borrowed  upon  mortgage  of 
his  estate  at  Thorpe  in  the  county  of  Norfolk :  subjected  and 
charged  his  said  Chancery  Lane  estate  to  and  with  the  payment 
of  the  sum  of  4,000?.  with  interest  at  the  rate  of  five  per  cent 
per  annum,  from  the  time  of  his  decease,  and  directed  that  two 
sums  of  500Z.  and  500Z.,  parts  of  such  sum  of  4,000/.,  should  be 
paid  to  the  trustees  of  the  marriage  settlements  of  his  said  two 
daughters  upon  Jte  trusts  declared  by  such  settlements  respect- 
ively of  the  simis  of  2,500/.  and  2,500Z.  thereby  directed  to  be 
raised ;  and  that  8,000/.,  the  residue  of  tibe  said  sum  of  4,000/., 
should  be  paid  to  his  son  the  said  Nicholas  Bacon.  The  testator 
then  charged  the  said  Chancery  Lane  estate  with  the  further 
sum  of  2,000/. ;  and  directed  the  same  to  be  raised  by  his  trus- 
tees out  of  the  rents  and  produce  of  that  estate,  and  applied  in 
discharge  of  the  before-mentioned  mortgage  of  2,000/. 
and  interest,  *and  to  the  trusts  of  the  said  several  terms    [*883 
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of  five  hundred  years  and  five  hundred  years  respectively  cre- 
ated by  the  marriage  settlements  of  his  said  two  daughters^ 
the  said  testator  gave  and  devised  the  said  Chancery  Lane  estate 
unto  and  to  the  use  of  the  trustees  named  in  his  will  their  heirs 
and  assigns  forever;  upon  trust  from  time  to  time  to  receive  the 
rents  and  profits  thereof;  and  after  keeping  the  same  in  proper 
repair,  and  paying  all  necessary  outgoings  in  respect  thereof,  to 
pay  and  keep  down  out  of  the  net,  rents  and  profits,  the  interest 
of  the  said  two  several  simis  of  2,600t  and  2,500Z.  respectively, 
directed  to  be  raised  under  the  trusts  of  the  said  several  terms  of 
five  hundred  years  and  five  hundred  years,  and  of  the  said  sums 
of  4,000Z.  and  2,000Z.  so  thereby  charged  as  aforesaid,  and  sub- 
ject thereto,  upon  trust  to  lay  out  and  invest  all  the  residue  of 
such  net  rents  and  profits  in  the  public  stocks  or  fonds  in  their 
names  at  interest,  and  from  time  to  time  to  place  out  and  invest 
in  like  manner  all  the  dividends  or  annual  proceeds  which  should 
arise  or  accrue  from  such  stocks  or  funds,  and  from  the  stocks 
or  funds  upon  which  such  dividends  or  annual  proceeds  might 
be  so  placed  or  invested  as  aforesaid ;  so  that  the  said  residuary 
or  overplus  rents  and  profits,  and  the  dividends  or  annual  pro- 
ceeds of  the  stocks  or  funds  upon  which  the  same  might  fee  re- 
spectively placed  or  invested,  might  accumulate  until  a  fund 
should  be  created  sufficient  to  answer,  pay  and  satisfy  the  said 
two  several  sums  of  2,500?.  and  2,600t  respectively  directed  to 
be  raised  and  paid  under  the  trusts  of  the  said  several  terms  of 
five  hundred  years  and  five  hundred  years,  at  which  period  the 
said  testator  directed  that  the  said  two  several  sums  of  2,6002. 
and  2,5002.  should  be  respectively  raised  and  paid  out  of  such 
accumulated  fund  accordingly ;  and  after  payment  of  the  said 
sevoral  sums  of  2,500t  and  2,500/.,  the  said  testator  directed  his 
said  trustees  to  place  out  and  invest  all  such  residuary  or  over- 
plus rents,  issues  and  profits  as  aforesaid,  so  that  the  same  might 

accumulate  in  like  manner  until  a  fund  should  be  created 
[*34]    sufficient  *to  answer,  pay  and  satisfy  the  said  sums  of 

4,0002.  and  2,0002.  so  thereby  charged  on  his  said  estate 
as  aforesaid,  when  he  directed  that  such  accumulated  frmd  should 
be  sold  and  disposed  c^,  and  the  produce  thereof  applied  in  pay- 
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ment  of  the  same  in  the  proportions  and  manner  thereinbefore 
mentioned  and  directed.  And  after  the  said  several  sums  o£ 
2,600i  and  2,500Z.  and  4,000^  and  2,000/.  respectively,  should 
have  been  fiillj  raised  and  paid,  the  said  testator  directed  his 
said  trustees  from  time  to  time  to  pay,  apply  and  dispose  of  all 
the  net  rents  and  profits  of  his  said  estate  linto  or  for  the  benefit 
of  such  person  of  his  own  name,  blood  and  family,  as  for  the 
time  being  should  succeed  to  and  be  invested  with  his  title  and 
dignity  of  premier  baronet  of  England ;  to  the  end,  intent  and 
purpose  that  the  said  estate  might  be  continued  and  preserved 
in  the  name,  blood  and  fiunily  of  him  the  said  Sir  Edmund 
Bacon,  and  that  the  net  rents  and  profits  thereof  might  be  en- 
joyed and  go  along  with  his  said  title  and  dignity  of  premier 
baronet  of  England,  so  long  as  the  rules  of  law  or  equity  would 
permit ;  but  if  upon  or  after  fidlure  .of  issue  m^e  of  his  body, 
there  should  not  be  any  person  who  under  or  by  virtue  of  the 
letters  patent  whereby  his  said  title  or  dignity  was  originally 
granted  or  created,  should  be  entitled  to  have  and  enjoy  his  said 
title  and  dignity  of  premier  baronet  of  England,  so  that  such 
title  and  dignity  should  become  extinct,  then  and  in  such  case 
and  firom  thenceforth,  the  said  testator  willed  and  directed  that 
his  said  trustees,  and  the  survivors  and  survivor  of  them,  and 
the  heirs  and  assigns  of  such  survivor,  i^ould  subject  and  with- 
out prejudice  to  the  trusts  and  directions  thereinbefore  declared 
and  contained,  stand  and  be  seised  of  and  interested  in  his  said 
estate,  in  trust  for  or  for  the  benefit  of  the  person  or  persons  who 
should  then  be  his  right  heir  or  heirs  at  law,  and  should  convey 
and  assure  the  same  accordingly.  And  after  giving  to  his  eldest 
son,  the  said  Edmund  Bacon,  the  use  and  enjoyment  dur- 
ing his  life  *of  a  certain  piece  of  plate,  and  directing  [*35] 
that  afU^r  the  decease  of  his  said  son,  the  same  should  be 
held,  used  and  enjoyed  by  the  person  or  persons  for  the  time 
being  who  should  succeed  to  his  title  and  dignity  of  premier 
baronet  of  England,  so  long  as  the  rules  of  law  or  equity  would 
permit,  the  testator  devised  all  his  other  real  estates,  and  also  all 
his  personal  estate  not  specfically  bequeathed  to  his  said  eldest 
son,  his  heirs,  executors  and  administrators.    He  afterwards 
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be  80  made  as  not  to  give  color  to  the  idea  that  the  purchaser 
was  the  impropriator.  The  receipts  do  not  amount  to  much  evi- 
dence, they  are  receipts  given  on  behalf  of  the  impropriator  with- 
out stating  who  the  impropriator  was :  but  still  thej  give  rise  to 
this  observation,  that  the  individual  who  took  the  receipts  was 
preserving  evidence  that  he  was  the  individual  who  paid  the 
money  for  which  such  receipts  were  given,  and  the  person  who 
is  supposed  to  have  retained  in  himself  the  tithes  which  might 
become  due  from  the  chase,  was  preserving  no  evidence  that  he 
was  the  impropriator ;  that  comes  to  be  material  for  this  reason, 
that  his  not  having  so  done  is  to  a  certain  extent  evidence 
that  he  did  not  consider  himself  at  the  time  as  being  the  impro- 
priator. 

If  the-contract  bad  been  for  the  purchase  of  the  &rm  lands 
and  other  hereditaments,  and  the  conveyance  had  been  made 
without  any  express  mention  of  other  hereditaments,  it  seems  to 
me  upon  the  principles  laid  down  in  that  case  of  Stangroom  v. 
Marquis  of  Townaend,  that  if  such  a  case  was  clearly  made  out, 
the  court  would  enlarge  the  subject  of  the  conveyance,  and  ad- 
mitting that  if  it  had  been  shown  on  the  part  of  Bramley  that 
there  had  been  an  omission  in  the  conveyance,  it  might  have 
been  rectified,  pari  rattane  if  more  has  been  conveyed  than  was 
intended,  the  court  may  deduct  the  excess :  but  then  it  must  be 
remembered  that  if  the  former  is  a  case  of  great  difficulty,  the 
latter  is  also  a  case  of  great  difficulty,  and  the  court  must  in  each 
case  proceed  with  the  greatest  possible  caution.  There  is  no 
doubt  on  the  one  hand,  that  if  an  instrument  affects  by 
its  recital  to  carry  into  execution  a  certain  *agreement  [*58] 
and  goes  beyond  that  agreement,  the  court  will  rectify 
it,  because  then  it  has  clear  evidence  on  the  face  of  the  instru- 
ment itself,  that  the  instrument  operates  beyond  its  intended 
operation ;  on  the  other  hand  it  is  quite  clear,  that  parties  may 
enter  into  articles  of  agreement,  and  the  terms  of  the  agreement 
may  be  extended  by  paalol,  provided  the  conveyance  itself  is 
written  evidence  that  there  has  been  such  an  extension  of  the 
parol  agreement.    If  there  is  nothing  but  parol  agreement  addi* 
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tional  to  the  written  agreement,  the  proof  of  that  parol  agree- 
ment may  perhaps  be  a  ground  in  this  court  for  refusing  to  exe- 
cute the  written  agreement :  but  the  case  is  quite  different  where 
the  conveyance  recites  what  is  the  agreement  which  the  parties 
intend  to  carry  into  effect 

It  must  be  admitted  that  the  valuation  relates  to  the  farm 
and  lands  only,  and  that  the  original  intention  of  the  vendor 
was  to  sell  the  &xm  and  lands  only.  The  case  then  stands  thus 
— ^this  bill  is  filed  in  1812  to  cut  down  a  conveyance,  which  does 
not  in  its  operative  part  go  beyond  what  it  was  the  intention  of 
the  parties  by  the  recital  to  do,  and  does  not  refer  either  ex- 
pressly or  otherwise  to  any  articles  of  agreement,  and  the  ques- 
tion is,  whether  with  respect  to  the  addition  of  such  a  property 
as  this,  which  was  not  valuable  at  the  time  of  the  contract,  or 
likely  to  become  so,  having  regard  to  what  is  stated  in  the  an- 
swer, and  to  that  security  to  title  which  ought  never  to  be  lost 
sight  of,  the  court  can  take  upon  itself  to  say  that  it  will  cut 
down  the  acknowledged  effect  of  a  conveyance,  after  the  death 
of  both  the  parties  to  the  agreement,  and  after  the  death  of  the 
agent  of  one  of  them,  and  when  it  appears  that  the  plaintiff  does 
not  think  fit  to  address  one  single  question  to  the  agent  of  the 
other  party,  in  support  of  what  is  alleged  about  him  in  the  bilL 

The  recital  in  the  deed  has  no  reference  to  any  written  agree- 
ment, it  does  not  impart  that  the  parties  were  then  con- 
[*54]  fining  *themselves  to  the  property  contained  in  the  writ- 
ten agreement,  it  is  in  itself  evidence  of  a  contract  which 
goes  beyond  what  the  written  agreement  had  specified.  If  the 
parties  had  meant  only  to  carry  into  execution  the  written  arti- 
cles of  agreement  they  would  have  mentioned  them.  I  cannot 
get  rid  of  the  word  '*  tithes"  added  to  the  exception  of  the  par- 
ticular closes.  K  no  tithes  were  intended  to  be  sold,  what  occa- 
sion was  there  to  insert  that  exception  ?  The  question  here  is 
whether  the  deed  does  not  recite  a  contract  which  actually  took 
place,  to  the  effect  that  Norman  should  have  all  the  property :  if 
80,  that  was  a  new  contract,  and  even  if  not  entered  into  tiU  the 
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moment  of  executing  the  deed  would  have  the  efiFect  of  exclud- 
ing all  preceding  contracts,  as  being  a  declaration  in  writing  of 
what  was  the  contract  at  that  time  meant  to  be  entered  into. 

One  great  reason  for  using  extreme  caution  in  cutting  down 
the  effect  of  a  conveyance  is,  that  the  court  ought  to  consider 
what  would  have  been  done,  if  previous  to  the  execution  of  the 
conveyance  the  question  had  been  put  to  the  court,  what  con- 
veyance should  be  made  in  performance  of  the  agreement.  Sup- 
pose in  this  case  a  bill  had  been  filed  in  the  year  1789,  praying 
that  these  articles  of  agreement  might  be  specifically  performed, 
surely  it  would  have  been  competent  to  the  purchaser  to  say, 
do  not  enforce  i^inst  me  a  specific  performance  of  these  articles, 
for  since  the  articles  have  been  entered  into,  a  more  extended 
agreement  has  been  made,  which  renders  it  unconscionable  for  the 
court  to  decree  a  specific  performance  of  the  articles.  Suppose 
this  rectory  was  to  be  restored,  and  the  value  of  this  land  has 
fidlen  from  6,000Z.  to  2,000t,  would  not  the  purchaser  have  a 
right  to  say,  the  agreement,  as  represented  by  the  vendor,  could 
not  have  been  enforced  against  me  under  the  circumstances  that 
obtained  before  the  conveyance  was  executed,  and  if  the  vendor 
is  to  take  back  that  which  he  represents  he  did  not  mean 
to  convey,  on  the  other  hand  I  must  be  put  in  the  situa-  [*55] 
tion  in  which  I  could  have  said,  unless  all  that  I  can 
prove  to  have  been  made  the  subject  of  the  agreement,  is  con- 
veyed to  me,  I  mean  to  take  nothing. 

In  that  case  of  Stangroom  v.  The  Marquis  of  Toionshend^  I  col- 
lected the  effect  of  all  the  authorities  with  respect  to  reforming 
instruments,  where  it  is  stated  that  they  have  been  carried  too 
fiir  or  not  far  enough  by  mistake.  Upon  that  occasion  I  looked 
very  accurately  through  all  the  cases,  and  to  the  principles  there 
laid  down  I  think  proper  to  adhere,  and  adhering  to  those  prin- 
ciples, I  do  not>think  that  in  a  case  like  the  present,  where  the 
bill  is  filed  above  twenty  years  after  the  conveyance  was  made, 
where  there  is  an  agreement  recited  in  the  conveyance  itself  not 
referring  to  the  other  written  articles  of  agreement,  where  the 
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parties  to  the  conveyance  have  long  been  dead,  and  where  it 
appears  on  the  face  of  the  conveyance,  that  to  a  certain  extent 
at  least  the  agent  of  the  grantor  acknowledged  the  extended 
agreement,  and  where  the  agent  of  the  grantee,  the  only  person 
alive  who  could  give  a  personal  account  of  the  transaction,  is  not 
examined  by  the  plaintiff  whose  business  it  is  to  make  out  the 
case  of  surprise  and  mistake,  I  can  say  that  there  is  that  species 
of  evidence  which  will  enable  the  court  to  make  the  declaration 
which  has  been  prayed  by  this  bill.  Whether  the  vendor  in  this 
case  has  or  not  mistaken  his  purpose,  is  a  question  that  I  think 
under  these  circumstances  1  cannot  leave  to  a  jury,  I  do  not 
mean  to  say  that  there  may  not  be  cases  which  should  go  to  a 
jury,  but  I  am  sure  that  if  the  principles  laid  down  in  the  case 
of  The  Marquis  of  Townshend  v.  Siangroom  are  the  principles 
upon  which  the  court  is  to  act,  it  must  be  extremely  cautious 
how  it  sends  such  cases  to  a  jury.  Upon  the  principles  of  the 
court  that  appears  to  me  a  very  dangerous  way  of  proceeding, 
for  undoubtedly  more  consideration  has  been  given  to  this  case 
here,  than  could  have  been  given  by  any  jury.  I  think 
[*56]  that  it  is  the  duty  *of  the  court  in  each  case  most  accu- 
rately to  sift  the  circumstances,  and  to  see  what  are  the 
consequences  resulting  from  those  circumstances. 

Bill  dismissed. 


Ex  PARTE  Murray. 


1822 :  20th  December. 

Solicitor  who  had  become  incapable  of  practising  (without  being  re-admitted),  in 
consequence  of  having  neglected  to  obtain  a  certificate  for  one  whole  year,  ordered 
to  be  re-admitted  on  payment  of  a  small  fine  only,  without  the  arrears  of  duty. 


Tins  was  an  application  on  behalf  of  a  solicitor,  who  having 
taken  out  a  certificate  which  expired  in  November,  1821,  and 
having  omitted  to  take  out  any  certificate  since  that  period,  had 
under  the  provisions  of  the  statute  37  Geo.  3,  c.  90, 8.  31,  become 
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incapable  of  practising  Avithout  being  re-admitted  ;(a)  that  he 
might  be  re-admitted  a  solicitor  of  the  court,  oh  payment  of  a  fine 
of  6s,  8rf.  only  without  any  arrears  of  duty. 

*The  affidavit  of  the  solicitor  stated,  that  he  had  not  [*67] 
practised  as  an  attorney  or  solicitor  in  this  or  any  other 
of  the  courts  of  law  or  equity  since  the  expiration  of  his  last 
certificate,  and  that  he  had  been  informed  at  the  office  of  the 
Master  of  the  Court  of  King's  Bench,  that  it  is  the  practice  of 
that  court  to  grant  re-admissions  without  compelling  payment 
of  the  arrears  of  duty,  provided  the  application  for  re-admission 
is  accompanied  by  an  affidavit,  stating  that  the  party  applying 
has  not  practised  in  any  of  the  said  courts  since  the  expiration 
of  his  last  certificata 

Mr.  Beames,  in  support  of  the  motion,  mentioned  the  case  of 
Ex  parte  Adey.{b) 

The  Lord  Chancellor  : — Ordered  that  the  applicant  should 

(a)  By  the  statute  of  37  Oeo.  3,  e.  90,  s.  31,  it  if  enacted,  that  every  penon  adinit- 
ted,  eworn,  enrolled  or  registered  in  any  of  the  courts  therein  mentioned,  who  tiram 
and  after  the  1st  day  of  November,  1797,  shall  neglect  to  obtain  his  certificate 
thereof  in  the  manner  therein  directed  for  the  space  of  one  whole  year,  shall  from 
thenceforth  be  incapable  of  practising  in  his  own  name,  or  in  the  name  of  any  other 
person,  in  any  of  the  said  courts  by  virtue  of  such  admission,  entry,  enrollment  or 
register,  and  tlie  admission,  entry,  enrollment  or  register  of  such  person  in  any  of  the 
said  conrta,  shall  be  from  thenceforth  noil  and  void;  provided  always  that  nothing 
hereinbefore  contained  shall  be  construed  to  prevent  ai^y  of  the  said  courts  from  re- 
admitting any  such  person,  on  payment  to  the  commissioners  of  the  duty  accrued 
since  the  expiration  of  the  last  certificate  obtained  by  such  person,  and  such  further 
sum  of  money  by  way  of  penalty,  as  the  said  court  shall  think  fit  to  order  anddirecti. 

(h)  Ex  parte  Adey^  Lord  Chancellor,  16th  November,  181G. 

Mr.  Adey  having  been  admitted  in  all  the  courts  at  Westminster  in  the  month 
tf  February,  1814,  and  not  having  practised  or  taken  out  a  certificate  from  the  time 
of  his  admission,  applied  to  be  re-admitted  a  solicitor  of  the  Court  of  Chancery  on 
payment  of  a  small  fine  only  without  any  arrears  of  duty ;  the  Lord  Chancellor 
ordered  that  he  should  bo  re-admittod  a  solicitor  of  the  court,  if  his  Honor  the  Mas- 
ter of  the  Rolls  should  so  please,  upon  payment  of  6«.  Sd  as  a  fine  on  such  re-ad- 
mission.    [Reg.  Lib.  A.  1816,  foL  46.] 
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be  re-admif  od  a  solicitor  of  the  court,  if  his  Honor  the  Master 
of  the  Roll^  should  so  please,  upon  payment  of  such  a  fine  as  hi» 
Honor  should  think  proper. 


[*68]  *Attorney-General  v.  Clements. 

1823:  21st  January. 

The  jurisdiction  to  give  effect  to  an  award,  confinned  by  the  decree  of  the  court  in 
the  case  of  a  charity,  is  doubtful :  but  the  renewal  of  a  lease  upon  the  terms  of 
the  award,  having  been  twice  directed  by  the  court,  was  again  enforced. 

This  was  a  petition  presented  by  the  president  and  governors 
of  the  Bath  Infirmary ;  the  infirmary  is  built  upon  ground  held 
under  an  hospital  at  Bath  called  St.  John's  Hospital,  upon  a  lease 
for  three  lives,  renewable  on  the  dropping  of  each  life  upon  pay- 
ment of  a  fine. 

The  petition  stated,  that  by  a  decree,  award  and  final  judg- 
ment, made,  pronounced  and  signed  on  the  11th  of  February, 
1716,  by  Sir  John  Trevor  the  then  Master  of  the  Rolls,  after  re- 
citing that  in  or  about  Hilary  Term,  1711,  a  bill  was  exhibited 
in  this  court  by  her  then  Majesty^s  Attorney -General  at  the  rela- 
tion of  the  then  master  and  co-brethren  and  sisteiB  of  St.  John's 
Hospital,  against  the  corporation  of  Bath,  and  that  the  scope  of 
the  said  bill  was,  to  have  a  discovery  of  the  original  foundation 
and  settlement  of  the  said  hospital  of  St.  John,  and  of  the  chari- 
ties thereto  belonging,  and  of  the  annual  value  of  the  charity 
lands  and  possessions,  and  to  have  such  rules  and  orders  made 
for  the  application  of  the  charity  estates,  and  for  the  government 
of  the  charity  for  the  future,  as  should  be  thought  necessary  and 
convenient ;  and  that  the  defendants  having  put  in  their  answers, 
after  examination  of  witnesses,  the  cause  came  on  to  be  heard 
before  the  said  Sir  J.  Trevor  on  the  26th  of  November,  1713  ; 
and  that  he  had  heard  the  proo&  taken  in  the  said  causes,  and 
what  was  alleged  by  counsel  on  all  sides ;  and  after  further  re- 
citing that  all  parties  had  by  consent  submitted  all  matters  in 
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question  in  the  said  cause  to  the  award,  final  judgment  and  deter- 
mination of  him  the  said  Sir  John  Trevor,  and  had  agreed  that 
such  award  or  determination  as  he  should  make  therein, 
should  (by  consent  of  all  the  said  *parties)  be  confirmed  [*59] 
and  established  by  the  decree  of  the  Court  of  Chancery, 
and  that  in  order  thereto,  the  master,  co-brethren  and  sisters  of  the 
said  hospital,  had  executed  an  instrument  under  their  common 
seal  to  signify  their  consent  to  such  submission;  he  the  said  Sir 
John  Trevor  for  settling  all  disputes  that  had  arisen  or  should 
arise  touching  or  concerning  the  management  of  the  said  hospi- 
tal, and  of  the  possessions  and  revenues  thereof  for  the  then  pre- 
sent and  future  time,  and  for  the  better  and  more  orderly  gov- 
ernment of  the  said  hospital,  did  order,  judge  and  determine 
(amongst  other  things)  that  the  master  of  the  hospital,  with  the 
consent  of  the  brethren  and  sisters  for  the  time  being,  might 
under  their  common  seal  from  time  to  time,  as  any  of  the  leases 
should  be  surrendered  or  determined  upon  the  death  or  deaths 
of  any  life  or  lives,  or  upon  the  changing  of  any  life  or  lives, 
grant  new  leases  not  exceeding  three  lives  at  the  most,  and  to  be 
nominated  by  the  several  and  respective  tenants,  reserving  the 
same  rents  as  were  thereby  directed  to  be  respectively  reserved, 
and  that  the  fine  to  be  taken  on  renewing  such  lease  should  not 
exceed  one  year's  value  for  a  life,  according  to  a  particular  thereto 
annexed,  adding  interest  for  the  time  such  renewal  should  be 
neglected  by  the  tenant,  to  be  computed  jBx)m  the  end  of  six 
calendar  months  after  the  former  life  determined ;  and  that  the 
rents  or  fines  should  not  be  increased  without  the  leave  of  the 
court 

The  petition  then  stated,  that  at  the  time  of  making  the  said 
decree  or  award,  part  of  the  ground  upon  which  the  infirmary 
now  stands,  was,  together  with  another  small  tenement,  held  by 
a  tenant  under  the  hospital  at  the  yearly  rent  of  25?.,  upon  a 
lease  for  three  lives  renewable  on  the  dropping  of  each  life,  and 
that  S6L  was  by  the  particular  annexed  to  the  said  decree  or 
award,  stated  to  be  the  annual  value  of  the  premises  comprised 
in  the  aforesaid  lease,  and  that  the  same  premises  were  held  by 
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the  said  tenant  and  those  clauning  under  him  at  the 
[*60]    same  yearly  *rent,  and  paying  the  said  yearly  value  of 
S6L  upon  the  renewal  of  each  life,  till  the  year  1737. 

The  petition  further  stated  that  in  the  year  1737^  the  piece  of 
ground  comprised  in  the  aforesaid  lease  was  conveyed  to  trustees 
for  the  purpose  of  building  the  infirmary,  and  that  in  the  year 
1738,  the  infirmary  was  built  thereon,  and  upon  another  small 
piece  of  ground  which  then  belonged  to  the  corporation  of  Bath, 
but  which  was  conveyed  to  the  hospital  upon  an  exchange  with 
the  corporation  in  the  year  1805.  That  in  the  year  1736,  a  fiiie 
of  36^.  was  paid  for  a  renewal  of  one  life,  that  in  1743,  30/.  only 
was  paid  for  the  like  renewal,  but  that  on  four  subsequent  re- 
newals, which  had  taken  place  between  the  years  1750  and  1806, 
fines  of  36/.  had  been  regularly  paid. 

The  petition  then  stated,  that  upon  the  dropping  of  one  of  the 
lives  in  the  lease  of  1806,  the  sum  of  250/.  had  been  demanded 
by  the  hospital  as  the  fine  for  a  renewal,  and  prayed  that  the 
master,  co-brethren  and  sisters  of  St.  John's  Hospital  might  be 
ordered  to  accept  of  a  surrender  of  the  lease  granted  in  1806, 
and  to  grant  a  new  lease  of  the  same  premises  for  the  lives  of  the 
two  remaining  cestuis  que  vie  and  of  some  other  person  to  be 
named  on  behalf  of  the  petitioners,  upon  payment  of  the  sum  of 
36/.,  or  that  it  might  be  referred  to  one  of  the  masters  of  the 
court  to  inquire  and  ascertain  what  fine  ought  to  be  required 
and  paid  for  the  renewal  of  the  said  lease,  pursuant  to  the  said 
award  or  decree. 

The  petition  having  been  argued  on  a  former  day,  two  instan- 
ces were  referred  to,  one  in  1738,  and  the  other  in  1753,  in  which 
Lord  Hardwicke  had  acted  upon  the  award  upon  a  petition  simi- 
lar to  the  present.  But  the  Lord  Chancellor  then  expressed 
some  doubt  as  to  the  jurisdiction,  and  desired  that  the  petition 
should  be  mentioned  again  upon  that  point. 


[*61]         *Mr.  Wingfield  and  Mr.  Wray  now  appeared  for  the 
Hospital  of  St.  John  to  appose  the  petition,  and  contended 
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tiiat  the  renewal  of  the  lease  could  not  be  compelled  con- 
sistently with  the  principles  adopted  by  the  court  in  matters  of 
charity.  That  a  lease  executed  by  trustees  of  a  charity  without 
the  order  of  the  court,  containing  such  provisions  as  were  to  be 
found  in  the  award,  could  not  have  been  supported :  and  that 
the  decree  of  the  court  did  not  vary  the  case,  as  it  was  made  by 
the  consent  of.  the  trustees,  who  had  no  power  to  bind  the  charity. 

The  Attorney- General  in  support  of  the  petition. 

The  Lord  Chancellor  : — I  still  entertain  great  doubta 
whether  the  court  has  complete  jurisdiction  in  this  case.  It  ap- 
pears that  in  1711  an  information  was  filed  at  the  instance  of  the 
Hospital  of  St.  John,  and  according  to  the  habit  prevailing  at 
that  time,  instead  of  going  on  in  the  Court  of  Chancery  with  the 
information,  they  referred  all  the  matters  in  dispute  to  Sir  J. 
Trevor,  who  was  then  Master  of  the  Rolls,  and  he  made  an 
award  which  was  afterwards  confirmed  by  the  Court  of  Chancery. 

Formerly  this  court  was  more  in  the  habit  of  giving  effect  to 
awards  than  at  this  day  it  is  accustomed  to  do.  Awards  relating 
to  conmions  are  a  familiar  instance.  So  where  sums  of  money 
and  land  have  been  awarded  in  lieu  of  tithes :  Lord  Northington 
set  that  practice  aside,(a)  but  whether  in  cases  of  charity  the 
court  would  go  so  far  as  Lord  Northington  did,  admits  of  great 
doubt,  because  unquestionably  the  court  has  always  exercised 
very  large  powers  in  matters  of  charity. 

*With  respect  to  the  present  charity,  in  1738  and  1758  [*62] 
Lord  Hardwickc  assumed  the  jurisdiction  upon  petition 
then  presented  to  him.  I  cannot  think  that  on  either  occasion 
he  could  have  done  so  without  consideration.  It  is  perhaps  a 
misfortune  that  the  jurisdiction  was  ever  assumed :  but  my  pre- 
decessors have  acted  upon  it,  and  it  is  perfectly  clear  that  this 
property  has  been  enjoyed  under  this  award  ever  since  it  was 

(a)  AUomey-Gefwrai  ▼.  Cfu>lmdy,  2  Eden'g  C.  C.  304 ;  Ambler  610. 
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made.  Notwithstanding  any  doubts,  therefore,  which  I  may 
entertain,  if  this  award  is  to  be  disturbed,  it  must  be  disturbed 
by  the  House  of  Lords. 

The  funds  of  the  Bath  Hospital  not  being  in  a  flourishing 
state,  is  not  a  sufficient  objection  to  the  application  of  the  other 
charity.  I  think  the  hospital  ought  to  pay  an  increased  fine 
according  to  the  increased  value  pf  the  land,  which  the  court  has 
the  power  of  directing ;  and  if  you  differ  as  to  the  amount,  there 
should  be  a  reference  to  the  Master. 

A  reference  was  accordingly  agreed  upon  to  the  Master  to 
ascertain  the  fine. 


[*63] 


*Lynn  V,  Beaver. 


1822:  18th  December.     1823  :  22d  Jftnuary. 

Executor,  taking  a  contingent  reversionary  interest?  under  the  will,  not  precluded 
from  giving  evidence  ot  the  intention  that  he  should  have  the  residue  beneficially, 
nothing  upon  the  face  of  the  wnH  indicatmg  that  he  was  to  take  the  office  merely. 
Under  the  effect  of  the  will  and  the  evidence,  the  executor  was  declared  to  be 
entitled  beneficially.  Whether  the  contingent  reversionary  interest  would  have 
had  the  effect  of  rendering  him  a  trustee  for  the  next  of  kin.     Quosre. 

Claiming  the  residue  as  executor,  is  sufficient  to  let  in  parol  evidence  in  support  of 
the  legal  title,  without  allegmg  a  title  by  the  effect  of  the  parol  evidence. 

Bequest  in  terms  importing  an  intention  not  to  make  an  immediate  disposition,  may, 
upon  the  construction  of  the  whole  will,  amount  to  a  present  bequest. 

The  motives  which  might  influence  the  testator  in  favor  of  the  executor,  are  to  be 
considered  in  determining  the  question,  whether  the  executor  takes  the  residue 
beneficially. 

EiCHARD  Bolt  made  his  will,  dated  the  20th  of  September, 
1813,  in  the  following  words :  "  I  Kichard  Bolt  do  make  this 
my  last  will  and  testament  as  follows,  first  I  annul  all  former 
wills,  &c. ;  and  after  my  debts  and  funeral  expenses  are  paid  or 
settled  to  be  paid  to  those  persons  I  will  as  rewards  for  long 
services.    Secondly,  I  will  and  bequeath  unto  my  dear  wife 
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Eeither  Bolt,  the  annual  interest  of  my  property  in  the  funds  at 
my  decease  in  the  little  I  leave  in  the  3  per  cents,  reduced,  8  per 
cents,  consols,  and  4  per  cents,  ditto,  not  any  to  be  sold  out,  as  I 
may  will  it  after  her  decease  to  her  sister  Bachael  Beaver,  and 
my  wife's  nephew  Richard  Beaver,  who  I  leave  an  executor  to 
this  my  will.  Also  I  will  and  bequeath  unto  my  dear  wife  the 
annual  profits  of  shop  trade,  the  stock  not  to  be  lessened,  to  be 
hers  for  life,  after  all  expenses  paid ;  the  rent  to  be  paid  in  her 
name  for  life,  and  her  name  over  the  door  singly — Bolt ;  all  the 
necessary  articles  for  house  and  people  not  to  be  sold,  to  be 
managed  by  Richard  Beaver  the  executor,  and  Rachael  Beaver 
his  aunt,  with  the  approbation  of  my  wife,  if  living.  Also  I  will 
that  my  wife  is  under  conditions  and  stipulations  for  performing 
what  I  leave  to  any  one  I  mention  in  this  will,  whether  in  a  sum 
down  or  annual  stipend  for  life  or  for  long  services,  and  to  be 
paid  as  I  will  and  bequeath  it  from  the  shop  trade  or  the  funds 
as  I  mention  it,  to  pay  fix)m  and  after  my  wife's  I  will  and 

bequeath  Rachael  Beaver  and  Richard  Beaver  equal  shares  in 
the  profits  of  business  for  life,  the  survivor  to  have  the  whole  on 
condition  of  observing  the  will  and  paying  donations  that  I  will 
and  bequeath  at  any  period,  I  will  it  as  they  are  the  particular 
heirs  after  my  wife,  the  stock  of  shop  not  to  be  divided,  as  I 
only  will  the  profits  or  interest  to  the  survivor  of  the  three 
persons  already  named.  Also  I  will  Rachael  Beaver  my 
♦wife's  shopwoman  and  Richard  Beaver  in  the  same  [*64] 
situation,  they  are  to  have  all  the  privilege  of  living  in 
sickness  or  health,  allowing  Mrs.  Bolt  the  interest  of  what  little 
property  they  have,  I  hope  either  will  leave  my  wife  in  case  of 
vicissitude  and  losses,  and  she  has  been  as  free  to  give  when 
I  have  an  act  of  kindness  I  wished  to  perform. 

The  testator  died  on  the  20th  of  August,  1817,  and  the  exe- 
cutor Richard  Beaver  obtained  probate  of  his  will. 

The  bill  was  filed  by  Daniel  Lynn  and  others  alleging  them- 
selves to  be  the  next  of  kin  of  the  testator,  against  Richard 
BeavOT,  Esther  Bolt  and  Rachael  Beaver ;  contending  that  the 
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plaintiffs  had  an  interest  in  the  testator's  personal  estate,  and 
praying  an  account  and  a  distribution  of  the  residue. 

The  defendant,  Richard  Beaver,  as  executor,  claimed  the 
residue  for  his  own  benefit. 

Upon  the  hearing  of  the  cause  before  the  Vice  Chancellor,  on 
the  28th  of  February,  1821,  it  was  referred  to  the  Master  to  in- 
quire who  were  the  next  of  kin  of  the  testator.  The  Master,  by 
his  report  dated  the  18th  of  December,  1821,  stated  that  Thomas 
Forster,  who  was  not  a  party  to  the  cause,  was  the  only  next  of 
kin  of  the  testator.  After  the  Master  had  made  his  report 
Thomas  Forster  filed  a  bill  and  died,  and  exceptions  having 
been  taken  to  the  report,  the  Vice-Chancellor,  upon  hearing  the 
exceptions,  directed  an  issue  to  try  whether  Lynn  and  others, 
the  plaintiffs  in  the  first  cause,  were  the  next  of  kin  of  the  testa- 
tor; and  ordered  that  the  personal  representatives  of  Forster 
should  be  at  liberty  to  attend  the  trial,  and  join  in  the  defence. 
The  plaintiffs  in  equity  were  to  be  plaintiffs  at  law,  and  th6  de- 
fendant, Richard  Beaver,  the  executor,  was  to  be  defendant  at 
law. 

[*65]  *From  the  decree  directing  the  issue  the  defendant 
Richard  Beaver  appealed,  and  moved  that  the  trial  of 
the  issue  might  be  stayed  till  the  hearing  of  the  appeal.  On  the 
motion  being  made  it  was  arranged,  by  the  consent  of  the  plain- 
tiffs ^nd  defendants  and  of  the  I'epresentatives  of  Forster,  that 
the  cause  should  be  considered  as  coming  on  to  be  heard  upon 
the  construction  of  the  testator's  will,  and  upon  the  question 
whether  the  executor  was  entitled  to  the  residuary  personal 
estate  for  his  own  use,  or  was  a  trustee  for  the  next  of  kin. 

Mr.  Sugden,  Mr.  Joseph  Martin  and  Mr.  Lyhch^  for  the  plain- 
tiffs. 

Mr.  Hart  and  Mr.  Barber^  for  the  representatives  of  Forster. 
Mr.  Shadwell,  for  Rachael  Beaver. 
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Mr.  Pepys^  for  Esther  Bolt 

Mr.  Home  and  Mr.  Knight  for  Richard  Beaver. 

The  defendant  Richard  Beaver  went  into  parol  evidence,  and 
proved  declarations  by  the  testator  that  he  intended  his  executor 
to  take  the  residue.  The  plaintiffs*  counsel  objected  to  the  evi- 
dence  being  admitted. 

For  the  plaintiffs : — There  is  no  allegation  in  the  answer  that 
the  executor  intended  to  adduce  parol  evidence  in  support  of  his 
legal  title.  Ilad  the  plaintiffs  been  apprized  that  these  declara- 
tions were  intended  to  be  proved,  they  might  have  cross-exam- 
ined the  defendant's  witnesses,  and  produced  evidence  of  decla- 
rations by  the  testator  of  a*  contrary  tendency.  An 
♦executor  taking  a  partial  interest  cannot  enter  into  [*66] 
parol  evidence  to  show  that  he  is  entitled  to  the  general 
residue. 

The  Lord  Chancellor  : — Considering  the  rule  to  be  settled 
that  an  executor  is  permitted  to  give  parol  evidence  in  support 
of  his  legal  title,  if  the  answer  insists  that  the  defendant  is  enti- 
tled as  executor,  no  allegation  is  necessary  to  put  in  issue  that 
he  is  entitled  by  the  effect  of  parol  evidence,  that  being  included 
in  the  allegation  that  he  is  entitled  as  executor.  The  evidence 
was  directed  to  be  read  subject  to  the  question  of  its  being 
admissible. 

The  cause  then  proceeded :  for  the  plaintiff  it  was  contended 
that  the  gift  of  a  reversionary  interest  excludes  an  executor  from 
the  residue.     Sdey  v.  Wood.{a) 

Tor  the  defendant  Richard  Beaver  the  executor : — There  is 
nothing  in  this  will  to  control  the  legal  right  of  the  executor,  the 
benefits  given  to  him  by  the  will  are  given  only  for  the  purpose 
of  letting  in  exceptions  in  favor  of  others ;  where  a  legacy  is 

(a)  10  Tea.  71. 
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given  by  way  of  exception  out  of  the  general  gift  to  another,  or 
for  the  purpose  of  letting  in  an  exception  in  favor  of  others,  the 
court  will  not  infer  an  intention  on  the  part  of  the  testator  to 
exclude  the  executor  from  the  suiplus.  Lady  Granville  v. 
Duchess  of  Beaufori^ia)  Newstead  y.  Jolinstx)n^{b)  Griffith  v.  Rogers^{c) 
Clennell  v.  Lewthwaite,(d) 

*The  Lord  Chancellor  : — ^I  do  not  trouble  myself  [*67J 
with  the  question,  whether  any  pei-son  looking  at  this  will 
from  beginning  to  end  would  have  considered  it  to  be  a  finished 
will,  because  \vith  respect  to  wills  of  personal  t}^,  after  probate  has 
been  granted  by  the  ecclesiastical  court,  this  court  is  bound  by 
the  judgment,  and  has  no  jurisdiction  to  try  whether  the  will  is 
complete  or  not. 

After  reading  the  will,  the  Lord  Chancellor  observed  upon  the 
clause  by  which  the  testator  bequeathed  to  his  ^vife  the  annual 
interest  of  his  property  in  the  funds — "  Not  any  to  be  sold  out, 
as  I  may  will  it  after  her  decease ;"  that  although  the  word 
^*  may"  seemed  to  import  an  intention  on  the  part  of  the  testator 
to  do  something  in  future,  and  not  to  make  a  present  bequest, 
yet  that  if  it  was  necessary  to  decide  the  question,  the  clause 
would  in  all  probability  be  held  to  amount  to  a  present  bequest 
upon  the  construction  of  the  whole  will. 

His  Lordship  then  proceeded — ^taking  it  for  granted  then  that 
this  is  a  complete  testamentary  instrument,  the  effect  of  the 
whole  is,  to  give  the  annual  profits  of  the  funded  property  and 
of  the  stock  in  trade  to  the  wife  for  life,  and  after  her  decease  to 
leave  the  profits  of  the  business  to  Rachael  Beaver  and  Richard 
Beaver,  with  such  interest  to  the  survivor  as  he  or  she  may  take 
under  the  words  of  the  will.  It  is  observable  that  the  interest 
here  given  to  the  executor  is  a  contingent  reversionary  interest, 
for  if  he  should  die  in  the  lifetime  of  the  wife,  he  could  take  no 
share  in  the  profits  of  the  trade.     It  appears  too,  in  evidence,  that 


(a)  1  P.  Williama,  114. 
(J)  2  Atk.  45. 


(c)  Prec.  Ch.  231. 

(d)  2  Ves.  jun.  465,  644. 
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the  testator  carried  on  business  for  forty  years  in  Sidney's  AlleVr 
not  indeed  in  his  own  person,  lor  his  wife,  his  wife's  sister,  and 
her  nephew  the  executor,  conducted  it  for  him ;  that  he  conwdered 
himself  tmder  great  obligations  to  these  three  persons, 
and  that  he  thought  *that  he  had  no  relations.  These  [*68] 
are  circumstances  which  must  be  taken  into  considera- 
tion, where  the  question  is,  what  the  testator  meant  when  he 
appointed  this  man  his  executor,  whether  he  iniended  him  only 
to  take  the  office,  or  to  have  a  beneficial  interest  in  all  the  prop- 
erty imdisposed  of:  but  at  the  same  tin^p  it  would  be  difficult  to 
say,  that  the  trust  raised  by  the  court  in  such  cases  should  be 
put  an  end  to,  upon  the  effect  of  evidence  going  no  further  than 
that 

It  is  not  necessary  to  cite  authorities  in  order  to  prove  the 
principles  upon  which  the  court  proceeds  in  cases  of  this  nature. 
There  is  no  doubt  that  where,  upon  the  face  of  a  will,  it  appears 
that  the  executor  was  intended  to  take  the  office  only,  where  the 
testator  has  raised  a  trust  which  fails  of  being  carried  into  effect, 
or  where  he  has  clearly  intended  to  create  a  particular  trust, 
which  he  has  failed  in  doing,  the  next  of  kin  will  take  as  against 
the  executor.  On  the  other  hand  it  is  equally  clear,  that  if  the 
case  be  a  case  of  a  mere  legacy  given  to  an  executor,  where  the 
presumption  of  law  is  to  be  acted  upon  that  the  testator  could 
not  mean  to  give  all  and  part,  a  presumption,  which,  whether 
reasonable  or  not,  the  court  is  bound  to  act  upon,  as  the  doctrine 
has  been  so  long  laid  down,  the  executor  may  rebut  the  pre- 
sumption by  parol  evidence ;  always  having  regard  to  the  nature 
of  the  evidence,  to  declarations  which  were-made,  as  in  this  case 
for  instance,  before  the  testator  made  his  will,  at  the  time  of 
making  his  will,  and  after  he  had  made  his  will ;  and  in  giving 
effect  to  aU  the  declarations,  having  regard  to  the  circumstances 
under  which  they  were  made. 

There  is  a  circumstance  in  this  case,  which  I  have  not  been 
able  to  find  in  any  other  case,  that  the  bequest  which  raises  the 
presumption  against  the  executor,  is  a  bequest  not  simply  of  a 
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reversionary  interest,  but  of  a  contingent  reversionary 
[*69]     interest ;  observing  that  it  was  taken  for  *grante(i  at  the 

bar,  that  the  bequest  of  a  reversionary  interest  would 
exclude  an  executor  from  the  residue,  I  asked  whether  there 
were  any  cases  on  the  subject ;  I  have  been  referred  only  to  the 
case  of  Seley  v.  Wood^  decided  by  Sir  William  Grant,  a  judge  for 
whom  I  must  always  feel  the  highest  respect  Upon  that  case 
I  can  only  say,  that  it  is  singular  in  its  circimistances,  and  I 
think  I  may  add  singular  in  its  decision.  I  do  not  intend  by 
any  means  to  say  that  tlj^  decision  may  not  be  right :  but  if  no 
more  is  to  be  found  on  the  subject  of  reversionary  interests,  and 
particularly  of  contingent  reversionary  interests,  that  is  a  case 
which  I  should  find  some  difficulty  in  following  as  an  authority 
in  the  present  instance. 

Taking  it  for  granted  however  that  this  contingent  reversion- 
ary interest  would  exclude  the  executor,  there  is  nothing  upon 
the  face  of  this  will  to  show  that  the  executor  was  intended  to 
take  the  office  merely,  all  the  cases  have  established  that  under 
such  circumstances  parol  evidence  is  admissible :  the  question, 
therefore,  is  reduced  to  this,  whether,  supposing  this  contingent 
reversionary  interest  to  be  a  good  gift  to  bar  the  executor,  I  can 
say  that  the  evidence  is  sufficient  to  rebut  the  presumption.  The 
widow  of  the  testator  swears  to  what  passed  between  her  and  the 
testator  after  making  the  will ;  that  the  testator  holding  the  wUl 
in  his  hand,  stated  what  in  his  judgment  was  its  eflfect ;  not  in- 
deed with  any  great  accuracy,  for  to  do  justice  to  the  testator^  it 
was  out  of  the  power  of  any  man  living  or  dead  to  state  accu- 
rately what  was  the  eflfect  of  the  wUl,  but  on  one  point  he  was 
quite  distinct,  that  he  intended  his  executor  to  take  his  propeity. 
I  am,  therefore,  of  opinion  upon  the  whole,  that  this  is  a  case  in 
which  the  next  of  kin  cannot  raise  the  trust ;  and  that  the  exe- 
cutor takes  what  is  undisposed  of  by  the  will.  On  account  of 
the  great  difficulty  of  construing  this  will,  I  think  the  fair  thing 
is  that  the  costs  of  all  parties  should  be  paid  out  of  the  estate. 


[*70]        *The  following  decree  was  made : — His  Lordship  doth 
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declare,  that  under  the  eflect  of  the  will  of  the  testator  Rich- 
ard Bolt,  and  the  evidence  taken  in  this  cause,  the  defendant 
Richard  Beaver  is  not  a  trustee  for  the  said  testator's  next  of 
kin  of  the  clear  residue  of  his  personal  estate :  but  the  said  de- 
fendant as  executor  of  the  said  testator,  is  entitled  to  retain  for 
his  own  absolute  use  and  benefit  the  said  clear  residue,  but  sub- 
ject to  the  payment  thereout  of  the  costs  hereinafter  directed. 

And  by  consent  it  is  ordered  to  be  referred  to- the  Master  to 
tax  the  costs  of  the  plaintiffs  and  Rachacl  Beaver  of  this  suit, 
and  also  the  costs  of  the  said  Thomas  Forster  deceased,  and  of 
the  representatives  of  the  said  Thomas  Forster,  in  the  cause  of 
Forster  v.  Beaver^  and  of  the  proceedings  in  the  said  Master's 
office  in  this  cause  under  the  order  of  the  28th  day  of  February, 
1821.  And  it  is  ordered  that  the  said  defendant  Richard  Beaver 
do  pay  such  costs  when  taxed,  out  of  the  personal  estate  of  the 
said  testator ;  and  after  providing  for  the  return  of  the  deposit, 
it  is  ordered  that  the  plaintiff's  bill  do  stand  dismissed  out  of 
this  court. 


Williams  v.  Attenborough. 

1823 :  22d  and  23d  January. 

The  rules  which  regulate  the  practice  of  opening  biddings  upon  a  sale  of  landed 

estate,  do  not  apply  when  a  colliery  is  the  subject  of  sale. 
Upon  an  offer  to  give  10,0002.  for  a  colliery,  sold  for  8,8502.,  a  motion  to  open  the 

biddings  was  refused. 
The  rule  is  not  universal  that  biddings  shall  not  be  opened  in  favor  of  parties  present 

nt  the  sale, 
liesiduary  legatee,  tenant  for  life,  or  reversioner,  may  become  the  purchaser  of  au 

estate  sold  in  the  Master's  office. 
The  person  who  opens  the  biddings  is  discharged  if  he  is  outbid  at  the  resale. 

Henry  Attenborough  having  devised  his  real  and  personal 
estate  to  trustees,  upon  trust  to  sell,  and  to  stand  possessed  of 
the  moneys  to  arise  from  the  sale  upon  trusts  for  the  benefit 
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[*71]     of  his  children,  this  suit  was  *in8tituted  for  the  purpose 
of  having  the  property  sold  under  the  directions  of  the 
court. 

By  an  order,  dated  the  4th  of  Pecember,  1821,  the  property 
was  directed  to  be  sold,  and  an  agent  for  the  parties  interested 
was  to  be  at  liberty  to  make  one  bidding  for  each  lot.  The  re- 
served bidding  was  to  be  made  upon  paper,  to  be  delivered  un- 
der cover  to  the  person  appointed  to  sell  the  estates,  previous  to 
the  same  being  put  up  to  sale,  and  in  case  no  higher  price  was 
bid  than  the  sum  mentioned  in  the  paper,  it  was  to  be  de- 
clared that  the  lot  was  bought  in. 

One  of  the  lots,  consisting  of  a  colliery  and  other  property, 
having  been  bought  in  under  this  order,  by  a  decree  in  the  cause, 
dated  the  25th  of  June,  1822,  a  resale  was  directed,  and  the 
agent  for  the  parties  interested  was  empowered  to  bid  as  often 
as  he  should  think  proper  for  each  lot  to  be  put  up  upon  the 
resale. 

On  the  27th  of  July,  1822,  the  colliery  was  accordingly  put 
up  to  sale  in  a  separate  lot.  Upon  that  occasion  an  agent  of  the 
parties  interested  attended  at  the  sale,  and  a  person  of  the  name 
of  Bourne  was  declared  the  purchaser  of  the  lot,  at  the  sxmi  of 
8,850?. 

The  confirmation  of  the  purchase  having  been  accidentally 
delayed,  a  motion  was  made  to  open  the  biddings  on  behalf  of 
Syson,  a  person  who  turned  out  to  be  a  fictitious  bidder,  being 
a  day  laborer  in  the  service  of  one  of  the  parties  in  the  cause ; 
that  motion  was  refused :  but  a  person  of  the  name  of  Thorn 
having  offered  to  give  10,000Z.  for  the  lot,  the  Vice-Chancellor 
directed  the  biddings  to  be  opened  upon  his  application. 

It  was  now  moved  on  the  part  of  Mr.  Bourne,  that 
[*72]     the  *order  of  the  Vice-Chancellor,  by  which  the  biddings 
were  directed  to  be  opened,  might  be  discharged. 


CASES  IN  CHANCERY.  72 

»i t ; 

1823.— Williams  v.  Atlenbaroogh. 

The  affidavits  in  support  of  the  motion  rendered  it  doubtful 
whether  Thorn  was  a  bona  fde  bidder.  From  the  time  of  the 
second  sale  the  colliery  had  been  worked  by  Bourne,  at  a  consid- 
erable expense,  under  the  superintendence  of  the  devisees  in  trust 
of  Attenborough ;  and  it  was  represented  by  the  persons  bene- 
ficially interested,  that  the  management  had  been  very  disad- 
vantageous. 

Mr.  Agar  and  Mr.  Home  for  Mr.  Bourne :  Thorn  is  merely  an 
agent  for  the  parties  interested  in  the  estate.  In  &vor  of  the 
parties  interested  the  biddings  cannot  be  opened,  their  agent 
having  been  present  at  the  sale.  In  the  ordinary  case  of  open- 
ing biddings,  the  property  remains  in  the  same  state  in  which  it 
was  at  the  time  of  the  sale :  but  Mr.  Bourne  having  embarked 
his  capital  in  the  management  of  this  concern,  is  at  least  entitled 
to  be  indemnified  for  the  expense  he  has  incurred. 

Mr.  ShadweU  and  Mr.  Pemberton  for  Mr.  Thorn. 

Mr.  JRose  for  the  devisees  in  trust  of  Henry  AttenborougL 

Mr.  ffeoM  for  the  defendants  beneficially  interested  in  the  pro- 
duce of  the  sale. 

Mr.  Treahve  for  the  plaintiflEa : — ^The  parties  interested  in  the 
sale  have  a  right  to  open  the  biddings ;  Hooper  v.  Oood- 
win.{a)    Whether  they  *apply  in  their  own  name,  or  in    [*73] 
the  name  of  another  person,  can  make  no  difference. 

The  Lord  Chancellor: — ^This  being  a  motion  to  open  the 
biddings,  Mr.  Bourne  must  be  considered  as  the  person  at  pres- 
ent entitled  to  the  purchase ;  considering  him,  therefore,  as  the 
purchaser,  die  true  question  is,  whether,  having  regard  to  the 
nature  of  the  property,  and  the  manner  in  which  it  has  been 
treated  in  the  Master's  office,  together  with  all  the  circumstanoes 

(a)  Coop.  Ch.  GiMi  95. 

V0L.L  5 
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of  the  case,  the  biddings  ought  to  be  opened ;  I  say,  having  re- 
gard to  the  nature  of  the  property,  because  it  has  been  solemnly 
determined  in  this  court,  that  the  sale  of  a  colliery  is  not  like  the 
sale  of  a  landed  estate,  and  that  a  purchaser  under  the  decree  oi 
this  court,  is  not  entitled  to  call  for  an  account  of  the  profits  of  a 
colliery  from  any  particular  quarter  day,  as  upon  the  sale  oi 
landed  estate  he  is  entitled  to  do.(a)  Collieries  and  landed 
estates  are  quite  different  in  the  contemplation  of  this  court;  a 
colliery  being  always  considered  as  a  trade,  the  profits  accruing 
from  day  to  day  as  in  all  trading  concerns.  There  are  decisions 
of  Lord  Hardwicke's  to  that  effect,  where  he  held  that  a  bill 
would  lie  for  an  account  of  the  profits  of  a  colliery,  although  for 
an  account  of  the  rents  and  profits  of  real  estate  no  bill  could  be 
maintained.  With  reference  to  opening  the  biddings,  the  nature 
of  the  property  forms  a  very  material  consideration.  Land  gen- 
erally speaking  keeps  pretty  nearly  to  the  same  value,  although 
tliere  may  be  indeed  accidental  changes  in  the  value  of  land 
from  temporary  causes ;  but  collieries  are  liable  not  only  to  fluc- 
tuations in  value,  but  to  destruction ;  they  are  like  land  in  a 
country  liable  to  earthquakes.     The  case  of  Wren  v.  Kirton  is  a 

remarkable  illustration  of  the  principle  which  ought  to 
[*74]     govern  the  resale  of  collieries.     On  *the  first  sale  in  that 

case  a  colliery  was  sold  for  23,000?.,  the  court  opened  the 
biddings,  as  it  turned  out,  for  a  fictitious  bidder.  The  conse- 
quence was,  the  property  fell  first  to  12,000/.,  then  to  6,000/.,  and 
although  it  was  ultimately  sold  for  15-,000/.,  there  might  have 
been  a  loss  of  the  difference  between  23,000/.  and  6,000/.,  and 
there  was  an  actual  loss  of  the  difference  between  23,000/.  and 
15,000/.  Such  is  the  species  of  this  property,  that  it  is  almost 
impossible  for  the  court  to  model  the  security,  to  be  given  by 
the  person  applying  to  open  the  biddings,  in  such  a  way  as  to 
avoid  the  possibility  of  loss ;  a  deposit  of  10/.  or  20/.  per  cent 
cannot  be  sufficient,  for  in  many  cases  it  will  evidently  be  better  to 
forfeit  the  deposit,  than  to  take  the  property,  better  to  forfeit  1,000/. 
than  to  take  a  property  which  may  sink  in  the  proportion  stated 


(a)  WreuY.  KirUm,  8  Vea  502. 
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from  the  case  of  Wren  v.  Kirton,  Again,  upon  a  resale  of  the 
property,  the  purchaser  inay  be  tired  of  his  bargain  before  he 
has  completed  his  purchase,  and  although  it  is  true  that  the  court 
may  compel  the  final  bidder  to  pay  the  money,  the  process  is 
such,  that  in  a  great  many  cases  it  is  more  for  the  interest  of  the 
vendors  to  abandon  the  bargain,  than  to  put  in  force  the  process 
of  the  court.  From  these  considerations  it  has  always  appeared 
to  me,  that  where  the  subject  of  a  sale  is  a  colliery,  a  trade  of  so 
very*  hazardous  a  nature,  in  which  there  is  always  such  a  vast 
deal  of  speculation,  and  such  a  great  number  of  speculators,  you 
cannot  apply  the  same  rules,  which  are  applied  to  purchasers  of 
landed  estates.  The  property  is  liable  to  such  variations  in 
value  in  very  short  intervals,  the  blasting  of  a  mine,  or  any  other 
accident,  even  a  change  in  the  markets,  or,  to  take  an  instance 
at  the  present  moment,  the  stoppage  of  a  navigation  by  frost, 
may  make  such  a  difference  in  the  course  of  a  week,  that  in  all 
these  cases  it  is  the  duty  of  the  court  to  consider,  as  the  Vice 
Chancellor  appears  to  have  done  very  ftilly  and  properly  in 
Syson's  case,  not  what  the  particular  interest  of  the  suitors  in 
any  particular  cause  would  require  for  their  advantage, 
but  what  the  *general  principle  ought  to  be  with  refer-  [*75] 
ence  to  the  general  benefit  of  the  general  suitors  of  the 
court. 

When  Thorn's  case  came  on  before  the  Vice-Chancellor,  he 
seems  to  have  lost  sight  of  the  principle  which  he  had  laid  down 
in  Syson's  case,  and  to  have  thought  that  Thorn,  if  he  was  a 
ioTia^^cfe  bidder,  had  some  sort  of  right  to  open  the  biddings. 
Now  no  one  can  be  said  to  have  any  right  to  open  the  biddings, 
since  it  is  always  in  the  discretion  of  the  court  to  grant  the  appli- 
cation or  refuse  it.  The  question  is,  not  whether  the  person 
applying  is  a  bona  fide  bidder,  but  whether  regard  being  had  to 
the  nature  of  the  property,  the  circumstances  of  the  case,  and 
the  general  interest  of  the  suitors  of  this  court,  not  the  interest 
of  purchasers  in  the  Master's  office,  so  much  advantage  is  held 
out  as  to  induce  the  court  to  open  the  biddings.  During  a  period 
of  nearly  half  a  century  which  I  have  passed  in  this  court,  and 
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in  which  Lord  Apsley,  Lord  Thurlow,  the  Lords  CommiBsioners, 
with  Lord  Loughborough  at  their  head,  then  Lord  Loughbo- 
rough as  Chancellor,  and  after  him  the  Lords  Commissioners, 
with  Lord  C.  B.  Eyre  at  their  head,  have  presided  here,  I  have 
heard  one  and  all  of  them  lament,  that  the  practice  of  opening 
biddings  was  ever  introduced.  I  confess  that  I  have  great  doubts 
myself  upon  the  subject :  but  after  a  practice  so  long  established 
it  is  not  for  me  to  disturb  it  This  method  however  of  authori- 
zing parties  to  bid  at  the  sale  is  quite  modem,  and  requires  a 
great  deal  of  consideration,  as  there  can  be  little  doubt  that  it  has 
the  effect  of  damping  the  sale ;  so  highly  did  Lord  Kenyon  disap- 
prove of  parties  interested  in  the  sale  bidding  by  themselves  or 
their  agents,  that  if  there  was  a  suspicion  that  any  agent  on  the 
part  of  the  vendor  had  been  bidding  in  the  Master's  office,  he 
would  not  enforce  the  execution  of  the  contract 


There  is  another  view  of  this  case  taken  by  Mr.  Agar  which 
is  entitled  to  a  great  deal  of  weight,  how  fur  these 
[*76]  *parties  may  be  considered  by  their  agents  to  have  been 
present  at  the  sale.  The  court  indeed  has  not  adopted  it 
as  a  universal  rule,  that  the  biddings  shall  not  be  opened  in  favor 
of  parties  who  are  present  at  the  sale :  but  that  circumstance 
undoubtedly  furnishes  a  very  strong  objection  to  the  interference 
of  the  court.  Tie  case  of  Ooodwin  v.  Hooper^  in  which  a  residu- 
ary legatee  was  allowed  to  open  the  biddings,  has  been  cited  in 
argument.  There  can  be  no  doubt  at  this  time  of  day  that  a 
residuary  legatee  may  become  the  purchaser  of  an  estate  sold  in 
the  Master's  office,  so  may  a  tenant  for  life,  or  the  owner  of  a 
reversionary  interest:  but  if  the  matter  were  res  Integra  I  should 
have  great  doubts  whether  they  ought  to  be  allowed  to  do  so ; 
they  thereby  frequently  contrive  to  buy  the  fee  simple  at  a  rate 
at  which  no  one  else  could  get  it ;  from  their  knowledge  of  the 
property  they  stand  nearly  in  the  same  situation  as  trustees,  who 
are  excluded  on  this  ground  from  bidding  for  trust  property. 

In  this  case  upon  the  second  sale  Mr.  Bourne  became  the  pur- 
chaser ;  and  as  the  purchase  could  not  be  confirmed  for  a  con- 
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flideiable  tiine^  it  became  absolutely  necessary  to  take  into  con- 
sideration who  should  have  the  intermediate  mana^ment  It 
was  finally  agreed  that  Mr.  Bourne  should  work  lie  colliery 
under  the  superintendence  of  the  trustees ;  it  would  have  been 
folly  in  the  purchaser  if  he  had  not  insisted  on  having,  in  some 
measure,  the  management :  for  if,  between  the  day  of  bidding 
and  the  confirmation  of  the  purchase,  the  value  of  the  mine  had 
&llen,  from  some  accidental  cause  injurious  to  the  working,  from 
some  rival  coal  mine,  or  a  destructive  intmdation,  still  if  the 
title  had  been  completed  at  the  time  his  report  was  confirmed, 
he  would  have  been  compelled  to  take  the  property.  Wiliout 
entering  into  the  question  in  this  case,  whether  the  management 
has  been  advantageous  or  disadvantageous,  let  us  suppose  that 
the  management  has  been  advantageous ;  nobody  can  deny 
that  to  discharge  a  purchaser  under  such  *circumstances,  [*77} 
upon  giving  him  his  costs  merely,  without  making  some 
allowance  for  the  expense  incurred  in  the  management,  would 
be  treating  him  in  a  way  very  detrimental  to  the  general  interest 
of  all  those  who  have  collieries  to  dispose  of  through  the  inter- 
vention of  this  court 

K  the  case  turned  upon  Thorn's  being  a  bona  fide  bidder,  there 
must  have  been  further  inquiry :  but  I  have  said  quite  enough 
to  show,  that  regard  being  had  to  the  nature  of  the  property, 
these  biddings  ought  not  to  be  opened.  You  cannot  lay  down 
rules  which  would  be  generally  mischievous,  in  order  to  give  a 
benefit  to  particular  individuals.  It  is  probable  that  if  Thorn  is 
a  bona  fide  bidder,  he  may  not  be  intended  by  these  parties  to 
become  the  final  bidder.  At  all  events  it  may  turn  out  that 
somebody  else  will  bid  more — then  how  is  the  security  to  be 
managed?  The  deposit  of  the  whole  money  will  not  secure  ua 
from  the  possibility  of  a  loss,  becaiise  if  there  is  one  person  who 
bids  more,  Thorn  will  be  discharged,  and  his  deposit  can  never 
be  niade  a  security  for  such  subsequent  bidder.  In  that  case  of 
Wren  v.  Kirton  the  court  was  disposed  to  open  the  biddings,  if 
security  was  given  to  answer  the  difference  between  the  produce 
of  the  resale  and  the  16,0002. :  but  it  is  extremely  difficult  to 
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manage  the  security  unless  the  whole  money  is  paid  into  oourti 
to  remain  in  court  as  a  pledge  that  the  next  purchaser  shall  per^ 
form  his  contract. 

The  order  of  the  Vice-Chancellor,  directing  the  biddings  to  be 
opened,  was  discharged. 


[»78] 


*WiTHY  V.  Cottle. 


i: 


i" 


1823:  3l8t  January;  6th  and  tth  February. 

Upon  a  motion  for  a  reference  of  title,  where  the  performanoe  of  the  contract  is 

resisted  upon  other  grounds,  the  court  will  look  into  the  answer  to  see  whether 

th«se  other  grounds  are  substantial  or  fliyolous. 
Where  the  subject  of  the  contract  was  a  life  annuity,  and  the  defendant  insisted  that 

time  was  of  the  essence  of  the  contract,  a  motion  for  a  reference  to  the  Master 

upon  the  title  was  refiised. 
The  nature  of  the  property  sold  may  make  time  of  the  essence  of  a  contract 

This  was  a  suit  for  the  specific  performance  of  an  agreement 
to  purchase  a  life  annuity.  The  annuity  was  put  up  to  sale  by 
public  auction  on  the  16th  of  June,  1821:  it  was  not  then  sold, 
but  shortly  afterwards  the  defendant  agreed  to  become  the  pur- 
chaser, according  to  the  conditions  of  the  sale  by  auction.  Those 
conditions  provided,  that  the  purchaser  should  pay  down  a  de- 
posit of  20  per  cent.,  in  part  of  the  purchase  money,  and  should 
sign  an  agreement  to  pay  the  remainder  on  or  before  the  20th  of 
July,  1821,  and  should  thereupon  have  a  proper  assignment  of 
the  annuity.  The  defendant  stated  in  his  answer  objections  to 
the  title,  and  further  insisted  that  time  was  of  the  essence  of  the 
contract,  and  that  inasmuch  as  for  the  reasons  stated  in  the  an- 
swer, the  plaintiff  did  not  show  a  good  and  marketable  title  to 
the  annuity,  according  to  the  conditions  of  sale,  before  or  on  the 
20th  of  July,  1821,  or  before  the  filing  of  the  bill,  he  was  not 
bound  to  perform  the  agreement. 

Upon  the  coming  in  of  the  answer,  a  motion  was  made  before 
the  Vice-Chancellor  for  a  reference  to  the  Master  upon  the  title; 
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and  it  was  contended  upon  the  authority  of  Boehm  v.  Wood^ifi) 
that  although  the  defendant  resisted  the  performance  of  the  agree- 
ment upon  other  grounds  than  mere  defect  of  title,  the  court 
would  look  into  the  answer  to  see  whether  the  other  objections 
were  substantial  or  frivolous.  It  was  insisted,  however,  by  the 
defendant,  that  as  the  case  did  not  rest  upon  the  question  of  title 
merely,  the  court  was  precluded  from  directing  the  reference, 
Blyih  V.  Elmhirst.  The  cases  cited  not  appearing  to  be 
*rcconcilable,  his  Honor  directed  the  motion  to  be  made  [*79] 
before  the  Lord  Chancellor. 

Mr.  Sugden  and  Mr.  Seton  for  the  plaintiff,  insisted  that  by  the 
inspection  of  the  record,  it  woxdd  appear  that  time  could  not 
be  of  the  essence  of  the  contract ;  and  relied  upon  Boehm  y. 
Wood. 

Mr.  Hart  and  Mr.  J^uart  for  the  defendant,  distinguished  the 
present  case  from  that  of  Boehm  v.  Wood,  inasmuch  as  there  it 
was  clear  from  the  circumstances  that  time  was  not  of  the  essence 
of  the  contract :  but  that  upon  the  sale  of  a  life  annuity,  or  a 
reversionary  interest,  delay  for  one  or  two  years  was  of  the  utmost 
importance. 

The  Lord  Chancellor  : — ^The  rule  which  has  been  adopted 
of  Lite  years,  to  direct  a  reference  to  the  Master  in  the  first  in- 
stance upon  the  question  of  title,  does  not  prevail  where  the  per- 
formance is  resisted  on  other  grounds:  but  when  the  court  has 
got  the  length,  of  deciding  that,  it  will  take  great  care  to  look 
into  the  answer,  for  the  purpose  of  seeing  whether  those  other 
grounds  are  substantial  or  frivolous.  With  respect  to  time  being 
made  of  the  essence  of  a  contract,  there  has  been  a  great  diver- 
sity of  opinion :  but  it  has  never  been  denied,  that  the  properly 
sold  may  be  of  such  a  nature,  as  to  make  time  of  the  essence  of 
the  contract,  although  the  contract  does  not  contain  one  single 
word  about  it    In  that  case  of  Boehm  v.  Wood,  the  court  upon 

(a)  IJBct  Walk.  419;  1  Yes.  ib  Beam.  1. 
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looking  into  the  answer  saw  the  ciicimistaDoes  upon  which  it 
was  contended  that  time  had  been  made  of  the  eeBeaoce  of  the 
contract,  and  thought  that  that  effect  had  not  been  produced: 

but  it  seems  to  me  that  the  nature  of  the  property  maj 
[*80]    make  *a  very  material  difference ;  great  consideration 

may  be  due  to  drcumstances  in  one  case,  to  which  no 
attention  would  be  paid  in  another.  His  Lordship  concluded 
by  observing  that  he  would  look  into  the  answer. 

FAruary  5ih. — ^The  Lord  Chancellor: — ^The  objection 
which  has  been  made  to  this  motion  is,  that  this  is  not  a  case  in 
which  the  defendant  puts  the  matter  upon  the  question  of  title 
merely,  but  insists  that  time  was  of  the  essence  of  the  contract^ 
and  that  if  a  good  title  can  now  be  made,  he  is  not  bound  to  take 
it  The  question  is,  whether  that  suggestion  made  by  the  de- 
fendant, will  be  sufficient  to  take  the  case  out  of  the  common 
rule.  It  strikes  me  that  a  great  deal  depends  upon  the  nature 
of  the  property  sold.  If  it  be  property,  which  by  delay  ¥rill  not 
be  of  the  same  value  as  at  the  time  of  the  sale,  it  forms  a  mate- 
rial  consideration.  In  the  case  for  instance  of  a  contract  to  grant 
an  annuity  for  the  life  of  an  individual,  if  you  do  not  show  that 
you  can  grant  the  annuity,  vou  prevent  the  party  fix>m  selling  or 
dealing  with  it,  and  in  the  meantime  the  individual  for  whose 
life  the  annuity  is  to  be  granted  may  die.  It  seems  to  me  that 
the  short  way  of  disposing  of  this  case  will  ^  to  set  the  cause 
down  upon  bill  and  answer,  and  discuss  the  point,  whether  the 
nature  of  the  property  does  make  time  of  the  essence  of  the  con- 
tract 


On  a  subsequent  day,  the  counsel  for  the  plaintiff  having 
stated  that  the  cause  could  not  be  heard  upon  bill  and  answer, 
the  Lord  Chancellor  said  that  they  must  proceed  to  a  hearing 
in  the  regular  course. 
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1823:  'Zth  February. 

A  power  of  sale  and  exchange  Tested  in  the  trustees  of  a  settlement,  may  be  exer- 
cised by  the  trustees  upon  a  sale  to  or  an  exchange  with  the  tenant  for  life  of  the 
setded  estates. 

Where  upon  the  exercise  of  such  a  power  it  is  declared  that  the  estate  shall  be 
vested  in  the  purchaser,  the  purchase  being  made  in  the  name  of  a  trustee,  an 
i4)pointment  to  the  trustee,  m  trust  for  the  purchaser,  is  a  valid  execution  of  the 
pqwer. 

By  an  indenture,  dated  the  10th  of  June,  1770,  the  rectory 
and  tithes  of  Horsham,  together  with  other  hereditaments,  were 
limited  to  the  use  of  Sir  Thomas  Broughton  for  life,  with  re- 
mainder to  the  use  of  Lady  Broughton  for  life,  with  remainder 
to  the  use  of  all  and  every  or  such  one  or  more  of  the  younger 
children  of  Sir  Thomas  and  Lady  Broughton  as  they  should 
jointly  appoint,  and  in  de&ult  of  such  joint  appointment,  as  Sir 
Thomas  Broughton,  if  he  survived,  should  appoint,  and  in  ^e- 
&ult  of  appointment,  to  the  use  of  all  such  younger  children  as 
tenants  in  common  in  tail  general,  with  divers  remainders  over; 
and  a  power  was  given  to  Robert  Hill  and  Charles  Goring,  at 
any  time  during  the  lives  of  Sir  Thomas  and  Lady  Broughton, 
and  with  their  consent  and  direction,  to  be  testified  by  writing 
under  their  hands  and  seals  and  to  be  attested  by  two  or  more 
credible  witnesses,  to  sell  or  exchange  all  or  any  part  of  the  said 
rectory,  tithes  and  other  hereditaments,  and  the  whole  estate  in 
fee  and  inheritance  therein,  and  it  was  declared  that  when  any 
part  of  the  said  premises  should  be  sold,  the  same  should  thence- 
forth be  fireed  and  discharged  fix)m  the  uses  by  the  said  indenture 
declared  thereof;  and  that  then  and  &om  thenceforth  the  said 
indenture,  and  a  fine  therein  mentioned  to  be  intended  to  be 
levied  by  the  said  Sir  Thomas  and  Lady  Broughton,  and  all 
conveyances  and  assurances  theretofore  made  or  executed,  or  at 
any  time  thereafter  to  be  made  or  executed,  of  the  said  rectory, 
tithes  and  other  hereditaments,  should  be  and  inure,  as  to  so 
much  of  the  said  premises  as  should  be  bo  sold,  to  the  only  uae 
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and  behoof  of  the  purchaser  or  purchasers  thereof  and  of  his,  her 
and  their  heirs  respectively  forever. 

[*82]  *By  indentures  of  lease  and  release,  dated  the  23d  and 
24th  of  November,  1781,  the  release  being  made  between 
the  said  Robert  Hill  and  Charles  Goring  of  the  first  part,  Char- 
lotte Wicker  of  the  second  part,  Francis  Weller  Foley  of  the 
third  part,  the  said  Sir  Thomas  Broughton  and  Dame  Mary  his 
wife  of  the  fourth  part,  and  Henry  Hoyle  Oddie  of  the  fifth  part, 
reciting,  amongst  other  things,  that  the  said  Henry  Hoyle  Oddie, 
on  the  behalf  of  the  said  Sir  Thomas  Broughton,  had  agreed 
with  the  said  Robert  Hill  and  Charles  Goring  for  the  purchase 
of  part  of  the  tithes  belonging  to  the  said  rectory  of  Horsham: 
it  was  witnessed,  that  the  said  Robert  Hill  and  Charles  Goring, 
in  pursuance  and  exercise  of  the  power  in  that  behalf  reserved 
by  the  said  indenture  of  the  tenth  of  June,  1770,  with  the  con- 
sent and  direction  of  the  said  Sir  Thomas  Broughton  and  Dame 
Mary  his  wife,  testified  by  that  indenture  under  their  hands  and 
seals  and  attested  by  two  credible  witnessess,  did  grant,  bargain, 
sell,  alien,  release  and  confirm,  and  the  said  Sir  Thomas  Brough- 
ton and  Dame  Mary  his  wife  did,  in  pursuance  of  every  power 
and  authority  enabling  them  in  that  behalf  grant,  bargain,  sell, 
release,  ratify  and  confirm,  imto  the  said  Henry  Hoyle  Oddie 
and  lus  heirs,  the  said  tithes  so  agreed  to  be  purchased:  to  hold 
to  the  said  Henry  Hoyle  Oddie,  his  heirs  and  assigns,  to  the  use 
of  the  said  Sir  Thomas  Broughton  and  Henry  Hoyle  Oddie,  their 
heirs  and  assigns  forever :  but  nevertheless  as  to  the  estate  of 
the  said  Henry  Hoyle  Oddie,  his  heirs  and  assigns,  in  trust  for 
the  said  Sir  Thomas  Broughton,  his  heirs  and  assigns. 

By  other  indentures  of  lease  and  release,  dated  respectively 
the  26th  and  27th  of  November,  1781,  reciting,  amongst  other 
things,  that  the  said  Sir  Thomas  Broughton,  being  seised  in  fee 
simple  of  a  certain  manor  and  other  hereditaments,  had  proposed 
to  make  an  exchange  thereof  with  the  said  Robert  HUl  and 
Charles  Goring  for  the  said  rectory  of  Horsham,  and 
[^68]    such  of  the  tithes  belonging  ^thereto  as  were  not  con- 
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yeyed'by  the  said  last-mentioned  indenture.  The  said  Bob- 
ert  Hill  and  Charles  Ooring  did,  in  exercise  of  the  powers 
and  authorities  reserved  to  them  bj  the  said  indenture  of  the 
tenth  of  June,  1770,  with  the  consent  of  the  said  Sir  Thoniha 
and  Lady  Broughton,  testified  by  the  said  indenture  of  release 
under  their  hands  and  seals,  and  attested  by  two  credible  wit- 
nesses, grant,  bargain,  seU,  alien,  release  and  confirm  to  the  said 
Sir  Thomas  Broughton  and  his  heirs,  the  said  rectory  and  tithes : 
to  hold  to  the  said  Sir  Thomas  Broughton  his  heirs  and  assigns, 
in  exchange  for  the  said  manor  and  other  hereditaments  there- 
by granted  and  released,  by  the  said  Sir  Thomas  Broughton,  to 
the  said  Robert  Hill  and  Charles  Goring  and  their  heirs,  to  the 
uses  of  the  said  indenture  of  the  tenth  of  June,  1770. 

A  contract' having  been  entered  into  for  the  sale  of  part  of  the 
tithes,  by  persons  who  derived  the  property  from  Sir  Thomas 
Broughton,  the  purchaser  objected  to  the  titie,  on  the  ground 
that  the  sale  to  and  the  exchange  with  Sir  Thomas  Broughton, 
were  not  valid  executions  of  the  powers  of  sale  and  exchange 
vested  in  the  trustees  by  the  indenture  of  the  tenth  of  June, 
1770,  inasmuch  as  Sir  Thomas  Broughton  was  by  such  last 
mentioned  indenture,  required  to  be  a  consenting  party  to  any 
sale  or  exchange  to  be  made  by  the  trustees  under  the  power. 

The  bill  was  filed  for  a  specific  performance,  and  the  cause 
was  now  brought  on  for  the  purpose  of  obtaining  the  opinion  of 
the  court  upon  the  objection  taken  by  the  purchaser. 

Upon  the  hearing,  another  objection  was  made  to  the  titie, 
that  as  the  deed  creating  the  power,  declared  that  when  any  of 
the  premises  should  be  sold,  the  same  should  be  vested  in  the 
purchaser;  the  appointment  by  the  deeds  of  the  23d 
and  24th  of  November,  1781,  ought  to  have  *been  made  [*84] 
to  Sir  Thomas  Broughton,  and  the  power  was  not  well 
exercised  by  appointing  to  Oddie,  to  the  use  of  Sir  Thomas 
Broughton. 

Mr.  Hart  for  the  plaintiff. 
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Mr.  ShadweU  and  Mr.  Blackburn  for  the  defendants : — ^The  first 
question  to  be  deteiinined  is,  whether,  where  a  power  of  sale  is 
to  be  exercised  with  the  consent  of  a  tenant  for  life,  a  court  of 
equity  will  allow  the  tenant  for  life  to  become  the  purchaser. 
At  law  no  objection  can  be  made  to  an  exercise  of  the  power  in 
favor  of  the  tenant  for  life ;  but  in  equity,  quoad  his  consent,  he 
is  a  trustee :  the  court  will  not  allow  him  at  the  same  time  to  be 
trustee  and  cestui  que  trust.  There  has  been  no  judicial  decision 
upon  the  point :  but  in  1801,  upon  a  transaction  similar  to  the 
present,  in  which  Lord  Sefton  was  concerned,  it  was  proposed  to 
pass  an  Act  of  Parliament  to  meet  the  difficulty,  and  the  judges^ 
Sir  Archibald  Macdonald  and  Baron  Hotham,  to  whom  the  Act 
was  referred^   thought  that  there  was  no  occasion  for  it(a) 

(a)  Mr.  ShadweU  has  kindly  ftiniiBhed  the  editors  with  a  note  of  the  oertiAoate 
retamed  by  the  judges  to  the  House  of  Lords  in  this  case. 


After  setting  forth  certain  indentures  of  lease  and  release,  dated  the  11th  and 
12th  of  February,  1796,  by  yirtue  of  which  Lord  Sefton  was  tenant  for  life  of  the 
estates  therein  comprised,  and  which  contained  a  power  of  sale  and  exchange  to 
William  Lord  Craven  and  John  Charies  Crowle ;  and  also  certain  other  indentures 
of  lease  and  release  dated  the  11th  and  12th  of  July,  1800,  by  which  certain  parts 
of  the  estates  comprised  in  the  former  indentures  were  conyeyed  to  Lord  Sefton,  in 
exchange  for  other  estates  conveyed  by  him  to  the  uses  of  the  settlement ;  and  after 
stating  that  Lord  Sefton  having  since  the  said  exchange  contracted  for  sale  of 
various  parts  of  the  estates  received  by  him  in  exchange,  doubts  had  arisen  whether 
the  power  of  exchange  so  entrusted  by  the  said  marriage  settlement  was  exercisa- 
ble by  the  said  trustees,  William  Lord  Craven  and  John  Charles  Crowle,  on  an  ex- 
change with  Lord  Sefton,  in  respect  of  his  being  tenant  for  life  of  the  settled 
estates  so  made  exchangeable. 

Hie  certiificate  prooeedB  in  the  fbllow^  worda 

We  have  perused  and  signed  the  bill  annexed;  and  we  think  the  bill,  i^  for  the 
purpose,  therein  expressed  any  bill  should  be  deemed  necessary,  is  proper.  But  we 
submit  it  as  our  opinion  to  your  Lordships,  that  the  doubt  which  is  the  cause  of 
petitioning  for  the  bill  is  not  well  founded,  therefore  that  the  bill  ia  unnecessary. 

And  we  submit  it  to  your  Lordships  that  the  passing  of  such  a  bill  may  cause  a 
great  prejudice  to  numerous  titles  under  executions  of  powers  of  sale  and  exchange 
of  a  similar  kind. 


(Signed.) 
Apra  21(h,  180L 


Abch^  Uacdosauk 

B.HOTHJJL 
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Your  Lordship  has  often  expresaed  ^disapprobation  of    [*86] 
tenants  for  life  being  permitted  to  purchase  the  settled 
estates. 

There  is  another  objection  to  the  title.  The  deed  declares 
that  upon  payment  of  the  purchase  money  the  property  sold  shall 
be  vested  in  the  purchaser.  The  power  can  be  executed  at  law 
only  by  adhering  to  the  letter ;  the  trustees  in  this  case  had  not 
the  legal  estate,  they  were  merely  donees  of  the  power ;  the  con- 
sequence is,  that  the  execution  of  the  power  operates  as  an  ap- 
pointment to  Oddie  of  the  legal  estate ;  Oddie  is  an  agent  merely, 
and  the  power,  therefore,  is  not  well  executed  at  law. 

The  Lord  Chancellor  : — The  cases  in  which  I  have  ex- 
pressed my  disapprobation  of  tenants  for  life  having 
been  permitted  to  purchase  the  ^settled  estates,  have  [*86] 
been  cases  where  the  property  has  been  sold  under  the 
directions  of  this  court ;  when  a  sale  takes  place  in  the  Master's 
ofiBce,  the  tenant  for  life  is  the  only  person  who  knows  anything 
about  the  value  of  the  estate,  and  he  therefore  buys  at  a  great 
advantage :  but  there  is  a  diflference  between  that  case  and  the 
present ;  for  here  the  consent  of  the  tenant  for  life  is  not  all  that 
is  necessary,  there  must  be  a  diligent  attention  on  the  part  of 
the  trustees  to  see  that  they  get  a  reasonable  price.  There  may 
undoubtedly  be  cases  in  which  more  may  .be  obtained  from  the 
tenant  for  life  than  from  any  other  person,  and  if  practice  haa 
sanctioned  such  transactions  as  the  present,  I  am  sure  I  will  not 
disturb  them. 

With  respect  to  the  second  point,  there  is  nothing  in  the  nature 
of  such  a  power  as  this  to  prevent  one  man  fix}m  becoming  a 
purchaser  in  trust  for  another ;  and  considering  Mr.  Oddie  as  the 
purchaser,  it  does  not  appear  to  me  to  be  any  objection  to  the 

By  a  letter  annexed  to  the  foregoing  note,  it  10  stated  that  the  jadgee  to  whom 
this  bill  waa  refeired,  having  been  struck  with  the  importance  of  the  question  raised 
upon  the  power  of  exchange,  delayed  signing  their  report  till  thej  had  an  opportu- 
nity of  oonaulting  the  other  judges  upon  the  Bulject 
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execution  of  the  power,  that  the  parties  have  thought  proper  to 
put  upon  the  instrument  a  declaration  of  trust  for  the  person  for 
whose  benefit  he  is  a  purchaser.  It  appears  to  me  to  make  no 
difference,  whether  the  purchaser  chooses  to  execute  a  declara- 
tion of  trust  by  the  same  instrument,  or  by  another  instrument. 

From  the  way  in  which  the  two  judges  put  their  opinion  upon 
the  case  before  the  House  of  Lords,  I  think  they  must  have  pro- 
ceeded upon  the  practice  of  conveyancers ;  and  if  the  practice 
was  in  favor  of  such  transactions  before  the  judges  certified,  and 
continued  so  for  some  time  afterwards,  I  will  not  imsettle  it  upon 
any  subsequent  doubts  which  may  have  been  entertained.  I 
should  have  said  originally  that  it  would  not  do :  but  whatever 
other  people  may  say  upon  the  subject,  I  think  that  the  practice 
of  conveyancers  has  settled  a  great  deal  of  law,  and  if  we 
have  got  no  further  than  this,  that  the  antecedent  practice 

has  been  doubted,  I  should  be  disposed  to  abide  by 
[*87]     *that  antecedent  practice.     I  put  this  case,  therefore,  on 

the  practice  of  conveyancers,  and  after  the  abuse  which 
I  have  heard  at  the  bar  of  the  House  of  Lords  and  elsewhere 
upon  that  subject,  I  am  not  sorry  to  have  this  opportunity  of 
stating  my  opinion  that  great  weight  should  be  given  to  that 
practice. 


Balch  v.  Symes. 

1822 :  4th  November.     1823:  6th  and  7th  Febraary. 

A  solicitor  has  no  lien  upon  the  will  of  his  client,  and  cannot  refuse  to  produoe  a 
deed  executed  by  the  client  in  his  favor,  containing  a  reservation  of  a  life  inter- 
est, and  a  power  of  revocation. 

Where  a  deed  Is  sought  to  be  impeached,  the  plaintiff  is  entitled  to  have  it  produced, 
and  the  defendant  cannot  resist  the  production  upon  the  ground  of  lien. 

In  a  suit  instituted  against  a  solicitor,  who  had  also  acted  in  the  capacity  of  steward, 
for  an  account  and  for  delivery  of  title  deeds,  the  court  upon  motion  ordered  the 
deeds  to  be  delivered  up  to  the  plaintiff,  upon  payment  into  court  of  so  much  of 
the  balance  claimed  by  the  answer  as  was  not  covered  by  any  security. 

Where  a  client  executes  a  deed  in  favor  of  a  solicitor,  reserving  a  life  interest  and  a 
power  of  revocation,  it  is  the  duty  of  the  solicitor  to  leave  a  counterpart  of  (ho 
deed  in  the  hands  of  the  client 

Solicitor's  lien  is  superseded  by  taking  a  security. 
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In  the  month  of  January,  1814,  the  plaintiff  employed  the 
defendant  as  her  steward,  for  the  purpose  of  receiving  her  rents, 
and  superintending  and  managing  her  estates.  The  defendant 
continued  in  the  service  of  the  plaintiff  till  the  month  of  April, 
1822,  and  during  the  period  of  his  employment  as  steward,  he 
also  transacted  the  plaintiff's  pecuniary  business,  received  and 
paid  money  on  her  account,  and  acted  as  her  solicitor  and  confi- 
dential agent  in  all  her  affairs. 

The  bill  stated,  th^t  the  defendant  liad  got  into  his  possession 
all  the  title  deeds  relating  to  the  plaintiff's  estates,  that  he  had 
taken  advantage  of  the  confidence  reposed  in  him,  and  had  fraud- 
ulently and  improperly  induced  the  plaintiff  to  make  a  will,  con- 
taining a  disposition  in  his  favor,  and  to  execute  a  deed,  by 
which  part  of  her  estates  were  conveyed  to  him :  that  he  retained 
the  will  and  deed  in  his  possession,  and  had  procured  from  the 
plaintiff  certain  bonds  for  securing  sums  which  he 
alleged  to  be  due  *to  him,  and  after  charging  that  at  the  [*88] 
time  when  the  said  bonds  were  executed,  the  accounts  of 
the  receipts  and  payments  of  the  defendant  on  account  of  the 
plaintiff  had  not  been  audited,  and  that  the  sums  mentioned  in 
the  bonds  were  not  due  from  the  plaintiff  the  bill  prayed 
tiiiat  the  defendant  might  be  decreed  to  deliver  up  to  the  plaintiff 
the  tittle  deeds  relating  to  her  estates ;  that  an  account  might  be 
taken  of  the  rents  and  other  siuns  of  money  received  by  the 
defendant  on  account  of  the  plaintiff;  and  that  the  said  will  and 
deed  might  be  declared  to  have  been  improperly  and  fraudulently 
obtained,  and  might  be  delivered  up  to  be  cancelled. 

The  defendant,  by  his  answer,  stated  that  upon  the  balance  of 
his  receipts  and  payments  he  had  generally  been  in  advance  to 
the  plaintiff,  during  the  period  of  his  employment  by  her,  and 
that  he  had  on  several  occasions  delivered  to  the  plaintiff  state- 
ments of  his  receipts  and  payments  on  her  account,  upon  tlie 
settlement  of  which,  the  plaintiff  had  acknowledged  the  balance 
to  be  in  his  favor,  and  had  executed  bonds  to  secure  the  amount 
which  was  found  to  be  due  from  her.    The  answer  then  set  forth 
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the  bonds  executed  by  the  plaintiff  to  the  defendant  upon  the 
settlement  of.  accounts.  One  of  such  bonds,  dated  the  11th  of 
January,  1815,  secured  to  the .  defendant,  in  addition  to  the 
money  alleged  to  be  due  to  him  at  the  time  of  its  execution  on 
the  balance  of  his  accounts  with  the  plaintiff,  a  further  sum,  also 
alleged  to  be  due  to  him  from  the  plaintiff's  late  brother,  and 
with  whicfi  it  was  stated  by  the  answer  that  the  plaintiff  had 
consented  to  be  charged.  Another  of  such  bonds,  dated  the  21st 
May,  1817,  secured  to  the  defendant  the  money  alleged  to  have 
become  due  to  him  since  the  settlement  of  his  last  account  with 
the  plaintiff,  and  also  his  costs  as  the  plaintiff's  solicitor  up  to 
that  time ;  and  the  other  of  such  bonds,  dated  the  Ist  of  January, 
1818,  secured  to  the  defendant  the  money  alleged  to  have  become 

due  to  him  since  the  settlement  of  his  account  with 
[*89]     *the  plaintiff  on  the  21st  of  May,  1817,  and  also  a  sum 

of  2,000t  by  way  of  gift  or  reward  for  his  services  to  the 
plaintiff  and  her  family.  The  answer  also  stated  that  the  sum 
of  3o6L  14s.  Irf.,  or  thereabout,  had  become  due  to  the  defendant 
from  the  plaintiff  on  the  balance  of  the  accoimt  since  the  last 
settlement ;  and  it  further  appeared  by  the  answer  that  the  plain- 
tiff had  on  the  21st  of  May,  1817,  executed  a  deed,  by  which 
she  released  the  defendant  from  all  demands  up  to  that  time, 
and  that  she  had  secured  to  the  defendant  by  a  bond  and  promis- 
sory note  the  payment  of  a  sum,  which  it  was  alleged  that  he  had 
advanced  to  another  person  upon  her  credit  The  answer,  after 
aft;er  further  stating  that  the  plaintiff  was  a  single  woman,  ad- 
vanced in  years,  without  any  near  relations,  and  that  in  the  month 
of  June,  1819,  being  desirous  to  make  a  settlement  of  her  prop- 
erty, and  being  undetermined  in  what  manner  to  dispose  of  it, 
she  consulted  the  defendant  on  the  subject,  and  that  the  defend- 
ant then  named  to  her  several  persons  to  whom  she  was  most 
nearly  related,  but  that  she  did  not  approve  of  the  persons  so 
named  to  her,  and  suggested  that  she  might  as  well  give  her 
property  to  the  defendant,  as  to  any  other  person,  went  on  to 
state,  that  on  the  13th  of  August,  1819,  the  plaintiff  duly  execu- 
ted certain  indentures  of  lease  and  release,  by  one  of  which  inden- 
tures of  release  she  conveyed  to  the  defendant  an  estate,  called 


CASES  IN  CHANCERY.  89 


1823.— Baloh  ▼.  Sjmea 


the  Farm  Estate,  and  certaiii  other  property,  in  trust  for  herself 
for  life,  and  after  her  death,  in  trust  for  the  defendant,  ^vith  a 
proviso  enabling  her  to  revoke  the  indenture  by  deed  or  will ; 
and  by  the  other  of  which  indentures  of  release,  she  conveyed 
her  other  property  to  the  uses  therein  mentioned :  after  referring 
to  these  indentures  in  the  usual  manner,  the  answer  farther 
stated,  that  in  consequence  of  the  plaintiff  not  having  then  deter- 
mined to  whom  she  should  give  the  property  comprised  in  the 
second  mentioned  indenture  of  release,  the  names  were  not 
inserted  in  that  indenture  at  the  time  of  its  execution,  and  that 
afterwards,  on  the  6th  of  December,  1819,  the  plaintiff 
having  fixed  upon  the  person  *to  whom  she  would  give  [*90] 
the  said  last-mentioned  property,  directed  the  defendant 
to  get  new  deeds  drawn  for  the  purpose  of  conveying  the  same 
to  her  own  use  for  life,  and  subject  thereto,  and  to  the  payment 
of  her  funeral  and  testamentary  expenses,  debts  and  legacies,  to 
the  use  of  the  person  so  fixed  upon  by  her,  and  at  the  same  time 
instructed  the  defendant  to  have  her  will  prepared,  under  which 
it  appeared  that  the  defendant  was  residuary  legatee ;  and  after 
fitating,  that  the  said  last-mentioned  deeds  and  the  said  will  were 
accordingly  prepared,  and  were  executed  by  the  plaintiff  on  the 
14th  of  January,  1820,  and  that  the  same  were  retained  by  her 
in  her  own  custody  until  the  5th  of  December,  1821,  when  she 
delivered  them  to  the  defendant,  for  the  purpose  of  being  shown 
to  a  person  who  was  expected  to  lend  her  money  on  being  satis- 
fied that  she  had  made  a  provision  for  the  payment  of  her  debts : 
and  further  stating,  that  all  the  said  deeds  and  the  said  will  were 
conformable  to  the  instructions  of  the  plaintiff,  and  to  her  wishes 
with  regard  to  the  disposition  of  her  property  after  her  death, 
and  that  they  were  read  over  and  explained  to  the  plaintiff  pre- 
vious to  the  execution  thereof;  the  defendant  stated  that  he  had 
for  forty  years  been  employed  by  the  plaintiff  and  by  other 
members  of  her  family,  and  that  he  had  on  several  occasions 
rendered  to  them  many  important  services ;  and  after  admitting 
that  he  was  in  the  possession  of  the  will  of  the  plaintiff,  of  the 
said  several  deeds,  and  of  a  great  number  of  other  deeds  and 
writings  belonging  to  the  plaintiff,  and  that  he  had  got  the  same 
Vol.  I.  6 
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into  his  possession  in  the  course  of  exercising  the  office  of  stew- 
ard for  the  plaintiiF,  and  otherwise  acting  as  her  agent,  the  defend* 
ant  submitted,  that  he  was  entitled  to  a  lien  on  the  same,  for 
securing  the  payment  of  what  was  due  to  him  from  the  plaintifE^ 
and  that  he  ought  not  to  be  called  upon  to  part  with  the  posses- 
sion thereof  till  such  payment  was  made. 

A  motion  was  made  by  the  plaintiff,  that  the  defend- 
[*91]  ant  *might  forthwith  produce  and  leave  in  the  hands  of 
his  clerk  in  court  for  the  purpose  of  inspection,  the 
several  deeds  stated  to  have  been  executed  on  the  18th  of  Au- 
gust, 1819,  and  the  14th  of  January,  1820,  together  with  the 
will  of  the  plaintiff,  and  the  other  deeds  belonging  to  her,  which 
were  admitted  by  the  defendant  to  be  in  his  possession. 

Mr.  Hart^  Mr.  Sliadwell  and  Mr.  Swanston^  in  support  of  the 
motion,  contended  that  the  lien  of  the  defendant  could  not  be 
affected  by  the  production  required,  and  that  the  acceptance  of 
securities  superseded  the  lien,  Co  well  v.  Simpson.(a)  That  the 
deeds  were  by  reference  incorporated  into  the  answer,  and  that 
where  it  is  the  object  of  a  suit  to  impeach  a  deed,  the  defendant 
cannot  refuse  to  produce  it,  Beckford  v.  Wildman,{p) 

Mr.  Heald  and  Mr.  BickerstetJi  for  the  defendant,  consented  to 
the  production  of  the  will,-  and  of  the  deeds  stated  in  the  answer 
to  have  been  executed  by  the  plaintiff  in  August,  1819,  and 
January  1820:  but  resisted  the  production  of  the  other  deeds, 
on  the  ground  that  the  balance  which  had  become  due  to  the 
defendant  since  the  last  settlement  of  accounts,  was  not  covered 
by  any  security,  and  that  he  had  therefore  a  lien  in  respect  of  it. 

The  Loud  Chancellor  : — It  is  no  uncommon  thing  to  re- 
flect upon  persons  who  have  framed  deeds  and  wills  in  their 
own  favor,  but  although  it  seems  to  me  that  the  framing  of 
such  instruments  is  a  transaction   in  which  gentlemen  ought 


(a)  16  Yes.  276. 


(b)  Ibid,  438. 
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not  to  employ  themselves,  I  by  no  means  concur  in  the  [*92] 
opinion  of  Mr.  Justice  BtiUer^  who  in  a  case  fix)m  Win- 
chester considered  that  circumstance  as  almost  decisive  evidence 
of  fraud,(a)  The  nature  of  the  transaction  depends  upon  the 
circumstances  of  the  case,  and  clearly  admits  of  explanation. 
Where  a  person  executes  a  deed  in  fiivor  of  her  solicitor,  and 
reserves  to  herself  a  life  interest  and  a  power  of  revocation,  it  is 
quite  impossible  for  the  solicitor  to  refuse  to  produce  the  deed ; 
it  is  his  duty  to  leave  a  counterpart  of  it  in  the  hands  of  his 
client.  In  such  a  case  no  consent  can  be  required,  and  I  will 
not  establish  such  a  doctrine  as  that  consent  is  necessary ;  so 
with  respect  to  a  will,  an  instrument  which  may  be  altered  even 
in  articuh  mortis^  and  on  which  a  solicitor  can  have  no  lien.(6) 

Notwithstanding  the  Court  of  Kling's  Bench  has  expressed  a 
doubt,  whether  my  decision  was  right  in  the  case  of  OoiveU  v. 
Simpson^  I  still  entertain  the  opinion,  that  an  attorney  who  takes 
a  security  abandons  his  lien.  That  doctrine,  however,  will  not 
apply  to  simis  which  are  not  covered  by  the  security,  and  as  to 
those  sums,  therefore,  the  lien  must  be  considered  to  remain. 
There  is  a  peculiar  circumstance  in  this  case  which  was  adverted 
to  in  argument,  that  some  of  the  deeds  were  delivered  to  the  de- 
fendant for  the  purpose  of  showing  to  some  person  that  the 
plaintift'  had  made  a  provision  for  her  debts;  now  although 
where  deeds  are  delivered  for  the  purpose  of  conducting  a  suit, 
the  general  lien  must  prevail,  yet  where  they  are  delivered  for  a 
specific  purpose,  beyond  that  purpose  there  can  be  no  lien. 
"Where  a  deed  is  sought  to  be  impeached,  the  plaintiff  is  entitled 
to  have  it  produced,  and  no  lien  can  protect  the  defendant  from 
producing  it,  for  it  is  the  object  of  the  suit  that  the  deed  may  be 
declared  a. nullity.  A  considerable  question  however  may  arise- 
at  what  period  of  the  cause  the  production  can  be  compelled, 

*The  order  was  made  for  the  delivery  to  the  plaintiff    [*98] 
personally,  or  to  her  clerk  in  court,  at  the  option  of  the 

(a)  Paine  v.  HaU,  18  Ves.  475.  (b)  Cfeorges  ▼.  Gwrffsa,  18  Ve&  294. 
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defendant,  of  the  plaintiflF's  will,  and  of  the  deeds  executed  in 
August,  1819,  and  January,  1820,  with  liberty  to  the  plaintiff 
to  mention  the  moticm  again  as  to  the  other  deeds  on  the  ques- 
tion of  lien. 


Febnuiry  Ith, — A  motion  was  now  made  by  the  plaintiff,  that 
she  might  be  at  liberty  to  pay  into  court  the  sum  of  356?.  145. 
Irf.,  the  balance  alleged  by  the  defendant  in  his  answer  to  be  due 
jfrom  her,  over  and  beyond  the  sums  secured  by  the  bonds  in 
the  answer  mentioned,  and  that  upon  such  payment  being  made, 
the  defendant  might  be  ordered  within  ten  days  to  deliver  upon 
oath  to  the  plaintiffj  or  such  person  as  she  should  appoint,  all  the 
title  deeds,  court  rolls,  monuments,  maps,  plans,  letters,  accounts, 
papers  and  writings,  delivered  to  the  defendant  by  the  plaintiff, 
or  belonging  to  the  plaintiff,  in  the  custody  or  power  of  the 
defendant. 


After  the  notice  of  motion  was  given,  the  defendant  delivered 
a  further  bill  of  costs  as  the  solicitor  of  the  plaintiff,  amounting 
to  the  sum  of  1,250Z. 

Mr.  Hart^  Mr.  Shadwell  and  Mr.  SwansUm  for  the  motion : 
The  doctrine  laid  down  in  Cowell  v.  Simpson  was  doubted  by 
the  Court  of  King's  Bench  in  Stevenson  v.  BlaJcehck  :{a)  but  in  a 
subsequent  case  of  Chase  v.  West7nore{b)  your  Lordship's  decision 
was  acquiesced  in.  Since  the  notice  of  motion  was  given,  the 
defeixdant  has  advanced  a  further  claim :  but  he  is  bound  by  his 
answer,  and  cannot  now  be  permitted  to  avail  himself  of 
[*&4]  that  *claim.  Admitting  however  that  he  can  bring  for- 
ward the  claim,  he  has  no  lien  upon  the  deeds :  he  obtained 
possession  of  them  in  the  character  of  steward,  and  he  can  have 
no  lien  upon  them  for  what  is  due  to  him  in  any  other  character, 
Chambemoum  v.  ScoU.{c) 


(a)  1  Maul,  and  Selw.  535. 
Q>)  5  Maul  and  Selw,  180. 
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Mr.  HeaM  and  Mr.  Bickersieth  against  the  motion. 
The  Lord  Chancellor  made  the  order. 


Veblander  v.  Conn. 


1823 :  184k  Febraary. 

Where  the  plaintiff  is  miaiuuned  in  an  order  to  dismiaB  a  bOl  for  want  of  preaecii- 

lion,  in  oonaeqaence  of  an  eiror  in  the  six  clerks'  certificatei  a  replioation  filed  after 

service  of  the  order  will  not  be  irregular.    Semble, 

Ik  this  case  the  defendant  having  put  in  his  answer,  and  no 
fiirther  proceedings  having  been  taken  by  the  plaintiff,  an  order 
was  obtained  to  dismiss  the  bill  for  want  of  prosecution.  In  the 
six  clerks'  certificate  produced  to  the  registrar,  the  plaintiff 
whose  real  name  was  Jacob  Alexander  Verlander,  wasjnisnamed 
Daniel  Verlander,  and  in  consequence  of  that  mistake,  the  order 
to  dismiss  the  bill  was  drawn  up  and  served  in  the  name  of 
Daniel  Verlander ;  after  service  of  the  order  the  plaintiff  filed  a 
replication.  A  motion  that  the  replication  might  be  taken  off 
the  file  for  irregularity,  having  been  made  before  the  Vice-Chan- 
cellor  and  refused,(a)  the  same  motion  was  now  made  before  the 
Lord  Chancellor. 

Mr.  Home  and  Mr.  Bltgh,  in  support  of  the  motion, 
contended,  that  as  the  order  operated  from  the  time  *it    [*95] 
was  pronounced,  no  subsequent  clerical  error  in  drawing 
iJt  up  could  destroy  its  effect,  Larimer  v.  lAyrimer,{b) 

Mr.  Wakefield  against  the  motion,  insisted  that  slight  errors  of 
this  kind  were  sufficient  to  vitiate  proceedings,  and  referred  to 
the  cases  of  Bingham  v.  Dickie^{c)  Ex  parte  War<i,{d)  Ex  parte 
Schofield.(e) 

la)  1  Sim.  and  Stev.  94  ^1  Rose,  31i. 

(p)  1  Jac.  and  Walk.  28%.  (0)  2  Uobo,  24S, 

(e)  6  Tannl  814 
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The  Lord  Chancellor  : — The  misnomers  in  the  cases  re- 
ferred to  were  of  very  serious  consequence.  In  the  first,  which 
was  an  error  in  the  description  of  plaintiffs  in  a  bail-piece,  the 
bail  bond  was  put  in  force  against  the  bail ;  and  with  respect  to 
the  other  two  cases,  which  are  cases  in  bankruptcy,  it  must  be 
remembered  that  the  bankrupt,  not  having  surrendered  himself 
>vould  have  been  guilty  of  felony  without  benefit  of  clergy.(a) 
In  this  case  there  is  no  room  for  any  argument,  as  there  might 
be  in  the  case  of  bankruptcy,  from  what  would  have  been  the 
effect  if  subsequent  proceedings  had  been  had.  If  a  bankrupt, 
notwithstanding  the  misnomer,  has  submitted  to  the  commission, 
he  could  not  in  any  subsequent  proceeding  be  allowed  to  dispute 
it :  but  here  the  very  act  of  filing  the  replication  is  an  act  of 
non-submission ;  the  cases  cited,  therefore,  are  not  similar  to  the 
present,  and  we  must  see  how  this  motion  stands  upon  principle. 
According  to  the  old  practice,  upon  a  motion  to  dismiss  the  bill 
for  want  of  prosecution,  it  was  necessary  to  bring  into  court 
the  certificate  of  the  six  clerk  ;  and  I  take  it  to  be  quite  clear, 
that  if  the  six  clerks'  certificate  was  produced  in  a  cause 
[*96]  in  which  Daniel  Verlander  was  ^plaintiff,  upon  a  motion 
to  dismiss  a  bill  where  the  plain tifl'^s  name  was  Jacob 
Alexander  Verlander,  the  court  would  not  have  granted  the 
order :  if  then  the  court,  according  to  the  modern  practice,  so  far 
indulges  the  party,  as  to  give  him  credit  that  he  is  entitled  to 
have  the  certificate,  and  makes  the  order  operative  from  the 
•  time  of  pronouncing  it,  leaving  the  party  to  produce  the  certifi- 
cate to  the  registrar,  the  question  is,  whether  the  party  does  not 
stand  in  the  same  situation,  if  he  takes  the  certificate  full  of  mis- 
takes, as  he  would  have  done,  if  according  to  the  old  practice  he 
had  had  the  certificate  in  court  to  produce  at  the  time  when  the 
motion  was  made.  I  cannot  help  saying  that  there  is  more  rea- 
son in  the  refusal  of  the  Vice-Chancellor  than  I  was  at  first  dis- 
posed to  think. 

Upon  this  intimation  of  the  Lord  Chancellor's  opinion,  the 
(a)  Stat  5  Geo.  IL  c.  30,  a.  1  and  2. 
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counsel  for  the  plaintiff  did  not  press  the  motion  further,  and  it 
was  agreed  that  the  replication  should  stand,  each  party  paying 
his  own  costs. 


Pannell  v.  Tayler. 

1823:  28th  January;  5th,  11th and  20th  Febraary. 

A  Tvrit  of  ne  exeai  regno  against  tkferM  covert  administratrix  cannot  be  sustained. 

Where  a  vrrii  otne  exeai  regno  issues  for  a  larger  sum  than  is  due,  the  court  will 

make  an  order  that  so  much  only  shall  be  raised  as  is  due,  without  quashing  the 

writ 
Where  the  writ  issues  against  an  executor  at  the  instance  of  a  legatee,  it  must  be 

marked  for  the  whole  amount  of  what  is  due,  not  only  to  the  plaintifij  but  to  other 


Feme  covert  hokling  herself  out  in  the  character  of  a  feme  sole  may  be  arrested,  and 

courts  of  law  will  not  discharge  her  upon  motion. 
In  c:\ses  of  ne  exeai  regno  a  court  of  equity  proceeds  by  analogy  to  the  proceedings 

at  law  in  cases  of  legal  bail 

The  bill  in  this  cause  was  filed  by  three  of  the  children  of 
John  Herlock,  who  died  intestate,  against  his  other  surviving 
children,  and  his  widow  and  her  second  husband.  The  bill 
stated,  that  the  intestate  died  on  the  1st  of  December  1808,  leav- 
ing his  widow  and  nine  children ;  that  the  widow  obtained  let- 
ters of  administration  of  the  personal  estate  and  effects  of  the 
intestate,  and  afterwards  intermarried  with  the  defendant  Thomas 
Taylef ;  and  that  previously  to,  or  shortly  after  her  marriage, 
she  ascertained  the  clear  residue  of  the  intestate's  per- 
sonal *e8tate,  and  having  retained  one-third  part  thereof  [*97] 
for  her  own  use,  apportioned  the  remaining  two-thirds 
parts  into  nine  equal  shares,  each  of  which  amounted  to  the  sum 
ofSOOZ.  &».  lOd. 

The  bill  then  stated,  that  several  of  the  children  of  the  intes- 
tate had  been  paid  their  respective  shares,  but  that  the  other 
shares,  including  what  was  due  to  the  plaintiffs,  and  amounting 
in  the  whole  to  the  sum  of  l,500i.  19«.  2d.  still  remained  in  the 
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hands  of  the  said  Thomas  Tayler  and  Jane  his  wife ;  and  after 
further  stating,  that  by  the  death  of  one  of  the  children  whose 
share  was  unpaid,  the  said  Jane  Tayler  had  become  entitled  to 
her  distributive  share  of  that  part  of  the  1,500/.  19^.  2d.  which 
belonged  to  the  child  so  dying,  and  that  the  said  Thomas  Tayler 
was  gone  to  reside  abroad,  and  the  said  Jane  Tayler  was  about 
to  leave  the  country  ;  the  bill  prayed,  that  the  sums  ascertained 
to  be  due  to  the  plaintiffs  might  be  paid  to  them,  or  that  the 
usual  accounts  might  be  taken  of  the  personal  estate  and  effects 
of  the  intestate,  and  that  the  writ  of  ne  exeat  regno  might  issue  to 
restrain  the  said  Jane  Tayler  fix)m  departing  from  or  leaving 
England.  The  facts  stated  in  the  bill  were  verified  by  affidavits 
filed  with  it. 


Mr.  Barber  moved  for  the  writ  in  the  Lord  Chancellor's  pri- 
vate room ;  and  after  several  applications,  his  Lordship,  having 
been  referred  to  the  cases  of  Moore  v.  Meynell{a)  and  Jer- 
[*98]     negan  v.  Glasse^{h)  considered  himself  bound  by  *autho- 
rity,  and  directed  the  writ  to  issue,  and  to  be  marked  in 
the  sum  of  1,500Z.  195.  2d, 

(a)  1  Dick.  30. 

(6)  1  Dick.  107 ;  3  Atk.  409.  Ambl  62.    See  the  extract  from  the  register  which 

js  subjoined. 

• 

Francis  Jerneoan  andoOiers,  Plaintiffs.    Edward  Ashe  Periuks,  Richard  Actov, 
Alexander  Glasse,  and  Frances  liis  wife,  Defendants. 
{2^ihJanuat'y,lUQ.) 

Upon  opening  of  the  matter  this  present  day  unto  the  Right  Honorable  the  Lord 
High  Chancellor  of  Great  Britain,  by  Mr.  Newman,  being  of  counsel  with  the  plain- 
tifia,  it  was  alleged  that  the  defendant  Frances  Glasse,  now  the  wife  of  the  defen- 
dant Alexander  Glasse,  and  late  the  widow  and  executrix  of  Henry  Jemegan  the 
plaintiff's  father  deceased,  hath  possessed  herself  of  all  the  goods  and  effects  of  the  said 
Henry  Jemegan,  and  hath  withdrawn  herself  from  her  late  habitation,  without  giving 
any  account  of  her  said  late  husband's  effects,  or  paying  the  plaintiffs  what  is  due  to 
them  for  their  portions  and  maintenances.  That  the  said  Alexander  Glasse  is  now 
actually  gone  beyond  the  seas  with  some  part  of  the  effects  late  of  the  said  Heniy 
Jemegan  deceased,  and  the  said  defendant  Frances  his  wife,  hath  threatened  and 
given  out,  that  she  will  speedily  leave  the  kingdom  and  go  beyond  the  seas  to  her 
said  husband,  whereby  the  plaintifiii  will  either  lose  their  several  debts,  or  the  same 
will  be  very  much  endangered,  and  it  will  be  difficult  for  them  to  reoover  their 
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A  motion  was  now  made  on  behalf  of  Mrs.  Tayler,  who  had 
not  entered  an  appearance,  to  discharge  the  writ 

Jan,  28t/i. — *Mr.  Agar  and  Mr.  Duckworth  in  support  of  [*99] 
the  motion : — ^The  circumstances  of  the  cases  upon  the  au- 
thority of  which  this  writ  has  been  issued  are  peculiar.  In  Jeme- 
gan  v.  Olusse^  Lord  Hardwicke  acted  upon  the  precedent  of  Moore 
V.  Meynell:  but  that  latter  case  proceeded  upon  the  principle,  that 
the  feme  covert  administratrix  had  acted  as  a  feme  sole  by  ap- 
pearing to  the  suit,  her  husband  being  out  of  the  jurisdiction. 
It  is  an  established  principle  that  the  writ  of  ne  exeat  regno  can- 
not be  granted  in  cases,  where,  if  the  demand  was  a  legal  de- 
mand, the  party  could  not  be  held  to  bail  at  law.  K  an  action 
could  have  been  maintained  in  this  case,  it  is  clear  that  the  feme 
covert  could  not  have  been  held  to  bail.  Another  objection  is, 
that  this  writ  is  marked  for  the  whole  amount  of  the  personal 
estate  in  the  hands  of  the  defendant,  to  part  of  which  she  is  her- 
self entitled.  K  the  plaintiffs  could  have  proceeded  at  law,  they 
could  have  sued  only  for  their  respective  shares,  they  cannot 
hold  the  defendant  to  equitable  bail  beyond  that  amount.  After 
the  writ  has  passed  the  Great  Seal,  the  court  cannot  vary  it ;  the 
indorsement  therefore  being  wrong,  the  writ  must  be  quashed. 

demands ;  that  there  is  now  justly  due  to  the  plaintiff  Nicholas  Jemegan,  from  the 
estate  of  his  said  father  deceased,  the  sum  of  6342.  139.,  and  to  the  other  plaintiflb 
the  sum  of  1,2002.  and  upwards,  as  the  said  plaintiff  Nicholas  computes  the  same. 
That  the  said  defendant  Frances  Glasse,  did  some  time  in  September  last  declare,  in 
the  said  plaintiff  Nicholas  Jemegan's  presence,  that  the  said  plaintiff  Nicholaa,  and 
the  rest  of  the  creditors  of  the  said  Henry  Jemegan  deceased,  might  make  them- 
selves yery  easy,  for  that  the  said  Henry  Jemegan  had  left  effects  sufficient  to  pay 
all  his  debts;  as  by  the  affidavit  of  the  said  plaintiff  Nicholaa  Jemegan  now  pro- 
duced and  read  appears;  to  be  relieved  wherein  the  plaintifb  have  exhibited  their 
bill  in  this  court  against  the  defendants,  aa  by  the  six  clerk's  certificate,  dated  the 
1 7th  inst,  appears.  It  was  therefore  prayed,  that  a  writ  of  nt  execU  regno  may  be 
awarded  against  the  said  defendant  Frances  Qlasse,  until  she  shall  have  fully  an- 
swered the  plaintiflTs  bill,  and  this  court  make  other  order  to  the  contrary,  which  ia 
ordered  accordingly ;  and  the  said  writ  is  to  be  marked  in  the  sum  of  one  thousand 
eight  hundred  pounds  in  words  at  length  and  not  in  figures.  [Reg.  lib.  A.  1746, 
hi  155.] 
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Mr.  Hart  and  Mr.  Barber  for  the  plaintiflfe:  Upon  the  first 
point,  that  the  writ  may  issue  against  a  feme  covert  executrix, 
the  authorities  are  imiformly  in  our  favor ;  and  in  Jemegan  v. 
Glasse  the  defendant  had  not  appeared.  There  are  many  cases 
in  which  a  feme  covert  may  be  taken  up  upon  the  process  of  the 
court ;  Dubois  v.  Hoh.{a)  The  court  cannot  preserve  the  prop- 
erty of  the  plaintiffs  without  securing  the  whole  amount  of  the 
personal  estate ;  for  if  the  shares  of  the  plaintiflfe  only  are 
[*100]  brought  into  court,  the  other  parties  interested  *in  the 
estate  will  be  entitled  to  a  proportion  of  the  fund. 

The  Lord  Chancellor  : — ^Where  the  writ  issues  for  a  larger 
sum  than  is  really  due,  there  is  no  doubt  that  the  court  will 
make  an  order,  that  so  much  only  shall  be  raised  as  is  really  due, 
without  quashing  the  writ,  and  that  too  where  the  motion  is  in 
terms  to  quash  it :  but  here  if  the  writ  can  be  supported  at  all, 
it  must  be  indorsed  for  the  whole  amount  of  what  is  due,  not 
only  to  the  plaintiflfe,  but  to  other  persons ;  for  if  one  of  several 
legatees,  being  entitled  to  lOOt,  gets  that  lOOZ.  into  court,  he 
cannot  get  it  out  again  whilst  the  other  legatees  remain  unsatis- 
fied, because  he  sues  on  behalf  of  himself  and  all  the  other  lega- 
tees, and  is  only  entitled  to  a  proportion  of  the  sum  deposited. 
There  was  this  difference  between  law  and  equity,  so  long  as  the 
practice  of  bringing  actions  at  law  for  legacies  existed,  that  a 
legatee  if  he  recovered  at  all  at  law,  recovered  the  whole  amount 
of  his  legacy :  but  in  equity  he  is  entitled  to  a  proportion  only 
till  all  the  legacies  are  •satisfied. 

The  law  as  it  now  stands  with  regard  to  coverture,  differs  ma- 
terially jfrom  the  old  law.  The  modem  practice  is,  that  if  a  feme 
covert  holds  herself  out  to  the  world  in  the  character  of  a  feme 
sole,  she  may  be  arreted ;  and  the  courts  of  law  will  not  dis- 
charge her  upon  motion,  but  will  put  her  to  her  plea  of  cover- 
ture, and  to  proof  of  that  plea.  But  the  old  law  seems  to  have 
considered  it  impossible  that  she  should  separate  herself  from 


(a)  2  Vem.  613,  and  see  the  cases  cited  in  the  note. 
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her  husband,  unless  he  abjured  the  neakn  or  was  transported. 
Mr.  Justice  Buller  indeed  held,  that  thcare-*  might  be  cases  in 
which  a  married  woman  might  be  treated  as  a  ferae  sole  to  all 
intents  and  purposes,  and  that  was  held  to  be  law  for  twenty 
years :  but  when  it  came  into  the  Exchequer  Chamber,  it  was 
overruled.  I  contributed  to  make  Mr.  Justice  Butbr , 
alter  *his  mind  on  this  point,  by  asking  him  what  he  •[^H.-Ol] 
meant  by  the  expression  "  to  all  intents  and  purposes."  -  •• 
Could  a  married  woman  be  a  witness  against  her  husband?  la 
cases  of  felony  jointly  committed  by  her  and  her  husband,  could 
she  be  treated  as  a  feme  sole  ?  Then  as  to  a  deed  of  separation 
having  the  effect  of  making  her  liable  as  a  feme  sole — where 
Was  it  laid  down  that  a  feme  covert  could  execute  a  deed? 

I  cannot  think  that  Lord  Cowper,  Lord  Macclesfield,  a  great 
common  lawyer,  and  Lord  Ilardwicke,  a  still  greater  common 
lawyer,  would  have  granted  this  writ  against  a  feme  covert  exe- 
cutrix, without  being  satisfied  with  the  principle  upon  which  it 
was  granted.  What  that  principle  was,  I  cannot  find  out :  but 
they  might  see  analogies  which  I  am  unable  to  discover.  It  is 
clear  that  in  one  of  the  cases  the  party  had  not  appeared. 

Febrvary  5th. — ^The  Lord  Chancellor: — ^In  that  case  of 
ifoore  V.  JfeyneU  it  seems  as  if  the  husband  appeared  at  the  hear- 
ing; and  instead  of  the  decree  being  against  him  and  his  wife, 
as  a  judgment  at  law  would  have  been,  it  is  against  him  alone, 
and  she  goes  free.  Could  the  court  have  made  that  decree  if 
the  husband  had  not  appeared?  This  case  must  be  argued 
again. 


Fdmtary  1  \ih. — ^The  motion  now  came  on  for  further  argument 

Mr.  Agar  and  Mr  Duckworth  in  support  of  the  motion : — It  ap- 
pears by  the  decree  in  Moore  v.  Meynell  that  that  case  has  very 
little  analogy  to  the  present :  the  feme  covert  there  had  large 
separate    property;    she   had   executed  bonds,  and    it  seems 
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[*102]  *to  have  beei^V5Diitended,  that  she  had  rendered  her 
sqparate/feStife*  liable  to  the  payment  of  the  debt  If 
the  court  mayaJAH^  the  writ  against  this  feme  covert — what  de- 
cree can  bcy'^gdiSe  at  the  hearing  ?  The  decree  must  be  against 
the  husband;  4nd  he  is  not  before  the  court.  Where  husband 
and  ydf^  ^  arrested  at  law  upon  mesne  process,  the  husband 
mjJa^^tft  in  bail  for  both ;  and  the  wife,  when  arrested  without 
•.hei^'^'.husband,  is  entitled  to  be  discharged  upon  putting  in  com- 
/ijjon  baiL  Edwards  v.  Rouke  and  Wife^{a)  Crookes  v.  Fry  and 
Wife^{b)  Wilson  and  Serres,{c)  It  is  now  the  practice  to  dis- 
charge the  wife  when  taken  in  execution  as  well  as  on  mesne 
process(c?)  so  that  there  is  no  case  in  which  a  feme  covert  can  at 
common  law  be  kept  in  custody.  If  upon  a  legal  demand  the 
courts  of  law  will  not  permit  a  feme  covert  to  be  arrested,  courts 
of  equity  will  not  upon  an  equitable  demand  exercise  this  pre- 
rogative writ  against  her. 

Mr.  Hart  and  Mr.  Barber  for  the  plaintiffs : — There  may  be 
some  difficulty  in  discovering  the  principle  upon  which  this  writ 
issues  against  a  feme  covert :  but  the  practice  has  continued  for 
a  century,  and  the  question  is  set  at  rest  by  the  authorities. 
The  writ  has  regularly  issued ;  and  the  defendant,  before  she 
applies  to  be  discharged,  must  show  that  she  is  willing  to  satisfy 
whatever  the  justice  of  the  case  requires.  The  court  can  do  no 
act  in  her  favor  till  she  has  put  in  her  answer ;  the  discovery 
furnished  by  the  answer  may  pave  the  way  for  the  appointment 
of  a  receiver,  and  may  enable  us  to  render  the  property  of  the 
husband  amenable.  The  case  of  Moore  v.  ifeynell  is  precisely  in 
point. 

pl03]        *The  Lord  Chancellor  : — The  strong  inclination 

of  my  opinion  now  is,  that  I  cannot  maintain  this  writ. 

No  instance  has  been  produced  to  me  of  such  a  writ  having  been 

granted  since  the  year  1746,  a  period  of  nearly  eighty  years; 


(a)  1  T.  R.  486. 
(6)  1  B.  &  A.  166. 


(c)  3  Taunt.  Rep.  307. 

{(i)  Tldd's  Pract  7th  edition,  220,  1043. 
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and  in  that  case  in  Ambler,(a)  Lord  Hardwicke  Beems  to  have 
been  quite  as  much  startled  as  I  was,  when  this  application  was 
first  made  to  me. 

It  has  always  been  understood,  that  a  court  of  equity  in  cases 
ofne  exeat  regno  proceeds  in  some  respects  by  analogy  to  the 
procee<fings  at  law  in  cases  of  legal  bail.  There  is  no  case  in 
which  you  can  hold  a  party  to  bail  in  equity,  where  you  might 
hold  him  to  bail  at  law,  except  on  the  balance  of  an  account  :(6) 
but  in  other  cases  the  general  rule  is,  that  in  an  equitable  case 
you  cannot  hold  a  party  to  equitable  bail,  where  in  a  legal  case 
you  could  not  compel  him  to  give  effectual  legal  bail.  I  leave 
now  out  of  my  consideration  all  the  cases  in  which  a  married 
woman  has  separate  property,  because  in  those  cases  the  court 
knows  how  to  deal  with  her.  But  where  she  is  merely  adminis- 
tratrix, it  is  clear  that  she  has  no  power  to  act  without  her  hus- 
band. 

Fdyruary  20ih, — Upon  the  best  consideration  which  I  have 
been  able  to  give  this  case,  I  have  come  to  the  conclusion,  that 
had  I  been  apprized  of  the  circumstances  of  the  case  of  Jfoore 
V.  JfeyneUj  1  should  not  have  granted  this  writ)  and  that  the  writ 
must  therefore  be  discharged.  There  may  be  a  very  great  dif- 
ference between  the  case  of  a  married  woman  who  has  separate 
property,  and  the  case  of  a  married  woman  who  is  administratrix, 
and  as  administratrix  can  have  no  separate  property  at  aJl. 


♦Lewis  v.  Lewellyn.  [*104] 

Bolls.— 1823:  20th  February. 

A  testator  haying  a  power  of  appointment  over  certain  freehold  and  copyhold 
estates,  and  being  seised  of  other  freehold  estates,  devises  all  his  freehold  aad 

(a)  Jemegan  y.  CRasae^  onfe,  91,  d8.  (^)  See  FlaeikY.  BohM^  1  Jac  ft  W.  406. 
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copyhold  estates,  without  reference  to  the  power:  Held  an  execation  of  the 
power  88  to  the  copyhold  estates,  but  not  as  to  the  freehold  estates  which  were 
subject  to  the  power. 

Before  Best^  Justice,  and  Masters  Oourtney  and  Dowdeswell^  for 
the  Master  of  Ike  Rolls, 

Bt  indenture  of  settlement,  dated  the  third  of  January,  1809, 
and  made  previous  to  the  marriage  of  Morgap  LeweUyn  and 
Margaret  Williams,  certain  freehold  and  copyhold  estates  were 
limited,  to  the  use  of  the  said  Morgan  Lewellyn  for  life,  with 
remainder  to  the  use  of  the  said  Margaret  Williams,  afterwards 
Margaret  Lewellyn  for  life,  with  remainder  to  the  use  of  such 
person  or  persons,  and  for  su.ch  estate  and  estates,  and  for  such 
trusts,  intents  and  purposes,  and  charged  and  chargeable  in.  such 
manner  and  form,  as  the  said  Morgan  Lewellyn,  by  any  deed  or 
deeds,  instrument  or  instruments  in  writing,  with  or  without  power 
of  revocation,  to  be  sealed  and  delivered  by  him  in  the  presence 
of  and  attested  by  two  or  more  credible  witnesses,  or  by  his  last 
will  and  testament  in  writing,  or  any  writing  in  the  nature  of  a 
will,  or  any  codicil  or  codicils,  to  be  by  him  signed,  sealed  and 
published  in  the  presence  of  and  to  be  attested  by  three  or  more 
credible  witnesses,  should  direct,  limit  or  appoint ;  and  in  default 
of  appointment,  to  the  uses  therein  mentioned. 

The  said  Morgan  Lewellyn  by  his  will,  dated  the  2d  of  Feb- 
ruary, 1814,  duly  executed  and  attested,  so  as  to  pass  freehold 
estates,  directed  that  all  his  just  debts,  as  well  by  specialty  as 
by  simple  contract,  funeral  and  testamentary  expenses,  should 
be  paid  as  soon  as  conveniently  might  be  after  his  decease,  and 
charged  all  his  freehold,  copyhold  and  leasehold  estates 
[*105]  thereinafter  mentioned  with  the  payment  *thereof ;  and 
subject  thereto,  he  devised  and  bequeathed  all  his  real 
and  personal  estates  to  his  brother  Charles  Lewellyn,  one  of  the 
defendants,  his  heirs,  executors,  administrators  and  assigns,  ac- 
cording to  the  nature  of  the  property  respectively,  and  appointed 
the  said  Charles  Lewellyn  sole  executor  of  his  will. 

The  testator  had  no  other  copyhold  estates  except  those  which 
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were  comprised  in  the  settlement,  but  he  had  other  freehold 
estates. 

After  the  death  of  the  testator,  the  bill  TNcas  filed  by  his  credi- 
tors, praying  that  the  usual  accounts  might  be  taken  of  the  per- 
sonal estate,  and  that  it  might  be  declared  that  the  will  operated 
as  an  appointment  of  the  freehold  and  copyhold  estates  com- 
prized in  the  indenture  of  settlement ;  and  that  the  whole,  or  a 
sufficient  part  thereof,  might  be  sold  to  pay  the  testator's  debts 
in  aid  of  his  personal  estate. 

The  defendant  Morgan  Lewellyn,  who  claimed  through  the 
person  entitled  under  the  settlement  in  default  of  appointment, 
by  his  answer  claimed  such  interest  in  the  settled  estates,  as  the 
court  might  consider  him  entitled  to. 

Mr.  Shadwell  and  Mr.  Bickersteth  for  the  plaintifis : — ^We  ad- 
mit that  there  can  be  no  question  as  to  the  freehold  estates :  but 
the  testator  not  having  had  any  other  copyhold  estates  than  those 
comprised  in  the  settlement,  the  words  of  the  will  must,  as  to  the 
copyhold  estates,  be  considered  as  an  execution  of  the  power,  since 
otherwise  they  would  be  wholly  inoperative,  Standen  v.  SUinden.{a) 
The  distinction  is  clearly  settled,  that  in  the  appoint- 
ment *of  personal  estate  by  will,  there  must  be  some  [*106] 
reference  to  the  power,  because  every  person  is  possessed 
of  some  personal  property,  and  the  court  will  not  inquire  into 
the  quantum :  but  in  the  case  of  real  estate,  the  court  will  resort 
to  the  power,  although  the  devise  be  general,  if  it  finds  that  there 
is  no  property  to  satisty  the  will,  except  what  is  subject  to  the 
power.(6) 

Mr.  Sugden  and  Mr.  Knight  for  Morgan  Lewellyn: — The 
court  cannot  make  the  words  of  the  will  operate  in  two  different 
ways :  the  same  words  cannot  operate  as  an  appointment  of  the 
copyhold,  but  as  a  general  devise  only  of  the  freehold  estates. 
Nothing  is  so  common  as  for  persons  to  include  copyholds  in 

(a)  2  Yefl.  J.  689. 

(a)  BenneU  y.  Aubumno,  8  Yes.  609 ;  Jones  y.  Curriey  1  Swanst  66. 
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their  wills,  when  they  have  none,  because  subsequently  acquired 
copyholds  ijnll  pass  by  a  will  without  a  republication. 

Best^  Justice :— The  question  in  this  case  is,  whether  the  clause 
cannot  be  divided,  and  considered  as  operating  in  one  sense  with 
respect  to  the  copyhold,  and  in  another  with  respect  to  the  free- 
hold. If  it  can,  and  the  case  of  Standen  v.  Standen  is  rightly 
decided,  I  think  it  applies  strictly  to  this  case. 

The  will  does  not  refer  to  the  power ;  but  the  question  is  whe- 
ther it  does  not  refer  to  the  estate.  It  refers  to  the  estate  in  clear 
and  unequivocal  terms ;  and  as  the  rule  is,  that  all  the  words  of 
a  will  should,  if  possible,  have  effect,  and  these  words  with  re- 
spect to  copyhold  cannot  be  satisfied  by  anything  short  of  con- 
sidering them  an  execution  of  the  power,  ut  res  magis  valeat 
quam  pereat^  they  should  be  so  construed.     That  is  the  general 

principle  of  Standen  v.  Standen;  and  we  must  look 
[*107]     only  to  the  general  principle,  *for  it  is  impossible  to 

find  two  cases  precisely  alike.  The  general  reasoning 
in  some  points  of  Lord  Rosslyn's  judgment  may  have  been  re- 
pudiated :  but  the  principle  remains  unshaken.  The  principle 
is,  that  where  there  is  nothing  for  the  will  to  operate  upon,  but 
with  reference  to  the  power,  it  must  operate  as  an  execution  of 
the  power. 

For  these  reasons  I  am  of  opinion  that  the  will  is  an  execution 
of  the  power  as  to  the  copyholds. 


Cholmondeley  v.  Clinton. 


+■ 


*i 


1822 :  25th  and  26th  November;  7th  December.     1823:  22d  February. 

An  estate  being  in  lease,  A.  enters  and  receives  the  rents  during  the  continuance  of 
the  lease,  and  afterwards  continues  in  possession,  up  to  a  period  more  than  twenty 
years  distant  from  the  time  of  his  entry.    Within  twenty  years  after  the  ezpini- 
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tioa  of  the  leaae^  B.  brings  an  ej^ment)  and  filea  a  bill  for  disooyerj ;  though  the 

ejectment  might  be  mainUined  at  law,  a  demurrer  to  the  discovery  is  good. 
Where  there  has  been  adverse  possession,  not  accounted  for  by  some  disability,  as 

coverture  or  in&ncy  for  twenty  years,  a  court  of  equity  ought  not  to  interfere. 
Two  persons  averring  that  the  title  is  in  one  or  the  other  of  them,  and  each  oon> 

tending  that  it  is  in  himself;  cannot  join  in  a  suit  as  oo-plaintifisL    Sembk. 

The  bill  in  this  case  was  filed  in  Trinity  Term,  1818,  for  a 
discovery  in  aid  of  an  action  of  ejectment,  brought  npon  the 
joint  and  several  demises  of  Lord  Cholmondeley  and  Mrs.  Damer, 
and  upon  the  demise  of  certain  other  persons,  with  respect  to 
whom  it  was  stated,  that  doubts  had  arisen  whether  they  were 
seised  of  the  legal  interest  in  the  estates  in  question,  under  a 
codicil  to  the  will  of  George,  Earl  of  Orford.  The  bill  stated, 
that  Roger  Tuckfield  being  seised  in  fee  simple  of  a  moiety  of 
the  manor  and  borough  of  Ashburton,  did  by  indentures  of  lease 
and  release  dated  the  26th  and  27th  of  April,  1706,  convey 
the  same,  together  with  other  hereditaments,  to  the 
*use  of  himself  for  life,  with  remainder  to  the  use  of  the  [*108] 
heirs  of  his  body,  with  remainder  to  the  use  of  his 
sister  Margaret,  the  wife  of  Samuel  Eolle,  for  ninety-nine  yeacs 
if  she  should  so  long  live,  with  remainder  to  the  use  of  trustees 
during  the  life  of  the  said  Margaret  Rolle,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  the  said  Margaret  Bolle  succes- 
sively in  tail  male,  with  remainder  to  the  use  of  her  issue  female, 
with  remainder  to  the  use  of  his  own  right  heirs  forever.  That 
the  said  Roger  Tuckfield  died  intestate  and  without  issue,  leaving 
the  said  Margaret  Rolle  his  sister  and  heir  at  law.  That  the 
said  Mai^garet  Rolle  the  elder  had  issue,  a  daughter,  Margaret 
RoUe  the  younger,  who  intermarried  with  Robert  Walpole,  after- 
wards Earl  of  Orford,  and  by  him  had  issue  a  son,  George,  after- 
wards Lord  Walpole  and  Earl  of  Orford ;  and  that  by  a  deed 
poll  dated  the  2d  of  April,  1750,  the  said  Margaret  Rolle  the 
elder,  limited  the  remainder  in  fee  of  the  said  moiety  of  the  said 
manor  and  borough  of  Ashburton,  to  the  use  of  the  said  George, 
Lord  Walpole  for  life,  with  remainder  to  the  use  of  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  use  of  the 
first  and  other  sons  and  first  and  other  daughters  of  the  said 
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Gteorge,  Lord  Walpole  successively  in  tail  general,  with  remain- 
der to  the  use  of  the  said  George,  Lord  Walpole  his  heirs  and 
assigns  forever.  And  after  further  stating,  that  the  said  Margaret 
Eolle  the  elder  died  in  1754,  leaving  Margaret  Rolle  the  younger, 
then  Countess  of  Orford,  her  only  child  and  heir  at  law ;  and 
that  Margaret,  Countess  of  Orford  died  in  1781 ;  and  that  upon 
her  death,  the  said  George,  then  Lord  Walpole  became,  as  the 
plaintifis  were  advised,  seised  of  the  aforesaid  estate  at  Ashburton 
by  purchase  as  tenant  in  fee  simple  in  possession,  subject  to  the 
contingency  of  his  having  issue,  under  and  by  virtue  of  the  limi- 
tations contained  in  the  said  deed  poll  of  the  2d  of  April,  1750; 
the  bill  went  on  to  state,  that  the  said  George,  Lord  Walpole, 
then  Earl  of  Orford,  did  not  by  his  will  dispose  of  or 
[*109]  affect  the  said  estate  at  Ashburton,  *and  that  by  a  codi- 
cil to  his  will,  dated  the  4tt  of  December,  1776,  after 
reciting  that  he  had  by  his  will  devised  all  his  real  estates  to 
certain  uses,  but  had  not  charged  the  same  with  the  payment  of 
his  debts  or  legacies,  he  revoked  his  said  will  so  far  as  the  same 
was  incompatible  with  his  said  codicil,  and  subjected  all  his  real 
and  personal  estate  whatsoever  and  wheresoever  to  the  payment 
of  all  his  just  debts,  and  the  legacies  thereinafter  mentioned,  and 
fimeral  expenses ;  and  for  effectuating  the  payment  thereof,  he 
gave,  devised  and  bequeathed  all  his  said  real  and  personal  estates 
to  be  sold,  and  directed  and  empowered  his  trustees  therein 
named,  or  the  survivors  or  survivor  of  them,  his  heirs,  executors 
or  administrators,  as  soon  as  conveniently  might  be  afl«r  his 
death,  to  sell  and  dispose  of  the  same  for  the  payment  of  his 
debts,  legacies  and  fimeral  expenses :  and  appointed  the  trustees 
therein  named  to  be  the  executors  of  his  will. 


The  bill  then  stated,  that  George,  Earl  of  Orford,  died  on  the 
5th  of  December,  1791,  without  issue,  leaving  Horatio,  Earl  of 
Orford  his  uncle  and  heir  at  law,  and  several  of  the  trustees 
named  in  his  will  surviving ;  and  that  upon  his  death,  Eobert 
George  William  Trefusis,  afterwards  Lord  Clinton,  who  was  his 
next  cousin  QXi\  heir  ex  parte  matema^  wrongfully  entered  into 
the  receipt  of  the  rents  and  profits  of  the  said  moiety  of  the  said 
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manor  and  borough  of  Asliburton,  and  that  he  continued  in  such 
receipt  until  the  time  of  his  death  ;  and  that  upon  his  death,  on 
the  28th  of  August,  1797,  the  defendant  Lord  Clinton,  who  was 
his  eldest  son  and  heir  at  law,  entered  into  the  receipt  of  the 
rents  and  profits  of  the  same  estate  at  Ashburton,  and  that  he 
then  was  in  such  receipt,  or  in  the  possession  of  the  said  estate. 
The  bill  next  stated,  that  Iloratio,  Earl  of  Orford,  by  his  will, 
dated  the  15th  of  May,  1793,  after  disposing  of  his  freehold  and 
leasehold  estates  in  the  counties  of  Norfolk,  Essex  and  Middlesex, 
and  giving  divers  specific  and  pecuniary  legacies,  gave, 
devised  *and  bequeathed  to  his  cousin  Henry  Seymour  [*110] 
Conway,  his  heirs,  executors  and  administrators,  all  the 
rest  and  residue  of  his  estate  and  effects  real  and  personal,  of 
which  he  then  was,  or  should  be  at  his  death  seised,  possessed, 
interested  in  or  entitled  to,  or  over  which  he  had  a  disposing 
power;  and  that  the  said  Henry  Seymour  Conway  having  died 
in  the  lifetime  of  the  testator,  he,  by  a  codicil  to  his  will,  dated 
the  27th  of  December,  1796,  appointed  the  plaintiff  Ann  Sey- 
mour Darner  to  be  his  residuary  legatee  and  devisee  in  the  room 
of  the  said  Henry  Seymour  Conway ;  and  after  further  stating, 
that  Horatio,  Earl  of  Orford  died  soon  afl«r  the  date  of  his  codi- 
cil without  issue,  leaving  the  plaintiff  Marquis  Cholmondeley  his 
heir  at  law,  and  the  plaintiff  Ann  Seymour  Damer  him  survi- 
ving ;  and  that  some  questions  had  arisen  between  the  said  plain- 
tiffe  respecting  the  will  and  codicils  of  the  said  Horatio,  Earl  of 
Orford,  and  that  they  had  agreed  to  share  equally  between  them 
the  residue  of  his  real  estate;  and  that  they  were  advised  that 
under  and  by  virtue  of  the  aforesaid  conveyances  and  assurances, 
and  particula,rly  the  limitations  contained  in  the  said  deed  poll 
of  the  2d  of  April,  1750,  they  or  one  of  tliem,  upon  the  death 
of  the  said  Horatio  Earl  of  Orford,  became  beneficially  entitled 
to  the  said  moiety  of  the  said  manor  and  borough  of  Ashburton  ; 
the  byi  stated,  that  at  the  death  of  the  said  George  Earl  of  Orford, 
the  said  moiety  of  the  said  manor  and  borough  was  let  upon 
leases  for  lives,  and  upon  leases  for  years  simply,  and  for  years 
determinable  upon  lives,  which  leases  respectively  did  not  expire 
till  long  after  the  year  1796. 
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The  bill  further  stated,  that  the  plaintiffs  had  lately  brought 
several  actions  of  ejectment  to  recover  possession  of  the  said 
estate  at  Ashburton ;  and  that  doubts  having  been  suggested, 
whether  the  legal  interest  therein  was  not  vested  in  the  surviving 
trustees  named  in  the  said  codicil  of  the  said  George  Earl  of 

Orford,  the  said  actions  were  brought  upon  the  joint 
[*111]     and  several  demises  of  the  said  *plaintiffs,  and  upon  the 

demise  of  the  said  surviving  trustees,  with  their  consent 
and  approbation ;  and  after  alleging,  that  the  plaintifife  were 
advised,  that  if  the  legal  estate  in  the  said  moiety  of  the  said 
manor  and  borough  passed  by  the  said  codicil  of  the  said  George 
Earl  of  Orford  to  the  said  surviving  trustees,  the  same  was  then 
vested  in  them  in  trust  for  the  said  plaintifife  or  one  oflhem;  and 
that  Lord  Clinton  had  caused  himself  to  be  named  defendant  to 
the  said  action  of  ejectment ;  the  bill  called  for  a  discovery  of 
the  several  matters  aforesaid. 

To  this  bill  the  defendant  Lord  Clinton  filed  a  general  de- 
murrer, that  the  plaintiffs  had  not  by  their  bill  shown  any  right  • 
or  title  to  the  discovery  sought  thereby.  The  demurrer  was 
heard  before  the  Vice-Chancellor  on  the  19th  and  22d  days  of 
December,  1818,  and  his  Honor  was  pleased  to  overrule  it 
From  the  order  overruling  the  demurrer  Lord  Clinton  appealed. 


Mr.  Ilealdj  Mr.  Pepys,  and  Mr.  Seymour,  in  support  of  the  de- 
murrer : — There  are  two  grounds  on  which  this  demurrer  ought 
to  be  allowed  :  First.  That  the  title  of  the  plaintifife  is  alleged  to 
rest  upon  an  agreement  which  the  law  will  not  sanction. 
Secondly.  That  two  plaintiffs  cannot  come  into  this  court  stating 
titles  which  cannot  possibly  subsist  together.  With  respect  to 
the  illegality  of  the  agreement;  it  Ls  not  necessary  to  enter  at 
large  into  the  law  upon  that  subject.  The  point  was  fUly  con- 
sidered in  the  late  case  between  these  parties  in  the  House  of 
Lords,  and  the  opinion  expressed  on  that  occasion  is  quite  con- 
clusive in  our  favor.  Suppose  Lord  Cholmondeley  had  filed  the 
bill  alone,  alleging  the  devise  to  Mrs.  Damer,  and  that  he  had 
agreed  with  Mrs.  Damer  for  her  interest  in  the  property — could 
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the  bill  have  been  supported  ?  It  would  haye  been  preeusely 
the  case  against  which  the  statute  82  H.  8,  c.  9  was 
intended  to  ♦guard,  the  purchase  by  one  party  out  of  [*1123 
possession,  of  the  title  of  another  person  also  out  of  pos- 
session. K  the  illegality  of  the  agreement  is  not  decisive  in 
&yor  of  the  demurrer,  still  the  plaintiff  cannot  be  permitted  to 
set  up  conflicting  titles ;  the  grounds  of  defence  against  the  heir 
at  law  and  the  devisee  are  perfectly  different  If  the  bill  was 
filed  by  &e  devisee,  the  length  of  time  would  be  a  dear  answer 
to  her  claim.  If  the  heir  at  law  set  up  a  title,  we  could  show 
that  the  estates  passed  by  the  codicil :  but  when  the  heir  at  law 
and  devisee  claim  together,  there  is  no  mode  of  pleading  by 
which  we  can  raise  our  defence  against  them.  We  cannot  put 
in  two  pleas  against  two  independent  and  different  claims.  Ad- 
mitting that  where  a  person  has  been  out  of  possession  for  twenty 
years  he  may  in  some  cases  bring  an  action  of  ejectment,  a  court 
of  equity  will  not  favor  the  action ;  it  is  bound  by  the  Statute  of 
limitations,  and  will  give  no  assistance  to  rights  which  have 
been  slept  over  for  twenty  years.  On  that  ground  also  we  con- 
tend that  this  bill  cannot  be  supported. 

The  AUoTTiey- General,  Mr.  ShadweU  and  Mr.  Sugden  for  the 
plaintiffs : — ^It  has  been  contended  on  the  other  side,  that  on  the 
£ace  of  this  bill  we  show  a  title  that  is  illegal ;  a  tide,  in  one  of 
the  plaintiffs  at  least,  acquired  by  champerty  or  maintenance,  or  by 
the  purchase  of  a  pretended  title.  Now  Lord  Coke(a)  thus  de- 
fines what  is  champerty,  and  what  maintenance :  first,  to  main- 
tain, to  have  part  of  the  land  or  anything  out  of  the  land,  or 
part  of  the  debt  or  other  things'  in  plea  or  suit,  is  called  campi 
partiiio  or  champerty ;  next  maintenance  is,  when  one  maintain- 
eth  the  one  side  without  having  any  part  of  the  thing  in  plea  or 
suit.  Champerty  and  maintenance  therefore  are,  where  a  per- 
son not  a  party  to  the  record  supports  the  party  to  the 
*record,  which  is  not  in  any  sense  the  case  now  before  [*113] 
the  court    In  determining  the  question  whether  this  is 

(a)  Ga  Litt  368: 
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a  purchase  of  a  pretended  title,  the  court  must  consider,  whether 
an  information  or  an  indictment  could  be  maintained  on  the 
statute  32  H.  8  ,c.  9.  Upon  the  fects  appearing  upon  this  record, 
no  such  indictment  could  be  maintained:  it  must  be  shown  that 
the  seller  has  not  been  in  possession  a  year  before,  and  that  he 
had  a  pretended  right  to  a  title.  The  King  v.  IIill,{a)  Dyer  74. 
The  evil  against  which  the  statute  was  intended  to  guard  was 
this,  that  one  man  having  no  right  to  an  estate,  but  only  a  pre- 
tended right,  and  not  being  able  to  prosecute  his  right,  should 
sell  such  right  to  another  person ;  but  this  is  the  case  of  two 
persons,  it  being  doubtful  which  has  the  right,  joining  together 
in  bringing  one  suit  instead  of  two.  When  there  are  questions 
between  two  parties  relative  to  rights  which  they  claim  under 
certain  instruments,  or  under  wills,  it  is  perfectly  competent  for 
them  to  enter  into  an  agreement  respecting  those  rights,  and  such 
an  agreement  is  not  only  legal,  but  might  be  enforced  between 
the  contracting  parties  in  this  court.  Oaiin  v.  Ciinn,(6)  Ilobson  v. 
Tr€vor^{c)  SUipiUon  v.  StapiUon,{d)  SU)ckley  v.  Stockley,{e)  And 
not  only  may  parties  compromise  their  rights,  but  it  has  even 
been  held,  that  parties  may  enter  into  an  agreement  in  contem- 
plation of  a  right  which  may  afterwards  devolve  upon  them, 
where  neither  party  had  any  right  at  the  time  when  the  agree- 
ment was  entered  into,  ^ckky  y,  Newland,(g)  For  the  piu> 
pose  of  this  argument  it  must  be  assumed,  that  a  question  respect- 
ing the  title  has  arisen  between  these  parties,  and  there  is  nothing 
to  prevent  them  from  entering  into  a  compromise  for  the  purpose 
of  avoiding  litigation.     Suppose  that  these  lands  were  withheld 

by  a  tenant,  or  a  mortgagee,  and  that  Lord  Cholmon- 
[*114]     deley  and  Mrs.  Damer«came  into  a  court  of  *law  to 

enforce  their  rights ;  it  is  every  day's  practice  in  a  court 
of  law,  that  if  an  ejectment  be  brought,  and  it  be  doubtful  whether 
the  title  be  in  the  heir  at  law  or  devisee,  that  they  may  join  in 
the  action  by  having  a  demise  from  each,  and  you  may  recover 
on  either  as  the  case  may  be. 


(a)  Cro.  Oar.  233. 
\h)  1  P.  Wma.  723. 


(c)  2  P.  Wms.  19L 
((f)  lAtk..2. 


(«)  1  Yea  k  Beames,  2S. 
{£)  a  P.  Wma.  182, 
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The  Lobb  .  Chancellor  : — Supposing  the  agreement  to  be  a 
lawful  agreement,  it  would  be  an  agreement  which  would  per- 
haps entitle  you  in  moieties  to  the  legal  estate,  or  to  the  benefi- 
cial interest  Now  if  you  look  at  the  subsequent  charges  of  the 
bill,  after  the  statement  that  you  have  agreed  to  divide  the  estate, 
you  go  on  to  allege,  not  that  the  beneficial  interest  is  in  you  ac- 
cording to  the  agreement,  but  that  it  is  in  you  or  one  of  you,  and 
that  you  or  one  of  you  is  entitled ;  Lord  Bedesdale's  opinion,  as 
'  declared  in  the  House  of  Lords  was,  that  a  bill  in  equity  with 
such  an  averment  could  not  be  supported.  So  when  you  come 
to  the  ejectment  which  proceeds  amongst  others  on  the  demise 
of  the  trustees,  the  bill  alleges  not  that  the  beneficial  interest  is 
in  you,  but  in  you  or  one  of  you.  According  to  Lord  Bedes- 
dale's  opinion  the  allegation  ought  to  have  been  (provided  the 
agreement  is  a  legal  one)  that  the  trustees  were  trustees  for  both 
the  plaintiifs,  and  not  for  one  of  them. 

For  the  plaintiff :  It  is  averred  that  the  parties  have  agreed 
to  share  equally  between  them  the  residue  of  the  real  estates. 
Supposing  therefore  that  the  agreement  is  a  good  and  valid 
agreement,  it  sufficiently  appears  that  both  parties  have  a  joint 
beneficial  interest  imder  it  The  objection  would  have  had  its 
full  force,  if  the  bill  had  simply  averred  that  the  plaintiflfe  or 
pne  of  them  had  been  entitled,  and  then  that  the  trustees  were 
trustees  for  them  or  one  of  them. 

*The  existence  of  the  leases  saved  the  right  of  th^  [*115] 
plaintiflfe  down  to  the  time  of  their  expiration.  In  Doe 
V.  Danvers{a)  it  was  decided,  that  though  a  party  was  out  of 
possession  for  more  than  twenty  years,  yet  that  the  time  would 
not  run  against  him  during  the  continuance  of  the  lease ;  upon 
this  simple  ground,  that  no  man  by  wrong  can  get  my  right,  and 
therefore  the  payment  of  the  rent  to  a  person  not  entitled  can 
never  operate  as  a  disseisin.  If  my  tenant  pays  rent  to  another 
wrongfully,  I  am  nevertheless  in  possession,  though  I  do  not 

(a)  7  East  299. 
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choose  to  take  advantage  of  the  forfeiture,  Doe  d.  Oneli  y.  Md- 
dox,{a) 

Mr.  Heald  in  reply : — ^The  question  in  this  case  is,  not  whether 
the  agreement  should  be  enforced  between  the  parties,  but  whe- 
ther it  gives  such  a  title  as  is  good  against  one  individual.  We 
rest  this  case  upon  the  short  point,  that  here  are  two  persons 
with  opposite  interests  to  each  other  converted  into  co-plaintiflfe; 
there  is  no  precedent  of  such  a  bill  being  supported.  It  would 
lead  to  this  inconvenience,  that  if  A.  filed  a  bill,  claiming  a 
right  which  it  was  known  he  had  not,  and  a  demurrer  was  put 
in  upon  the  groimd,  that  by  the  statements  of  the  bill  it  appeared 
that  the  title  was  in  B.,  the  bill  might  be  amended,  and  B.  made 
a  co-plaintiff;  and  although  it  would  appear  upon  the  record  that 
A.  and  B.  had  opposite  interests,  the  court  would  decree  die 
estate  to  A.,  which  would  in  effect  be  declaring  that  B.  had  no 
title  at  all ;  so  that  a  party  would  obtain  a  decree  in  his  own 
suit,  though  by  the  decree  it  would  appear  he  had  no  title  to  the 
estate. 

The  Lord  Chancellor  : — ^The  difficulty  of  naaintaining  a 
suit  where  there  are  two  plaintiff  A.  and  B.,  eadi  as- 
[*116]  serting  the  title  to  be  in  him,  is  ♦this,  that  if  the  court 
decides  that  A.  is  entitled,  and  the  defendants  do  not 
complain,  how  is  B.  as  a  co-plaintiff  to  appeal  from  that  decree, 
They  remove  that  objection  by  saying,  that  although  previous 
to  the  agreemcBt  the  titles  were  in  different  persons^  the  agree- 
ment has  made  them  tenants  in  common,  and,  therefore,  that 
they  have  but  one  title  between  them. 

For  the  defendants :  We  admit  that  if  a  person  has  a  title, 
and  agrees  to  let  another  in  as  tenant  in  common,  they  may  sue 
together:  but  in  that  case  it  appears  how  they  are  tenants  in 
conmion ;  here  upon  the  face  of  the  bill  it  is  imcertain,  whether 
I/wrd  Cholmondeley  claims  under  Mrs.  Damer,  or  Mrs.  Damer  un- 


(«)  Roniiingtoii^meol  Appi  46a. 
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der  Lord  Cholmondelej.  The  present  too  may  be  considered  as 
a  case,  in  which  we  have  a  right  to  insist,  that  the  plaintiflb  are 
not  entitled  to  a  discoveiy,  because  it  appears  on  the  &ce  of  the 
proceedings,  that  we  have  been  in  the  quiet  possession  of  the 
property  more  than  twenty  years ;  and  because,  although  the 
real  owner  may  not  be  compelled  to  bring  an  ejectment  before 
the  expiration  of  the  lease,  it  does  not  follow  that  this  court  will 
assist  him  by  discovery  to  bring  that  ejectment  after  twenty  years 
have  elapsed. 

The  Lord  Chancellor  : — ^It  has  been  argued  that  this  is  a 
case,  in  which  the  plaintiff  come  into  court,  stating,  that  the  one 
or  the  other  is  entitled;  and  if  that  is  the  nature  of  the  record, 
it  is  a  record  quite  singular,  and  quite  different  from  any  I  ever 
recollect;  that  two  persons  can  come  into  this  court,  and  say  the 
title  is  either  in  me  or  you ;  each  contending  it  is  in  himself  and 
bring  before  the  court  a  defendant — is  this  the  course 
of  the  court  ?  The  real  question  here  is  whether  *the  [*117] 
record  does  put  it  in  that  way  or  not.  It  is  true  that  it 
does  put  it  in  that  way,  so  far  as  it  alleges,  that  one  or  the  other 
is  entitled  under  a  certain  instrument :  but  the  question  is,  whe- 
ther it  goes  on  to  assert,  that  not  only  under  that  instrument, 
but  under  the  agreement  entered  into  by  the  parties,  one  or  the 
other  is  entitled ;  or  whether  it  makes  the  distinction,  that  one 
or  the  other  is  entitled  under  the  instrument,  but  that  both  have 
acquired  an  equitable  title  under  the  agreement.  If  that  distinc- 
tion is  made,  the  objection  fails;  and  this  is  a  bill  brought  upon 
a  distinct  title,  because  it  asserts  that  though  it  is  a  legal  title  in 
one  or  the  other,  it  has  become  subject  to  equitable  claims  in 
which  both  have  a  common  interest  Another  question  here  is, 
whether  the  record  states  a  case  that  fells  within  the  principle  of 
the  great  case  in  the  House  of  Lords.  The  case  of  Doe  v.  Dan- 
vers  is  said  to  differ  this  case  from  that ;  without  having  formed 
any  opinion  upon  the  case  of  Doe  v.  Danvers,  I  can  only  say, 
that  I  know  there  has  been  some  grumbling  as  to  its  authority 
in  the  place  to  which  this  may  go :  but  supposing  that  case  to  be 
quite  righ^  I  am  not  prepared  to  say  that  the  sort  of  possession 
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which  will  support  an  ejectment,  is  the  kind  of  possession  which 
will  authorize  the  holding  that  a  bill  of  discovery  will  lie. 


Fdrruary  22d. — ^The  Lord  Chancellor: — ^In  this  case  there 
are  several  questions.  It  is  a  bill  filed  for  discovery  in  aid  of  an 
action  of  ejectment,  brought  on  the  demise  of  Lord  Cholmondeley, 
on  the  demise  of  Mrs.  Damer,  upon  the  joint  demise  of  both, 
and  likewise  on  the  demise  of  persons  represented  to  be  trustees 
for .  them  of  the  estate ;  and  the  point  is,  that  to  this  bill,  so 
framed,  there  is  a  demurrer,  insisting  that  the  plaintiff  on  their 

own  showing  are  not  entitled  to  any  discovery  in  eqidty. 
f*118]     Many  points  arise  in  the  consideration   of  this  *case 

which  it  is  not  necessary  now  to  discuss  or  determine. 

First,  we  had  the  case  argued  upon  the  doctrine  of  champerty 
and  maintenance,  and  as  to  savoring  of  those  offences  at  the 
common  law :  how  far  equity  would  act  upon  the  policy  of  the 
law  in  cases  not  strictly  within  its  letter. 

Secondly,  on  the  form  of  the  bill  it  was  said,  that  Lord  Chol- 
mondeley and  Mrs.  Damer  might  be  fairly  stated  on  the  bill 
itself  to  represent — not  that  they  have  a  joint  legal  title,  but  at 
any  rate  only  a  joint  equitable  title — recollecting  also  that  the 
manner  in  which  the  existence  of  that  title  is  stated,  is  so  cun- 
ningly devised,  that  no  man  can  tell  what  the  agreement  is,  out 
of  which  that  joint  interest  can  be  said  to  have  accrued.  There 
are  difficulties  in  supporting  the  bill  in  that  view  of  it  There 
are  other  points  also  which  arose  in  the  former  case  of  Choi- 
mondeley  v.  Clinton:  but,  without  adverting  to  them  further, 
the  ground  on  which  I  think  the  demurrer  must  be  allowed  is 
this: 

The  title  is  stated  on  the  bill  as  a  title,  in  which  there  has 
been  in  one  sense  adverse  possession  for  above  twenty  years ; 
and  I  believe  it  was  the  intention  of  the  House  of  Lords  to  state 
this,  that  where  there  has  been  adverse  possession,  not  accounted 
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for  by  some  disability,  as  coverture  or  infency,  for  twenty  years, 
a  court  of  equity  ought  not  to  interfere.  That  doctrine  was  re- 
sisted by  urging,  that  in  the  bill  it  was  mentioned  that  there  were 
leases  of  the  estate,  which  were  imexpired  till  the  year  1796; 
not  that  the  lessees  had  not  paid  rent  to  the  Clinton  £unily,  but  it 
was  insisted  on  the  authority  of  some  modem  cases  decided  in  the 
Court  of  King's  Bench,  that  inasmuch  as  an  ejectment  might  be 
brought  after  the  period  expired,  provided  it  was  brought 
within  twenty  years  after  the  expiration  of  those  *lease8,  [*119] 
so,  by  analogy,  this  bill  might  be  maintained  in  equity. 
It  will  be  in  the  recollection  of  those  who  have  read  the  judgment 
delivered  in  the  House  of  Lords  in  the  former  case,  that  Lord 
Bedesdale  expressed  very  considerable  doubt,  whether  the  cases 
alluded  to  would  be  finally  supported,  if  brought  before  the 
House  of  Lords.  But  putting  the  case  as  high  as  it  can  be  put, 
that  they  could  be  supported,  and  intimating  at  the  same  time 
that  my  opinion  is  not  expressed  either  one  way  or  the  other, 
nothing  can  be  more  clear  than  this,  that  notwithstanding  those 
leases.  Lord  Clinton,  according  to  the  statement  of  this  bill,  has 
been  in  adverse  possession  for  above  twenty  years.  It  is  im- 
possible to  deny  that  these  parties  might  have  filed  a  bill  in 
equity  during  the  whole  time  the  leases  were  in  existence.  I  am, 
therefore,  of  opinion,  upon  that  point  of  possession,  that  these 
parties,  on  their  own  statement,  are  not  entitled  to  any  assistance 

in  equity. 

Demurrer  allowed. 


Ex  Parte  Sir  John  v.  Lady  Nicholl. 

1823:  let  March. 

The  court  upon  petition  under  the  statute  56,  Gm.  3,  c  60,  will  direct  stock,  which 
has  been  transferred  to  the  sinking  fund,  to  be  retransferred  to  the  petitioners, 
where  tlieir  title  is  dear,  without  any  reference  to  the  Master  to  ascertain  who  is 
benefidallj  entitled  to  the  stock. 

This  was  a  petition  under  the  statute  56  Geo.  3,  c.  60,  pray- 
ing that  a  sum  of  487i[.  18s.  lOd.  8  per  cent  consolidated  bank 
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annuities,  which  had  been  carried  to  the  account  of  the  Com- 
missioners for  the  Reduction  of  the  National  Debt,  under  the 
provisions  of  the  above-mentioned  Act,  might  be  transferred  to 
the  petitioner,  Lady  Nicholl. 

The  stock  in  question  stood  originally  in  the  name  of  John 
Price,  who  died  in  December,  1817,  having  made  hi3 
[*120]     will,  and  ^appointed  Jane  Price,  his  widow,  sole  execu- 
trix.   Jane  Price  afterwards  died ;  and  upon  her  death. 
Lady  Nicholl  obtained  administration  de  bonis  non^  with  the  will 
of  John  Price  annexed. 

The  petition  was  first  heard  before  the  Vice-Chancellor,  who 
directed  a  reference  to  the  Master,  to  inquire  who  was  benefi- 
cially entitled  to  the  stock,  and  ordered  that  the  same  should  be 
transferred  into  the  name  of  the  Accountant-General. 

Mr.  ITeald  and  Mr.  Bltgh  now  mentioned  the  petition  to  the 
Lord  Chancellor,  stating  that  it  had  become  the  practice  in  the 
Vice-Chancellor's  Court,  upon  all  petitions  under  this  Act  of 
Parliament,  to  make  the  order  which  had  been  pronounced  in 
the  present  instance ;  and  submitted  that  in  a  dear  case  there 
ought  to  be  no  reference  to  the  Master. 

The  Atiomey- General  for  the  Crown. 

The  Lord  Chancellor  thought,  that  it  was  quite  sufl&cient 
in  this  case,  to  produce  the  probate  and  letters  of  administration 
with  the  will  annexed,  and  ordered  the  stock  to  be  transferred 
to  the  petitioners. 


[*121] 


*AuRi0L  V.  Smith. 


1823:  ithMaitdi.' 

Where  aootmntfl  between  troBCee  and  eestui  que  trnst  are  referred  to  arbitration,  and 
thA^awant  ia  made  a  raid  of  a  oowt  of  Vim  under  the  atat  9  A 10  W.  3,  thou^^' 
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there  be  fraodolent  mitr^jresentation  by  the  trustee  to  the  arbitraton  as  to  ptr, 
ticolar  items  of  the  account,  a  bill  cannot  be  maintained  by  the  cestui  que  trusl^ 
after  the  time  limited  by  the  statute  has  elapeed,  to  set  aside  the  award  as  to  the 
items  impeached,  leaving  it  to  stand  as  to  the  remaming  items,  the  award  upon 
the  face  of  it  being  entire. 

Where  there  is  a  palpable  ohjecticm  upon  the  &oe  of  an  award,  the  court  may  refuse 
to  enforce,  but  cannot  set  it  aside,  after  the  time  limited  by  the  statute  has 
elapsed. 

The  jurisdiction  in  matters  of  award,  referred  under  the  statute  9  and  10  W.  3,  is 
altogether  transferred  to  the  court  of  which  the  submission  is  made  a  rule ;  and 
awards  of  that  nature  must  be  regulated  by  the  statute  with  respect  to  the  period 
within  which  application  must  be  made  to  set  them  aside.  A  case  of  fraud  does 
not  constitute  an  exception.     Semble, 

Where  a  party  applies  to  set  aside  an  award  on  the  ground  of  newly  discovered 
fraud,  he  is  bound  to  show  that  it  is  a  new  discovery,  and  that  he  could  not  with 
due  diligence  have  made  the  discovery  before. 

An  award  may  be  good  in  part,  and  bad  in  part,  where  the  subject  is  clearly  capable 
of  being  separated :  but  not  where  all  the  matters  are  within  the  submission  and 
the  award  is  upon  the  face  of  it  entire. 

In  the  month  of  March,  1765,  Andrew  Jelfe  died  intestate, 
leaving  a  widow  and  eight  children ;  and  upon  his  death,  letters 
of  administration  were  granted  to  the  widow,  by  whom  the 
management  of  the  &mily  affairs  were  entrusted  to  the  defendant 
Smith,  who  acted  as  trustee  down  to  the  year  1802,  when  the 
intestate's  widow  died,  and  continued  in  the  receipt  of  part  of 
the  property  of  the  intestate  down  to  the  month  of  August, 
1804.  The  accounts  relative  to  the  trust  having  been  then  only 
partially  settled,  differences  arose  between  the  parties,  and  it  was 
agreed  that  the  whole  of  the  accounts  should  be  referred  to  arbi- 
tration, and  that  the  submission  should  be  made  a  rule  of  the 
Court  of  King's  Bench.  Bonds  of  arbitration  were  accordingly 
entered  into,  and  on  the  81st  of  May,  1805,  the  arbitrators  made 
their  award,  by  which  they  charged  the  defendant  Smith  with 
an  entire  unbroken  sum  of  88,6472. 6s.  2d.  as  the  balance  due  from 
him,  and  in  full  of  all  demand&  The  submission  was  made  a 
rule  of  the  Court  of  King's  Bench  in  Trinity  Term^  1805.  The 
property  of  the  intestate  at  the  time  of  his  death,  in  part  con- 
sisted of  the  sums  of  5,0002.  and  6,0002.  4  per  cent,  stock,  and  of 
a  sum  of  5,6922. 10^.  cash,  which  was  received  by  the  defendant 
Smith,  and  was  alleged  to  have  been  invested  by  him  on  the  4th 
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of  September,  1766,  in  the  purchase  of  5,5001  of  the  like  stock. 
The  defendant  Smith,  being  examined  before  the  arbitrators  as  a 
witness,  with  respect  to  these  diflFerent  portions  of  stock,  stated 
that  the  same  had  been  disposed  of  by  the  sale  of  one  portion, 
and  the  transfer  of  the  remainder  to  the  parties  beneficially  enti- 
tled, representing  the  portions  so  sold  and  transferred,  as  por- 
tions of  the  identical  sums  of  stock  respectively  stated 
[*122]  to  *have  belonged  to  the  intestate  at  the  time  of  his  de- 
cease, and  to  have  been  purchased  after  that  time ;  and 
he  produced  his  books  of  account  as  a  verification  of  the  fact 
The  arbitrators,  in  making  their  award,  proceeded  upon  the 
statement  made  by  the  defendant ;  and  the  present  bill  was  filed 
on  the  22d  of  April,  1806,  by  the  five  surviving  children  of  the 
intestate,  who  were  also  entitled  to  the  shares  of  his  widow  and 
deceased  children;  alleging,  that  the  plaintiffe  had  discovered, 
that  the  account  of  the  stock  transactions  given  by  the  defendant 
was  untrue,  and  that  he  had  occasionally  sold  out  the  stock 
which  belonged  to  the  intestate  -at  the  time  of  his  death,  and 
used  it  for  his  own  benefit,  and  had  not  invested  the  5,692Z.  10s, 
cash  in  the  manner  alleged  by  him  ;  and  insisting,  that  the  de- 
fendant, sustaining  the  character  of  a  trustee,  was  bound  to  have 
disclosed  the  circumstances  to  the  arbitrators,  and  that  the  plain- 
tiffs would  in  that  case  have  had  an  option,  either  to  have  had 
the  account  taken  as  a  stock  account,  or  to  liave  charged  the  de- 
fendant with  the  full  amount  of  the  benefit  made  by  the  sale  of 
the  stock,  in  which  latter  case  they  would  have  been  entitled  to 
a  much  larger  sum  than  was  awarded  to  them.  The  bill  did  not 
seek  to  impeach  the  accounts  taken  between  the  parties  gene- 
rally, or  to  set  aside  the  award  in  toto^  but  insisted  that  it  ought 
be  opened  with  respect  to  the  three  items  in  question ;  and 
prayed  that  an  account  might  be  taken  of  what  was  due  from 
the  defendant  to  the  estate  of  the  intestate,  Andrew  Jelfe,  in  re- 
spect of  the  said  5,692t  10^.,  and  of  the  interest  thereof  at  5  per 
cent,  from  the  4th  September,  1766,  or  of  the  moneys  arising 
from  the  sale  of  the  4  per  cent,  annuities  purchased  therewith, 
in  case  any  were  purchased  therewith,  and  of  the  moneys  arising 
from  the  sale  of  the  5.000i.  and  6,000^.  4  per  cent  annuities,  and 
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of  the  dividends  of  such  several  sums  of  4  per  cent,  annuities, 
and  of  the  interest  of  the  moneys  arising  from  the  sale  thereof, 
from  the  time  the  same  were  received,  at  the  rate  of  5 
per  cent,  per  annum,  and  of  what  transfers,  *payments  [*123] 
or  other  satisfaction  had  at  any  time  been  made  to  any 
person  or  persons  entitled  to  the  same  in  respect  thereof;  and 
that  the  defendant  might  be  decreed  to  pay  to  the  plaintiffs  what 
should  be  found  due  on  taking  such  account,  and  that  they 
might  be  declared  entitled  to  the  same  .over  and  above  the  sums 
awarded  to  them. 

The  defendant,  by  his  answer,  submitted  that  the  award  ought 
to  be  wholly  binding  and  conclusive  between  the  parties ;  but 
stated  that  he  had  no  objection  to  the  whole  of  the  award  being 
set  aside,  and  the  accounts  taken  in  the  usual  way  under  the 
direction  of  the  court,  without  any  regard  being  had  to  the  award, 
or  to  what  the  arbitrators  had  done. 

The  case  on  the  part  of  the  plaintiffs  was  substantiated  by 
evidence,  falsifying  the  account  given  by  the  defendant  before 
the  arbitrators,  and  showing  that  the  sums  of  stock  in  question 
had  been  repeatedly  sold  out  and  transferred :  but  it  was  proved 
on  the  part  of  the  defendant,  that  the  facts  upoii  which  the 
award  was  sought  to  be  impeached,  were  known  before  the 
award  was  signed,  and  that  the  plaintiffs  afterwards  accepted 
the  whole  sum  awarded  to  them,  before  they  made  any  attempt 
to  disturb  the  decision  of  the  arbitrators 

The  cause  was  argued  before  his  ITonor,  the  present  Master  of 
the  Rolls,  then  Vice-Chancellor,  in  Michaelmas  Term,  1813,  and 
the  following  judgment  was  given. 

1813:  November  26^. — The  ViCE-CnANCELLOR  :(a) — Upon 
the  merits  of  this  case,  there  seems  to  be  a  very  fair  ground 
for  reviewing  this  account  as  to  the  three  items  in  question, 

(a)  Bx  rdaiUmi, 
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[*124]  inasmuch  as  there  has  been  a  concealment  or  *fiJse  re- 
presentation with  respect  to  those  three  items,  by  a 
trustee,  who  is  bound  to  give  a  fiiir  account  to  his  cestui  que  trust 
of  the  money  in  his  hands.  But  the  difficulty  which  has  always 
struck  me  as  to  the  proceedings  in  this  case,  bears  upon  a  ques- 
tion of  great  magnitude,  namely,  what  are  the  grounds  upon 
which  tins  court  is  to  deal  with  awards  and  references  under  the 
statute  9  and  10  William,  3.  I  have  looked  into  the  authorities 
to  see  whether  this  court  is  not  completely  barred  fix>m  giving 
the  relief  prayed  by  a  bill  to  rectify  an  award,  in  the  case  of  a 
reference  made  under  the  statute,  where  the  bill  is  filed  after  the 
time  has  elapsed  within  which  application  is,  under  the  statute, 
to  be  made  for  the  purpose  of  setting  aside  the  award,  if  that  be 
the  nature  of  the  application.  I  have  been  led  also  to  examine 
whether  an  application  Can  be  made  to  a  court  of  equity,  when 
the  submission  to  the  award  is  made  a  rule  of  another  court ;  and 
whether  the  application  can  be  made  by  a  bill  to  rectify  and 
supply  the  award  as  to  certain  selected  items,  in  which  there  has 
been  misrepresentation  and  erroneous  conclusion,  leaving  it  stand 
as  to  all  the  remainder  of  the  items.  A  proceeding  of  that  nature 
appears  to  me  to  be  perfectly  new ;  there  is  no  instance  in  which 
such  an  application  has  ever  been  made ;  and  it  will  be  attended 
with  great  difficulty  if  this  court  can  entertain  such  a  jurisdiction, 
and  administer  such  relief 


It  is  now  clearly  settled,  that  the  references  under  the  statute 
of  the  9th  and  10th  William  3,  are  to  be  governed  by  the  statute, 
and  the  statute  has  transferred  the  jurisdiction  and  given  it 
altogether  to  the  court  of  which  the  submission  to  the  award  is 
made  a  rule,  has  prescribed  in  what  cases,  and  within  what  period, 
if  at  all,  the  award  is  to  be  set  aside.  The  principle  which  is  to 
determine  the  court  in  carrying  into  execution  that  very  salutary 
and  important  Act  is  clear  and  settled ;  it  is  fitting  that  it  should 
be  considered  whether  there  be  any  special  exception 
[*125]  *to  it :  but  the  general  principle  is,  that  where  the  par- 
ties have  selected  their  own  tribunal,  a  certain  period  of 
time  shall  be  given,  after  which  the  award  shall  be  final  and 
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conducive.  Pedley  v.  Goddard^{a)  is  a  leading  authority  upon 
the  construction  of  the  Act :  the  question  there  was,  whether  upon 
an  application  for  an  attachment  for  non-performance  of  an  award, 
the  submission  to  which  was  made  a  rule  of  court  by  virtue  of 
the  statute,  it  was  competent  to  the  parties  to  object  to  the  award, 
for  any  illegality  apparent  upon  the  face  of  it,  although  the  time 
limited  by  the  statute  for  applying  to  the  court  to  set  aside  the 
award  had  expired.  The  distinction  taken  in  that  case  is  this, 
that  if  there  is  a  palpable  objection  upon  the  &ce  of  an  award, 
the  proceeding  to  set  it  aside  must  be  within  the  time  limited ; 
but  that  it  is  competent  to  the  court,  after  that  time  has  elapsed, 
to  attend  to  the  objection,  where  an  application  is  made  to  enforce 
the  award  by  attachment,  in  the  same  manner  as  if  an  action  is 
brought  upon  an  award,  on  the  face  of  which  there  is  a  palpable 
objection.  I^  then,  it  is  not  competent  to  the  parties  after  the 
period  has  elapsed,  to  apply  under  the  statute  to  set  aside  an 
award,  although  an  objection  appears  upon  the  &ce  of  it,  certainly 
it  is  not  upon  any  objection  appearing  extrinsic  to  it,  either  the 
circumstance  of  corruption  or  misconduct  of  the  arbitrators,  or 
fraud  of  the  parties ;  it  cannot  be  impeached  in  any  case  when 
the  period  has  elapsed  by  any  application  under  the  statute  to 
set  it  aside.  The  case  of  Pedley  v.  Ooddard  has  ever  since  been 
followed  in  every  court  of  justice,  though  in  AUardes  v.  Camp- 
heU{b)  the  court  was  divided  upon  the  question,  whether  any 
jurisdiction  attached  where  there  was  a  reference  under  the 
statute ;  and  though  in  Braddick  v.  Thompson{c)  the  Court  of 
King's  Bench,  when  unable  to  permit  the  party  by  pleading  a 
matter  dehors  the  award  to  impeach  it,  threw  out  an 
idea,  that  *they  would  allow  a  new  rule  to  be  framed,  [*126] 
so  as  to  permit  the  party  to  go  to  a  court  of  equity  upon 
the  subject,  it  being  still  doubtful,  whether,  if  they  did  apply,  a 
court  of  equity  would  interfere.  I  take  that  point  to  be  settled 
by  Nichols  v.  ChaUe^{d)  and  the  still  more  recent  case  of  OwineU 
V.  Ban?iisier^{e)  in  which  cases  the  Lord  Chancellor  has  clearly 


(a)  7  T.  R.  m. 

(e)  8  But,  344. 

(6)  Bunb.  265. 

id)  14  Ve&  265. 

Vol.  I. 

8 

(e)  Ibid,  630. 
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decided  that  the  jurisdiction  in  matters  of  award  referred  under 
the  statute,  is  altogether  transferred  by  the  statute  to  the  court 
of  which  the  submission  is  made  a  rule,  and  that  awards  of  that 
nature  must  be  regulated  by  the  statute,  with  respect  to  the 
period  within  which  application  must  be  made  to  the  court  to 
set  them  aside.  If  that  be  so  generally  speaking,  the  question  , 
is,  whether  a  bill  can  be  filed  to  impeach  an  award  in  part  to 
correct  it  in  part,  the  submission  to  arbitration  having  been  made 
a  rule  of  a  court  of  law.  If  the  jurisdiction  is  a  statutable  juris- 
diction, confined  in  the  way  prescribed  by  the  statute,  and  the 
ancient  jurisdiction  of  a  court  of  equity  is  taken  away  in  cases 
coming  under  the  statute,  the  whole  subject  of  the  award  must 
be  dealt  with  entirely  in  the  court  to  which  the  jurisdiction  is 
given,  and  any  other  court  has  no  jurisdiction  over  it.  Then,  if 
upon  any  ground  a  party  has  a  right  to  complain  of  the  decision 
of  the  arbitrator,  upon  what  principle  has  he  a  right  to  come  to 
any  other  court  that  has  not  a  jurisdiction  ?  It  is  said  that  fraud 
constitutes  an  exception ;  that  it  is  against  conscience  for  the 
party  to  insist  upon  such  an  award ;  and  that,  therefore,  though 
undoubtedly  parties  are  limited  in  general,  within  the  period 
limited  by  the  statute,  and  to  the  court  that  has  jurisdiction 
over  the  award,  yet  in  a  case  like  the  present,  where  it  is 
against  conscience,  and  where  the  discovery  could  not  be 
made  in  time,  there  ought  to  be  an  exception.  It  will  not 
be  necessary  to  decide  that  point  now :  but  at  the  same  time 
it  becomes  the  court  to  consider  the  difficulty  which 
[*127]  *would  arise  out  of  such  a  proposition.  Suppose  cor- 
ruption was  imputed  to  the  arbitrators — ^has  the  party 
In  that  case  a  right  to  apply  to  a  court  of  equity,  corruption 
being  one  of  the  cases  in  which  it  is  expressly  stated  the  party  is 
to  apply  to  the  court  of  which  the  submission  is  made  a  rule  ? 
Does  subsequently  discovered  corruption  transfer  the  jurisdic- 
tion? Why  is  not  the  party  equally  to  apply  to  the  equitable 
jurisdiction  of  a  court  of  law,  upon  the  ground  of  subsequently 
discovered  corruption?  One  court  has  as  much  jurisdiction  as 
another  court ;  and  there  is  no  necessity  for  applying  to  a  court 
of  equity,  supposing  either  court  could  in  such  case  entertain 
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juriddiotion.  At  the  same  time  it  is  obvious,  that  if  exceptions 
to  the  statute  are  to  be  permitted  upon  the  ground  of  subset 
quently  discovered  corruption^  all  the  evils  will  be  let  in  which 
are  meant  by  the  statute  to  be  prevented,  the  statute  having 
given  a  time  within  which  discovery  of  corruption  shall  be  avail- 
able. It  is  not,  in  my  opinion,  necessary  to  decide  that  question 
upon  the  present  occasion^  because,  even  if  it  be  admitted  that  a 
party  can  in  any  case  impeach  an  award  after  the  period  has 
elapsed,  on  the  ground  of  newly  discovered  fraud  or  corruption, 
he  is  certainly  bound  to  show  that  it  is  a  new  discovery,  and 
further,  that  with  dUigenoe  he  could  not  have  discovered  it  be- 
fore— ^Can  it  be  said,  that  throughout  the  whole  period  of  time 
this  case  was  before  the  arbitrators,  these  plaintiff  could  not  with 
due  diligence,  have  discovered  in  what  manner  this  stock  had 
been  dealt  with?  This  is  not  a  case  in  which  subsequent  dis- 
covery is  proved  to  have  been  made  by  the  party :  but  on  the 
contrary  tiie  discovery  was  made,  in  part  at  least,  previous  to  the 
award ;  and  at  all  events  the  plaintiffs  might  have  applied  to  the 
court  within  the  time  limited  by  the  statute,  on  the  ground  on 
which  tjiey  now  complain.  But  that  is  not  all  the  difficulty  the 
plaintiffs  have  to  contend  with  in  the  present  case.  This  appli- 
cation is  perfectiy  new.  It  is  such  an  one  as  I  never  remember 
to  have  been  made,  even  in  due  time,  and  to  the  proper 
♦tribunal.  Here  is  an  award,  which  upon  the  face  of  it  [*128] 
is  perfectly  good,  final  and  complete.  It  directs  an  en- 
tire sum  to  be  paid;  it  does  not  upon  the  &ce  of  it  distinguish 
how  much  arises  from  one  head,  and  how  much  from  the  other. 
Is  it  competent  then  to  a  party  to  set  it  aside  in  part,  and  to 
leave  it  to  stand  in  part?  Can  that  be  done  in  reference  to  an 
entire  subject  like  the  present?  There  are  cases  in  which  an 
award  may  be  good  in  part,  and  bad  in  part ;  but  those  are  cases 
in  which  the  subject  appears  clearly  capable  of  being  separated, 
where,  for  instance,  the  arbitrator  exceeds  his  authority  in  one 
subject,  or  proceeds  to  another  which  he  has  no  power  to  award. 
But  was  there  ever  a  case  heard  of,  in  which  it  was  said  that 
where  all  the  items  of  an  account  were  within  the  submission, 
and  the  arbitrators,  having  properly  exercised  their  jurisdiction 
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decided  that  the  jurisdiction  ir 
the  statute,  is  altogether  trar 
of  which  the  submission  is 
nature  must  be  regulate^' 
period  within  which  ap  . 
set  them  aside.    If  tb      t 
is,  whether  a  bill  ca     * 
correct  it  in  part,  t\  ' 
a  rule  of  a  court  < 
diction,  confine^ 
ancient  jurist 
coming  und^ 
be  detdt  w*  ^e; 


^  dtie,  a* 
sho^ 


^ 


of  the 
any 


jrt  wouK 
awarded,  to  di. 
-lis  complained  of,  and  t 
^pose  that  to  be  done  in  the 
>  be  taken  oflF  as  arose  firom  the 
arbitrators  in  respect  of  these  three 
a  of  38,000^.,  20,000?.  was  ascertained  to 
liow  would  it  be  possible  to  make  out  this 

given,  ar  jjl'p^y  ™^®^  ^  ^^^  *^^  P^^^^  ^^^^ 

upon  a^         /ie  court.    It  would  be  to  substitute  that  which 
^^      bad  no  power  to  do,  namely,  to  give  20,000?.  in 
.-^^^^ye  all  the  other  items  open.    How  is  it  possible 
eo    ^<  ^.^  ^  award  in  that  manner?    How  could  it  be  en- 
r    ^^  ^^^ftschment  as  to  the  remaining  sum  of  20,000?.,  for  the 
fi(fd  ^/  *   pjained  of  ?    How  could  an  axjtion  be  brought  upon 
^  ^^e  award  to  recover  that  ?    It  would  be  sufficient  to 
♦answer,  there  is  no  such  award  as  one  for  20,000?.  in 
/*^^^   existence.    In  the  next  plaxje,  it  would  be  a  decisive 
to  it,  that  an  award  for  20,000?.  in  part  would  not  be 
objection  ^^^^  ^^^  stSLnd.    It  is  impossible,  then,  to  let  the 
^"^*"tand  as  an  award  of  particular  items  of  an  account, 
*^      the  arbitrators  have  incorporated  all  into  one  entire  sum, 
^^h^   stating  npon  the  fiwse  of  the  award  the  manner  in  which 
^   ^"ake  up  that  sum ;  and  the  arbitrators  having  stated  as  the 
^'^^dition  that  the  award  shall  be  final,  it  is  impossible  for  the 
^^"  •     to  take  one  part  of  that  simi  and  leave  the  account  open 
P*^^^  the  rest;  they  must  make  their  election,  and  either  seek  to 
^      'de  the  award  in  toio,  or  leave  it  as  it  is.    Had  they,  in  the 
^  ner  time,  applied  to  the  court,  they  might,  on  the  ground  erf 
aT  d  have  impeached  part  of  it,  and  that  would  have  had  the 
ffect'  of  impeaching  it  tn  ioto;  but  it  is  impossible  to  separate 
^    h  an  award,  to  make  it  good  in  part,  and  bad  in  part,  when 
f^.   gptire  upon  the  face  of  it.    These  are  the  difficulties  that 
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'i:— When  this    [*132] 
^     '^  opinion,  that 

^^  ^''^n  .  s:  direeted  to  be  taken 

^^^  -^Oti^  ^jj^  -^fendant  Periam  found 

^  ^^apsed   and  *  *PP^^  to  him  that 

Olid    llvvT^',  '  •    P^^  •^"^J 

..aud  upon  which  they  ,  .ed  to  refer  the 

^  tte   ™^6   at  which   resort   OUgu  *  one  John  Jen- 

^f  ju0tico,  I  think  it  would  bo  going  u  ^  with  great 

J  vj  *  •  '  ^  althouffh 

Viecti  done  n^  any  case,  and  lead  to  infinite  mib^  ^  ^^^^ 

^^-axd  oould  be  disturbed  in  this  court    I  am  clearly  ^.       mdant 

^^yefoxe,  ^ftt  upon  this  ground  the  relief  prayed  by  x\^^      de- 

^amnot  be  granted^  and  the  bill  must  be  dismissed,  ^^ 

The  plaintiff  appealed  from  this  decree,  and  the  appeal  iri^ 
argued  on  the  16th  and  17th  of  March,  1822. 

-X  *Mr.  ^[(ymt  and  Mr.  Shxidwdl  for  the  appellants : — It  [*180] 
is  clear  that  the  defendant  deceived  the  arbitrators,  by 
concealing  the  &cts  as  to  the  stock  which  he  sold  out;  the  only 
question,  therefore,  is,  whether  the  statute  makes  the  award  con- 
clusive. This  is  not  a  case  where  we  seek  to  set  aside  the  &ward, 
we  admit  it  to  be  good  so  far  as  it  goes ;  but  one  part  of  the  ac- 
counts has  not  been  taken,  and  we  desire  to  have  that  added.  As 
a  trustee,  it  was  the  duty  of  the  defendant  to  have  informed  his 
cestui  que  trusts  of  all  the  circumstances.  The  suppression  was 
a  fraud  which  the  statute  cannot  be  intended  to  sanction.  The 
statute  enacts  that  the  process  for  enforcing  awards  shall  not  be 
stopped  except  within  a  certain  time ;  but  that  enactment  does 
not  apply  to  this  case,  because  no  process  has  issued ;  and  if  an 
attachment  is  applied  for,  the  court  will  consider  the  objections 
to  the  award ;  Pedley  v.  Ooddar(L{a)  The  statute  then  goes  on 
to  say  how  awards,  may  be  set  aside,  giving  power  on  a  sum- 
mary application,  but  not  confining  by  negative  words  the  power 
of  courts  of  equity  to  interfere  upon  a  bill  filed 

(a)  t  T.  R  73. 
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upon  the  subject,  pronounced  one  entire  sum  to  be  due,  and  de- 
clared that  upon  payment  of  that  sum  all  accounts  should  close, 
the  award  should  be  bad  as  to  some  of  the  items,  which  were  not 
before  the  arbitrators  in  the  view  in  which  they  were  afterwards 
presented  to  the  court.  In  such  a  case  the  court  would  have,  in 
the  first  place,  to  atialyze  the  entire  sum  awarded,  to  discover 
how  much  of  it  was  composed  of  the  items  complained  of,  and  to 
cut  it  down  to  a  different  simi.  Suppose  that  to  be  done  in  the 
present  instance,  and  so  much  to  be  taken  off  as  arose  from  the 
mistaken  conclusion  of  the  arbitrators  in  respect  of  these  three 
items,  and  that  instead  of  88,000/.,  20,000/.  was  ascertained  to 
be  the  remnant  due ;  how  would  it  be  possible  to  make  out  this 
compound  account,  pardy  under  an  award,  and  partly  under 
the  decree  of  the  court.  It  would  be  to  substitute  that  which 
the  arbitrators  had  no  power  to  do,  namely,  to  give  20,000/.  in 
part,  and  to  leave  all  the  other  items  open.  How  is  it  possible 
to  deal  with  an  award  in  that  manner  ?  How  could  it  be  en- 
forced by  attachment  as  to  the  remaining  sum  of  20,000/.,  for  the 
items  not  complained  of  ?    How  could  an  action  be  brought  upon 

the  award  to  recover  that  ?  It  would  be  sufiBcient  to 
[*129]     *answer,  there  is  no  such  award  as  one  for  20,000/.  in 

existence.  In  the  next  place,  it  would  be  a  decisive 
objection  to  it,  that  an  award  for- 20,000/.  in  part  would  not  be 
final,  and  could  not  stand.  It  is  impossible,  then,  to  let  the 
award  stand  as  an  award  of  particular  items  of  an  account, 
where  the  arbitrators  have  incorporated  all  into  one  entire  sum^ 
without  stating  upon  the  fiice  of  the  award  the  manner  in  which 
they  make  up  that  sum ;  and  the  arbitrators  having  stated  as  the 
condition  that  the  award  shall  be  final,  it  is  impossible  for  the 
parties  to  take  one  part  of  that  sum  and  leave  the  account  open 
as  to  the  rest ;  they  must  make  their  election,  and  either  seek  to 
set  aside  the  award  in  ioto,  or  leave  it  as  it  is.  Had  they,  in  the 
proper  time,  applied  to  the  court,  they  might,  on  the  ground  of 
fraud,  have  impeached  part  of  it,  and  that  would  have  had  the 
effect  of  impeaching  it  tn  toto ;  but  it  is  impossible  to  separate 
such  an  award,  to  make  it  good  in  part,  apd  bad  in  part,  when 
it  is  entire  upon  the  face  of  it.    These  are  the  difficulties  that 
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liaTO  impveased  my  mind ;  I  have  endeavored  most  anxioasly  to 
diflcoyer  aome  principle  upon  wnioh  I  could  declare  that  the 
plainti£&  weie  entitled  to  reli^;  but  when  the  bill  ia  to  have  an 
aooount  tak^i  of  partial  items,  when  it  ia  filed  in  a  oourt  that 
has  not  jurisdiction,  when  it  is  filed  after  the  time  limited  by 
the  statute  has  elapsed,  and  when  the  plaintiffs  do  not  make  out 
that  the  fraud  upon  which  they  proceed,  was  discovered  poste- 
rior to  the  time  at  which  resort  ought  to  have  been  had  to  a 
court  of  justice,  I  think  it  would  bo  going  beyond  what  has  ever 
been  done  in  any  case,  and  lead  to  infinite  mischief  if  such  an 
award  could  be  disturbed  in  this  court  I  am  clearly  of  opinion, 
therefore,  that  upon  this  ground  the  relief  prayed  by  this  bill 
cannot  be  granted,  and  the  bill  must  be  dismissed. 

The  plaintiiBb  appealed  from  this  decree,  and  the  appeal  was 
aigued  on  the  16th  and  17th  of  March,  1822. 

^  *Mr.  Home  and  Mr.  ShadweU  for  the  appellants : — It  [*180] 
is  clear  that  the  defendant  deceived  the  arbitrators,  by 
concealing  the  &cts  as  to  the  stock  which  he  sold  out;  the  only 
question,  therefore,  is,  whether  the  statute  makes  the  award  con- 
clusive. This  is  not  a  case  where  we  seek  to  set  aside  the  Award, 
we  admit  it  to  be  good  so  far  as  it  goes ;  but  one  part  of  the  ac- 
counts has  not  been  taJien,  and  we  desire  to  have  that  added.  As 
a  trustee,  it  was  the  duty  of  the  defendant  to  have  informed  his 
cestui  que  trusts  of  all  the  circumstances.  The  suppression  was 
a  fraud  which  the  statute  cannot  be  intended  to  sanction.  The 
statute  enacts  that  the  process  for  enforcing  awards  shall  not  be 
stopped  except  within  a  certain  time ;  but  that  enactment  does 
not  apply  to  this  case,  because  no  process  has  issued ;  and  if  an 
attachment  is  applied  for,  the  court  will  consider  the  objections 
to  the  award ;  Pedky  v.  Oodclard.{a)  The  statute  then  goes  on 
to  say  how  awards-  may  be  set  aside,  giving  power  on  a  sum- 
mary application,  but  not  confining  by  negative  words  the  power 
of  courts  of  equity  to  interfere  upon  a  bill  filed 

(a)  t  T.  R  73. 
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Mr.  BaupeO,  for  the  respondent,  contended  that  the  plointiffi 
were  barred  by  the  award  and  statute,  and  cited  Owinet  v.  Ban- 
ni8ier,{a)  Nichols  y.  Chalie,{b)  Allardes  v.  OampbeUj{c)  Kampshire 
V.  Y(ywng^{d)  Feiherstone  v.  Coop€r,{e)  Chicot  v.  Lequesne,{g)  Oodr 
frey  v.  Boucher.{h) 

Mr.  Home,  in  reply,  cited  South  Sea  Company  v.  Bumpsiead^{i) 
and  Ward  v.  Periam  ;(i)  and  insisted  that  the  defendant,  being 
bound  as  a  trustee  to  disclose  the  &cts,  stood  in  a  different  situ- 
ation from  any  other  party. 

[*131]  *The  Lord  Chancellor  said,  that  the  trustee  and 
cestui  que  trust  going  to  arbitration,  put  one  another  at 
arms'  length  like  other  parties,  and  could  not  be  relieved,  if  they 
did  not  use  due  care  in  the  proceeding ;  and  desired  that  the 
registrar's  book  might  be  consulted  as  to  the  cases  cited  in  the 
argument(?) 


(a)  14  Vea.  630l  (g)  3  Vet.  aen.  316. 

(6)  Ibid,  266.  {h)  3  Vin.  Abr.  ISS. 

(c)  Bunb.  265.  (»)  TWd,  140. 

(rf)  2  Atk.  166.  (*)  1  Eq.  Cm.  Abr.  91. 
(e)  9  Ves.  6*7. 

([)  The  fbnowing  notes  (^  the  caaes  of  Ward  y.  Periam  and  AUardea  t.  Camp^ 
M^  and(^  the  oaaa  of  ReffneUr,  Luscombe^  referred  to  in  the  report  of  AUardea  t. 
Oan^pbeU,  weie  fhmiahed  to  the  Lord  Chancellor. 

Ward  v.  Perluc. 
[2Eq.  Cag.Abr.  91.} 

The  order  on  the  hearing  of  this  caose  lor  farther  directions,  on  the  21st  April, 
1*721,  is  in  these  terms : — 

This  cause  coming  on  the  20th  day  of  May  last,  to  be  heard  and  debated,  the 
scope  of  the  plaintiff's  bill  being  to  set  aside  the  award  dated  ^e  18th  day  of  De- 
cember, 1718,  made  by  the  defendants  Walker  and  Lloyd,  as  arbitrators  between 
the  plaintiff  and  the  defendant  Periam,  touching  several  matters  of  account  depend- 
ing between  them,  and  touching  which  there  was  a  former  suit  pending  in  this 
court  between  the  said  plaintiff  and  defendant  Periam,  and  that  the  defendant's  pro- 
ceedings at  law  on  the  award  bond  entered  into  by  the  plaintiff  might  be  stayed, 
and  said  bond  bo  delivered  up  to  be  cancelled.    The  said  plaintiff  by  his  bill  chaig- 
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March  4<ft. — ^The  Lord  Chancellor  : — When  this    [♦132] 
case  came  before  Sir  T.  Plainer,  he  was  of  opinion,  that 

ing^  that  by  the  decree  m  the  fonner  canm,  an  aooonnt  being  directed  to  be  taken 
bj  Mr.  Browning,  then  one  of  the  Mastera  of  this  court,  the  defendant  Periam  finind 
there  would  be  a  great  balance  due  thereon  to  the  plaintiff,  and  applied  to  him  that 
they  might  settle  the  account  between  themselves,  to  which  the  plaintiff  agreed ; 
but  they  differing  between  themselves  on  some  items,  it  was  agreed  to  refer  the 
matters  to  the  arbitration  of  said  defendants  Walker  and  Llojd,  and  of  one  John  Jen- 
kins,  or  of  any  two  of  them,  and  that  said  Walker  and  Lloyd  proceeded  with  great 
partiality,  and  awarded  the  plaintiff  to  pay  the  defendant  32i2.  19«.  3  I-2<1  although 
^ey  ought  to  have  awarded  the  defendant  Periam  to  have  paid  the  plaintiff  lOOL 
and  upwards,  besides  costs  of  suit ;  and  that  after  said  award  made,  the  defendant 
Periam  assigned  the  benefit  thereof  to  the  defendant  Mitchell,  in  trust  for  the  de- 
fendants Dally,  Selleck  and  Taasell ;  since  which  the  defendant  Periam  became 
bankrupt,  and  his  effects  had  been  assigned  to  the  defendant  Lloyd,  who  put  the 
award  bond  entered  into  by  the  plaintiff  in  suit ;  whereto  the  defendants  Periam, 
Lloyd  and  Walker  insisted  that  said  award  was  just,  and  was  fairly  made ;  and  the 
defendant  Lloyd  msiflted  that  the  same  ought  not  to  be  set  aside,  and  the  rather  for 
that  the  plaintiff  had  himself  caused  the  award  to  be  made  a  rule  of  the  Court  of 
King*s  Bench;  and  though  he  afterwards  caused  the  said  court  to  be  moved  that 
the  same  might  be  set  aside,  could  not  prevail  tberem.  Whereupon,  and  the  plead- 
ings in  the  cause  being  then  opened,  and  upon  hearing  of  the  bond  of  submission 
dated  the  nth  day  of  October  1718,  the  rule  whereby  the  said  submission  was  made 
a  rule  of  the  Court  of  King's  Bench,  the  rule  for  the  defendant  Periam  to  show  cause 
why  the  said  award  should  not  be  set  aside,  and  the  rule  made  upon  his  showing 
canae  to  discharge  the  last  rule,  and  the  Act  of  Parliament  for  determining  differ- 
ences by  arbitration,  read,  and  what  was  insisted  on  by  the  counsel  for  all  the  said 
parties;  his  Lordship  thought  fit,  and  so  ordered,  that  it  should  be  referred  to  Mr. 
Lightborme,  one  of  the  Masters  of  this  Court,  to  state  what  proceedings  there  had 
been  in  the  Court  of  King's  Bench,  and  how  &r  the  defendants  had  insisted  on 
those  proceedings  by  their  answers.  In  pursuance  whereof  the  said  Master  made 
his  report,  dated  the  25th  November,  1720,  and  thereby  certified,  that  on  the  Ilth 
February,  in  the  fifth  year  of  his  Majesty's  reign,  on  the  plaintiff  Ward's  motion,  a 
rule  of  the  Court  of  King's  Bench  was  made,  that  the  submission  of  the  matters  in 
difference  between  him  and  the  defendant  Periam  should,  according  to  the  form  of 
the  statute,  be  entered  and  made  an  order  of  the  same  court;  and  on  the  same  day 
of  the  plaintiff  Ward's  motion,  another  rule  was  made  of  the  same  court,  on  reading 
the  affidavit  of  the  plaintiff  Ward  and  Mr.  John  Jenkins,  whereby  the  first  day  of 
the  then  next  term  was  given  to  the  defendant  Periam,  to  show  cause  why  the 
arbitration  between  the  parties  lately  made  should  not  be  made  void ;  and  that  on 
the  25th  day  of  April  following,  the  defendant  Periam  coming  to  show  cause,  after 
some  considerable  debate  of  the  matter,  the  court  was  divided  in  opinion,  two 
judges  against  two  judges,  as  to  the  setting  aside  said  award,  and  thereupon  a  rule 
was  made  that  said  former  rule  should  be  discharged,  and  said  master  by  his  report 
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the  circumstance  of  the  award  having  been  made  a  rule 
*of  the  Court  of  King's  Bench,  might  have  been  a  bar 
to  a  bill  to  set  aside  the  award  altogether,  and  that  a 


fhrther  certified,  that  after  said  rule  of  25th  April,  one  or  more  motions  were  made 
in  the  King's  Bench  on  the  defendant  Periam's  behalf)  for  an  attachment  against 
said  Ward  for  non-perfonoance  of  said  award,  but  that  no  rule  was  thereupon  made. 

And  the  cause  coming  this  present  day  to  be  heard  before  his  Lordship  for  further 
directions,  in  the  presence  of  counsel  learned  on  all  sides,  whereupon,  and  upon  the 
debate  of  the  matter,  and  hearing  said  Master's  report,  the  decretal  order  dated  the 
13th  November,  4th  Georgii  Regis^  with  defendant  Walker's  answer,  and  the  proofe 
taken  in  this  cause,  read,  and  what  was  alleged  by  the  counsel  for  all  said  parties, 
his  Lordship  declares  that  it  appears  that  said  award  was  imfkirly  obtained,  and  doth 
therefore  order  and  decree  that  the  same  be  set  aside,  and  that  the  defendant  Lloyd 
do  acknowledge  satisfaction  in  the  judgment  obtained  on  the  award  bond,  and  that 
the  defendant  Walker  do  pay  unto  the  plaintiff  his  costs  at  law,  and  of  this  suit,  to 
be  taxed  by  said  Master. 

Allabdes  v.  Campbeui. 

[Bill  filed  Mick,  Term,  2  Gto,  2,  RoU  146.— Bunbury,  265.] 

The  bill  in  this  cause  stated,  that  the  parties  reciprocally  entered  into  bonds  in 
the  penalty  of  1,0002.  conditioned  for  the  performance  of  the  award  of  two  arbitra- 
tors, to  whom  they  had  agreed  to  refer  all  matters  in  difference  between  them,  or  if 
the  two  arbitrators  disagreed,  of  such  umpire  as  they  should  appoint,  with  a  clause 
that  the  award  or  umpirage  should  be  made  a  rule  of  the  Court  of  King's  Bench. 
It  stated  that  the  arbitrators  made  no  award,  but  appointed  an  umpire ;  that  he  made 
his  award,  directing  the  plaintiff  to  deliver  up  the  note  of  hand  on  which  he  founded 
his  demand  against  the  defendant,  but  tliat  he  made  such  award  without  hearing 
plaintiff  or  giving  him  an  opportunity  to  produce  his  vouchers  or  proofs ;  that  he 
had  informed  the  plaintiff  that  he  did  not  mean  bis  award  to  be  final,  but  that  the 
same  should  bo  revised  if  the  plaintiff  was  dissatisfied ;  and  that  the  defendant  also 
agreed,  that  if  the  plaintiff  was  dissatisfied  there  should  be  a  fUrther  reference,  and 
new  bonds  of  reference  should  be  entered  into.  The  bill  charged  that  the  umpire 
misconducted  himself^  that  the  award  was  unwarrantable,  framed  on  untrue  sugges- 
tions, and  got  by  surprise  and  without  due  method  had,  or  good  consideration  taken 
by  the  umpire.  It  stated  that  the  defendant  had  made  the  submission  a  rule  of  the 
Court  of  King's  Bench,  and  was  proceeding  against  plaintiff  on  an  attachment  issued 
out  of  that  court ;  and  it  prayed  for  an  account  between  the  parties,  and  for  an  in- 
junction to  restrain  the  defendant's  proceeding  on  the  bonds  of  submission,  or  by  ai^ 
rule  or  process  of  the  King's  Bench. 

The  defendant  pleculed,  and  set  out  the  award  at  length,  also  a  rule  of  the  King's 
Bench,  mr^ing  the  submission  a  rule  of  that  court,  and  stated  that  he  moved  the 
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fortiori  it  was  an  answer  to  a  bill  to  set  aside  the  award 

in  part    The  case  was  aigued  in  two  ways.    *It  was    [*134] 

insisted  by  the  defendant,  that  this  court  has  no  authority 

King's  Bench  for  aeq  attachment  against  plaintiff  finr  non'petibnnanoe  of  the  award, 
that  plaintiff  then  obtained  a  rule  for  defendant  to  show  cause  why  the  award  shoiUd 
not  be  set  aside,  and  that  that  rule  was,  upon  hearing  counsel  on  both  sides,  dis- 
chai^ged.  He  then  stated  the  statute  of  William  and  Mary,  and  ayeired  that  the 
award  was  not  pnxnired  by  corruption  or  any  other  undue  means,  and  that  the 
umpire  did  not  misbehave  himself;  that  the  award  was  made  absolutely  and 
without  any  condition  as  to  the  plaintiff's  being  satisfied  with  the  same ;  that  no 
complaint  was  made  to  the  Sling's  Bench,  before  the  last  day  of  the  term  after  the 
award  made,  that  the  umpire  had  misbehaved;  whereby  the  award  was  conclusive, 
and  not  liable  to  be  impeached  in  any  court  of  law  or  equity ;  that  the  plaintiff  had 
exhibited  a  bill  in  Chancery  for  relief;  to  which  the  defendant  had  pleaded,  and  hia 
plea  was  allowed,  and  the  bill  since  dismissed  for  want  of  proeecation,  and  the  de- 
fendant thereibre  pleaded  the  said  statute  of  William  axul  Mary,  and  the  other  mat* 
ters  aforesaid,  in  bar  of  all  discovery  and  relief  sought  by  the  bilL 

This  plea  was  upon  aigument  ordered  to  stand  for  an  answer,  with  liberty  to  the 
plaintiff  to  except,  exceptions  were  taken,  and  a  long  answer  put  in:  bat  upon 
search  made  it  does  not  appear  that  the  cause  was  ever  heard. 

Retkell  v.  Luscomb  akd  Perbott. 

[Bill  filed  Trin.  T^  9  Geo,  1.    I>ecree  2d  May,  1127.    Soil  138.] 

In  this  case  it  was  found  necessary  to  refer  to  the  original  records  in  the  £^ 
diequer  at  Westminister. 

The  bill  set  forth  a  submission  to  arbitration  of  differences  between  Reynell  and 
Penott,  by  bonds  which  both  entered  into,  with  a  clause  that  either  might  move  to 
have  the  submission  made  a  rule  of  the  Court  of  King's  Bench.  It  stated  tlie  award 
made  by  the  arbitrator,  that  the  defendant  unduly  obtained  the  same,  and  to  defeat 
the  plaintiff  of  his  legal  remedy,  and  to  deprive  him  of  an  opportunity  of  making  a 
legal  complaint  of  the  corrupt  practices  aforesaid,  neglected  to  make  the  submission 
a  rule  of  the  Court  of  King's  Bench,  till  it  was  too  late  for  the  plaintiff  to  apply  to 
the  court  to  set  aside  the  award  according  to  the  directions  of  the  statute,  that  the 
plaintiff  was  thus  remediless  by  the  rules  of  law,  by  the  defendant's  contrivance, 
and,  therefore,  the  prayer  was  that  the  award  might  be  set  aside,  for  an  account,  and 
for  an  injunction  to  stay  the  defendant's  proceedings  at  law. 

The  answer  denied  each  individual  act  of  complaint,  and  improper  conduct  in  the 
arbitrator,  chaiged  in  the  bill,  and  denied  that  any  contrivance  had  been  used  by 
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to  set  aside  an  award  made  a  rule  of  a  court  of  law  under  the 
statute  of  William.  And  for  this  purpose  were  cited 
[*135]  several  cases:  AUardes  v.  Campbell,  *and  two  cases  be- 
fore me — Nichols  v.  Chalie,  and  Owinett  v.  Bannister ; 
in  the  latter  of  which  cases,  I  consulted  Lord  EUenborough,  who 
was  of  opinion,  that  the  statute  was  imperative  upon  a  court  of 
equity,  as  well  as  a  court  of  law.  Supposing  these  au- 
[*136]  thorities  ^untouched,  it  was  contended  by  the  plaintife, 
that  there  had  been  fraud  on  the  part  of  this  trustee, 
that  when  this  matter  was  before  the  arbitrators,  it  was  his  duty 
to  have  stated  to  them  what  he  had  done,  and  that  his  having 
withheld  the  information  was  fraud ;  and  it  was  insisted,  that 
an  award  obtained  by  fraud  could  stand  no  higher  than  a  judg- 
ment obtained  by  fraud ;  and  as  a  judgment  obtained  by  a  fraud 
was  a  nullity,  an  award  obtained  by  fraud  was  a  nullity.  The 
first  answer  that  the  Master  of  the  Rolls  gives  to  this  argument 
is,  that  when  parties  refer  their  diiFerences  to  an  arbitrator,  they 
put  themselves  at  arms'  length  from  each  other,  and  that  the 
plaintiflfe  were  at  liberty  to  ask  the  defendant  all  manner  of  ques- 
tions. A  second  answer  is,  that  though  the  argument  might 
have  been  good,  if  the  bill  had  been  to  set  aside  the  award  in  toto^ 
it  is  a  different  thing,  when  one  entire  sum  has  been  awarded, 
to  come  upon  this  principle  to  correct  the  award  as  to  part  only. 
A  third  answer  is,  that  the  plaintifis,  without  putting  any  ques- 
tion to  the  defendant,  might  have  discovered  the  truth ;  and  it 
was  proved  that  before  six  months  had  expired  the  fiwjt  was 
known,  and  yet  instead  of  applying  to  set  aside  the  award  with- 

the  defendant,  to  prevont  the  plaintiff's  motion  in  the  King's  Bench  to  set  aside  the 
award,  and  alleged  that  on  the  contrary,  the  plaintiff  practised  on  the  subscribing 
witnesses  of  the  bonds  of  submission,  to  prevent  their  making  an  affidavit  of  the 
execution,  which  was  necessary  in  order  to  their  being  made  a  rule  of  court,  that 
the  defendant  was  in  consequence  much  delayed  in  making  this  submission  a  rule  of 
court,  but  that  the  plaintiff  might,  after  this  was  done,  have  moved  the  court  to  set 
aside  the  award,  and  in  &ct  did  send  some  affidavits  to  London  in  order  to  a  motion 
being  made,  but  did  not  make  any. 


The  cause  being  prosecuted  to  issue,  witnesses  were  examined ;  and  upon  hear- 
ing, the  bill  was  dismissed  with  costa 
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in  the  time  appointed  bj  the  statute,  they  went  on  to  take  the 
whole  benefit  of  the  award  for  the  entire  sum ;  and  having  done 
so,  at  length  filed  this  bill  to  set  aside  the  award  in  part.  The 
Master  of  the  Bolls  reasons  also  in  this  way :  You  could  not 
bring  an  action  for  part  of  an  award,  nor  could  you  have  an 
attachment  for  part ;  for  then  the  objection  would  hold  good  at 
law,  that  the  award  in  that  state  is  not  final.  .On  these  and 
other  grounds,  I  feel  myself  unable  to  struggle  against  this  de- 
cree ;  and,  therefore,  though  not  without  reluctance,  I  afSrm  it. 

Decree  affirmed. 


REPORTS  OF  CASES 
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Ex  PARTE  Town,  in  the  Matter  op  Alchin. 

1823:  10th  April 

Tbe  ooart  will  not  direct  a  leferonce  to  the  Master  aa  to  the  rednetion  of  rent  upon 
the  petition  of  a  tenant. 

This  was  the  petition  of  one  of  the  tenants  of  a  lunatic's  estate, 
praying  a  reference  to  the  Master  to  inquire  whether  it  was 
proper  that  any  reduction  should  be  made  in  his  rent. 

The  Lord  Chancellor  desired  it  to  be  understood,  as  a  gen- 
eral rule,  that  he  would  not  make  the  order  which  was  prayed, 
upon  the  petition  of  the  tenant.(a) 

Petition  dismissed  with  costs. 

*Mr.  H(yme  for  the  petition.  [*188] 

Mr.  OarraU  for  the  committee. 

Mr.  Sugden  for  the  next  of  kin. 

(a)  Upon  a  similar  petition  on  the  preceding  day,  the  Lord  Chanoellor  observed, 
that  m  fhtnre  every  application  for  a  redaction  of  the  rent  of  a  lunatic's  estate  must 
be  made  by  the  committee,  and  that  the  Master  should  in  vnxAi  oases  always  be  di- 
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rccted  to  inquire,  whether  it  would  not  be  more  for  the  benefit  of  the  lunations  < 
tate  that  the  tenant  should  give  up  his  lease,  than  that  his  rent  should  be  ; 
duced.    Ex  parte  West 


Head  v.  Head. 

1823:  16th  and  24th  April 

Where  personal  access  between  husband  and  wife  is  established,  sexual  intercourse 

■   is  to  be  presumed ;  and  the  presumption  must  stand  till  rebutted  by  dear  and 

satis&ctory  evidence. 
Miscarriage  of  a  judge,  in  directing  a  jury,  is  not  a  ground  for  a  new  trial,  if)  looking 

at  the  whole  evidence  and  the  address  of  the  judge  to  the  jury,  the  conscience  of 

the  court  is  satisfied. 


This  was  a  motion  for  the  new  trial  of  an  issue,  directed  by 
the  Vioe-Cliancellor,  upon  the  question  whether  the  plaintiff  was 
the  legitimate  child  of  William  Head. 

The  following  facts  were  proved  at  the  trial ;  that  William 
and  Elizabeth  Head  intermarried  on  the  9th  of  November,  1795, 
and  that  disagreements  having  arisen  between  them,  in  conse- 
quence of  the  husband's  habitual  drunkenness,  a  separation  took 
place  in  June,  1797 ;  that  in  November,  1797,  Elizabeth  Head 
went  to  reside  at  the  house  of  her  uncle,  Thomas  Randall,  who 
had  a  son,  James  Bandall,  living  with  him,  and  that  William 
Head  was  in  the  habit  of  visiting  his  wife  during  her  residence 
at  Thomas  Randall's  house ;  that  upon  the  occasion  of  the  last 
interview  between  them,  which  took  place  in  July  or  August, 
1798,  they  were  alone  in  a  kitchen  for  some  time,  and  that 
Elizabeth  Head  afterwards  became  pregnant,  and  left; 
[*139]  Mr.  Randalls' ;  that  on  the  7th  of  May,  1799,  *the  plain- 
tiff was  born,  and  was  baptized  by  the  name  of  James, 
the  son  of  William  and  Elizabeth  Head.  That  William  Head 
died  on  the  30th  of  August,  1800,  and  that  in  1806,  Elizabeth 
Head  intermarried  with  James  Randall,  and  had  afterwards 
ianother  child  Francis ;  it  was  also  proved,  that  after  the  marriage 
of  his  mother,  the  plaintiff  was  sent  to  school  by  the  name  of 
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James  Bandall,  and  that  he  had  subsequently  used,  and  been 
known  by  that  name,  but  there  was  no  evidence  of  any  fiimil- 
iarity  having  passed  between  James  Bandall  and  Elizabeth  Head, 
up  to  the  time  of  her  leaving  the  house  of  Thomas  Eandall. 

The  new  trial  was  moved  for  on  the  groimd  of  a  misdirection 
by  Mr.  Justice  Burrough,  before  whom  the  issue  was  tried,  who 
had  laid  down  the  law  to  the  jury,  in  the  language  of  Lord 
Ellenborough  in  the  case  of  The  King  v.  Luffe^{a)  the  effect  of 
which  was,  that  where  a  child  is  bom  of  a  married  woman,  the 
husband  is  to  be  presumed  to  be  the  fiither  of  it,  unless  there  be 
evidence  to  show  the  absolute  physical  impossibility  of  the  feet. 

The  motion  had  been  made  before  the  Vice-Chancellor,  and 
refused ;  and  the  same  line  of  argument  was  adopted  in  support 
of  the  motion,  which  had  been  urged  in  the  court  below. 

Mr.  Serjeant  Lens  and  Mr.  Pepys  for  the  motion. 

Mr.  Heald  and  Mr.  Phillimore  against  it. 

The  Lord  Chancellor  : — ^If  I  rightly  understand  that  case 
of  The  King  v.  Luffe,  I  take  it  directly  to  establish  no 
more  than  this,  that  if  a  *man  be  proved  to  have  had  [*140] 
sexual  intercourse  with  his  wife,  yet  still  if  it  can  be 
shown  that  it  was  impossible  that  the  child  of  the  wife  should  be 
his  child,  it  is  competent  to  a  party,  notwithstanding  sexual  in- 
tercourse between  the  husband  and  wife  be  proved,  to  establish 
by  evidence  the  impossibility  that  such  sexual  intercourse  could 
bring  the  child  into  existence.  There  is  no  denying  that  in  what 
fell  from  the  judges  in  that  case,  there  are  very  strong  passages 
to  show,  that.beyond  that  they  did  not  mean  to  determine,  how 
fer  the  old  rule  of  law,  as  to  the  husband^s  being  within  the  four 
seas,  was  or  was  not  to  be  affected. 

The  case  of  the  Banbury  Peerage  was  decided  in  the  House 

(a)  8  East  193. 
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of  Lords  after  very  great  consideration,  and  upon  that  occasion 
some  questions  were  put  to  the  judges.  Now  it  is  well  known, 
that  the  questions  proposed  to  the  judges  by  the  House  of  Lords, 
though  made  to  approximate  so  nearly  to  the  questions  to  be 
determined,  as  to  enable  the  House  to  form  a  judgment  on  the 
case  actually  before  it,  cannot  be  the  very  questions  which  the 
house  is  called  upon  to  decide.  The  answers  given  by  the 
judges,  therefore,  although  entitled  to  the  greatest  respect,  as 
being  their  opinions  communicated  to  the  highest  tribunal  in 
the  kingdom,  are  not  to  be  considered  as  judicial  decisions,  but 
in  that  case  of  the  Banbury  Peerage,  I  take  them  to  have  laid 
down,  so  as  to  give  it  all  the  weight  which  will  necessarily  travel 
along  with  their  opinion,  although  not  a  judicial  decision,  that 
where  access  according  to  the  laws  of  nature,  by  which  they 
mean,  as  I  understand  them,  sexual  intercourse,  has  taken  place 
between  the  husband  and  wife,  the  child  must  be  taken  to 
be  the  child  of  the  married  person,  the  husband,  unless  on 
the  contrary  it  be  proved,  that  it  cannot  be  the  child  of  that 
person.  Having  stated  that  rule,  they  go  on  to  apply  them- 
selves to  the  rule  of  law  where  there  is  personal 
[*141]  access,  as  contra-distinguished  from  *sexual  inter- 
course, and  on  that  subject  I  understand  them  to  have 
said  that  where  there  is  personal  access,  under  such  cir- 
cumstances that  there  might  be  sexual  intercourse,  the  law 
raises  the  presumption  that  there  has  been  actually  sexual  inter- 
course, and  that  that  presumption  must  stand  till  it  is  repelled 
satisfactorily  by  evidence  that  there  was  not  such  sexual  inter- 
course. What  is  satisfactory  evidence  that  there  was  not  such 
sexual  intercourse,  is  a  question  which  may  be  put  in  two  points 
of  view:  first,  is  it  meant  that  it  must  be  proved,  from  circum- 
stances which  took  place  at  the  time  that  that  personal  access, 
which  might  or  might  not  give  an  opportunity  of  sexual  inter- 
course, was  had,  or  by  the  evidence  of  persons  present,  that  sex- 
ual intercourse  did  not  take  place?  or,  secondly,  that  you  are  to 
go  into  all  the  evidence  as  to  the  conduct  of  the  parties  prior  to 
the  interview  in  which  personal  access  was  had,  and  their  con- 
duct after  that  interview,  in  order  to  satisfy  yourself,  by  the  evi- 
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dence  of  circumstanceB  both  previous  and  subsequent  to  the 
interview,  what  did  or  did  not  pass  when  that  interview  was  had. 
Whenever  it  is  necessary  to  decide  that  question,  great  care 
must  be  taken,  regard  being  had  to  this,  that  the  evidence  \s  to 
be  received  under  a  law  which  respects  and  protects  legitimacgr, 
and  does  not  admit  any  alteration  of  the  status  ei  conditio  of  any 
person,  except  upon  the  most  clear  and  satisfactory  evidence. 
It  does  not  appear  to  me  to  be  necessary  now  to  ascertain  what 
is  the  actual  rule  of  law  upon  the  subject;  upon  my  recol- 
lection of  the  Banbury  Peerage  Case  it  was  the  opinion  of  the 
judges,  that  where  personal  access  is  established,  sexual  inter- 
course is  to  be  presumed,  and  that  that  presumption  must  stand 
till  done  away  with  by  clear  and  satisfactory  evidence,  whether 
that  evidence  apply  directly  to  the  period  at  which  personal  ac- 
cess was  proved,  or  whether  it  may  be  called  satis&ctory,  if  it 
apply  not  to  that  period,  but  to  antecedent  and  subsequent  pe- 
riods, in  one  way  or  other  the  rule  must  be  established. 

♦The  LoBD  Chancellor  then  observed  upon  the  [*142] 
doctrine  of  courts  of  equity  as  to  new  trials,  that  if 
evidence  which  ought  to  have  been  received  has  been  refused,  op 
evidence  which  ought  to  have  been  refused  has  been  admitted, 
or  if  in  some  instances  the  judge  can  be  shown  to  have  miscar* 
ried  in  his  directions  to  the  jury,  the  court  will  not  grant  a  new 
trial,  if  looking  at  the  whole  evidence  before  the  jury,  and  the 
address  of  the  judge  to  the  jury,  its  own  conscience  is  satisfied; 
and  concluded  by  remarking  that  if  the  jury,  upon  the  evidence, 
had  found  it  a  case  of  illegitii^^y,  he  should  have  granted  a 
new  trial,  and  that  it  would  be  dangerous  beyond  measure  for 
the  coturt  to  say  that  such  evidence  as  was  given  at  th^  trial  was 
evidence  to  repel  or  break  down  the  presumption  of  law. 

New  trial  refused 
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PEDIGBBB, 
BD  TO  or  Tm  rotLOwno  (un.) 


Edward  »Oharlott« 
Atkyns.    Atkyzit. 


Wright  Kdward 
Atkyns,  died,  i.  p. 


John  Atkyns— Mary  Atkyns 
Wright,  Wright, 

died  1.  p. 


•n, 


Atkyns- 
idow. 


Robert  John 
dieds.p. 


Mary— Oharles 
BUxabeth.    Palmer. 


Dorothy. 


Vranoes. 


Harriet. 


[*143]  *Mary  Atkyns  Wright,  Widow  ;  Arthur  Edward 
HowMAN,  Clerk;  Charles  Palmer,  Esquire,  and 
Mary  Elizabeth  his  Wife,  late  Mary  Elizabeth  At- 
kyns; Ann  Dorothy  Atkyns;  and  Mary  Atkyns,  Widow 
V.  Charlotte  Atkyns,  Widow;  Elizabeth  Berney; 
Thomas  Trench  Berney;  Frances  Atkyns;  and  Har- 
riet Atkyns. 

1823 :  1*7111,  19th,  2l8t  and  26th  April 

Devise  to  A.  and  her  heirs  forever,  in  the  fullest  confidence  that  after  her  decease 
she  will  devise  the  property  to  my  family ;  A.  is  tenant  in  fee. 

Where  a  decision  which  is  to  bind  others,  can  only  be  made  hereafter,  it  is  the  duty 
of  the  court,  in  the  meantime,  to  preserve  the  property  in  such  a  state,  that 
when  it  is  made  out  who  are  the  objects  of  favorable  decision,  they  may  have  the 
benefit  of  it. 

The  court  therefore  refused  to  interfere  by  injunction  to  restrain  A  fit>m  cutting 
down  timber,  upon  a  biU  filed  by  persoi^  claiming  to  be  interested  under  the 
foregoing  devise  after  the  death  of  A.,  but  ordered  that  A.  should  be  at  liberty  to 
cut  the  timber,  in  a  husbandlike  manner,  as  tenant  in  fee,  giving  security  for  the 
value,  or  bringing  the  value  into  court. 

Under  an  immediate  devise  to  A  for  life,  remainder  to  "  my  family,"  the  heir  at  law 
of  the  testator  is  entitled  in  remainder. 

To  create  a  trust  by  means  of  an  obligation  imposed  upon  the  conscience  of  a  devisee, 
the  words  must  be  imperative,  the  subject  must  be  certain,  and  the  object  as  cer- 
tain as  the  subject 

The  words  in  the  fUlleet  confidence  are  imperative. 

Whether,  where  an  estate  in  f^  is  given  to  the  devisee,  the  trust  shall  be  consid- 
ered 80  restrictive,  that  the  tenant  in  fee  shall  not  be  at  liberty  with  respect  to 
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timber  and  mines  to  treat  the  estate  in  the  same  hnsbandlike  manner  as  another 

tenant  in  fee.    Qner^. 
Ibe  context  will  affect  the  conBtmction  of  words  in  a  will ;  whether  the  purposes 

of  the  testator,  and  the  nature  of  the  enjojrment  given  to  the  individual  in  other 

parts  of  the  will,  may  not  also  affect  the  construction.    Query. 
The  word  '*  relationa**  means  persons  entitled  according  to  the  Statute  of  Distribu> 

tions,  and  is  a  term  that  sufficiently  describes  a  class  of  personsL 
Thd  word  "  descendants"  is  capable  of  such  a  construction,  as  to  show  who  fidl 

withm  the  class  which  that  word  describes.  I 

1 

Wright  Edward  Atkyns,  the  only  son  of  the  defendant^  I 

Charlotte  Atkyns,  made  his  will  in  the  following  fonn : 
I,  Wright  Edward  Atkjms,  give,  *devise  and  bequeath     [*144] 
all  my  manors,  messuages,  farms,  lands,  tenements,  ad- 
vowsons  and  hereditaments,  as  well  leasehold  as  freehold  and 
copyhold,  or  of  whatever  tenure  or  tenures  the  same  may  be, 
situate  in  Kettering  lane,  and  elsewhere,  in  the  county  of  Nor- 
folk, and  all  my  other  real  estate  whatsoever  and  wheresoever,  i 
and  of  what  tenure  or  tenures  soever,  unto  my  dear  mother,  I 
Charlotte  Atkyns,  and  her  heirs  for  ever,  in  the  fullest  confi-  I 
dence  that  after  her  decease  she  will  devise  the  property  to  my 
fiunily;  and  I  do  hereby  subject  and  charge  the  aforesaid  prem- 
ises to  and  with  the  payment  of  all  such  just  debts  as  I  shall 
owe  at  the  time  of  my  decease ;  and  I  do  hereby  give  and  be- 
queath to  my  aforesaid  dear  mother,  Charlotte  Atkyns,  all  my 
goods,  chattels  and  personal  estate  for  her  own  benefit,  after  pay- 
ment of  my  debts,  funeral  expenses,  the  expenses  of  proving 
this  my  will,  and  all  expenses  incident  to  the  due  execution 
thereof;  and  I  appoint  the  said  Charlotte  Atkyns  sole  executrix 
of  this  my  will. 

The  former  suit  of  Wnght  v.  Atkynsia)  was  instituted  by  John 
Atkyns  Wright,  the  uncle  and  heir  at  law  of  the  testator,  in 
which  suit,  aft;er  alleging  that,  as  the  personal  representative  of 
William  Wright  and  Mary  Wright  respectively,  he  had  become 
an  incumbrancer  upon  the  estates  devised  by  the  will  of  the  said 
Wright  Edward  Atkyns,  the  legal  fee  in  those  estates  having 

(a)  VI  Vea.  265 ;  Coop.  Ohan.  Gas.  Ill ;  19  Yes.  299. 
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been  conveyed  to  Sir  James  Graham  upon  trust,  to  secure  2,700i 
due  to  the  said  William  Wright,  and  the  equitable  fee  having 
been  vested  in  him,  the  said- John  Atkyiis  Wright,  upon  trust  to 
sell  for  the  payment  of  debts,  and,  amongst  others,  of  a  debt  of 
IjOOOZ.  due  to  the  said  Mary  Wright,  he  insisted  that  he  was  en- 
titled to  have  part  of  the  estates  sold  for  the  payment  of  his 

incumbrances,  and  he  raised  the  question,  whether  the 
[*145]     said  Chariotte  Atkyns,  who  was  a  defendant  in  the  *suit, 

as  the  devisee  and  executrix  of  the  said  Wright  Ed- 
ward Atkyns,  was  tenant  for  life,  or  tenant  in  fee,  of  the  estates 
devised  to  her,  by  suggesting,  that  in  order  to  determine  how  fiir 
those  estates  were  to  be  burdened  with  both  the  principal  and 
interest  due  to  him,  the  said  John  Atkyns  Wright,  it  was  ne- 
cessary to  decide  whether  the  said  Charlotte  Atkyns  was  bound 
to  keep  down  the  interest,  a  question  which  depended  upon  the 
extent  of  her  interest  in  the  estates. 


By  the  decree  pronounced  by  the  late  Master  of  the  Bolls,  Sir 
William  Grant,  on  the  hearing  of  the  aforesaid  suit  on  the  18th 
of  July,  1809,  it  was  declared  that  the  said  Charlotte  Atkyns 
was  only  tenant  for  life  of  the  estates  devised  by  the  will  of  the 
said  Wright  Edward  Atkyns,  and  that  the  said  John  Atkyns 
Wright  was  entitled  to  raise  by  sale  of  the  said  estates,  what 
should  be  found  due  to  him  for  principal  and  interest,  accrued 
at  the  time  the  said  Charlotte  Atkyns  took  possession  thereof 
and  that  what  should  be  found  due  for  interest  accrued  since  the 
said  Charlotte  Atkyns  took  possession,  ought  to  be  answered  by 
her  personally  ;  and  it  was  ordered,  that  what  should  be  found 
due  for  principal  and  interest  to  the  time  the  said  Charlotte 
Atkyns  took  possession  of  the  said  estates,  should  be  raised  by 
sale  accordingly 

After  the  decree  of  the  Master  of  the  Bolls,  an  injunction  was 
granted  by  the  Lord  Chancellor  to  restrain  the  defendant  Mrs. 
Atkyns,  from  cutting  down  timber  on  the  estates,(a)  and  his 
Lordship  subsequently  affirmed  his  Honor's  decree.(6) 


(a)  Coop.  Chan.  Caa.  111. 


(&)  19  Tea.  299. 
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An  appeal  having  been  presented  to  the  House  of  Lordfl>  by 
the  defendant  Charlotte  Atkyns,  from  the  decree  of  the 
Master  of  the  Rolls,  affirmed  by  the  Lord  *Chancellor,  [*146] 
and  from  the  order  by  which  the  injunction  was  awarded ; 
their  Lordships  were  pleased  to  reverse  the  original  decree,  and 
the  decree  of  affinnance,  so  fer  as  they  declared  that  the  said 
defendant  was  only  tenant  for  life  of  the  estates  therein  men- 
tioned, and  all  directions  consequent  thereupon,  and  they  also 
reversed  the  order  for  the  injunction,  so  far  as  the  same  waa 
founded  on  the  aforesaid  declaration,  with  liberty  to  the  said 
defendant  to  apply  to  the  Court  of  Chancery,  as  she  should  be 
advised,  touching  such  injunction,  as  awarded  on  any  other 
ground. 

Part  of  the  estates  having  been  sold,  pending  the  appeal  from 
the  decree  at  the  rolls,  and  the  moneys  arising  from  the  sale  hav- 
ing been  applied  in  payment  of  the  principal  and  interest  directed 
to  be  raised  by  the  decree,  the  injunction  in  the  former  suit  was, 
immediately  after  the  reversal  of  the  decree  in  the  House  of 
Lords,  dissolved  by  the  Lord  Chancellor,  upon  the  motion  of 
Mrs.  Atkyns,  supported  by  an  affidavit,  that  the  principal  interest 
and  costs  due  to  the  said  John  Atk3ms  Wright  in  respect  of  his 
incumbrances,  had  been  fully  paid  and  satisfied 

The  present  bill  was  filed  for  the  purpose  of  obtaining  a  fresh 
injunction,  and  after  stating  to  the  effiict  hereinbefore  set  forth, 
it  proceeded  to  state  that  the  said  testator,  Wright  Edward 
Atkyns,  died  in  the  month  of  November,  1804,  leaving  the  said 
John  Atkyns  Wright  his  uncle  and  heir  at  law,  and  that  upoi^ 
the  death  of  the  testator,  the  defendant  Charlotte  Atkyns  entered 
into  possession  of  the  manors,  and  freehold  and  copyhold  heredi- 
taments, devised  by  his  will;  but  that  the  testator  was  not  at 
any  time  during  his  life  possessed  of  any  leasehold  estates  what- 
ever. 

The  bill  then  stated,  that  the  said  John  Atkyns  Wright^ 
by  his  will,  dated  the  7th  of  June,  1814,  devised  all  his  real 
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[*147]  estates  whatsoever  and  wheresoever,  with  the  *excep- 
tion  of  certain  estates  therein  specified,  to  the  plaintiflp 
Arthur  Edward  Howman,  and  his  heirs,  to  the  use  of  his  the 
testator's  wife,  the  plaintiff  Mary  Atkyns  Wright  for  life,  with 
remainder  (after  and  subject  to  certain  uses  in  favor  of  the  testa- 
tor's nephew  Robert  John  Atkyns  and  his  children,  which  failed 
of  taking  effect)  to  the  use  of  his  the  testator's  niece,  the  plain- 
tiff Mary  Elizabeth  Palmer  for  life,  with  remainder  to  the  use  of 
the  plaintiff  Arthur  Edward  Howman  and  his  heirs  during  her 
life,  in  trust  to  preserve  contingent  remainders,  with  remainder 
to  the  use  of  the  first  and  other  sons  of  his  said  niece  successively 
in  tail  male,  with  remainder  to  the  use  of  all  the  daughters  of  his 
said  niece  as  tenants  in  common  in  tail  general,  with  remainder 
to  the  use  of  his  the  testator's  niece  the  plaintiff  Ann  Dorothy 
Atkins  for  life,  with  the  like  limitations  in  remainder,  in  fiavor 
of  her  sons  and  daughters  in  tail,  with  the  ultimate  remainder  to 
the  use  of  his  own  right  heirs  forever. 

The  bill  next  stated,  that  the  said  John  Atkyns  Wright  died 
on  the  5th  of  March,  1822,  leaving  the  plaintiff  Mary  Atkyns 
his  sister  and  heiress  at  law,  and  that  there  was  no  issue  of  the 
plaintiffs  Mary  Elizabeth  Palmer  and  Ann  Dorothy  Atkyns,  and 
that  the  plaintiff  Mary  Atkyns  therefore  claimed  to  be  entitled 
to  the  estates  devised  by  the  will  of  the  said  Wright  Edward 
Atkyns,  for  the  first  estate  of  inheritance  therein,  as  the  heiress 
at  law  of  the  said  John  Atkyns  Wright,  under  the  ultimate  limi- 
tation contained  in  his  will.  It  was  further  alleged  by  the  bill, 
that  the  plaintiff  Mary  Atkyns  was  the  person  then  answering 
the  description  of  heir  at  law  of  the  said  Wright  Edward  Atkyns, 
and  that  she  claimed  to  be  entitled  to  the  aforesaid  estates  in  that 
character  also. 


After  further  stating  certain  indentures  of  lease  and  release, 
dated  respectively  the  2d  and  8d  of  July,  1821,  by 

[*148]  which  the  estates  devised  by  the  will  of  the  said  *  Wright 
Edward  Atkyns,  were  conveyed  by  the  said  defendant 

Charlotte  Atkyns,  for  all  her  estate  and  interest  therein,  to  the 
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said  defendants  Thomas  Trench  Berney  and  Elizabeth  Bemey, 
upon  certain  trusts  therein  mentioned,  for  securing  to  the  said 
last-named  defendants,  several  sums  of  money  due  to  them 
respectively,  and  subject  thereto,  upon  trust  for  the  said  defend- 
ant Chariotte  Atkyns,  her  executors,  administrators  and  assigns ; 
and  which  said  indentures  contained  a  power  for  the  said  defend- 
ants Thomas  Trench  Berney  and  Elizabeth  Bemey,  to  fell  all 
such  timber  upon  the  said  estates  as  could  be  lawfully  felled  by 
the  said  defendant  Charlotte  Atkyns ;  the  bill  charged,  that  the 
defendant  Charlotte  Atkyns  took  only  a  beneficial  estate  for  life 
in  the  estates  devised  by  the  will  of  the  said  Wright  Edward 
Atkyns,  with  remainder  in  fee  to  John  Atkyns  Wright,  the  heir 
at  law  of  the  said  Wright  Edward  Atkyns  at  the  time  of  his 
decease ;  and  it  further  charged,  that  the  legal  fee  in  the  afore- 
said estates' was  then  vested  in  Sir  James  Graham;  and  that  if 
the  said  Charlotte  Atkyns  should  be  considered  as  taking  an 
equitable  estate  of  inheritance  therein,  yet,  that  subject  to  a 
beneficial  life  interest,  she  must  be  considered  as  a  trustee  of  the 
inheritance,  for  the  said  John  Atkyns  Wright,  and  those  claim- 
ing under  his  will,  or  for  the  person  who  should  answer  the  de- 
scription of  the  heir  at  law  of  the  said  Wright  Edward  Atkyns 
at  the  time  of  her  decease,  the  plaintiff  Mary  Atkyns  being  the 
person  then  answering  that  description. 

The  bill  then  adverted  to  the  circumstance,  that  the  defendant 
Charlotte  Atkyns  might  be  considered  as  having  had  a  power  to 
devise  the  estates,  and  charged  that  she  could  not,  under  such 
power,  have  devised  the  same  to  any  person  but  the  said  John 
Atkyns  Wright,  the  heir  at  law  of  the  testator  Wright  Edward 
Atkyns  at  his  decease,  and  that  in  the  events  that  had  happened, 
her  power  of  devising  was  gone,  and  that  the  plaintiffs 
*and  those  who  might  thereafter  claim  under  the  will  [*149] 
of  the  said  John  Atkyns  Wright,  ought  to  be  considered 
as  entitled  to  the  estates,  subject  to  the  life  interest  of  the  said 
Charlotte  Atkyns ;  and  upon  the  supposition  that  the  power  ot 
devising  might  be  considered  as  still  existing;  the  bill  charged 
that  under  such  power,  the  defendant  Charlotte  Atkyns  could 
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BOt  devise  the  estates  to  any  person,  but  the  person  answering 
the  description  of  the  heir  at  law  of  the  said  Wright  Edward 
Atkyns,  at  the  time  of  her  decease,  and  that  the  plaintiff  Mary 
Atkyns  was  the  person  then  answering  that  description. 

The  bill  further  charged,  that  although  the  defendant  Char- 
lotte Atkyns  should  be  considered  as  having  a  power  to  devise 
the  estates,  either  to  the  person  who  might  answer  the  aforesaid 
description,  or  to  any  person  comprehended  in  the  popular  sense 
of  the  word  femily,  yet  that  in  default  of  and  until  appointment, 
the  inheritance  of  the  estates  must  be  considered  as  having  vested 
in  the  said  John  Atkyns  Wright,  either  as  the  person  designated 
to  take  under  the  will,  in  de&ult  of  and  until  appointment,  or 
by  way  of  resulting  trust,  and  as  having  passed  by  the  will  of 
the  said  John  Atkyns  Wright ;  or  that  such  inheritance  must 
be  considered  as  vested  in  the  plaintiff  Mary  Atkyns,  as  the  per- 
son then  answering  the  description  of  the  heir  at  law  of  the  said 
Wright  Edward  Atkyns. 

After  further  charging  that  the  plaintiff  Mary  Atkyns  had 
four  children,  the  plainti£&  Mary  Elizabeth  Palmer  and  Ann 
Dorothy  Atkyns,  and  the  defendants  Frances  Atkyns  and  Har- 
riet Atkyns ;  and  that  the  said  plaintiff  Mary  Atkyns,  and  her 
said  four  children,  were  the  only  persons  of  the  family  of  the 
testator  Wright  Edward  Atkyns,  on  his  father's  side^  then  in 
existence ;  and  stating,  that  the  defendants  had  actually  cut  down 

a  large  quantity  of  timber,  and  threatened  to  cut  down 
[*150]     all  the  *timber  standing  upon  the  estates ;  the  bill  prayed 

that  an  account  might  be  taken  of  the  timber  cut  down 
by  the  defendants,  and  that  they  might  be  decreed  to  make  good 
the  value  thereof  and  for  an  injunction  to  restrain  them  firom 
cutting  down  any  more  timber  or  committing  any  other  waste 
upon  the  premises. 

The  Attorney' Oeneral^  Mr.  Wetherellj  Mr.  Shadwell  and  Mr. 
Lynch  moved  for  the  injunction : — ^Where  property  is  in  dispute 
between  two  contending  parties,  this  court  will  interfere  for  Ae 


CASES  m  CHANCEKY.  150 


18^.^Wiight  y.  Atkyni. 


pnrpoae  of  preserving  it,  till  the  question  of  right  can  be  deter- 
foined.  It  is  unnecessary,  for  the  purpose  of  this  motion,  to 
enter  into  a  detailed  argument  upon  the  construction  of  this  willr 
ihe  injunction  must  be  granted,  if  the  court  is  satisfied  that  there 
fa  BO  much  doubt  upon  the  instrument,  that  the  property  ought 
to  remain  in  its  present  state  till  the  hearing  of  the  cause.  The 
heir  at  law  has  a  right  to  call  upon  the  court  to  preserve  the 
property,  either  upon  the  principle  laid  down  in  Aforice  v.  The 
bishop  of  Durham^(a)  that  if  a  testator  declares  an  intention  to 
nose  a  trust,  and  the  trust  is  too  general  and  undefined  to  be  car- 
ried into  execution,  the  heir  at  law  must  take;  or  upon  the 
ground  that  he  has  a  title,  as  the  person  pointed  out  by  the  gen- 
feral  description  "my  femily,"  according  to  the  authority  of 
ChapmarCs  Oase^Q>)  Counden  v.  Clerke,{c)  Orosaley  v.  Clare,(d)  If 
Mrs.  Atkyns  be  considered  as  having  a  power  to  devise  these 
estates,  either  the  heir  at  law  of  the  testator,  or  the  persons  an- 
swering the  description  of  his  femily  in  a  popular  sense,  all  of 
whom  are  before  the  court,  must  have  a  vested  interest,  subject 
to  the  power ;  and  all  the  cases  establish  the  proposition, 
that  where  there  is  an  estate  *for  life,  with  a  power  of  [*151] 
appointment,  and  interests  vested,  subject  to  be  divested 
by  the  exercise  of  the  power,  the  persons  having  those  vested 
interests,  have  a  right  to  call  upon  this  court  to  secure  the  prop- 
erty ;  Hands  v.  Hand8.{e)  The  refusal  of  the  court  to  grant  the 
injunction,  will  be  tantamount  to  a  decision  that  Mrs.  Atkyns 
has  an  unlimited  property  in  the  timber.  We  rest  our  case  not 
upon  the  titie  of  the  plaintifib  only,  but  upon  the  ground  that 
there  is  a  question  to  be  discussed  in  the  cause,  and  that  the 
court  will  take  care  that,  in  the  meantime,  the  rights  of  the  par- 
ties shall  not  be  prejudiced. 

Mr.  Hart  and  Mr.  Presume  for  the  defendant  Charlotte  Atkyns. 

Mr.  Sugden  and  Mr.  Mcrleyy  for  the  defendants  Elizabeth  Ber- 
ncy  and  Thomas  Trench  Bemey: — If  there  has  been  delay  in 

(a)  10  Ym.  622.  (c)  Hob.  29.  (a)  1  T.  R.  437. 

Qt)  Dy.  333.  (d)  Amb.  897. 
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the  assertion  of  title,  it  is  the  habit  of  this  court,  when  called 
upon  to  grant  an  interim  injunction,  to  refuse  its  interference. 
From  the  death  of  the  testator,  these  parties  have  never,  till  the 
present  bill  was  filed,  asserted  that  the  heir  at  law  had  a  title. 
The  former  suit  was  instituted  by  the  heir  at  law  in  the  charac- 
ter of  incumbrancer  only,  and,  therefore,  affords  no  answer  to  the 
objection  of  delay.  In  this  view  of  the  subject,  the  court  ought 
not  to  grant  the  injunction  even  if  the  case  were  more  doubtfuL 
It  was  decided  by  the  House  of  Lords,  that  during  the  life  of 
Mrs.  Atkyns  it  must  remain  a  matter  of  uncertainty,  whether  the 
expressions  contained  in  this  will  are  recommendatory  or  man- 
datory ;  in  the  meantime,  no  person  in  existence  has  such  an  in- 
terest, as  can  be  the  foundation  of  an  application  to  this 
[*152]  court  for  its  interference.  It  has  been  suggested,  *that 
the  gift  to  Mrs.  Atkyns  might  be  considered  as  a  devise 
in  fee  to  her,  coupled  with  a  condition,  and  that  upon  breach  of 
the  condition,  the  heir  at  law  would  have  a  right  to  enter  for  the 
condition  broken;  but  the  question  whether  the  condition  is 
performed  or  not  cannot  arise  till  after  the  death  of  Mrs.  Atkjms. 
If  this  injunction  be  granted,  and  every  one  of  the  present  plain- 
tiffs dies,  upon  what  principle  could  any  collateral  branch  of  the 
fiimily  maintain  a  supplemental  bill  ?  Could  they  show  such  a 
transmission  of  interest  as  to  entitle  them  to  the  benefit  of  this 
suit  ?  This  testator  has  given  an  estate  in  fee  to  Mrs.  Atkjms, 
and  with  it  he  has  given  to  her  all  the  rights  incident  to  the  fee. 
Suppose  a  person  grants  to  another,  upon  condition  that  at  his 
death  he  should  devise  to  a  third — is  there  any  instance  in  the 
books,  in  which  the  owner  of  the  fee  has  been  restrained  from 
committing  waste  ?  Is  there  any  instance  in  the  doctrine  of  estrep- 
ment,  in  which  a  person  having  a  base  fee,  has  been  deprived  of 
the  rights  incident  to  the  fee  ?  On  the  contrary,  persons  having 
a  limited  ownership  only,  have  been  permitted  to  commit  waste; 
tenants  in  tail,  for  instance,  after  possibility  of  issue  extinct.  The 
usual  effect  of  an  interim  injunction  is,  that  at  the  termination  of 
the  suit,  the  estate  is  delivered  up  to  one  party  or  the  other,  with 
all  the  benefit  which  has  accrued  from  the  injunction  having 
^     been  awarded,  but  the  effect  of  this  injunction  will  be  to  deprive 
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the  defendants  of  the  right  in  question,  to  decide  at  once  that 
they  are  not  entitled  to  the  timberl  The  bill  does  not  pray 
that  the  rights  of  the  parties  may  be  declared,  and  until  the 
rights  of  the  parties  are  decided,  the  injunction,  which  must  be  a 
consequence  of  the  right,  cannot  be  granted. 

The  AUorney-Oeneral  in  reply : — ^If  this  court  cannot  interfere 
till  it  is  ascertained  what  parties  will  eventually  become 
entitled,  in  what  manner  *can  the  property  in  the  mean-  [*153] 
time  be  preserved  ?  In  Hands  v.  Hands  the  court  inter- 
posed to  preserve  personal  property,  in  favor  of  persons  having 
contingent  interests;  can  there  be  any  difference  in  this  respect 
between  real  and  personal  estate?  Ilad  this  been  the  case  of  an 
immediate  devise,  the  construction  to  be  put  upon  the  words 
"  my  family"  could  not  have  been  doubted ;  it  is  settled  by  a 
long  train  of  decisions,  that  a  devise  to  a  man  and  his  family 
gives  a  fee  to  the  devisee,  because  the  family  means  the  heir  at 
law.  A  devise  to  A.  for  life,  with  remainder  to  the  fiimily  of 
B.,  gives  a  vested  remainder  to  the  heir  at  law  of  B.,  if  B.  dies 
in  the  lifetime  of  the  testator.  Chapman^ s  Case.{a)  Lord  Hard- 
wicke  in  Pyot  v.  Pyoty{b)  considered  it  to  be  so  settled.  In  the 
present  case,  either  the  words  "  my  femily"  mean  the  heir  at  law, 
or  family  is  synonymous  with  relations ;  in  either,  case  the  ob* 
jects  of  the  trust  are  sufficiently  certain.  It  is  not  denied  that 
the  subject  \a  also  certain,  but  it  is  said  that  the  fee  is  given  to 
Mrs.  Atkyns.  The  court  must  look  not  merely  at  what  is  the 
extent  of  interest  in  the  party,  but  what  was  the  beneficial  en- 
joyment intended  by  the  testtCtor.  If  this  testator  had  devised 
to  Mrs.  Atkyns  and  her  heirs,  upon  trust  that  at  her  death  she 
would  devise  to  his  relations,  there  can  be  no  doubt  that  she 
would  have  taken  an  estate  for  life,  with  a  trust  to  give  to  his 
relations,  and  with  a  vested  renudnder  to  those  relations,  in  case 
she  made  no  appointment.  Could  it  have  been  contended  in 
such  a  case  that  she  would  have  have  been  at  liberty  to  cut 
down  timber  ?    In  Stansfield  v.  Habergham{c)  the  court  restraiued 

(a)  Dyer,  333.  (c)  10  Vw,  273, 

(b)  1  Vee,  Sen.  336. 
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an  heir  at  law,  who  was  entitled  by  way  of  resulting  trust  until 
the  determination  of  an  event,  upon  which  fiiture  contingent 
estates  were  to  arise,  from  cutting  timber ;  at  law  the  heir  had 

the  fee,  but  the  court  interposed,  because  it  was  the  in- 
[*154]     tention  *that  he  should  have  a  limited  interest  only. 

Your  Lordship  has  supposed  the  case  of  the  testator 
having  had  estates  ex  parte  patema^  ex  parte  matema^  copyhold 
and  leasehold  estates,  and  has  asked,  what  would  then  have  been 
the  meaning  of  the  words  "my  family?"  If  the  testator  had 
devised  to  Mrs.  Atkyns  for  life,  with  remainder  to  his  heir  at 
law,  the  same  difficulty  would  have  presented  itself  The  an- 
swer to  it  is,  that  the  testator  having  blended  the  real  and  per- 
sonal estates  together,  they  must  both  go  to  the  same  person^ 
and  that  the  party  entitled  to  the  real  estate  must  take  the  per- 
sonal also.  In  Doe  dem.  Thwaiies  v.  Over,{a)  there  was  a  de- 
vise of  freehold  property  to  the  relations  on  my  side,  it  was  said, 
what  is  meant  by  relations  as  to  freehold  property?  The  court 
held,  that  those  should  take  who  would  be  entitled  to  personal 
estate  under  the  Statute  of  Distributions.  The  question  is  not 
yet  ripe  for  determination,  who  shall  be  considered  to  constitute 
the  family  of  the  testator,  but  we  contend  that  it  means  the  heir 
at  law  only,  or  at  all  events  does  not  mean  more  than  relations^ 
and,  therefore,  that  a  trust  is  raised  for  objects  which  are  suffi- 
ciently certain. 

The  Lord  Chancellor: — Upon  reconsidering  this  case,  1 
am  perfectly  satisfied  that  there  is  no  ground  t(^  say  that  Mrs. 
Atkyns  is  only  tenant  for  life ;  if  there  is  any  obligation  upon 
her  to  abstain  from  cutting  timber,  it  must  be  upon  the  ground, 
not  that  she  is  tenant  for  life,  but  that  being  tenant  in  fee,  her 
tenancy  in  fee  is  qualified  in  such  a  way,  that  she  has  not  such 
an  interest  in  the  timber,  as  to  be  entitled  to  apply  it  to  her  own 
tise. 

It  has  been  strongly  intimated  in  the  House  of  Lords, 
[*155]    *that  no  decision  can  be  made  upon  the  right  to  the 


(a)  1  Tteint  263. 


CASES  m  CHANCERY.  165 

1823.— Wright  ▼.  Atkyns. 

timber  till  after  the  death  of  Mrs.  Atkyns,  upon  the  ground 
that  if  she  makes  no  will,  there  may  be  persons  who  will  say 
they  are  entitled  to  the  produce  of  the  timber ;  and  that  if  she 
does  make  a  will,  she  may  select  as  objects  of  her  fevor,  persons 
against  whom  it  may  be  contended  that  the  words  "  my  fam- 
ily" designating  a  certain  person  or  persons,  they  are  incapable 
of  taking  a  beneficial  interest.  Of  course  a  great  many  questions 
of  that  sort  may  arise  between  the  different  claimants ;  the  ques- 
tion whether,  inasmuch  as  such  questions  may  arise,  the  right  to 
the  timber  cannot  now  be  determined,  deserves  great  consideration 
for  this  reason ;  if  Mrs.  Atkyns  be  not  only  tenant  in  fee,  but 
tenant  in  fee  unfettered  by  any  restriction  as  to  timber,  this 
court,  by  restraining  her  from  cutting  it,  will  to  all  intents  and 
purposes  determine  against  her ;  for  if  she  dies  leaving  the  tim- 
ber standing  upon  the  estate,  it  will  be  impossible  for  het  per- 
sonal representatives  to  obtain  the  value  of  it,  unless  somehow 
secured  in  the  meantime.  The  consequence  is,  that  the  case 
presented  to  the  court  is  a  case  in  which,  as  it  is  said  on  the  one 
hand,  that  the  court  by  deciding  the  right  may  prejudice  persons 
who  may  claim  after  the  death  of  Mrs.  Atkyns :  it  may  be  said, 
on  the  other  hand,  the  court,  by  forbearing  to  decide,  may  de- 
stroy the  whole  benefit  of  that  title,  which  it  may  hereafter  de- 
termine to  have  been  in  Mrs.  Atkyns,  when  that  determination 
will  be*  of  no  avail  either  to  her  or  her  representatives,  unless  by 
some  particular  order,  care  is  taken  that  it  shall  be  beneficial  to 
her  or  her  representatives.  Supposing  that  it  cannot  now  be  de- 
cided, whether  the  right  to  the  timber  is  in  Mrs.  Atkyns  or  not, 
another  question  is,  whether  the  court  must  not,  for  the  purpose 
of  preserving  the  property,  find  some  principle  upon  which  it 
can  now  in  some  manner  or  other  interpose  ? 

The  questions,  what  interest  Mrs.  Atkyns  takes  *in  [*156] 
the  estates,  and  what  is  the  beneficial  quality  of  that 
interest,  have  been  discussed  in  various  ways ;  first,  it  has  been 
insisted  that  the  words  "my  family"  import  a  description  of 
that  individual,  who  was  the  heir  at  law  of  the  testator  at  the 
time  of  his  death ;  if  this  had  been  a  deyise  to  Mrs.  Atkyns  for 
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life,  with  remainder  to  "  my  femily,"  it  would  have  been  a  bold 
step  to  say  that  the  heir  at  law  of  the  testator  would  not  have 
been  entitled;  whether  the  cases  which  have  been  decided  have 
been  rightly  decided  or  not,  there  are  cases  in  which  it  has  been 
held  that  a  remainder  to  "  my  family"  operates  as  a  devise  to 
my  heir  at  law.  The  court,  in  its  anxiety  to  find  out  the  mean- 
ing of  the  testator,  has  found  out  that  what  he  has  said  has  the 
same  meaning  as  if  he  had  said  nothing  at  all.  With  respect  to 
those  cases,  he  must  be  a  bold  man  who,  sitting  in  a  judicial 
chair,  would  attempt  to  disturb  them. 

Another  way  of  putting  this  case  has  been,  that  this  is  a  de- 
vise in  fee  to  Mrs.  Atkyns,  coupled  with  a  condition ;  I  think  it 
would  be  difficult  to  make  that  out ;  but,  supposing  it  to  be  a 
case  of  condition,  I  cannot  see  how  parties  can  come  into  a  court 
of  equity  to  prevent  the  breach  of  a  condition,  who  are  contend- 
ing that  the  breach  of  that  condition  will  give  them  title ;  that 
equity  I  cannot  comprehend.  The  next  supposition  has  been 
that  the  testator  has  created  a  power ;  if  it  be  a  power,  it  must 
be  capable  of  being  exercised  amongst  difierent  objects,  which 
may  be  selected  out  of  a  class  of  persons  capable  of  definition, 
and  of  being  represented  with  legal  certainty.  If  the  case  be 
neither  a  trust,  a  condition,  or  a  power,  it  has  been  contended 
that  it  may  be  a  resulting  trust  for  the  heir  at  law ;  I  think  it 
would  be  extremely  difficult  to  make  that  out,  unless  the  court 
can  say  it  is  to  be  so,  if  Mrs.  Atkyns  makes  no  disposition. 


With  respect  to  the  matter  of  trust,  I  confess  I  can- 
[*167]  not  *help  thinking  that  if  there  is  a  title  in  any  of  these 
plaintiJBFs,  it  must  be  founded  upon  the  doctrine  of  trusts; 
that  this  is  a  fee  given  to  Mrs.  Atkyns,  with  an  obligation  im- 
posed upon  her  conscience,  to  dispose  of  the  property  (whatever 
is  meant  by  the  words  **  the  property")  at  her  death,  to  the  fam- 
ily of  the  testator.  In  order  to  determine  whether  the  trust  is  a 
trust  this  court  will  interfere  with,  it  is  matter  of  observation ; 
first,  that  the  words  must  be  imperative,  that  the  words  are  im- 
perative in  this  case  there  can  be  no  doubt ;  secondly,  that  the 


CASES  m  CHANCERY.  167 

1M3.— Wright  v.  AtkyiUL 

subject  must  be  certain,  and  that  brings  me  to  the  question  ^rhat 
is  meant  by  the  words  "  the  property ;"  and  thirdly,  that  the 
object  must  be  as  certain  as  the  subject,  and  then  the  question 
wiD  be,  whether  the  words  "  my  fiunily"  have  as  much  of  the 
quality  of  certainty  as  this  species  of  trust  requires. 

Let  it  be  observed  that  in  this  case,  in  the  first  instance,  a  fee 
is  given  in  the  estate,  and  one  question,  therefore,  with  respect 
to  the  words  "  the  property"  is,  whether  there  is  any  case  with 
respect  to  a  real  estate,  in  which  the  doctrine  of  trusts  has  been 
carried  so  far  as  to  enable  the  court  to  say,  that  where  an  estate 
in  fee  is  given,  the  trust  shall  be  considered  of  so  restrictive  a 
nature  that  the  person  who  is  tenant  in  fee  shall  not  be  at  liberty, 
with  respect  to  timber  and  mines,  to  treat  the  estate  in  the  same 
husbandlike  manner  as  another  tenant  in  fee.  It  is  a  different 
question,  whether  the  existence  of  such  a  trust  prevents  the  ex- 
ercise of  ownership  which  an  absolute  tenant  in  fee  might  exer- 
cise over  the  timber,  or  whether  a  tenant  in  fee,  subject  to  such 
a  trust,  may  make  as  much  havoc  and  destruction  as  a  tenant 
for  life  without  impeachment  of  waste  might  do.  Another  ques- 
tion with  respect  to  the  words  "  the  property"  is,  whether  those 
words  mean  the  soil,  and  not  only  the  soil,  but  every  stick  of 
timber  standing  upon  the  estate,  ultra  that  which  is  ne- 
cessary for  the  repairs,  and  for  the  ordinary  *enjoyment  [*158] 
of  the  estate ;  that  is  a  point  well  worth  a  great  deal  of 
consideration,  whenever  it  shall  be  necessary  to  decide  it. 

The  next  question  is  what  the  words  "  my  family"  mean ;  I 
doubt  whether  I  should  ever  have  given  the  construction  to 
those  words  which  has  been  given  to  them,  but  I  think  every 
court  is  now  bound  by  that  construction.  The  question,  how- 
ever, in  this  case  is,  whether  those  words,  which,  standing  unaf- 
fected by  anything  contained  in  the  context,  mean  the  heir  at 
law,  may  not  be  qualified  by  the  context;  and  if  so,  whether 
they  ought  not  to  be  so  interpreted.  The  cases,  I  apprehend,  go 
the  length  of  showing  that  the  context  will  affect  the  construc- 
tion of  words  in  a  will ;  and  if  so,  another  view  of  the  subject 
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arises,  whether  it  is  the  context  only  which  can  affect  the  con* 
struction,  or  whether,  on  the  other  hand,  the  purposes  of  the  tes- 
tator, and  the  natiire  of  the  enjoyment  given  to  the  individual 
in  other  parts  of  the  will,  may  not  also  affect  the  construction. 
Now,  in  this  case,  the  testator  gives  his  estate  in  fee  to  his  mother, 
and  he  expressly  gives  her  a  power  of  disposing  by  will ;  it 
strikes  one  as  a  very  odd  thing  to  say  that  the  meaning  of  the 
testator  is  not  that  she  shall  give  to  a  person  whom  she  is  to  se- 
lect out  of  all  the  objects  which  the  word  family  will  compre- 
hend, but  that  she  is  to  make  a  will  for  the  purpose  of  giving  to 
his  heir  at  law ;  or  to  say,  that  though  the  testator  has  given  her 
a  power  to  dispose  of  the  property  by  her  will,  he  has  given  it 
in  such  a  way  that  the  person  who  is  to  take  must  take  by  his 
will.  I  cannot,  therefore,  help  thinking  that  the  words  "my 
fiunUy"  must  have  such  a  construction  put  upon  them,  that 
somebody  or  other,  by  force  of  that  construction,  joined  to  the 
effect  of  her  will,  may  take  by  the  effect  of  her  will;  if  so, 
do  the  words  "my  family"  import  a  class  of  persons,  among 

whom  she  is  to  make  a  selection,  capable  of  such 
[*159]     precise  *definition,  that  it  can  be  said  that  the  objects 

of  this  trust  are  certain.  In  the  course  of  the  ar- 
gument I  suggested  the  case  of  a  testator  creating  a  power 
of  this  kind,  having  estates  coming  fix)m  different  ancestors, 
estates  for  instance  ex  parte  patema^  ex  parte  materna^  copy- 
hold and  customary  estates  descending  to  different  heirs^  gav- 
elkind lands  and  leasehold  estates,  and  I  asked  who  was  to 
be  considered  as  the  heir  to  take  those  estates  under  the  words 
"  my  femily,"  whether  the  heir  at  law  ex  parte  patema  was  to 
take  all  the  estates,  or  the  different  kinds  of  heirs  were  to  take 
the  different  estates,  according  to  the  descendible  property  be- 
longing to  them.  The  Attorney- General  observed,  that  if  a  tes- 
tator having  such  estates  was  to  devise  to  his  heir  at  law,  the 
same  difficulties  would  arise ;  be  it  so,  then  the  court  must  con- 
strue the  will  as  well  as  it  could,  and  must  say  that  the  heir 
takes  by  descent;  and  then  there  would  be  no  difficulty  in  find- 
ing out,  if  it  could  be  found  out  with  certainty  from  the  will 
what  heir  was  to  take.    If  that  difficulty  can  be  so  answered,  still, 
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in  a  case  where  a  trust  is  to  be  raised,  characterized  by  certainty, 
the  very  difficulty  of  doing  it  is  an  argument  which  goes  to  a  cer- 
tain extent,  I  do  not  say  the  whole  extent,  towards  inducing  the 
court  to  say  it  is  not  sufficiently  clear  what  the  testator  intended. 

It  is  contended  that  the  words  "  my  family"  must  be  taken  in 
a  popular  sense,  and  that  the  nature  of  the  disposition  shows  they 
are  not  to  be  taken  in  a  technical  sense ;  then  what  is  the  popu- 
lar sense  of  those  words?  It  is  remarkable,  that  in  the  will  of 
the  person  who  was  the  heir  at  law  of  the  testator  at  the  time  of 
his  decease,  under  which  the  present  plaintiflfe  are  suing,  there 
is  a  bequest  to  a  wife ;  surely  it  is  a  singular  thing  to  state  that  a 
wife  is  no  part  of  one's  family,  and  yet  the  whole  argu- 
ment clearly  shuts  out  the  wife,  and  not  only  is  the  *wife  [*160] 
excluded,  but  according  to  the  argument,  neither  father 
or  mother  are  any  part  of  a  man's  family.  Suppose  that  this 
testator  had  devised  to  his  wife  for  life,  and  had  imposed  upon 
her  the  obligation  at  her  death  to  give  to  his  family,  in  the  same 
way  in  which  that  obligation  is  imposed  or  attempted  to  be  im- 
posed by  this  will,  and  suppose  that  the  testator  died  leaving 
two  brothers,  and  that  the  wife  by  her  will  passed  over  the  eld- 
est brother,  and  made  the  next  brother  tenant  for  life,  with  re- 
mainder to  his  first  and  other  sons,  chai^ng  portions  for  the 
children  of  the  eldest  brother,  and  limiting  the  ultimate  remain- 
der to  him ;  I  think  no  one  out  of  this  court  would  say,  that  that 
was  not  giving  to  the  family  of  the  testator. 

These  are  the  points  which  appear  to  me  to  surround  this  case ; 
I  am  aware  that  there  is  considerable  difficulty  in  determining, 
whether  anything  can  be  done  tUl  after  the  death  of  Mrs.  Atkyns : 
but  after  having  very  much  considered  this  part  of  the  case,  I 
cannot  help  thinking,  that  some  steps  must  be  taken  by  the  court 
even  in  this  stage  of  the  business.  I  agree  that  the  court  ought 
not  to  decide  at  this  moment  upon  the  rights  of  any  person,  who 
by  anticipation  it  may  suppose  may  at  a  future  day  bring  for- 
ward questions  of  right  before  it,  unless  the  rules  of  the  court 
(it  being  ascertained  who  the  parties  are  that  will  be  entitled), 
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will  enable  it  to  do  so :  but  in  this  case  it  must  be  remembered, 
that  if  the  court  does  not  interpose  at  all,  it  is  negatively  deci- 
ding the  question  against  one  of  the  parties ;  for  if  the  court  ab* 
stains  from  doing  anything,  and  this  lady  chooses  to  act  upon 
the  supposition  that  she  has  no  right  to  cut  the  timber,  the  con- 
sequence will  be,  that  if  it  shall  hereafter  turn  out,  upon  the  ques- 
tion arising  amongst  other  persons,  that  she  had  the  right  to  cut 
the  timber,  she  will  have  lost  the  whole  value  of  the  timber 

which  she  might  have  cut :  and  on  the  other  hand,  if  in 
[*161]     consequenc5"""^*the  refusal  of  the  court  to  interpose, 

this  lady  thinks  proper  to  cut  the  timber,  the  consequence 
will  be,  that  if  she  dies  with  assets  insufficient  to  answer  the 
value  of  the  timber  she  has  cut,  and  it  shall  hereafter  be  deter- 
mined that  she  had  no  right  to  cut  any  timber  at  all,  she  will 
have  got  the  timber  against  those  who  are  entitled  to  it ;  so  that 
if  the  court  does  not  interpose  to  a  certain  extent,  the  conse- 
quence, as  it  i^pears  to  me,  necessarily  must  be  this,  that  though 
the  court  appears  to  reftise  to  act,  against  one  or  the  other  it 
does  in  effect  interpose.  The  result  therefore  is,  that  though  the 
court  cannot,  at  the  present  time,  absolutely  decide  upon  the  in- 
terests of  the  parties,  it  must  interpose  to  the  extent  of  taking 
care,  that  whenever  the  interposition  of  the  court  is  called  for, 
and  can  be  given,  the  property  shall  be  in  such  a  state,  that  the 
rights  of  those  who  may  be  taken  to  be,  or  to  have  been  entitled, 
may  not  have  been  prejudiced. 

The  cases  which  have  been  decided  with  respect  to  personal 
estate  seem  to  afford  the  principle,  that  the  court  may  interpose 
to  a  certain  extent.  In  Harding  v.  Glyn{a)  the  testator  gave  his 
personal  estate  to  his  wife,  and  he  then  proceeded  in  words, 
which  were  held  to  create  a  trust  in  favor  of  his  relations ;  after 
the  death  of  the  testator's  wife  (how  the  property  had  been  pre- 
served in  the  meantime  does  not  appear),  a  bill  was  filed  by  her 
representative  to  carry  her  will  into  execution  ;  in  that  case,  as 
in  others,  the  court  said,  that  the  word  "  relations"  meant  per- 
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scms  who  would  be  entitiled  acoording  to  the  Statute  of  Distribu* 
tions^  but  it  also  said^  that  the  word  *^  relatbius^'  iu  that  case  did 
not  necessarily  mean  next  of  kin,  but  meant  every  person  who 
might  be  a  relation*  Now  the  word  **  relations''  is  undoubtedly 
a  term  that  sufficiently  describeB  a  class  of  persons^  whether  the 
word  **  iiEunily"  does  or  does  not;  and  part  of  the  pei^ 
sonal  ^estate  having  been  given  by  the  testator's  wife  to  [^162] 
a  person  who  was  a  relation  of  the  testator,  but  who 
was  not  one  of  his  next  of  kin,  either  at  his  death,  or  at  the  death 
of  his  wife,  it  was  held,  that  that  part  was  well  given,  and  that 
the  remainder  was  distributable  amongst  those  persons  who  were 
the  next  of  kin  of  the  testator,  not  at  his  death,  but  at  tiie  death 
of  his  wife;  during  the  life,  therefore,  of  the  testator's  wife,  it 
must  have  been  an  uttor  uncertainty,  who  would  ultimately  be- 
come entitled;  the  court  therefore  must  have  said,  either  that 
the  testator's  wife,  who  might  be  wrongfully  acting  upon  the 
property  every  moment  of  her  life,  should  nevertheless  be  en- 
trusted with  it  during  the  whole  of  her  life,  or  that  it  would 
somehow  or  other  inteipose  in  order  to  preserve  the  property  for 
those  who  might  take  it  at  her  death,  with  reference  to  whom 
not  one  might  be  in  being  till  the  last  hour  of  her  life. 

The  case  of  Pitrson  v.  Oamet{a)  seems  to  be  a  little  misunder- 
stood, when  taken  to  establish  the  doctrine,  that  this  court  will 
not  inteipose  in  such  a  case  as  this ;  I  was  counsel  for  Mr.  Pier- 
son  in  that  case,  and  one  great  thing  we  struggled  for  was,  to 
know  to  whom  he  might  give  the  property ;  indeed  my  mind 
was  at  that  time  strongly  impressed  with  the  notion,  that  the  dif- 
ficulty of  enabling  him  to  know  to  whom  height  give  the  prop- 
erty, was  an  objection  to  the  doctrine  of  trusts  being  applied  at 
all  i  but  the  decision  was  right  enough,  for  nobody  can  deny, 
that  the  word  "  descendants"  is  capable  of  such  a  construction, 
as  to  show  who  fell  within  the  class  which  that  word  describes ; 
if  I  am  speaking  of  my  descendants  who  now  are,  or  of  my  de- 
scendants at  the  time  of  my  death,  no  person  can  doubt  who  they 
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now  are,  or  who  they  will  be  at  the  time  of  my  death,  becauae* 
tbey  must  be  persons  descended  from  me.  Who  is  my 
[*168]  fiimily  is  *another  matter.  The  words  **^my  relations'* 
or  "  my  descendants"  are  capable  of  construction :  but 
the  words  "my  family,"  in  a  popular  sense,  go  round  in  such  a 
manner  that  we  can  set  no  limit  to  them.  In  that  case  of  Pier- 
son  V.  Oamet  it  was  not  necessary  for  the  court  to  interpose  at 
all,  because  the  property  was  in  the  hands  of  trustees.  The  bill 
was  brought  by  Mr.  Pierson  against  the  trustees  to  compel  them 
to  hand  over  the  property  to  him ;  the  court  held,  that  Mr.  Pier- 
son  had  no  right  to  call  for  the  property  out  of  the  hands  of  the 
trustees,  and  that  was  all  which  it  was  necessary  for  the  court  ta 
do,  because  the  right  of  Mr,  Pierson  being  negatived,  the  trus- 
tees would  preserve  the  property  for  those  who  were  to  take  it 

In  the  case  of  Hands  v.  Hands{a)  the  court  did  interpose  to 
secure  the  property,  and  if  the  court  will  not  interpose,  upon  the 
ground  that  the  right  may  be  controverted  on  the  death  of  the 
person  in  whom  such  trusts  are  vested,  the  consequence  appears 
to  me  to  be,  that  it  is  impossible  sufficiently  to  provide  for  the 
rights  of  all  parties,  who  may  be  interested  on  the  death  of  such 
persons. 

My  opinion  therefore  is,  that  the  defendants  should  be  at 
liberty  to  cut  the  timber,  in  a  husbandlike  manner,  giving 
security  for  the  value,  or  bringing  the  value  into  court ;  and  I 
cannot  help  thinking,  that  it  is  a  question  upon  which  I  should 
hesitate  a  long  time,  before  I  should  go  the  length  of  saying 
that  the  person  who  has  the  fee  given  in  this  sort  of  way,  is  not 
entitled  to  cut  down  timber  in  a  husbandlike  manner,  as  a  tenant 
in  fee  in  the  ordinary  management  of  the  property  might  do 
That  is  the  strong  inclination  of  my  mind :  but  at  the  same  time 
in  a  case  of  this  kind  I  will  not  go  farther  than  to  say,  that 
where  a  decision,  which  is  to  bind  others,  can  only 
[*164]    *be  made  hereafter,  it  is  the  duty  of  the  court  in  tiie 
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meantime  to  keep  the  property  in  such  a  state,  that  when  it 
is  made  out  who  are  the  objects  of  favorable  decision,  they 
may  have  the  benefit  of  it. 


The  following  are  the  minutes  of  the  order  made  by  the  Lord 
Chancellor: — 

Let  the  defendants  Charlotte  Atjcyns,  Elizabeth  Bemey  and 
Thomas  Trench  Bemey  be  at  liberty  to  cut  down  the  timber 
standing  and  growing  upon  the  premises  in  question  in  this 
cause,  in  a  husbandlike  manner,  as  tenant  in  fee,  giving  the 
plaintiflfe  an  account  of  what  is  felled.  And  let  the  sidd  defend- 
ants Charlotte  Atkyns,  Elizabeth  Bemey  and  Thomas  Trench 
Bemey  pay  the  money  to  arise  by  sale  of  the  said  timber  (the 
amount  to  be  verified  by  affidavit)  into  the  bank,  with  the  privity 
of  the  Accountant-Qeneral  of  this  court,  to  be  there  placed  to 
the  credit  of  this  cause ;  and  let  the  said  defendants  Charlotte 
Atkyns,  Elizabeth  Bemey  and  Thomas  Trench  Bemey  be  at 
liberty  to  apply  to  this  court  for  more  enlarged  powers  of  cutting 
the  said  timber ;  and  let  any  agent  to  be  appointed  by  the  plain- 
tifis  have  liberty  from  time  to  time  to  attend,  and  see  that  the 
cutting  of  the  timber  is  proper  according  to  the  meaning  of  this 
order.  And  let  the  plaintifis  be  at  liberty  to  apply  to  this  court 
as  they  may  be  advised.  And  let  the  said  defendants  Charlotte 
Atkyns,  Elizabeth  Bemey  and  Thomas  Trench  Bemey  be  at 
liberty  to  apply  to  this  court  to  have  the  said  money  paid  out  to 
them,  upon  giving  security  for  the  same ;  and  let  the  said  defend- 
ants Charlotte  Atkyns,  Elizabeth  Bemey  and  Thomas  Trench 
Bemey  be  at  liberty  to  appeal  fi:oip  this  order  to  the  House  of 
Lords,  notwithstanding  they  act  under  the  same.  And  this  court 
does  not  think  fit  to  make  any  other  order  as  to  the  injunction 
praj^ed  in  this  cause. 
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[*165]         *George  Harris  r.  Henrt  Harris. 
Henry  Harris  v.  George  Harris. 


1823:  2nh  Febniary;  Ist,  4th  and  6th  March;  3d  Majr. 

If  a  bill  and  cross  bill  be  filed,  the  plaintiff  in  the  origrinal  bOI  has  a  right  to  tiie 
first  answer,  and  maj  move  to  stay  proceedings  in  the  cross  caose  till  the  original 
bill  is  answered,  though  the  plaintiff  in  the  cross  bill  may  be  in  a  sitoation  to  en- 
force an  answer  first. 

The  right  of  the  plaintiff  in  the  original  bill  to  make  the  notion,  was  held  not  lo 
have  been  waived  by  his  having  taken  out  the  common  orders  for  a  time  to  an- 
swer the  cross  bilL 

George  Harris  filed  his  original  bill  against  Henry  Harris 
on  the  4th  of  April,  1822,  but  in  consequence  of  a  difficulty  in 
finding  the  defendant,  the  subpcena  was  not  served  until  the  23d 
of  September,  and  was  not  returnable  until  the  6th  of  Novem- 
ber following ;  Henry  Harris  filed  a  cross  bill  against  George 
Harris  on  the  ensuing  8th  of  November.  George  Harris  took 
out  two  orders  for  time  to  answer  the  eroes  bill,  and  Henry 
Harris  also  took  out  orders  for  time  to  answer  the  original  bill : 
but  the  original  cause  being  a  country  cause,  and  the  cross  cause 
a  town  cause,  Henry  Harris  would  have  been  in  a  situation  to 
compel  an  answer  to  the  cross  bill,  before  George  Harris  could 
have  enforced  an  answer  to  the  original  bill.  A  motion  was 
therefore  made  on  the  part  of  George  Harris,  that  the  proceedings 
in  the  cross  cause  might  be  stayed,  till  Henry  Harris,  the  plain- 
tiff in  that  cause,  should  have  fully  answered  the  original  bill. 
The  motion  had  been  made  before  the  Vioe-Chanoellor,  and 
refused. 

Mr.  Heald  and  Mr.  Olyn,  Ri  support  of  the  motion,  contended 
that  although  the  plaintiff  in  the  cross  suit  might  be  in  a  situa- 
tion to  call  for  an  answer  first,  the  plaintiff  in  the  original  suit 
had  a  right  to  the  first  answer  as  the  reward  of  his  superior  dili- 
gence in  the  institution  of  the  suit;  and  that  he  did  not  waive 
his  priority  by  taking  out  orders  for  time  to  answer  the  cross 
bill. 
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Mr.  ShadweUy  against  the  motioii. 

♦Thb  Lord  Chancellor:— Cases  nmy  happen,  in  [♦166] 
which  the  plaintiff  in  the  original  suit  may  suppose 
that  he  can  put  in  his  answer  in  the  cross  suit,  before  the  expira- 
tion of  the  orders  for  time,  without  suffering  any  prejudice  from 
not  insisting  upon  the  original  bill  being  first  answered.  It  is 
difficult  to  say  that  taking  out  orders  for  time  amounts  to  an 
absolute  waiver  of  the  right  to  the  first  answer.  It  does  not  occur 
to  me  that  the  point  has  ever  arisen,  and  I  should  wish,  therefore, 
to  be  furnished  with  the  opinion  of  the  registrars — whether 
where  the  original  cause  is  a  country  cause,  and  the  cross  cause 
a  town  cause,  the  same  right  of  priority  obtains  as  where  both 
causes  are  of  the  same  description?  and  whether  the  plaintiff  in 
the  original  suit  waives  his  priority  by  taking  out  orders  for  time 
to  answer  in  the  cross  suit 

March  ith. — ^The  Lord  Chancellor  mentioned  this  motion, 
and  said  that  according  to  the  practice  of  the  court,  George  Harris 
had  the  right  to  call  upon  Henry  Harris  to  put  in  his  answer 
first,  and  that  the  question  was  whether  he  had  waived  that 
right? 

March  6(h. — ^The  Lord  Chancellor  : — ^In  this  case  it  w» 
originally  represented  to  me,  that  the  Vice-Chancellor  upon  thx. 
certificate  of  the  registrars,  had  decided  that  the  plaintiff  in  the 
original  suit,  by  moving  in  the  cross  suit  for  a  month's  time  to 
answer,  waived  the  right  to  move  that  he  should  have  a  month's 
time  to  answer  the  cross  bill,  after  the  answer  was  put  in  to  the 
original  bill.    It  turns  out  that  that  was  a  mistaken  representa- 
tion, and  that  the  communication  to  the  Vice-Chancellor  was 
made  by  some  of  the  six  clerks ; — the  registrars  are  divided  in 
opinion  upon  the  point,  and  so  far  are  the  six  clerks  from 
being  agreed  upon  it,  that  *they  will  not  issue  process     [*167] 
imder  such  circumstances.    It  does  not  appear  to  me  at 
all  inconsistent  with  the  present  motion,  that  the  plaintiff  in  the 
original  suit  has  asked  for  the  usual  orders  for  time  to  answer  in 
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the  cross  suit ;  he  may  have  given  the  defendant  credit  for  dili- 
gence ;  it  is  clear  he  might  have  made  this  application  before  he 
took  out  the  common  orders  for  time — is  he  then  to  be  excluded 
from  it  because  he  has  been  more  reasonable  in  the  first  instance? 
No  decision  is  to  be  found  upon  the  point. 


May  Sd. — ^The  Lord  Chancellor  said  he  did  not  think  that 
any  step  taken  in  the  cross  suit  prevented  the  right  to  call  for  an 
answer  in  the  original  suit,  and  granted  the  motion. 


BuRQES  r.  Mawbey. 

Rolls.— 1823:  5th  May. 

An  infant  tenant  in  tail  is  bound  to  keep  down  the  interest  of  debts  charged  upon 
the  entailed  estates. 

A  tenant  for  life  was  also  held  to  have  been  liable  to  keep  down  the  interest  of  the 
debts,  although,  having  the  ultimate  remtdnder  in  fee,  he  had  consented  to  an  Act 
of  Parliament,  bj  which  the  estates  were  vested  in  trustees  for  the  payment  ol 
the  debts. 

Tenant  for  life  is  bound  to  keep  down  the  interest  of  debts,  but  being  an  heir  at  law 
not  otherwise  provided  for,  is,  as  against  the  remainder-man,  entitled  to  mainten- 
ance. 


Sir  Joseph  Mawbey  being  seised  of  certain  freehold  and 
copyhold  estates,  subject  to  various  charges  thereon,  and  to  the 
payment  of  several  annuities,  by  his  will,  dated  the  11th  of  Oc- 
tober, 1792,  gave  and  devised  the  same  to  the  use  of  Thomas 
Wood  and  Maurice  Swabey,  their  executors,  administrators  and 
assigns  for  the  term  of  600  years,  upon  trust  to  raise  money  for 
the  payment  of  certain  portions  to  his  children,  and  also,  if  ne- 
cessary, for  the  payment  of  his  debts  and  legacies,  and,  after  the 
determination  of  the  said  term  of  500  years,  the  said 
[*168]  ^testator  devised  the  premises  to  the  use  of  his  son, 
Joseph  Mawbey,  for  life,  remainder  to  trustees  and 
their  heirs  during  his  life  to  preserve  contingent  remainders,  re- 
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mainder  to  the  use  of  the  first  and  other  sons  of  the  said  Joseph 
Mawbej,  the  sou  suoceasively  in  tail  male,  remainder  to  the  use 
of  any  other  son  or  sons  of  the  said  testator  by  any  future  wife 
successively  in  tail  male,  remainder  to  the  use  of  the  first  and 
other  daughters  of  the  said  Joseph  Mawbey,  the  son  according 
to  seniority  in  tail  male,  remainder  (after  divers  interposed  estates 
tail  to  other  persons)  to  the  use  of  the  heirs  of  the  said  testator's 
own  body,  with  divers  remainders  to  other  persons  in  tail,  with 
the  ultimate  remainder  to  the  said  testator's  own  right  heirs 
forever. 

The  testator,  by  a  codicil  to  his  will,  appointed  his  son,  the  said 
Joseph  Mawbey,  his  sole  executor,  and  on  the  lorh  of  June, 
1798,  he  died,  leaving  the  said  Joseph  Mawbey,  the  son,  who 
then  became  Sir  Joseph  Mawbey,  his  heir  at  law. 

Upon  the  death  of  the  testator.  Sir  Joseph  Mawbey,  the  son, 
proved  his  will,  and  entered  into  possession  of  the  devised  es- 
tates, and  shortly  afterwards  some  of  the  creditors  of  the  testator 
filed  a  bill  to  carry  into  execution  the  trusts  of  his  will,  and  to 
have  the  usual  accounts  taken  of  his  personal  estate,  and  of  the 
rents  and  profits  of  the  estates  comprised  in  the  term  of  500 
years,  and  in  the  event  of  the  personal  estate  proving  insufficient 
for  the  payment  of  the  testator's  debts,  then  to  have  the  defi- 
ciency raised  by  mortgage  or  sale  of  the  premises  comprised  in 
the  aforesaid  term. 

By  the  decree  made  upon  the  hearing  of  the  cause,  on  the  2d 
of  May,  1798,  the  will  of  the  testator  was  established,  Ihe  ac- 
counts prayed  by  the  bill  were  directed,  and  it  was  or- 
dered that,  in  case  the  personal  estate  of  the  *testator  [*169] 
should  not  be  sufficient  for  the  payment  of  his  debts, 
the  Master  should  inquire  whether  the  deficiency  could  be  raised 
by  sale  or  mortgage  of  the  premises  comprised  in  the  said  term 
of  500  years. 

On  the  18th  of  June,  1804,  the  Master  made  his  report,  and 
thereby  certified  that  there  would  be  a  deficiency  of  the  testa* 
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tor's  personal  estate  for  the  payment  of  his  debts,  to  the  amount 
of  45,000Z.  or  thereabouts ;  and  that  he  was  of  opinion  that  such 
deficiency  could  not  be  raised  by  sale  or  mortgage  of  the  prem- 
ises comprised  in  the  term,  and  he  submitted  to  the  court  that 
such  deficiency  could  not  be  raised  without  the  interposition  of 
the  legislature,  authorizing  a  sale  of  the  fee  simple  of  such  parts 
of  the  testator^s  estates  as  would  be  sufficient  for  raising  such 
deficiency. 

The  cause  was  heard  on  further  directions  on  the  4th  of  De- 
cember, 1804,  and  was  then  ordered  to  stand  over  until  an  ap- 
plication should  be  made  for  an  Act  of  Parliament,  for  author- 
izing a  sale  of  the  fee  simple  of  the  testator's  estates  comprised 
in  the  term  of  500  years,  or  so  much  thereof  as  should  be  ne- 
cessary for  raising  so  much  money  as  the  testator's  personal  estate 
should  be  deficient  for  the  payment  of  his  debts  and  legacies. 
An  Act  of  Parliament  was  accordingly  obtained  in  the  year 
1805,  by  which  the  estates  comprised  in  the  said  term  were 
vested  in  the  same  said  Thomas  Wood  and  Maurice  Swabey  and 
their  heirs  upon  trust  to  sell ;  and  it  was  enacted  that  the  purchase 
moneys  should  be  paid  into  the  bank,  to  be  applied  under  the 
direction  of  the  Court  of  Chancery,  in  satisfaction  of  the  claims 
and  demands  upon  the  estate  of  the  testator. 

Previous  to  the  month  of  August,  1808,  a  large  portion  of  the 
debts  due  from  the  testator  were  paid  off,  partly  by  Sir 
[*170]  *Joseph  Mawbey,  the  son,  out  of  his  own  moneys,  and 
•  partly  by  means  of  a  sale  made  under  the  aforesaid  Act 
of  Parliament ;  and  on  the  10th  of  August,  1808,  an  order  was 
made  in  the  cause,  upon  the  petition  of  the  plaintiffs,  whereby, 
amongst  other  things,  it  was  ordered  that  the  Master  should  in- 
quire and  state  to  the  court  what  was  due  to  Sir  Joseph  Mawbey, 
the  son,  in  respect  of  interest  paid  by  him  on  any  of  the  said  testa- 
tor's debts,  or  on  account  of  the  debts  of  the  testator  paid  by  him  or 
otherwise ;  and  it  was  further  ordered  that  the  said  Sir  Joseph 
Mawbey,  the  son,  should  be  admitted  a  creditor  on  the  testator's 
estate  for  so  much  as  should  appear  due  to  him  as  aforesaid,  and 
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tliat  SO  mucli  of  the  estates  comprised  in  the  said  Act  of  Parlia- 
ment, as  should  be  necessary  for  the  purpose  of  paying  what 
should  be  found  due  to  him,  the  said  Sir  Joseph  Mawbey,  the 
son,  should  be  sold  pursuant  to  the  said  Act. 

Before  any  proceedings  imder  this  order  were  completed,  and  on 
the  27th  of  August,  1817,  Sir  Joseph  Mawbey,  the  son,  died,  with- 
out ever  having  had  any  male  issue,  leaving  two  daughters  only, 
Emily  Mawbey  and  Anna  Maria  Mawbey,  and  having  by  a  cod- 
icil to  his  will  appointed  his  wife,  Lady  Mawbey,  to  be  his  sole 
executrix.  Upon  the  death  of  Sir  Joseph  Mawbey,  the  son^ 
JBmily,  his  eldest  daughter  (who  was  then  an  in£smt).  became 
tenant  in  tail  of  the  devised  estates ;  she  died  on  the  25th  of 
March,  1819,  without  having  been  married,  and  before  she  at- 
tained the  age  of  twenty-one  years.  Upon  her  death,  her  sister, 
Anna  Maria  Mawbey,  became  tenant  in  tail  of  the  said  estates; 
she  intermarried  with  John  Ivatt  Brisco  on  the  25th  of  Septem- 
ber, 1819,  and  attained  her  age  of  twenty-one  years  on  the  25th 
of  March,  1822. 

Subsequently  to  the  order  of  the  10th  of  August,  1808,  other 
Bales  were  made  imder  the  aforesaid  Act  of  Parliament ; 
*and  parts  of  the  purchase  moneys  arising^  therefirom    [*171] 
were  received  by  the  said  Sir  Joseph  Mawbey,  the  son, 
in  his  lifetime,  and  by  the  said  Lady  Mawbey  after  his  decease. 

The  original  cause  was  i^vived  after  the  death  of  Sir  Joseph 
Mawbey  the  son,  and  by  a  decretal  order,  dated  the  12th  of 
March,  1821,  it  was  amongst  other  things  ordered,  tbSt  the  Mas- 
ter should  inquire  and  state  to  the  court,  what  was  due  to  Lady 
Mawbey,  the  executrix  of  the  said  Sir  Joseph  Mawbey  the  son, 
in  respect  of  interest  paid  by  her,  or  the  said  Sir  Joseph  Mawbey 
the  son,  on  any  of  the  debts  of  the  said  Sir  Joseph  Mawbey  the 
elder,  or  in  discharge  of  the  principal  of  such  debts ;  and  it  was 
ordered,  that  the  said  Lady  Mawbey  should  be  at  liberty  to  re- 
tain the  purchase  moneys  received  by  her,  and  by  the  said  Sir 
Joseph  Mawbey  the  son,  as  aforesaid,  in  part  satia&ction  of  what 
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the  Master  should  find  due  to  her  from  the  estate  of  the  said  Sir 
Joseph  Mawbey  the  father,  and  that  she  should  be  admitted  a 
creditor  on  the  estate  of  the  said  Sir  Joseph  Mawbey  the  father, 
for  so  much  as  the  said  Master  should  find  to  be  due  to  her ;  and 
it  was  further  ordered,  that  so  much  of  the  estates  comprised  in 
the  said  Act  of  Parliament,  as  would  be  sufficient  to  raise  what 
should  be  found  due  to  Lady  Mawbey,  should  be  sold,  pursuant 
to  the  said  Act. 

The  Master  made  his  report,  in  pursuance  of  the  said  decretal 
order,  on  the.  1st  of  June,  1821 ;  and  the  report  was  absolutely 
■confirmed  by  an  order  dated  the  3d  of  the  same  month  of  June. 

The  cause  now  came  on  upon  a  petition  of  rehearing,  pre 
sented  by  the  said  John  Ivatt  Brisco  and  Anna  Maria  his  wife ; 
the  petition  stated  that  the  petitioners  w^ere  advised,  that  the 

said  Sir  Joseph  Mawbey  the  son,  as  tenant  for  life  of 
[*172]     the  said  estates,  was  bound  during  his  *life,  and  that 

the  said  Emily  Mawbey  his  eldest  daughter,  as  tenant 
in  tail  of  the  said  estates,  was  bound  during  her  life,  to  pay  and 
keep  down  the  interest  of  the  debts  of  the  said  Sir  Joseph  Maw- 
bey the  fether,  which  by  his  will  were  charged  upon  the  said 
estates  and  premises;  and  that,  therefore,  so  much  of  the  said 
order  of  the  10th  of  August,  1808,  as  directed  that  the  Master 
should  inquire  and  state  to  the  court  what  was  due  to  Sir  Joseph 
Mawbey  the  son,  in  respect  of  interest  paid  by  him  on  any  of 
the  said  testator^s  debts,  was  erroneous,  and  that  so  much  of  the 
said  decretal  order  of  the  12th  of  March,  1821,  as  directed  that 
the  said  Master  should  inquire  and  state  to  the  court  what  was 
due  to  Lady  Mawbey  in  respect  of  interest  paid  by  her,  or 
by  the  said  Sir  Joseph  Mawbey  the  son,  on  any  of  the  debts 
of  the  said  Sir  Joseph  Mawbey  the  father,  it  was  in  like  manner 
erroneous. 


The  petition  then  proceeded  to  state,  that  it  appeared  by  the 
Master's  report  of  the  1st  of  June,  1821,  that  Lady  Mawbey  had 
been  admitted  a  creditor  for  6,850?.  in  respect  of  interest  upon 
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the  debts  of  the  said  Sir  Joseph  Mawbey  the  fiither,  paid  by  the 
said  Sir  Joseph  Mawbey  the  son,  or  by  her  the  said  Lady  Maw- 
bey after  his  decease,  and  insisted,  that  the  said  sum  of  6,860L 
ought  to  have  been  paid  out  of  the  rents  and  profits  of  the  said 
estates,  reoeivQ(i  by  or  on  the  behalf  of  the  said  Sir  Joseph  Maw- 
bey the  son,  during  his  life,  and  of  the  said  Emily  Mawbey  tfter 
his  death,  and  ought  not  to  be  charged  upon,  or  to  be  raised  by 
sale  of  the  said  estates. 

The  petition  therefore  prayed,  that  the  order  of  the  8d  of  June, 
1821,  confirming  the  Master's  said  report,  might  be  discharged ; 
and  that  the  cause  might  be  reheard,  as  to  so  much  of  the  decrees 
of  the  10th  of  August,  1808,  and  the  12th  of  March,  1821,  as 
was  thereinbefore  complained  of,  and  as  to  the  allowance  to 
Lady  Mawbey  of  interest  paid  or  accrued  upon  the  debts 
of  Sir  Joseph  *Mawbey  the  father,  at  any  time  before  [*173] 
the  death  of  the  said  Emily  Mawbey ;  and  that  the 
Master  might  be  directed  to  review  his  report  of  the  Ist  of  June^ 
1821,  as  to  such  allowance  of  interest«(a) 

Mr.  Sugden  and  Mr.  Bickersteth  for  the  petitioners, 

Mr.  Agar  and  Mr.  Moore  for  Lady  Mawbey, 

The  Master  of  the  Rolls,  after  recapitulating  the  fects  of 
the  case,  and  observing  that  the  will  of  Sir  Joseph  Mawbey  the 
&ther  was  imperfectly  set  out  in  the  pleadings,  and  that  it  con- 
tained a  recital  of  a  settlement,  by  which  it  appeared  that  Sir 
Joseph  Mawbey  the  son  had  considerable  other  property,  besides 
the  estates  which  formed  the  subject  of  the  suit,  proceeded  in  the 
following  manner. 

This  cause  has  been  reheard  by  the  consent  of  the  parties,  for 
the  sake  of  obtaining  the  opinion  of  the  court,  as  to  the  principle 

(a)  There  was  no  representative  of  Emily  Mawbey  before  the  court,  but  upon 
Lady  Mawbey's  undertaking  io  take  out  administration  to  her,  the  cause  was  por* 
mitted  to  proceed. 
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upon  which  the  accounts  should  be  taken.  The  petitioners  con- 
tend, that  Sir  Josaph  Mawbey  the  son,  as  tenant  for  life,  and 
his  eldest  daughter,  as  tenant  in  tail,  were  respectively  bound  to 
keep  down  the  interest  of  the  debts.  The  questions,  therefiare, 
affect,  first  the  tenant  for  life,  secondly,  the  tenantjn  tail. 

First,  with  respect  to  Sir  Joseph  Mawbey  the  son,  tenant  for 
life ;  it  is  not  contended,  that  if  he  had  paid  the  principal  of  the 
debts,  he  would  not  have  been  a  creditor  on  the  estate  j^ro  tanto; 
but  it  is  said,  that  in  paying  the  interest,  he  only  did  what  he 

was  bound  to  do,  and,  therefore,  had  no  claim  to  charge 
[*174]     the  estate  for  the  interest  *which  he  so  paid.     One  thing 

is  quite  clear,  that  as  between  the  tenant  for  life,  and 
the  creditors,  there  could  be  no  question ;  the  creditors  might 
take  the  whole  of  the  rents  and  profits;  whatever  right  the  ten- 
ant for  life  has  to  any  part  of  them,  arises  from  the  equity  sub- 
sisting between  him  and  the  remainder-man.  The  principle  is 
clear,  the  tenant  for  life  is  bound  to  keep  down  the  interest  of 
the  debts,  beyond  that,  as  between  him  and  the  remainder-man, 
he  is  bound  to  do  nothing ;  and  after  paying  the  creditors  the  in- 
terest of  their  debts,  he  may  put  the  surplus  of  the  rents  and 
profits  into  his  own  pocket.  It  would  be  quite  idle,  at  this  time 
of  day,  to  cite  authorities  in  support  of  that  principle ;  it  is  taken 
for  granted  in  all  the  cases,  from  Lord  Hardwicke  down  to  the 
present  time.  Bevel  v.  Watkinson^{a)  Tracy  v.  Hereford^Q))  Lord 
Penrhyn  v.  Hughes^{c)  Bertie  v.  Lord  Ahingdon,{d)  Generally 
speaking,  therefore,  it  is  perfectly  clear,  that  the  tenant  for  life  is 
bound  to  keep  down  the  interest ;  it  has  been  attempted,  how- 
ever, to  distinguish  this  case  by  two  circumstances ;  first  it  is  said, 
that  Sir  J.  Mawbey  the  son  was  not  bare  tenant  for  life,  but  hav- 
ing the  ultimate  remainder  in  fee,  and  consenting  to  the  Act  of 
Parliament,  he  was  entitled  to  favor.  The  answer  to  that  argu- 
ment is,  that  his  ultimate  remainder  in  fee  was  worth  nothing ; 
the  estate  was  given  to  so  many  intermediate  persons  in  tail,  that 


(a)  1  Ves.  93. 
(6)  2  Bra  129. 


(c)  5  Ve&  99. 
d)  3  ^eriv.  660. 
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the  ultimate  remainder  could  add  no  value  to  his  life  estate. 
The  second  ground  upon  which  it  has  been  argued  that  Shr 
Joseph  Mawbey  the  son  was  entitled  to  fiivor  is,  that  being  the 
eldest  son,  he  was  entitled  to  maintenance  as  a;;ainst  the  remain* 
der-man;  it  is  perfectly  clear,  that  the  heir  at  law,  not  otherwise 
provided  for,  is,  as  against  the  remainder-man,  entitled  to  a  pro- 
vision ;  but  it  is  not  stated  in  any  part  of  the  pleadings,  that  Sir 
Joseph  Mawbey  the  son  was  unprovided  for,  nor  is  there 
the  least  shadow  of  a  Aground  even  for  an  inquiiy  as  to  [*175] 
that  point.  These  two  grounds  then  failing,  this  is 
no  more  than  the  ordinary  case  of  tenant  for  life,  bound  to 
keep  down  the  interest,  and  the  decree  complained  of  is  so  far 
erroneous. 

The  second  question  respects  a  smaller  sum,  but  is  a  question 
of  more  difficulty ;  Emily  Mawbey,  the  eldest  daughter  of  Sir 
Joseph  Mawbey,  succeeded  to  him,  and  enjoyed  the  estates  for 
two  years,  during  all  which  time  she  was  an  in&nt.  The  ques- 
tion is,  whether  she  was  bound  to  keep  down  the  interest  of  the 
debts.  It  is  of  great  importance  to  settle  the  point,  as  it  is  one 
which  may  firequently  arise ;  there  is  an  opposition  of  great  au- 
thorities on  the  subject ;  of  Lord  Talbot  in  1734,  and  Lord  Ilard- 
wicke  in  1742,  but  after  carefully  looking  at  the  case,  I  have 
satisfied  my  own  mind  that  there  can  be  no  doubt. 

First  as  to  the  principle.  The  ground  why  an  adult  tenant  in 
tail  is  not  bound  to  keep  down  the  interest  of  debts  is,  because 
he  is  in  fiict  the  owner  of  the  estate,  and  the  remainder-nian  is  at 
his  mercy.  Against  an  adult  tenant  in  tail,  therefore,  the  re- 
mainder-man has  no  equity.  The  question  is  only  as  to  an  in- 
fant tenant  in  tail.  Now  as  to  the  power  of  an  infant  tenant  in 
tail  to  suffer  a  recovery,  it  has  been  said,  tliat  he  may  obtain  a 
privy  seal  to  enable  him  to  do  so ;  as  a  matter  of  curiosity  I  have 
looked  into  this  subject ;  it  is  a  singular  mode  of  application  to 
the  king,  for  a  recommendation  to  the  judges  of  the  Court  of 
Conmion  Pleas,  to  permit  the  infant  to  suffer  a  recovery ;  yet  it 
is  laid  down,  that  it  is  at  the  discretion  of  the  judges  whether 
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they  will  permit  it ;  and  it  is  a  question  whether  such  a  recovery 
ifi  not  reversible  in  error.    In  2  Salk.  567,  Sir  J.  St,  Albans^ 

Case,  several  precedents  were  cited ;  but  the  judges  dis- 
[*176]    allowed  the  privy  seal.(a)    *That  is  the  latest  authority 

on  the  subject,  and  in  Mr.  Cruise's  Digest(6)  it  is  stated, 
that  the  practice  of  privy  seals  is  now  disused,  and  that  private 
Acts  of  Parliament  are  universally  substituted  in  their  stead.(c) 
I^  therefore,  the  principle  is,  that  an  adult  tenant  in  tail  is  fa- 
vored, because  he  can  make  the  estate  his  own,  an  infant  tenant 
in  tail  cannot  be  put  upon  the  same  footing,  because  he  cannot 
make  the  estate  his  own. 


Next  with  respect  to  authorities ;  they  are  directly  to  the  con- 
trary ;  the  first  indeed  ia  prima  facie  in  favor  of  the  infant:  it  is 
that  of  Chaplin  v.  Chaplin{d)  by  Lord  Talbot.  The  expressions 
of  Lord  Talbot  are  general,  nor  does  he  advert  to  the  distinction 
between  adults  and  infants  tenants  in  tail,  but  it  was  the  case  of 
an  infant.  Opposed  however  to  that  case  is  another  by  Lord 
Ilardwicke,  which  is  exactly  in  point ;  Sergison  v.  Sealey(e)  has 
always  been  considered  a  leading  case  on  the  subject,  and  as 
forming  the  rule  upon  which  the  court  is  to  proceed ;  there  are 
a  diversity  of  reports  of  that  case ;  the  report  in  Atkyns  is  defi- 
cient in  dates  and  circumstances,  which  have  been  supplied  in  a 
great  measure  by  Mr.  Sanders  from  the  registrar's  books.  I 
thought,  however,  that  it  would  be  a  satisfaction  to  the  bar  to 
ascertain  the  correctness  of  that  case  from  the  notes  of  Lord 
Hardwicke.  I  therefore  applied  to  the  present  Lord  ilardwicke, 
and  although  I  have  not  been  able  to  obtain  any  note  by  Lord 
Hardwicke  himself,  I  have  been  favored  by  his  family  with  two 
MSS.  reports  of  the  case.  I  have  compared  these  reports  with 
Mr.  Sanders'  extracts  from  the  registrar's  book,  and  find  that 
they  correspond  nearly  as  to  dates,  and  exactly  as  to  family.     In 

(a)  See  1  Ld.  Raym.  113.    Lord  Newport  v.  Sir  Henry  MUdmay,  Cro.  Car.  307. 
(6)  Vol.  V.  432. 

(c)  That  the  practice  of  pri\y  seals,  although  disused,  is  still  to  be  considered  as 
part  of  the  law  of  the  land.    See  Doe  v.  Rawding^  2  B.  and  A.  441. 
(rf)  3  P.  Wma.  229.  (t)  2  Atk.  416. 
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one  thing  all  the  leportB  concur,  namely,  that  Lord  Hard* 
wkke  did  *apjdy  the  rents  and  profits  to  keep  down  the  [*177] 
interest  This  case,  and  that  of  Chaplin  r.  ChapKn^  are 
mentioned  in  several  cases.  In  Amethury  r.  Brwm^{o^  though 
on  a  different  question,  Lord  Hardwicke  adverts  to  both  these 
cases ;  after  mentioning  the  case  of  Sergism  v.  Cruise^  which  is 
the  same  case  as  Sergison  y.  Sealey^  he  adds,  "  Chaplin  v.  Chap- 
lin i8  said  to  be  determined  differently ;  but  I  do  not  know  whe- 
ther they  agree  in  circumstances,  which  may  make  a  difference/' 
So  that  he  does  not  seem  to  think  that  his  own  decision  was  at 
all  broken  in  upon.  In  Jone$  v.  Mcrganifi)  the  general  doctrine 
as  laid  down  by  Lord  Hardwicke  is  recognized  by  Lord  Thurlow, 
and  in  Ware  v.  Polhill(c)  Lord  Eldon  states  the  rule  in  the  same 
way.  In  Bertie  y.  Lord  Abingdon{d)  it  is  well  known  that  the 
question  arose  between  the  real  and  personal  representatiyes  be- 
tween whom  there  could  be  no  equity,  but  the  Master  of  the 
Bolls  says,  "  there  could  be  no  question  as  to  the  obligation  of 
an  infant  tenant  in  tail  to  keep  down  the  interest  as  against  the 
remainder-man.*' 

Under  this  review  of  the  subject,  the  case  of  Sergison  v.  Sealey 
has  not  been  shaken,  and  therefore  must  govern  this.  Lord 
Hardwicke  in  adverting  to  the  case  of  Chaplin  v.  Chaplin^  said 
there  might  be  a  difference  of  circumstances;  I  think  there  is, 
though  a  very  slight  one.  The  in&nt  tenant  in  tail,  having  suf- 
fered the  interest  to  &11  into  arrear,  died  just  before  he-came  of 
age.  leaving  a  personal  estate,  and  Lord  Talbot  was  asked  to 
order  the  executors  to  pay  the  arrears  out  of  the  personal  estate. 
Lord  Talbot  refused  to  do  it  And  in  Sergiaon  v.  Seaky  Lord 
Hardwicke  said,  that  the  interest  should  not  be  paid  out  of  the 
personal  estate,  but  that  the  rents  and  profits  were  the  fund  out 
of  which  the  guardian  should  have  paid  the  interest.  If  that 
does  not  reconcile  these  two  cases,  I  think  the  point  is 

decided  by  Sergiaon  v.  *Sealey.    The  petitioners  have,     [*178] 

f 

M  1  ye&  479.  (c)  11  Ves.  267. 

^  1  Bia  SM.  (tf )  3  VeriT.  5«0. 

Vol.  L  11 
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therefore,  made  out  both  their  grounds.  The  direction  as  to 
the  tenant  for  life  and  his  in&nt  daughter  were  both  irre- 
gular ;  and  the  mother  and  guardian  of  the  daughter  ought  to 
have  applied  the  rents  and  profits,  in  keeping  down  the  interest 
of  the  debts. 


Stevens  v.  Guppy. 

1823:  6th  Ua.j. 

Where  the  enrollment  of  a  decree  la  gained  bj  sorprise,  the  court  will  yacate  it 

Mr.  Lovat  on  the  part  of  the  plaintiff  moved  to  vacate  the 
enrollment  of  the  decree  pronounced  at  the  Bolls  in  this  cause, 
under  the  following  circumstances,  which  appeared  upon  admis- 
sions made  by  the  solicitors  of  both  parties. 

On  the  30th  of  March,  1822,  the  decree  was  pronounced,  and 
on  the  6th  of  December  in  the  same  year,  the  plaintiff  presented 
a  petition  of  rehearing ;  the  order  for  rehearing  was  dated  on  the 
following  day,  and  was  entered  with  the  registrar  and  served 
upon  the  12th  of  December.  The  decree  was  enrolled  upon  the 
10th  of  December.  Previous  to  the  month  of  December,  several 
conversations  had  taken  place  between  the  solicitors  of  the  plain- 
tiff and  defendant,  in  which  intimation  had  been  given  of  the 
plaintiff's  intention  to  appeal  from  the  decree,  and  in  a  conversa- 
tion which  passed  a  few  days  before  the  petition  of  rehearing 
was  presented,  the  solicitor  for  the  plaintiff  had  informed  the 
solicitor  of  the  defendant,  that  the  petition  was  prepared,  to 
which  the  latter  had  answered  by  desiring  that  no  time  might 
be  lost  in  presenting  it. 

[*179]        *The  motion  was  made  for  the  purpose  of  letting  in 
the  plaintiff  to  appeal  from  the  decree,  which  was  pro- 
nounced upon  the  merits. 

Mr.  Lovat  in  support  of  the  motion,  argued  that  where  the 
enrollment  of  a  decree  was  a  surprise  upon  the  opposite  party. 
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the  court  would  vacate  it,  and  cited  Kemp  v.  Squire^{a)  Anon.  1 
Vem.  181. 

Mr.  Bomilly  against  the  motion,  insisted  that  the  enrollment  of 
a  decree  could  only  be  prevented  by  a  caveat  being  entered,  and 
that  even  if  a  case  of  surprise  was  made  out,  the  court  would  not 
vacate  the  enrollment  where  the  decree  was  made  upon  the 
merits.     Chqrman  v.  Cfuirman.{b) 

The  Lord  Chancellor  : — ^It  is  not  attempted  to  be  intimated 
that  there  is  any  intention  of  delay  on  the  part  of  the  plaintiff; 
I  have  no  diflSculty  in  saying  that  it  is  a  surprise,  if  the  party 
enrolling  the  decree  has  said  that  which  might  lead  the  other 
party  to  believe  that  the  decree  would  not  be  enrolled. 

The  order  was  made  for  vacating  the  enrollment 


♦Pitt  v.  Pitt.  [♦180] 

Rous.— 1823:  29th  April  and  6th  May. 

feme  0o1e  makes  a  mortgage,  and  afterwards  marries ;  the  mortgage  is  then  trans- 
ferred, and  the  husband  joins  in  the  transfer,  and  oovenants  to  paj  the  monej. 
Daring  the  ooyertore,  the  husband,  by  gradual  payments  out  of  his  own  property, 
reduces  the  money  due  upon  the  mortgage ;  by  his  will  he  makes  a  disposition  of 
the  mortgaged  premises,  and  dies  in  the  lifetime  of  his  wife ;  upon  a  bill  by  the 
wife,  who  claimed  to  be  entitled  by  survivorship  to  redeem  the  mortgage,  the 
redemption  was  decreed  upon  the  terms,  that  the  husband^s  estate  should  stand 
in  the  place  of  the  mortgagee,  for  the  sums  paid  by  him  out  of  his  own  property 
in  reduction  of  the  mortgage  debt 

In  all  cases  where  money  is  paid  off  by  individuals  not  having  an  absolute  permanent 
interest  in  the  premises,  the  court  looks  at  the  intention. 

In  the  month  of  June,  1784,  the  plaintifl^  who  was  then  un- 
married, assigned  a  leasehold  house,  to  which  she  was  entitled 
for  the  residue  of  a  term  of  98  years,  to  Henry  Maddock  by  way 

(a)  1  Vee.  Sen.  206.  (ft)  16  Ye^  116. 
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of  mortgage  for  securing  the  sum  of  2202.  and  interest ;  in  1797, 
the  plaintiflF  intermarried  with  John  Pitt,  and  in  November,  1809, 
by  an  indenture  of  that  date,  made  between  Elizabeth  Bobinson 
(in  whom  the  mortgage  was  then  vested)  of  the  first  part,  John 
Pitt  and  the  plaintiff  his  wife  of  the  second  part,  and  Sarah  Full- 
well  of  the  third  part,  the  mortgaged  premises  were  assigned  to 
Sarah  Fullwell,  for  the  then  residue  of  the  said  term  of  98  years, 
subject  to  redemption  on  payment  by  John  Pitt  and  the  plantiff 
his  wife,  or  their  executors,  administrators  and  assigns,  to  Sarah 
Fullwell,  her  executors,  administrators  or  assigns,  of  the  said 
sum  of  22W.  and  interest;  it  did  not  appear  by  the  pleadings, 
but  it  was  admitted  at  the  bar,  that  this  indenture  contained  a 
covenant  by  John  Pitt  for  the  repayment  of  the  mortgage  money. 
John  Pitt  died  in  October,  1820,  and  by  his  will,  dated  on  the 
19th  of  that  month,  appointed  the  plaintiff  and  John  Pitt  one  of 
the  defendants  to  be  his  executors,  and  disposed  of  the  mortgaged 
premises,  and  of  the  general  residue  of  his  personal  estate  in  the 
following  terms :  "  I  give  my  leasehold  house  wherein  I  reside, 
and  all  my  effects  and  personal  estate  whatsoever,  unto  my  wife 
during  the  term  of  her  natural  life,  subject  as  to  my  said  house 
to  such  sum  of  money  as  shall  be  due  on  the  security  thereof 
and  to  the  rents  and  covenants  contained  in  the  original  lease 
thereof;  and  after  her  decease,  I  give  my  said  leasehold  house 
and  personal  estate  to  aU  my  children^  equally  to  be  divided 

between  them."  During  the  coverture  several  payments 
[*181]    were  made  by  the  *husband  out  of  his  own  property, 

which  effected  a  considerable  reduction  in  the  money 
due  upon  the  mortgage. 


The  plaintiff,  stating  these  facts,  and  alleging  by  the  bill  that 
17  guineas  only  remained  due  upon  the  mortgage,  insisted,  that 
upon  the  death  of  her  husband,  the  leasehold  premises  in  question 
survived  to  her  as  her  absolute  property,  and  prayed  that  it 
might  be  declared  that  she  was  alone  entitled  to  the  said  lease- 
hold premises,  or  to  the  equity  of  redemption  thereof)  and  that 
she  might  be  let  in  to  redeem  the  same  upon  payment  of  what, 
upon  an  account  to  be  taken^  should  be  found  to  be  due  for  prin- 
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dpd  ttkd  intereBt  on  the  mortgage,  and  that  the  said  leasehold 
premiaes  mi^^t  be  le^aflBigned,  and  the  deeds  relating  thereto 
delivered  up  to  her  accordingly. 

The  defendants  John  Pitt  and  Lucy  Pitt,  Sarah  Pitt  and  Diana 
Pitt,  the  children  of  the  testator  John  Pitt,  by  their  answer  sub- 
mitted, that  the  testator  having  out  of  hjs  own  proper  moneys 
paid  off  the  whole  of  the  mortgage  money,  excepting  the  sum  of 
17i.  175.,  the  plaintiff  did  not  become  entitled  by  survivorship  to 
the  said  leasehold  premises,  or  the  equity  of  redemption  thereof^ 
as  her  own  absolute  property,  but  only  to  an  estate  for  life  therein 
under  the  will  of  the  said  testator,  and  that  the  acts  done  by  the 
testator  amounted  to  a  reduction  into  possession  of  the  mortgaged 
premises ;  but  in  case  the  court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  the  mortgaged  premises  by  way  of  sur- 
vivorship, they  submitted,  that  as  the  children  of  the  testator, 
they  were  entitled  to  stand  in  the  place  of  the  mortgagees  of  the 
premises,  for  such  part  of  the  mortgage  money  as  the  testator 
should  be  found  to  have  paid  off. 

The  mortgagees  stated  in  their  answer  that  they  were  willing 
to  be  redeemed,  but  that  they  had  received  a  notice  from 
the  children  of  the  testator,  alleging  Ihat  he  had  ^reduced    [^182] 
the  mortgage  into  possession,  and  was  the  absolute 
owner  of  it^  and  that  they  had  the  right  to  redeem. 

In  June,  1822,  a  decree  was  pronounced,  by  which  it  was  de- 
daied  that  the  plaintiff  was  entitled  to  redeem,  and  an  account 
was  directed*  The  cause  now  came  on  to  be  reheard  bv  the  con- 
sent of  the  parties. 

Mr.  Eaupdl  for  the  plaintiff: — ^As  the  husband  had  the  abso- 
lute interest  in  the  equity  of  redemption,  subject  only  to  the 
wife's  claim  by  survivorship,  he  must  be  considered  to  have  paid 
off  the  incumbrance  for  the  benefit  of  the  estate ;  the  case  is  anal- 
<^us  to  that  of  a  tenant  in  tail  paying  off  an  incumbrance, 
which  is  an  equivocal  act,  and  the  law  presumes  that  he  does 
so  for  the  benefit  of  the  estate,  till  the  contrary  is  shown  by  some 
declaration  of  his  intention  to  keep  the  charge  subsisting. 
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Mr.  Norton^  for  the  defendants  the  children  of  the  testator^ 
cited  Kirkham  y.  Smtih,{a)  Bagot  y.  Oughton^if))  and  Lewis  y. 
Nougk,{c) 

The  Master  of  the  Rolls  : — The  defendants  haye  not  per- 
seyered  in  resisting  the  right  of  the  plaintiff  to  redeem,  or  in  in- 
sisting, as  they  did  by  the  pleadings,  that  acts  were  done  by  the 
husband  in  his  lifetime  sufficient  to  reduce  this  chattel  into  pos- 
session :  but  they  haye  contended,  that  admitting  no  act  was 
done  by  the  husband  sufficient  to  reduce  this  chattel  into  pos- 
session, there  is  still  an  equity  on  the  part  of  his  estate 
[*188]  to  be  reimbursed  the  payments  made  in  his  lifetime  *in 
reduction  of  the  mortgage  debt.  The  mortgage  money 
was  reduced  by  adyances  made  by  the  husband  out  of  his 
own  property,  and  by  gradual  payments  he  effected  the  reduc- 
tion stated  in  the  pleadings.  Then  comes  the  question — ^for 
what  purpose  did  he  do  this?  Because  in  all  cases  where 
money  is  paid  off  by  indiyiduals,  not  haying  an  absolute,  per- 
manent interest  in  the  premises,  the  court  looks  at  the  intention ; 
for  instance,  where  a  tenant  in  tail  pays  off  an  incumbrance, 
prima  facie  he  is  considered  as  disincumbering  the  estate,  but 
still  the  court  thinks  itself  at  liberty  to  look  at  the  intention. 
In  Kirkham  y.  Smith  the  tenant  in  tail  had  paid  off  a  charge  upon 
the  estate  amounting  to  6,8002. ;  he  had  taken  no  assignment  of 
the  debt,  and  there  was  nothing  distinctly  to  show  any  intention 
on  his  part  to  keep  aliye  the  charge,  and  yet,  he  haying  consid- 
ered the  estate  as  his  own,  the  court  took  upon  itself  to  say  he 
ought  to  be  reimbursed ;  that  is  a  strong  case  to  show  what  is 
the  criterion  of  the  intention.  In  this  case  consider  the  situation 
of  the  husband :  he  had  not  the  absolute  interest  in  the  property, 
he  was  not  sure  that  it  would  become  his  own,  but  it  may  fairly 
be  inferred  from  his  will,  that  he  had  persuaded  himself  that  it 
was  his  own ;  his  will  leads  one  strongly  to  belieye  that  there 
was  an  impression  upon  his  mind  that  he  had  done  sufficient  to 


(a)  1  yes.  368. 
ifi)  1  p.  Wma.  347. 


(«)  Ambl  160. 
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render  lliis,  which  was  once  the  chattel  of  his  wife,  his  own ;  if 
he  had  survived  he  would  have  had  it  absolutely,  but  he  dying 
in  the  lifetime  of  his  wife  she  became  entitled;  the  question  is — 
what  under  these  circumstances  is  the  true  equity  ?  It  is  said 
that  by  the  marriage  the  wife's  debt  was  transferred  to  the  hus- 
band, and  in  the  next  place,  that  he  has,  by  covenant,  imposed 
upon  himself  the  obligation  to  pay;  with  respect  to  the  last 
point,  the  case  of  Bagot  v.  Oughton  shows  that  the  covenant  to 
pay  is  not  decisive ;  that  case  is  not  exactly  similar  to  the  pres- 
ent, because  there  the  question  was — ^whether  payment  of  the 
moigtage  money  out  of  the  husband's  assets  could  be 
compelled,  here  the  party  is  *filing  a  bill  to  redeem,  [*184:] 
and  it  is  insisted,  that  coming  to  redeem,  she  ought  to 
do  equity,  and  consider  what  her  original  righi  was,  and  that  it 
was  by  her  husband's  acts  that  this  mortgage  money  was  re- 
duced. I  have  not  been  able  to  find  any  direct  case  in  point, 
but  upon  the  general  principle  which  I  have  stated,  I  think  there 
is  sufficient  to  authorize  the  court  to  say,  that  this  fieanily  should 
be  permitted  to  have  the  benefit  of  the  sum  which  the  husband 
has  paid  out  of  his  own  estate,  and  that  the  redemption  ought  to 
be  upon  the  terms,  that  the  &mily  be  permitted  to  stand  in  the 
place  of  the  mortgagee,  for  the  amount  in  which  the  husband 
has  reduced  the  debt 


Farquharson  v.  Balfoub. 

1822.— 20th  Noyember.     1823 :  23d  Janxiarf  and  6th  May. 

A  defendant  who  has  pat  in  three  insufficient  answers,  and  is  in  custody  for  want 

of  a  fourth,  is  entitled  to  his  discharge  immediately  on  filing  the  fourth  answer. 
After  a  foorth  answer  reported  insufficient,  it  is  a  motion  of  course,  that  the  defim- 

dant  shall  be  examined  upon  interrogatories  and  stand  committed. 
The  interrogatories  are  to  be  settled  by  the  Master,  and  must  go  directly  to  the 

points  to  which  the  exceptions  are  sustained. 
The  defendant,  instead  of  putting  in  a  written  examination  to  the  interrogatories^ 

is  to  be  examined  personally  upon  them  by  the  ICaster. 
Exceptions  to  the  Master^s  report  of  the  insufficiency  of  a  fourth  aaswefi  ordered  to 
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be  beani  immediately,  ixpon  the  terms  <^  the  defendant's  rendering  himadf  amen- 
able to  prooesa. 

Sufficiency  of  a  fourth  answer  to  be  decided  upon,  not  by  looking  at  the  fourth 
answer  only,  but  by  looking  at  it,  connected  and  taken  with  the  three  preoedjig 
answers. 

Where  a  defendant  admits  books  in  the  West  Indies,  to  be  in  his  possession,  custody 
or  power,  the  court  will  order  him  to  bring  them  here  within  a  reasonable  timet 
and  if  they  are  not  brought,  will  consider  it  the  same  as  if  he  had  them  here  in 
the  first  mstance,  and  refused  to  produce  them. 

Plkpere  belonging  to  a  defendant  are  in  his  possession,  custody  or  power,  although 
they  may  be  in  the  West  Indies. 

The  ordinary  rule  of  the  court  in  cases  of  contempt  is,  that  there  shall  be  a  petsooal 
examination  of  the  party. 

The  defendant  may  be  attended  by  counsel  upon  his  examination  before  the  Master. 

Personal  examination  in  equity  is  not  analogous  to  the  viva  voce  examination  of  a 
witness. 

Hbde  of  conducting  the  personal  examination  of  a  defendant  upon  inteirogatories 
after  a  fourth  insufficient  answer. 

The  defendant  is  not  to  be  discharged  out  of  custody,  upon  the  Master's  report  of 
the  sufficiency  of  his  examination,  till  the  plaintiff  ti<M»  seen  the  examination. 

The  object  of  the  court,  in  directing  the  defendant  to  be  examined  upon  mterroga- 
tories  is,  that  upon  that  examination,  he  shall  not  be  liberated  out  of  custody,  till 
he  has  given  a  sufficient  answer  not  only  to  the  questions  contained  in  the  bill,  to 
which  he  has  not  before  answered,  but  to  ereiy  question  which  the  Master  thinks 
may  fhirly  arise  out  of  the  matter,  which  may  be  contained  in  the  answers  to 
ihose  questions,  without  putting  the  plaintiff  to  the  trouble  of  amending  his  bill. 

The  plaintiff  has  no  rig^t  to  notice  of  the  defendant's  examinatbn. 

Semblej  The  proper  mode  of  discussing  the  insufficiency  of  the  defendant's  examina- 
tion is,  upon  the  old  exceptions,  with  respect  to  any  of  the  original  interrogato- 
ries in  the  bill  remaining  unanswered,  and  upon  new  exceptions,  with  respect  to 
any  new  questions^  which  the  Master  may  have  introduced  in  settling  the  inter- 
rogatories. The  insufficiency  of  the  examination,  however,  was  in  this  case  per^ 
mitted  to  be  shown  as  a  cause  against  the  defendant's  discharge. 

An  examination  may  be  quite  sufficient,  though  it  is  untrue,  and  inconsistent  with 
what  has  been  sworn  by  the  defendant  in  his  answeiB. 

The  principle  of  the  court  is,  that  the  plaintiff  must  be  satisfied,  with  what  the  con* 
science  of  the  defendant  allows  him  to  swear. 


The  bill  in  tliis  cause  prayed,  that  the  plaintiff  might  be  let 
in  to  redeem  certain  plantations  and  estates  in  the  West  Indies, 
of -which  it  was  represented  that  the  defendant  had  been  for  a 
long  time  in  possession  as  mortgagee,  and  it  called  for  a  discovery 
of  the  deeds,  accounts,  books  of  account,  invoices,  bills  of  la- 
ding, plantation  books,  letters,  notes,  memorandums^  papers  and 
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writings  xelatmg  to  the  mortgaged  premifles,  and  the  ciopB  and 
produce  thereof  and  the  consignments  made  therefrom,  and  re- 
quired the  defendant  to  set  forth,  whether  he  had  the  same  then, 
and  if  not  then,  whether  he  had  the  same  formerly,  and  if  for- 
merly, when  last  in  his  possession,  custody  or  power. 

*The  defendant,  by  his  first  answer,  stated  that  by  [*186] 
mdentores  of  lease  and  release,  dated  reepectiTely  the 
6th  and  6th  of  April,  1799,  he  conveyed  the  plantations  and  es- 
tates in  question,  to  the  plaintiff  and  his  then  partners  in  trade, 
in  consid^^tion  of  120,000/.,  payable  by  seTend  instalments,  and 
that  by  other  indentures  of  lease  and  release,  dated  respectively 
the  9th  and  10th  of  the  same  month  of  April,  the  said  plaintiff 
and  his  partners,  reoonveyed  the  same  plantations  and  estates  to 
him  the  defendant  in  fee,  by  way  of  mortgage  for  securing  the 
due  payment  of  the  said  sevend  instalments.  The  defendant 
further  stated,  that  the  plaintiff  and  his  partners  paid  the  first 
instalment  of  the  purchase  money,  but  that  not  finding  it  con- 
venient to  pay  the  remaining  instalments,  they  entered  into  an 
agreement  with  the  defenduit,  by  which  it  was  provided,  that 
he  should  take  back  the  plantations  and  estates,  repaying  to  the 
plaintiff  and  his  partners  the  money  which  they  had  expended 
thereon,  and  refunding  the  instalment  of  the  piurohase  money 
which  had  been  paid ;  and  the  defendant  stated,  that  in  pur- 
suance of  the  said  agreement,  the  said  plantations  and  estates 
were,  by  indentures  of  lease  and  release,  dated  respectively  the 
28d  and  24th  of  May,  1800,  absolutely  reconveyed  to  him,  the 
defendant^  in  fee.  After  further  stating,  that  the  amount  of  the 
moneys  to  be  paid  by  him  to  the  plaintiff  and  his  partners,  and 
the  adjustment  and  settlement  of  the  accounts  between  them, 
was  ultimately  referred  to  the  decision  of  arbitrators,  and  that 
he  had  long  since  paid  the  sum  awarded  to  be  due  from  him  to 
the  plaintiff  and  his  partners ;  the  defendant  insisted  that  he 
ought  to  be  considered  as  the  absolute  owner  of  the  said  planta- 
tions and  estates,  and  that  he  was  not  bound,  and  ought  not  to 
be  compelled,  to  set  forth  or  produce  any  account  of  the  pro- 
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oeeds,  profits  or  produce  thereof,  or  any  of  the  deeds,  papers  or 
writmgs  relating  thereto. 


Exceptions  were  taken  to  this  answer,  upon  the 
[*186]  ground  *that  the  defendant  had  not  fully  answered  the 
interrogatories  contained  in  the  bill  as  to  the  deeds,  ac- 
counts, &c. ;  the  exceptions  were  allowed  by  the  Master,  and 
exceptions  taken  by  the  defendant  to  the  Master's  report  were 
overruled  by  the  court. 

The  defendant  then  put  in  a  second  answer,  in  which  he  again 
submitted  to  the  court  that  he  was  not  bound  to  give  the  inform 
mation  required  by  the  bill,  and  by  the  exceptions  to  the  first 
answer;  the  second  answer  was  referred  back  to  the  Master 
upon  the  old  exceptions,  which,  after  having  been  allowed  by 
the  Master,  were  submitted  to  by  the  defendant. 

A  third  answer  was  then  put  in  by  the  defendant,  in  which 
he  admitted  that  he  had  in  his  possession,  custody  or  power, 
divers  plantation  accounts,  letter  books,  letters,  notes,  memo- 
randa, papers  and  writings,  relating  to  the  plantations,  crops, 
produce  and  consignments  in  the  bill  mentioned,  the  particulars 
of  which  he  set  forth  in  a  schedule  annexed  to  the  answer.  The 
defendant  further  stated,  that  he  believed  that  a  great  number 
of  books  of  account,  accounts,  invoices,  bills  of  lading,  plantation 
books,  letters,  notes,  memoranda,  papers  and  writings,  relating 
in  the  whole  or  in  part  to  the  said  plantations,  crops,  produce 
and  consignments,  were  then  in  the  island  of  Tobago  in  the 
West  Indies,  but  he  did  not  state  whether  the  last-mentioned 
documents  were  or  were  not,  or  had  or  had  not  been,  in  his  pos- 
session, custody  or  power,  and  he  also  omitted  to  state,  when 
certain  other  deeds  and  papers,  which  were  impliedly  admitted 
to  have  been  in  his  possession,  custody  or  power,  were  last  in 
his  possession,  custody  or  power. 

The  third  answer  having  been  referred  for  insufficiency,  upon 
the  exceptions  taken  to  the  first  answer,  was  reported  insuffi- 
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cient ;  and  the  defendant  was  then  taken  into  custody 
*upon  an  attachment  for  want  of  an  answer ;  he  then  [*187] 
put  in  a  fourth  answer,  in  which  he  again  omitted  to 
state  when  last  he  had  possession  of  certain  title  deeds,  admitted 
to  have  been  formerly  in  his  possession ;  and  in  another  part  of 
the  fourth  answer,  he  denied  that  the  West  India  papers  men- 
tioned  in  his  former  answer,  which  he  admitted  were  belonging 
to  him,  were  in  his  possession,  custody  or  power,  because  they 
were  then  coming  over  to  this  country. 

Immediately  upon  the  fourth  answer  being  filed,  Mr.  E.  R. 
Danid  moved,  before  the  Vice-Chancellor,  that  the  defendant 
nught  be  discharged  out  of  custody.  The  motion  was  not  made 
upon  notice,  but  it  was  opposed,  on  behalf  of  the  plaintiflF,  by 
Mr.  Agar^  upon  the  authority  of  an  order  of  court  of  the  30tii 
of  April,  1700,(a)  which  provides  that  from  thenceforth  no 
plaintiff  shall  be  put  to  prosecuce  a  defendant  for  a  fourth  an- 
swer, but  that  after  a  third  answer  reported  insufficient,  every  de- 
fendant shall  be  examined  upon  interrogatories  to  the  points  re- 
ported insufficient,  and  shall  stand  committed  till  he  has  fully 
answered  the  interrogatories.  By  the  desire  of  the  Vice-Chan- 
cellor, the  motion  was  mentioned  to  the  Lord  Chancellor,  when 
his  Lordship  observed  that  if  the  order  rendering  the  third  in- 
sufficient answer  as  penal  as  the  fourth,  had  never  been  acted 
upon,  it  could  not  at  the  distance  of  one  hundred  and  twenty 
years  be  put  in  force.  Upon  this  intimation  of  the  Lord  Chan- 
cellor's opinion,  the  Vice-Chancellor  made  the  order  for  the  dis- 
charge of  the  defendant.(i) 

The  fourth  answer  was  then  referred  for  insufficiency  upon 
the  original  exceptions,  and  the  Master  reported  it  to  be  insuffi- 
cient. The  plaintiff  then  obtained  the  usual  order  that  the  de- 
fendant should  be  examined  upon  interrogatories,  and 
should  stand  committed ;  which  was  in  *the  following  [*1882 
terms:  "  Forasmuch  as  this  court  was  this  present  day 
informed  by  Mr.  Parker^  of  counsel  for  the  plaintiff,  that  the 

(•)  Beam.  Ord.  Oha.  3U.  (5)  I  Sim.  and  Sta.  12. 
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fourth  answer  of  the  defendant,  John  Balfour,  hikth  been  re- 
ported insufficient  by  Mr.  Cox,  one  of  the  Masters  of  this  court, 
as  by  the  Master's  report,  dated  this  day,  now  produced,  i^pears ; 
it  is,  therefore,  ordered  that  the  said  defendant,  John  Balfour,  be 
examined  upon  interrogatories  before  the  said  Master,  to  the 
points  wherein  the  said  defendant's  answer  is  reported  insuffi- 
detit,  and  that  he  do  stand  committed  to  his  Majesty's  prison  of 
the  Fleet  until  he  shall  perfectly  answer  the  said  interrogatories, 
and  this  court  make  other  order  to  the  contrary. 

Before  the  defendant  could  be  taken  into  custody,  exceptions 
were  taken  on  his  part  to  the  Master's  report  of  the  insufficiency 
of  the  fourth  answer,  and  a  motion  was  made  on  his  behalf  that 
the  plaintiff  might  be  restrained  from  re-issuing  or  otherwise  en- 
forcing any  process  of  contempt  against  him,  until  after  the  ex- 
ceptions to  the  Master's  report  should  have  been  heard. 

Mr.  Hart  and  E,  R.  Daniel  for  the  motion. 

Mr.  Agar  and  Mr.  Parker  against  it,  insisted  that  whilst  the 
defendant  was  in  contempt,  and  was  keeping  out  of  the  way  to 
avoid  process,  the  court  ought  not  to  entertain  the  motion,  but 
that  the  defendant  ought  at  least  to  place  himself  in  such  a  situ- 
ation, as  to  be  amenable  to  process,  if  the  court  thought  iSt  not 
to  discontinue  it 


The  Lord  Chancellor  : — If  the  defendant  will  render  him- 
self amenable  to  the  process  of  the  court,  I  will  hear  the  excep- 
tions immediately,  but  otherwise  I  will  not  discontinue  the  pro- 
cess until  the  exceptions  are  heard.  On  the  fourth  an- 
[*189]  swer  *being  reported  insufficient,  the  court  gives  credit 
to  the  Master's  report,  and  it  is  a  motion  of  course  that 
the  defendant  shall  be  examined  upon  interrogatories,  and  stand 
committed.  The  order  of  the  court  that  the  defendant  shall  be 
examined  upon  interrogatories  is  good  for  nothing  (if  it  turns 
out  that  the  Master's  report  is  right),  imless  the  defendant  is  in 
such  a  situation  as  that  the  plaintiff  may  put  in  execution  the 
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prooess  of  the  coiut  agaiiust  him,  if  the  oourt  thinks  that  it  ought 
to  be  enforced. 

The  motion  having  been  refused,  the  defendant  rendered  him- 
self amenable  to  process,  by  appearing  upon  the  floor  of  the 
oourt,  and  the  exceptions  were  then  brought  on  for  argument, 

Mr.  Hari  and  Mr.  K  H.  Daniel  in  suj^rt  of  the  exceptions* 

Mr.  Agar  and  Mr.  Parker  against  them. 

In  the  course  of  the  judgment  upon  the  exceptions,  the  fol- 
lowing observations  were  made  by 

February  6th. — ^The  Lord  Chancbllob: — ^In  forming  my 
judgment  upon  these  exceptions,  I  have  thought  it  my  duty  to 
inform  myself  of  the  contents  of  the  first  and  second  answers, 
with  a' view  to  see  whether  the  contents  of  those  answers,  being 
coupled  with  the  contents  of  the  third  and  fourth  answers,  the 
bill  upon  the  whole  is  so  perfectly  answered,  as  ought  to  be  con- 
sider^ satisfiM^tory;  because  I  take  it  for  granted  that  a  party 
who  has  put  in  a  fourth  answer,  has  a  right  to  say  he  will  have 
the  court  decide  whether  that  fourth  answer  is  sufficient,  not  by 
looking  at  the  fourth  answer  only,  but  by  looking  at  the 
fourth  answer,  connected  and  taken  *with  the  three  pre-  [*190] 
ceding  answers.  In  this  case  I  believe  I  may  lay  aside 
both  the  first  and  second  answers,  because  I  apprehend  they  do  not 
even  affect  to  give  any  answer  at  all  to  the  interrogatories  out  of 
which  the  exceptions  arise.  The  question,  therefore,  is  to  be 
considered  with  respect  to  the  third  and  fourth  answers  only. 
The  defendant  by  his  third  answer  admits  that  he  has  in  his  pos- 
session, custody  or  power  a  number  of  accounts,  letter  books, 
&c.,  the  particulars  of  which  he  has  set  forth  in  a  schedule  to  the 
answer;  and  he  goes  on  to  state  that  he  believes  a  number  of 
books  of  accounts,  &c.,  are  in  the  island  of  Tobago,  or  else- 
where in  the  West  Indies,  but  he  does  not  state  whether  the  last- 
mentioned  books  of  account,  &c.,  are  in  his  possession,  custody, 
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or  power.  The  omission  is  extremely  material,  for  if  the  defend- 
ant had  admitted  the  books,  &c.,  in  the  West  Indies,  to  be  in  his 
possession,  custody  or  power^  the  plaintiff  might  have  made  a 
motion,  calling  upon  the  court  to  order  the  defendant  to  produce 
all  the  accounts,  books,  &c.,  as  well  those  mentioned  in  the 
schedule,  as  those  in  the  West  Indies,  and  the  court  would  have 
done  so,  at  the  same  time  making  this  distinction,  namely :  it 
would  have  ordered  those  in  the  schedule  to  be  produced  forth- 
with, but,  with  respect  to  those  in  the  West  Indies,  it  would 
never  have  done  so  absurd  a  thing  as  to  call  for  them  immediately, 
but  would  have  ordered  the  defendant  to  bring  them  here  within 
a  reasonable  time ;  and  if  he  had  not  got  them  here  within  a  rear 
sonable  time,  would  have  considered  it  the  same  as  if  he  had 
them  here  in  the  first  instance,  and  had  refused  to  produce 
them.(a)  So  that  the  third  answer,  even  so  far  as  this  passage 
goes,  was  clearly  insufficient.  The  Lord  Chancellor  then  ob- 
served upon  other  passages,  in  which  he  considered  both  the 
third  and  fourth  answers  to  be  insufficient,  and  concluded  by 

remarking  that  there  was  a  material  passage  in  the  last 
[*191]     answer,  in  which  the  *defendant  stated  that  he  had  not 

the  West  India  papers,  writings,  &c.,  in  his  possession, 
custody  or  power,  because^  they  were  then  coming  over  to  this 
country ;  but  that  he  was  perfectly  of  opinion  that  they  were  in 
the  possession,  custody  or  power  of  the  defendant,  and  had  been 
ever  since  the  institution  of  the  suit,  for  that  if  they  actuaDy  be- 
longed to  the  defendant,  though  they  might  be  in  the  West  In- 
dies, they  must  be  in  his  possession,  custody,  or  power. 

Pending  the  argument  of  the  exceptions,  the  defendant  was 
kept  in  custody  at  an  hotel  in  the  neighborhood  of  the  court,  and 
after  the  exceptions  were  overruled,  the  Lord  Chancellor  ob- 
served, that  if  the  plaintiff  meant  to  exhibit  interrogatories,  he 
must  do  so  immediately,  and  desired  that,  in  the  meantime,  the 
defendant  should  continue  in  the  same  species  of  mitigated  con- 
finement, to  which  he  had  before  been  subjected.    Very  exten- 


(a)  Freeman  v.  FairUt^  3  Meriy.  44. 
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sive  interrogatories  having  been  exhibited  on  the  part  of  the 
plaintiff,  for  the  examination  of  the  defendant,  and  having  been 
handed  up  to  the  court ;  Mr.  Hart  and  Mr.  E.  R.  Daniel^  on  the 
part  of  the  defendant,  submitted,  that  the  interrogatories  must 
refer  directly  to  the  points  in  which  the  answer  was  defective, 
and  ought  to  be  settled  by  the  Master ;  and  they  mentioned  a 
case  of  Burton  v.  Wilkinson^  in  which  a  defendant,  who  was  in 
contempt  for  non-compliance  with  an  order  for  the  production 
of  books,  was  examined  upon  interrogatories,  and  stated,  upon 
the  authority  of  the  counsel  concerned  in  that  cause,  that  the  in* 
terrogatories  were  settled  by  the  Master.  Mr.  Agar  and  Mr. 
Parker  for  the  plaintiff,  on  the  other  hand,  insisted  that  the  in* 
terrogatories  ought  not  to  be  confined  strictly  to  the  points  on 
which  the  exceptions  were  sustained,  but  might  be  extended  to 
matters  consequential  upon  those  points,  and  they  urged  the  in- 
convenience of  referring  it  to  the  Master  to  settle  the  interroga- 
tories, inasmuch,  as  if  the  parties  were  dissatisfied  with 
the  judgment  *of  the  Master,  there  might  be  an  appeal  [*192] 
to  the  court,  and  the  party  in  contempt  must  continue 
in  cusuKly  pending  the  appeal. 

February  22d. — The  Lord  Chancellor: — ^The  inclination  of 
my  opinion  is,  that  the  interrogatories  should  go  to  the  Master 
to  be  settled — care  must  be  taken,  that  they  go  directly  to  the 
points,  to  which  the  exceptions  are  sustained ;  and  it  will  be  for 
the  Master  to  judge  whether  they  have  a  direct  reference  to 
those  points  or  not.  I  never  recollect,  in  all  my  experience,  a 
case  in  which  the  fourth  answer  was  insufficient,  and,  therefore, 
I  do  not  know  that  it  has  been  laid  down,  that  the  Master  should 
in  such  a  case  settle  the  interrogatories ;  but  if  the  point  is  new, 
it  appears  to  me  that  it  is  very  much  to  the  purpose,  that  the  in- 
terrogatories should  be  settled  by  the  Master. 

FArwary  Vlih. — The  following  order  was  made  by  the  Lord 
Chancellor : — Whereas  by  an  order,  dated  the  28d  of  January 
last,  it  was  ordered,  that  the  defendant  John  Balfour  should  be 
examined  upon  interrogatories  before  Mr.  Cox,  the  Master  to 
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whom  this  cause  stands  referred,  to  the  points  wherein  his  an* 
swer  was  reported  insufficient,  and  that  he  shoxdd  stand  com- 
mitted to  his  Majesty's  prison  of  the  Fleet  until  he  should  per- 
fectlj  answer  the  said  interrogatories,  and  this  court  make  other 
order  to  the  contrary ;  and  whereas  in  pursuance  of  the  said  or- 
der, interrogatories  have  been  exhibited  before  the  said  Master, 
and  the  same  have  been  perused  by  the  Bight  Honorable  the 
Lord  High  Chancellor  of  Great  Britain,  and  in  the  presence  of 
counsel  learned  on  both  sides,  his  Lordship  doth  this  day  order, 
that  it  be  referred  to  Mr.  Cox,  the  Master  to  whom  this  cause 
stands  referred,  to  settle  the  interrogatories  upon  which  the  de- 
fendant John  Balfour  is  to  be  examined. 


[*193]  *In  pursuance  of  the  last  order,  the  interrogatories 
were  settled  by  the  Master.  They  were  strictly  con- 
fined to  the  points  to  which  the  exceptions  were  sustained,  but 
required  firom  the  defendant  a  much  .more  mfcute  and  particular 
discovery  as  to  those  points,  than  was  called  for  by  the  original 
bill. 

March  IZth. — ^The  defendant  having  been  permitted  to  con- 
tinue in  mitigated  custody,  from  the  time  when  the  exceptions 
were  brought  on  for  argument,  a  motion  was  now  made  on  the 
part  of  the  plaintifl^  that  the  defendant  might  be  ordered  to  at- 
tend before  the  Master  to  answer  the  interrogatories  personally, 
or  if  he  did  not,  that  he  should  stand  committed  to  the  Fleet 

Mr.  Agar  and  Mr.  Parker  in  support  of  the  motion : — ^Where 
the  examination  is  upon  interrogatories,  after  a  fourth  insuffi- 
cient answer,  it  must  be  taken  personally.    In  Oower  v. 
[♦194]    Lady  BaUtnglass,{a)  which  was  the  case  of  ♦a  fourth  in- 
sufficient answer,  the  court  not  only  considered  that  the 

(a)  1  Ch.  Cas.  66.    The  only  orders  to  be  found  in  the  register,  which  appear  to 
.  relate  to  the  inmiflBcienoy  of  the  anawerB  in  this  eaae,  are  lubjoiiied: — 

Whereas  by  an  order  of  the  first  of  March  last,*  taken  npoQ  the  argning  ezoe|H 
tioDS  put  in  by  tha  defendant  to  the  reports  made  m  this  cause  by  Sir  Justinian  L^- 

•1666:  36th  May. 
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examination  ought  to  be  personal,  bnt  refused  to  permit  Ladj 

Baltinglass'  counsel  to  be  present  at  the  examination, 

or  to  permit  her  to  have  a  copy  of  the  *interrogatories,     [*196] 

In  Anon.^  Mosely  86,  an  application  Avas  made  to  the 

court,  that  a  defendant,  who  was  in  Ireland,  might  have  a  com- 

yrm,  Knight,  Aa,  whereby  the  said  Master  bad  reported  the  4th  answer  of  the 
defendant  the  Lady  Baltinglass  to  be  insufficientr  it  was  ordered,  that  the  said  defen- 
dant the  Lady  Baltinglass  should  forthwith  attend  the  said  Master,  and  bring  in 
upon  her  oath  before  him  all  the  writings,  which  by  her  answer  she  offered  to  do, 
to  be  perused  and  examined  by  the  said  Master,  who  was  to  certify  the  court 
thereof;  and  as  to  the  deed  of  settlement  and  counterparts  thereof  therein  men- 
tioned, and  the  powers  therein  contained,  the  leases  and  counterparts  thereof  and 
rents  thereupon  reserved,  the  said  Master  was  to  examine  the  said  defendant  upon 
interrogatories  to  be  preferred  by  the  plaintifi^  and,  upon  the  Master's  report,  such 
further  order  should  be  taken  as  should  be  meet ;  and  in  Hxe  meantime  the  judg- 
ment of  the  court  as  to  the  said  defendant's  fourth  answer  was  suspended ;  in  pur- 
suance of  which  order  the  said  Master,  by  his  report  dated  the  12th  of  May  instant, 
certified  the  said  defendant  the  Lady  Baltinglass  had  attended,  but  refused  to  obey 
the  said  order ;  whereupon  the  said  plaintiff  upon  the  24th  of  May  aforesaid  moved 
for  the  defendant  the  Lady  Baltinglass'  commitment  to  the  prison  of  the  Fleet, 
her  fourth  answer  being  reported  insufficient,  and  upon  hearing  of  the  said  defen- 
dant's counsel,  who  alleged  the  interrogatories  to  contain  two  sheets  of  paper  of 
matters  of  Liw,  the  court  then  pronounced  an  order,  which  is  not  yet  drawn  up.  Tor 
the  said  defendant  to  bo  examined  before  the  said  Master  upon  the  said  interrogato- 
ries, and  bring  in  the  said  writings  upon  oath  within  four  days,  or  to  stand  commit- 
ted, and  if  the  said  Master  should  think  fit,  the  said  lady  was  to  have  counsel  pres- 
ent upon  her  examination ;  now  uix>n  opening  of  the  matter  this  present  day  unto 
this  court,  by  Mr.  Serjeo^ni  Maynard  and  Mr.  Solicitor' General  being  of  the  plain- 
tiff's counsel,  in  the  presence  of  Mr.  Churchill  and  Mr.  Viricent  being  of  the  defen- 
dant's counsel,  the  said  plaintiff's  counsel  now  moved,  and  offered  divers  reasons  to 
explain  the  said  orders  so  pronounced  as  aforessdd,  that  the  said  defendant  the  Lady 
BaltinglaKs,  ought  not  to  have  counsel  to  attend  the  said  Master,  it  being  against  all 
precedent,  and  that  the  said  defendant  may  perform  the  said  order  of  the  1st  March 
aforesaid  within  four  days,  or  may  stand  committed,  whcrcunto  counsel  for  the  said 
defendant  insisted,  that  the  said  interrogatories  were  of  great  length,  and  did  con- 
tain matter  of  law  which  the  said  defendant  the  Lady  Baltinglass  could  not  answer 
without  the  advice  or  assistance  of  her  counsel ;  upon  debate  whereof)  and  hearing 
what  was  alleged  on  either  side,  tliis  court  doth  order,  that  the  said  defendant  the 
Lady  Baltinglass  shall  attend  the  said  Master,  and  perfect  her  examination  accord- 
ing to  the  said  order  of  the  1st  of  March  last,  within  four  days  next  after  the  entry 
thereof  or  in  default  thereof  to  stand  committed  to  the  prison  of  the  Fleet,  and  if 
upon  her  examination  the  said  Master  shall  find  matter  of  law  contained  in  the  said 
interrogatories,  and  shall  so  direct,  then  the  said  Master  is  at  Uberty  to  hear  the 
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[*166] 


mission  to  examine  him  in  writing  as  to  a  oontempt,  he 
being  out  of  the  jurisdiction,  and  not  capable  *of  being 
examined  personally ;  the  application  was  granted,  but 
the  case  shows,  that  according  to  the  course  of  the  court,  the  ex- 
amination ought  to  have  been  personal.  In  the  Welsh  Oompany 
V.  Moor,{a)  an  application  for  a  copy  of  interrogatories  relating  to 
a  contempt  was  refused,  which  leads  to  the  conclusion,  that  an 


defendant's  counsel  to  such  points  only,  but  the  defendant's  counsel  is  not  to  be  pree- 
ent  in  the  room  at  the  time  of  the  defendant's  examination.  [Reg.  lib.  A.  1664^ 
fol.  699. 


Upon  opening  of  the  matter  this  present  day*  unto  the  Right  Honorable  the 
Lord  High  Chancellor  of  England,  by  Mr.  SoUcUor-Generdlf  Mr.  Serjeant  Maynard, 
and  Sir  Edward  Turner  of  counsel  with  the  plaintiff,  in  presence  of  Mr.  AUomey- 
General  and  Mr.  ChurchiU  of  counsel  with  the  defendant,  and  upon  reading  of  a 
report  made  in  this  cause  by  Sir  Justinian  Lewin,  Knt.  &c.,  dated  the  17th  day  of 
this  instant,  in  pursuance  of  an  order  of  the  26th  May,  pursuant  to  an  order  of  the 
first  March  last,  whereby  it  was  ordered  tnat  the  defendant  the  Lady  Baltinglaaa 
should  be  examined  by  the  said  Master  upon  interrogatories  to  be  preferred  by  the 
plaintifis,  touching  the  deed  of  settlement  and  counterpart  thereof  and  the  powera 
therein  contained,  the  leases  and  counterpart  thereof,  and  the  rents  thereupon  re- 
served, and  the  Master  hath  by  this  said  report  certified,  that  he  appointed  several 
times  for  the  taking  of  the  same,  at  most  of  which  the  said  lady  had  attended,  and 
having  spent  many  hours  at  each  time,  had  dispatched  the  four  first  interrogatories 
relating  to  the  deed  of  settlement  or  tripartite  indenture^  but  as  to  the  four  subse- 
quent interrogatories  touching  the  lease  and  writings,  the  defendant,  the  Lady  Balt- 
inglass  was  not  pleased  to  be  examined,  upon  being  as  she  aflSrmed  advised  by  her 
counsel,  that  she  was  not  bound  to  answer  the  same,  having  brought  in  the  trunk  of 
writings  upon  oath  according  to  the  order  in  that  behalf  and  therefore,  and  in  re- 
gard the  said  lady  doth  refuse  to  be  examined  on  the  said  interrogatories,  it  waa 
prayed,  that  she  may  stand  committed  to  the  prison  of  tlie  Fleet,  but  the  counsel  of 
the  defendant  the  Lady  Baltinglass  insisted,  that  slie  had  brought  in  all  the  deeds 
and  writings  in  hor  custody  upon  oatli,  and  so  cannot  have  a  fuller  answer,  where- 
upon, and  upon  reading  the  interrogatories  not  answered  unto,  and  hearing  what 
could  be  alleged  on  cither  side,  his  Lordship  declared,  that  she  ought  to  be  exam- 
ined thereupon,  and  answer  the  same,  and  doth  therefore  order,  that  the  said  defen- 
dant, the  Lady  Baltinglass,  do  in  eight  days  next  attend  the  said  Master,  and  be  ex- 
amined on  the  said  four  subsequent  interrogatories,  and  perfect  her  examination 
thereupon,  or  in  default  thereof  she  is  then  to  stand  committed  to  the  prison  of  the 
Fleet  without  further  motion.    Reg.  Lib.  A.  1664,  761. 

(a)  1  Dick.  336. 

*1666:  23d  June. 


CASES  IN  CHANCERY.  196 

1823. — Farquharson  y.  Balfour. 

examination  by  parol  must  have  been  intended.  By  these  cases 
it  appears,  that  it  is  not  unusual  to  have  a  personal  examination 
in  courts  of  equity.  There  is  a  modern  case  of  Ookan  v.  Qraharn^ 
in  a  court  of  law  upon  this  subject  The  parties  agreed  to  a 
reference  to  arbitration,  and  one  of  the  terms  of  the  order  made 
at  nisiprius  was,  that  no  bill  in  equity  should  be  filed.  A  bill 
was  filed,  and  the  court  of  law  treated  it  as  a  contempt.  Inter- 
rogatories wei*e  exhibited  in  the  crown  office  to  examine  as  to 
the  contempt,  and  the  examination  was  personal.  If  the  defend- 
ant is  to  be  at  liberty  to  put  in  an  examination  in  writing,  there 
will  be  no  use  in  the  order  for  an  examination  before  the  Mas- 
ter, it  will  have  the  effect  only  of  producing  a  fifth  insufficient 
answer. 

Mr.  Hart  and  Mr.  K  JR.  Daniel  against  the  motion:  It  has 
always  been  understood,  that  the  records  of  this  court  should 
contain  all  the  proceedings  in  every  cause,  regularly  taken  in 
writing,  so  as  to  enable  the  court  at  any  time  to  form  a  judg- 
ment upon  those  proceedings.  The  interrogatories  being  in 
writing,  they  must  be  answered  in  writing,  and  before  the  de- 
fendant is  permitted  to  swear  to  the  answers,  they  must  be 
looked  over  by  the  Master,  and  if  they  appear  to  be  defective, 
the  Master  must  order  them  to  be  altered.  Every  defendant 
has  a  right  to  have  access  to  the  court  to  correct  the  judg- 
ment of  the  Master ;  how  is  that  access  to  be  had,  if  the  ex- 
amination is  to  be  by  parol?  In  Burton  v.  WHkin- 
son  *the  examination  to  the  interrogatories  was  put  [*197] 
in  in  writing.  K  the  defendant  is  to  be  examined  per- 
sonally, it  will  be  necessary  for  him  to  have  a  written  exam- 
ination with  him,  as  a  memorandum/or  the  purpose  of  refresh- 
ing his  memory. 

The  Lord  Chancellor: — ^The  ordinary  rule  of  the  court  in 
cases  of  contempt  is,  that  there  shall  be  a  personal  examination 
of  the  party,  but  whether  that  rule  applies  to  cases  where  the 
fourth  answer  is  insufficient,  is  another  matter.  In  ordinary 
cases  of  contempt,  there  is  not  much  difficulty  in  examining  per- 
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sonally,  because  the  examination  applies  to  a  feet,  or  to  the  in- 
tention, but  there  maj  be  great  diflSiculty  in  examining  a  party 
personally  to  such  interrogatories  as  the  Master  has  settled  in 
this  case ;  nevertheless  if  the  practice  is,  that  the  examination 
shall  be  personal,  though  there  may  be  difficulty  in  it,  that  prac- 
tice must  be  preserved,  and  therefore  I  must  see  the  orders  in 
Oower  V.  Lady  Baliinglass^  before  I  decide  this  point 


March  22rf. — ^The  Lord  Chancellor  : — ^I  have  seen  the  orders 
in  Oower  v.  Lady  BaUinglass,^  and  it  appears  to  me  (though  I 
cannot  deliver  myself  fipom  the  opinion  that  it  is  a  very  inconve- 
nient mode  of  proceeding),  that  a  defendant,  standing  in  the  situ- 
ation in  which  the  present  defendant  stands,  instead  of  putting 
in  a  written  examination,  is  to  be  examined  personally.  The 
orders  in  that  case  appear  to  me  to  show,  that  according  to  the 
strict  practice  of  the  court,  the  Master  is  to  settle  the  interroga- 
tories, the  party  is  to  attend  the  Master,  and  upon  the  interroga- 
tories the  Master  is  personally  to  examine  the  party.  With  re- 
spect to  the  order  for  counsel  not  being  at  liberty  to  attend  the 

party  before  the  Master,  I  should  be  extremely  unwil* 
[*198]    ling *to  follow  any  such  precedent  as  that;  there  are 

here  four  insufficient  answers,  and  each  of  those  four 
answers  was  drawn  with  the  advice  of  counsel,  it  is  said  that  the 
defendant  is  now  to  amend  those  answers  upon  an  examination 
on  interrogatories;  surely,  therefore,. it  is  a  hard  thing  to  say, 
that  he  is  not  now  to  have  the  benefit  of  the  continued  advice  of 
his  counsel.  According  to  the  rule,  as  laid  down  in  the  case  of 
Lady  Baltinglass,  the  court  does  not  preclude  the  defendant  from 
having  the  assistance  of  counsel,  but  it  is  said  counsel  are  to  be 
in  the  next  room,  to  be  consulted  on  matters  of  law ;  who  is  to 
judge  of  the  points  on  which  the  advice  of  counsel  i&  to  be  called 
in  ?  Is  it  to  be  supposed  that  the  defendant  is  capable  of  draw- 
ing nice  distinctions  between  matters  of  fact  and  matters  of  law? 
I  think  the  Master  may  be  safely  entrusted  with  hearing  counsel 
oh  both  sides.  The  supposition  that  a  personal  examination  be- 
fore the  Master,  is  as  likely  to  elicit  truth,  as  an  examination  by 
coimsel,  putting  such  questions  as  occur  to  their  minds  in  thye 
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coiuse  of  the  examination,  appears  to  me  to  be  founded  in  mis- 
take ;  for  after  the  Master  has  settled  the  interrogatories,  he  can- 
not pnt  any  fresh  question,  as  counsel  might  do  in  the  course  of 
a  parol  examination.  I  do  not  mean  to  saj  that  these  are  not 
very  proper  interrogatories,  but  it  certainly  would  be  impossible 
for  any  man  to  answer  them  without  previous  preparation,  which 
alone  shows,  that  a  personal  examination  here,  is  not  at  all  anal- 
ogous to  the  viva  voce  examination  of  a  witness.  I  cannot  help 
strongly  reconunending  to  the  parties,  that  the  mode  of  proceed- 
ing be  this,  that  Mr.  Balfour  be  allowed  to  put  in  a  written  ex- 
amination to  these  interrogatories,  and  then  to  attend  before  the 
Master,  for  the  Master  again  to  put  to  him  each  or  any  of  the 
questions  which  he  may  think  have  not  been  sufficiently  an- 
swered- If,  however,  the  plaintiff  will  not  consent  to  that  mode 
of  proceeding,  I  cannot  order  it  It  has  been  argued  that  the 
defendant  will  be  entitled  to  have  his  examination  in 
his  hand,  in  ihe  same  ^manner  as  a  witness  might  have.  [*199] 
I  think  that  he  may  have  his  examination  in  his  hand, 
and  for  purposes,  for  which,  perhaps,  a  witness  would  not  be  per- 
mitted to  have  it,  for  I  apprehend  that  if  a  witness  knew  what 
questions  were  to  be  put  to  him,  he  would  not  be  permitted  to 
have  in  his  hands  in  writing  such  answers  as  he  considered  he 
would  give  to  those  questions.  All  that  can  be  done  is,  to  send 
it  to  the  Master  to  put  these  questions  to  Mr.  Balfour,  and  if  I 
were  Mr.  Balfour,  I  would  have  a  written  memorandum  of  what 
answers  I  was  determined  to  give  to  those  questiona 

The  order  for  the  personal  examination  of  the  defendant,  after 
reciting  the  order  of  the  23d  of  January,  1823,  and  that  the  de- 
fendant had  since  remained  in  the  custody  of  the  tipstaff  attend- 
ing the  court,  and  further  reciting  the  order  of  the  27th  of  Feb- 
ruary, 1823,  and  that  in  pursuance  of  that  order  the  Master  made 
his  report,  dated  the  13th  of  March,  1823,  and  thereby  certified, 
that  he  had  settled  the  interrogatories,  proceeds  in  the  following 
terms :  "  It  was  therefore  prayed,  that  the  said  defendant  John 
Balfour  may  attend  before  the  said  Master,  at  his  chambers,  to 
be  examined  upon  the  said  interrogatories,  or  in  default  thereof 
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that  the  said  defendant  may  thereupon,  without  further  motion, 
stand  committed  to,  and  be  confined  in  close  custody  in  his  Ma- 
jesty's prison  of  the  Fleet,  until  he  shall  submit  to  and  be  exam- 
ined before  the  said  Master  upon  the  said  interrogatories,  and 
perfectly  answer  the  same,  and  this  court  make  other  order  to  the 
contrary ;  whereupon,  and  upon  hearing  Mr.  Hart  and  Mr.  Daniel 
of  counsel  for  the  said  defendant,  the  said  order  of  the  23d  of 
January,  1828,  the  said  order  of  the  27th  of  February,  1828,  and 
the  said  Master's  report  of  the  13th  of  March,  1823,  his  Lordship 
doth  order  that  the  said  defendant,  John  Balfour,  do  personally 
attend  Mr.  Cox,  one  of  the  Masters  of  this  court,  and  be  exam- 
ined upon  the  interrogatories  exhibited  by  the*  plaintiff 
[*200]  and  the  said  *Master  is  to  be  at  liberty  to  repeat  the 
said  interrogatories,  or  any  of  them  to  the  said  defendant, 
John  Balfour,  as  he,  the  said  Master,  may  think  fit 

The  following  mode  of  examination  was  adopted  by  the  Mas- 
ter: A  wrjtten  answer  to  the  interrogatories  was  prepared  and 
carried  in  by  the  defendant  to  the  Master;  the  Master  compared 
the  answer  with  the  interrogatories,  and  then  determined,  whe- 
ther or  not  it  was  satisfactory.  In  the  points  in  which  the  Mas- 
ter considered  the  answer  to  be  unsatisfactory,  the  defect  was 
supplied  by  the  personal  examination  of  the  defendant,  till  the 
Master  was  of  opinion  that  the  answer  was  sufficient.  The 
plaintiff  had  no  notice  of  the  defendant  being  under  examination, 
and  did  not  attend  before  the  Master. 

On  the  27th  of  March,  1823,  the  Master  made  the  following 
report : — 


In  pursuance  of  an  order  of  the  High  Court  of  Chancery,  dated 
the  28d  of  January,  1828,  whereby,  after  noticing  that  the  fourth 
answer  of  the  defendant,  John  Balfour,  had  been  by  my  report, 
dated  the  said  23d  of  January,  1823,  reported  insufficient,  it  was 
ordered  that  the  said  defendant,  John  Balfour,  should  be  exam- 
ined upon  interrogatories  before  me,  to  the  points  wherein  the 
said  defendant's  answer  was  reported  insufficient,  and  that  he 
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should  stand  committed  to  his  Majesty's  prison  of  the  Fleet  until 
he  should  perfectly  answer  the  said  interrogatories,  or  the  court 
make  other  order  to  the  contrary;  and  also  in  pursuance  of 
another  order  of  the  said  court,  dated  the  27th  of  February,  1823, 
whereby,  after  taking  notice  of  the  before-mentioned  order  of  the 
23d  of  January,  1823,  and  after  stating  that  in  pursuance  of  the 
said  order  interrogatories  had  been  exhibited  before  me,  and  that 
the  same  had  been  perused  by  the  Lord  High  Chancellor,  it  was 
referred  to  me  to  settle  the  interrogatories,  upon  which 
the  defendant  John  *Balfour  was  to  be  examined;  and  [*201] 
likewise  in  pursuance  of  another  order  of  the  said  court, 
dated  the  22d  of  March,  1823,  whereby,  after  stating  the  two 
several  before-mentioned  orders,  and  my  report  of  the  13th  of 
March,  1823,  whereby  I  certified  that  I  had  settled  the  said  in- 
terrogatories, it  was  ordered,  that  the  said  defendant  John  Bal- 
four should  personally  attend  me,  and  be  examined  upon  the 
interrogatories  exhibited  by  the  plaintiff,  and  whereby  I  was  to 
be  at  liberty  to  repeat  the  said  interrogatories,  or  any  of  them,  to 
the  said  defendant  John  Balfour,  as  I  should  think  fit;  I  have 
been  attended  by  the  said  defendant  John  Balfour  in  person,  and 
have  taken  his  examination  thereto,  pursuant  to  the  said  last- 
mentioned  order,  and  which  examination  appears  to  me  to  be 
full  and  sufficient,  and  the  same  now  remains  in  my  office ;  all 
which  I  humbly  certify  to  this  honorable  court 

Sam.  C.  Cox. 

March  27th, — ^Mr.  Hart  and  Mr.  JK  R.  Daniel  this  day  moved, 
upon  the  Master's  report  that  the  examination  was  satisfactory, 
that  the  defendant  might  be  discharged  out  of  custody,  and  con- 
tended that  the  judgment  of  the  Master  was  final. 

Mr.  Agar  and  Mr.  Parker  for  the  plaintiff,  insisted  that  the 
court  ought  not  to  discharge  the  defendant,  till  the  plaintiff  had 
seen  the  examination ;  and  objected  to  the  mode  in  which  the 
examination  had  been  conducted  by  the  Master,  contending  that 
each  of  the  questions  contained  in  the  interrogatories  ought  to 
have  been  distinctly  put  to  the  defendant  by  the  Master,  and  that 
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the  plaintiff  ought  to  have  had  notice  of  the  examination,  and 
had  a  right  to  be  present  at  it. 

The  Lord  Chancellor  : — If  the  plaintiff  has  not 
[*202]  seen  the  examination,  he  must  ^undoubtedly  see  it,  be- 
fore the  defendant  is  discharged.  Where  a  defendant 
puts  in  four  insufficient  answers,  the  consequence  is  that  he  is 
taken  into  custody,  and  the  court  orders  that  he  shall  be  exam- 
ined upon  interrogatories ;  the  object  of  the  court  is,  that  upon 
that  examination,  he  shall  not  be  liberated  out  of  custody,  till  he 
has  given  a  sufficient  answer,  not  only  to  the  questions  contained 
in  the  bill,  to  which  he  has  not  before  answered,  but  to  every 
question  which  the  Master  thinks  may  fairly  arise  out  of  the  mat- 
ter, which  may  be  contained  in  the  answers  to  those  questions, 
without  putting  the  plaintiff  to  the  trouble  of  amending  his  bill. 
The  Master  has  done  all,  which  from  the  nature  of  the  case  he 
could  do,  with  respect  to  the  examination  of  the  defendant ;  he 
has  taken  every  pains  to  execute  the  duty  which  the  court  im- 
posed upon  him.  The  mode  of  examination  which  he  has  adop- 
ted, is  quite  as  satisfactory  as  if  he  had  put  the  questions  to  the 
defendant,  one  after  another,  in  which  case  he  never  could  have 
got  a  sufficient  answer  at  all.  I  am  perfectly  satisfied,  that  if  the 
strict  practice,  which  the  counsel  for  the  plaintiff  call  upon  the 
court  to  pursue,  had  been  pursued,  the  lives  of  ten  men  would 
not  have  been  sufficient  to  answer  such  interrogatories  as  these. 
No  court  which  examines  viva  voce  would  permit  such  compli- 
cated questions  to  be  put.  My  opinion  is,  that  the  plaintiff  had 
no  right  to  hear  anything  about  this  examination.  I  apprehend 
the  examination  goes  on,  just  as  if  a  further  answer  was  to  be 
put  in,  about  which  further  answer  the  plaintiff  could  know 
nothing  at  all. 


April  11th. — The  defendant  by  his  examination  having  re- 
ferred to  two  schedules,  containing  a  list  of  deeds  and  letters 
respectively  in  his  possession ;  the  counsel  for  the  plaintiff  in- 
sisted upon  their  right  to  a  production  of  the  documents  men- 
tioned in  the  schedules,  before  the  defendant  was  discharged ;  and 
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the  Lord  Cbancellor  said,  that  they  had  a  *right  to  see    [^203] 
all  the  documents  referred  to  in  the  examination,  if  they 
were  so  referred  to,  that  in  the  ease  of  an  answer,  they  would 
have  made  part  of  the  answer. 

April  \2ih. — After  the  documents  had  been  produced,  Mr. 
Agar  and  Mr.  Parker  for  the  plaintiff,  contended  that  the  exam- 
ination was  insufficient,  and  argued  that  they  had  a  right  to 
show  the  insufficiency  of  the  examination,  as  cause  against  the 
diacharge  of  the  defendant. 

The  Lord  Chancellor  doubted  whether  he  had  any  right  to 
discuss  the  sufficiency  of  the  examination,  in  the  form  proposed 
by  the  counsel  for  the  plaintiff;  and  suggested  that  the  proper 
course  might  be,  to  discuss  the  question  upon  the  old  exceptions, 
with  respect  to  any  of  the  original  interrogatories  in  the  bill  which 
remained  unanswered,  and  upon  new  exceptions,  with  respect  to 
^i\<  new  questions  which  the  Master  might  have  introduced  in 
settling  the  interrogatories,  and  which  the  plaintiff  might  con- 
sider not  to  be  sufficiently  answered.  His  Lordship  expressed  a 
wish  to  hear  counsel  on  the  point ;  but  the  counsel  for  the  de- 
fendant not  entering  into  any  detailed  argument  upon  the  sub- 
ject, the  question  of  insufficiency  was  ultimately  discussed,  upon 
the  motion  for  the  discharge  of  the  defendant. 

April  22rf,  24tfi,  26tA  and  29th;  May  l*^.— Mr.  Agar  and  Mr. 
Parker^  in  showing  cause  against  his  discharge,  contended  that  the 
examination  was  not  only  insufficient,  but  that  it  was  manifestly 
feJse,  and  inconsistent  with  what  had  been  sworn  by  the  defend- 
ant in  his  previous  answers,  and  that  the  defendant  therefore 
ought  not  to  be  liberated  out  of  custody,  till  he  had  put  in  another 
examination. 

Mr.  Hart  and  Mr.  E,  R,  Daniel  for  the  defendant: — ^This 
court  only  keeps  a  defendant  in  custody,  for  the  pur; 
pose  *of  securing  to  the  plaintiff  a  perfect  answer ;  and    [*204:] 
this  defendant,  having  fully  answered  the  interroga- 


204 


CASES  IN  CHANCERY. 


1823. — FarquhaisoQ  v.  Balfour. 


tories,  is  therefore  entitled  to  his  discharge.  If  the  court  adopts 
the  principle,  that  any  inconsistency  which  may  exist  between 
the  defendant's  answers  and  his  examination,  is  a  ground  for 
detaining  him  in  custody,  he  never  can  be  discharged  at  all ;  as 
no  future  information  which  he  can  give,  can  be  consistent  with 
both  his  answers  and  his  examination,  if  they  are  inconsistent 
with  each  other.  ' 

In  the  course  of  the  argument  the  Lord  Chancellor  repeatedly 
observed,  that  it  was  not  the  truth  or  consistency  of  the  exam- 
ination that  he  was  bound  to  insist  upon.  That  the  examination 
might  be  quite  sufficient,  though  it  might  not  be  true,  and  that 
in  deciding  upon  the  question  of  sufficiency,  the  principle  of  the 
court  was,  that  the  plaintiff  must  be  satisfied,  with  what  the  con- 
science of  the  defendant  would  allow  him  to  swear,  for  that  the 
court  could  give  him  no  more ;  that  if  the  plaintiff  wished  to  try 
the  truth  of  the  examination,  he  must  treat  it  in  a  different  man- 
ner, for  that  although  there  might  be  a  probability,  that  that 
which  was  sworn  was  not  true,  yet  that  it  must  be  taken  to  be 
true,  and  it  was  not  within  the  jurisdiction  of  the  court  to  try 
whether  it  was  true  or  not.  Upon  the  subject  of  inconsistency 
his  Lordship  also  observed,  that  though  the  examination  might 
be  inconsistent  with  the  answers,  still  it  might  be  sufficient ;  for 
that  if  two  answers  contained  inconsistent  representations,  no 
further  answer  could  possibly  be  sufficient,  if  inconsistency 
formed  a  ground  for  considering  it  to  be  insufficient,  as  if  a  fur- 
ther answer  was  received,  it  might  be  inconsistent  with  the  first 
answer,  and  agreeing  with  the  second,  or  inconsistent  with  the 
second  answer,  and  corresponding  with  the  first,  but  could 
not  be  consistent  with  both  the  answers;  and  that 
[*205]  ^inconsistency,  therefore,  did  not  go  to  the  point  of  insuf- 
ficiency. 


May  Sd, — The  Lord  Chancellor  said  he  thought  that  the 
examination,  taking  it  all  together,  would  be  sufficient,  if  the 
defendant  would  make  an  affidavit  that  he  had  not  in  his  posses- 
sion, and  had  no  recollection  of  the  contents  of  a  letter,  which 
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he  had  set  forth  in  some  of  the  earlier  proceedings  in  the  cause 
with  so  much  particularity,  as  to  induce  the  belief  that  it  must 
at  that  time  have  been  in  his  possession ;  but  to  which  he  had 
not  adverted  in  his  examination  upon  the  interrogatories. 

The  defendant,  on  the  5th  of  May,  made  the  aflSdavit  required 
by  the  Lord  Chancellor,  and  extended  it  to  account  for  certain 
deeds,  relating  to  the  estates  in  question,  which  were  in  the  pos- 
session of  a  person  who  had  offered  to  assist  the  defendant  by 
producing  them. 

May  6th. — Mr.  Agar  and  Mr.  Parker  for  the  plaintiff,  now  con- 
tended that  the  deeds  in  the  hands  of  the  defendant  in  this  coun- 
try ought  to  be  open  to  the  inspection  of  the  plaintiff;  and  that 
the  defendant  ought  not  to  be  released  out  of  custody  till  he  had 
given  security  for  the  production  of  the  West  India  papers, 
when  they  should  arrive. 

The  Lord  Chancellor  said  that  with  respect  to  the  deeds  in 
this  country,  the  plaintiff  must  have  the  inspection  of  them ; 
and  that  for  the  purpose  of  securing  that  inspection,  he  would 
order  them  to  be  deposited  with  the  Master.  With  respect  to 
the  papers  in  the  West  Indies,  his  Lordship  said  that  he  could 
make  no  order  at  present,  but  that  upon  a  motion  for  that  pur- 
pose, he  should  have  no  difficulty  in  ordering  the  defendant  to 
produce  them  within  a  given  time,  and  if  tl^ey  were  not  pro- 
duced in  conformity  to  the  order,  he  would  again  take  the  de- 
fendant into  custody,  or  in  the  event  of  his  leaving  the 
*country,  would  lay  his  hands  upon  the  estate.  That  [*206] 
he  considered  the  estate  as  a  security  for  the  production 
of  the  papers,  and  would  not,  therefore,  compel  the  defendant  to 
give  any  other  security. 

The  counsel  for  the  defendant  then  admitting  that  the  West 
India  papers  had  arrived  in  this  country,  since  the  examination 
was  put  in ;  and,  not  desiring  to  put  the  plaintiff  to  a  motion  for 
the  production  of  them,  the  following  order  was  made  for  the 
discharge  of  the  defendant. 


J 
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His  Lordship  doth  order  that  the  defendant,  John  Balfour  do 
deposit  with  the  Master  upon  oath,  the  deeds,  books,  papers  and 
writings  mentioned  respectively  in  the  schedules  to  his  third  and 
fourth  answers,  and  in  the  schedules  A.  and  B.  to  his  examina- 
tion to  the  plaintiff's  interrogatories,  and  the  deeds  of  the  15th 
and  16th  days  of  June,  1804,  and  the  deed  of  the  16th  day  of 
July,  1804,  mentioned  in  his  affidavit,  sworn  the  5th  day  of  May, 
instant,  and  thereupoti,  and  upon  his  paying  the  plaintiff's  costs, 
charges  and  expenses  already  taxed,  and  giving  security  to  be 
allowed  of  by  the  Master  for  the  payment  of  such  further  costs, 
charges  and  expenses  of  the  plaintiff  as  the  court  sh'nll  award ; 
it  is  ordered  that  he  be  discharged  out  of  custody  as  to  his  said 
contempt ;  and  it  is  ordered  that  the  defendant,  John  Balfour,  do, 
on  or  before  the  20th  day  of  May,  instant,  deposit  with  the  said 
Master  all  such  of  the  deeds,  books,  papers  and  writings  stated 
by  him  to  have  been  in  the  West  Indies,  or  to  be  on  their  way 
from  thence  to  this  country,  as  have  lately  arrived,  and  been  re- 
ceived by  him,  with  such  affidavit  as  he  may  be  advised  to  make 
in  respect  thereof;  and  it  is  ordered  that  the  said  defendant  do, 
on  or  before  the  first  day  of  November  next^  deposit  with  the  said 
Master  the  remainder  of  the  said  deeds  (if  any),  books,  papers 
and  writings  last  above  mentioned  or  referred  to,  to  be  verified 
by  affidavit. 


*Leche  v.  KlLMOREY.(a; 


[^207] 

Rolls.— 1823 :  4th  May. 

A  sum  of  money  was  paid  by  A.  to  B.,  for  the  purpose  of  purchasing  C.  promotion 

in  the  army,  and  it  remained  unapplied  in  the  hands  of  6.  at  the  death  of  A. 
C.  having  been  compelled  from  the  bad  state  of  his  health  to  quit  the  army,  and 

having  no  prospect  of  being  able  to  enter  into  the  service  again,  filed  a  bill  for 

the  money,  and  it  was  decreed  to  be  paid  to  him. 


Before  Graham^  Baron,  and  Masters  Cox  and  Harvey,  for  the 
Master  of  Hie  Rolls, 

(a)  Ex  relatione  Mr.  Wignun. 
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The  plaintiff,  James  Leche,  being  a  lieutenant  in  the  86th  reg- 
iment of  foot,  of  which  Lord  Ealmorey,  then  General  Needham, 
was  colonel,  William  Leche  paid  the  sum  of  1,050Z.  into  the 
hands  of  Messrs.  Cox  and  Greenwood,  army  agents,  to  the  ac- 
count of  General.  Needham,  accompanied  by  the  following  note: 
Gentlemen,  I  inclose  1,050/.,  to  be  placed  to  the  account  of  Gen- 
eral Needham,  and  to  be  at  his  disposal,  for  the  use  of  Lieutenant 
James  Leche  of  the  86th  regiment  Th«  l,050t  was  paid  to 
General  Needham,  for  the  purpose  of  purchasing  the  plaintiff 
rank  in  the  army,  when  an  opportunity  should  offer,  and  it  re- 
mained in  the  hands  of  Cox  and  Greenwood,  at  the  time  of  the 
death  of  William  Leche.  After  his  decease,  the  plaintiff  having 
been  compelled  from  the  bad  state  of  his  health  to  quit  the 
army,  and  having  no  hopes  of  being  again  able  to  enter  into  the 
service,  filed  this  bill,  in  the  year  1822,  against  Lord  Kilmorey, 
and  against  the  representative  of  William  Leche,  stating  the* 
fects  abov^-mentioned,  and  alleging  that  the  money  was  paid  to 
General  Needham,  with  a  direction,  that  until  it  could  be  laid 
out  in  purchasing  promotion,  it  should  be  invested  on  good  secu- 
rities, and  the  interest  paid  to  the  plaintiff,  and  that  several  small 
sums  of  money  had  been  actually  paid  to  the  plaintiff  in  respect 
of  such  interest;  the  bill,  therefore,  prayed  that  the  plaintiff 
might  be  declared  entitled  to  the  payment  of  the  said 
*sum  of  1,050/.,  and  the  interest  due  thereon,  and  that  [*208] 
the  same  might  be  paid  to  him  accordingly. 

The  defendant  Lord  Kilmorey,  by  his  answer,  denied  that  any 
directions  were  ever  given  respecting  the  laying  out  the  1,050L 
at  interest,  or  that  the  plaintiff  was  entitled  to  the  interest,  or 
that  he  had  ever  been  paid  any  money  in  respect  thereof  and 
stated  that  he  had  been  advised  that  when  the  plaintiff  left  the 
army  he  forfeited  his  right  to  the  principal  and  interest. 

The  other  defendant  claimed  the  1,050/.  and  interest  as  the 
representative  of  William  Leche. 

Mr.  Sugden  and  Mr.  Wtgram  for  the  plaintiff  cited  Barlow  v. 
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Chrantj{a)  Nevill  v.  NeviU^{b)  Barton  v.   Oooke,{c)  Hammond  v. 
Neam>e8,(d) 

Mr.  Wray  for  the  representative  of  William  Leche. 

Graham,  Baron : — The  intention  of  the  donor  was  evidently 
to  make  a  provision  for  the  plaintiff,  but  still  if  the  plaintiff  had 
died  in  the  lifetime  of  the  donor,  the  donor,  and  not  the  personal 
representative  of  the  plaintiff,  would  have  been  entitled  to  the 
money.  The  plaintiff  however,  as  far  as  he  has  been  able,  has 
co-operated  with  the  intention  of  the  donor,  and  the  circumstance 
that  the  money  was  left  in  the  hands  of  the  army  agent  till  the 
death  of  the  donor,  is  a  strong  circimistance  from  which  to  infer 
his  intention  that  the  plaintiff  should  take  the  money  absolutely. 

*     The  decree  was  made  according  to  the  prayer  of  the  bill. 


[*209]       *Attorney-General  v.  Lord  Hotham 

Rolls. — 1823:  9th,  10th  and  12th  June. 

Upon  an  information  to  set  aside  a  lease  for  ninety-nine  years  of  chanty  lands,  the 
defendants,  the  lessees,  set  up  a  title  adverse  to  the  lease ;  upomthe  merits  it  was 
held,  that  there  was  no  ground  for  the  defence,  but  the  court  was  of  opinion,  that 
if  the  merits  liad  been  otlierwise,  the  defendants  were  estopped,  and  could  not 
dispute  the  title  while  they  retained  the  possession. 

Sernhle.  The  lessees  ought  not  to  have  been  permitted  to  enter  into  evidence,  upon 
the  principle  that  the  plea  of  nU  habuit  in  tenementis  could  not  haye  been  pleaded 
at  law. 

A  mere  husbandry  lease  of  charity  lands  for  ninety-nine  years  at  an  uniform  rent 
cannot  be  supported. 

The  court  rolls  of  a  manor,  taken  by  themselves,  are  evidence  only  against  the  ten- 
ants of  the  manor,  and  the  lord  of  the  manor. 

Presumption  of  law  in  favor  of  long  enjoyment,  and  uninterrupted  possession. 


(a)  1  Vem.  255. 
(6)  a  Vem.  431. 


(c)  5  Ves.  461, 
id)  1  Swanst.  35. 
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Where  » limited  tribunal  takes  apon  itself  to  exercise  a  jurisdiction  which  does  not 
belong  to  it,  its  decision  amounts  to  nothing;  and  does  not  create  any  necessity 
for  an  appeaL 


This  information,  which  was  filed  at  the  relation  of  the  church- 
wardens and  overseers  and  some  of  the  inhabitants  of  the  parish 
of  East  Moulsej  stated  that  there  had  been  from  time  imme- 
morial situate  within  the  said  parish  certain  enclosed  lands,  called 
the  Hale  and  Hale  Platts,  which  were  many  years  since  con- 
veyed by  the  then  owners  thereof  for  the  use  and  benefit  of  the 
said  parish,  and  that  the  said  lands,  although  the  conveyance 
thereof  had  been  lost,  had  from  time  to  time  been  let  by  the  in- 
habitants of  the  said  parish  assembled  in  vestry,  and  that  the 
rents  and  profits  of  the  said  lands  had  from  time  inmiemorial 
been  received  by  the  churchwardens  and  overseers  of  the  said 
parish,  and  applied  in  the  repairs  of  the  church,  in  the  mainten^ 
ance  of  the  poor,  and  in  other  parochial  purposes  in  aid  of  the 
rates. 

The  information  then  stated,  that  in  the  year  1767  the  lands 
in  question  were  demised  by  the  then  churchwardens  of  the 
parish,  with  the  consent  of  the  overseers  and  other  inhabitants 
of  the  parish  in  vestry  assembled,  to  Thomas  Sutton  and  Susan- 
nah Norman,  the  owners  of  the  adjoining  land,  for  the  term  of 
twenty-one  years,  at  the  yearly  rent  of  81?.  IO5.,  subject  to  a 
covenant  that  they  would  not  dig,  plough  up,  or  convert  into 
tillage,  or  sow  with  any  kind  of  grain,  the  demised  premises, 
or  any  part  thereof  or  lop  or  top  any  of  the  trees  thereon ;  and 
it  further  stated,  that  upon  the  expiration  of  the  above-men- 
tioned lease  in  the  year  1788,  the  said  lands  were  (at  a  vestry  of 
the  parishioners),  again  demised  to  the  said  Thomas 
*Sutton,  for  the  benefit  of  himself  and  Sir  Beaumont  [*210] 
Hotham,  (who  had  become  entitled  to  the  interest  of 
the  said  Susannah  Norman  in  the  adjoining  lands)  for  the  fur- 
ther term  of  twenty -one  years,  at  the  like  rent  of  81 1  10s.,  and 
subject  to  the  like  covenants  as  were  contained  in  the  first- 
mentioned  lease. 
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Orant^{a)  NeviU  v.  Nevillj{b)  Barton  v.  Cooke^{c)  Hammond  v. 
Neame8,(d) 

Mr.  Wray  for  the  representative  of  William  Leche. 

Graham,  Baron : — The  intention  of  the  donor  was  evidently 
to  make  a  provision  for  the  plaintiff,  but  still  if  the  plaintiff  had 
died  in  the  lifetime  of  the  donor,  the  donor,  and  not  the  personal 
representative  of  the  plaintiff,  would  have  been  entitled  to  the 
money.  The  plaintiff  however,  as  far  as  he  has  been  able,  has 
co-operated  with  the  intention  of  the  donor,  and  the  circumstance 
that  the  money  was  left  in  the  hands  of  the  army  agent  till  the 
death  of  the  donor,  is  a  strong  circimistance  from  which  to  infer 
his  intention  that  the  plaintiff  should  take  the  money  absolutely. 

*    The  decree  was  made  according  to  the  prayer  of  the  bill. 


[*209]       *Attorney-General  v.  Lord  Hotham 

Rolls.— 1823:  9th,  10th  and  12th  June. 

Upon  an  information  to  set  aside  a  lease  for  ninety-nine  years  of  chanty  lands,  the 
defendants,  the  lessees,  set  up  a  title  adverse  to  the  lease ;  upomthe  merits  it  was 
held,  that  there  was  no  ground  for  the  defence,  but  the  court  was  of  opmion,  that 
if  the  merits  had  been  otlierwise,  the  defendants  were  estopped,  and  could  not 
dispute  the  title  while  they  retained  the  possession. 

SemhU,  The  lessees  ought  not  to  have  been  permitted  to  enter  into  evidence,  upon 
the  principle  that  the  plea  of  nil  habuii  in  ienementis  could  not  haye  been  pleaded 
at  law. 

A  mere  husbandry  lease  of  charity  lands  for  ninety-nine  years  at  an  uniform  rent 
cannot  be  supported. 

The  court  rolls  of  a  manor,  taken  by  themselves,  are  evidence  only  against  the  ten- 
ants of  the  manor,  and  the  lord  of  the  manor. 

Presumption  of  law  in  favor  of  long  enjoyment,  and  uninterrupted  possession. 


(a)  1  Venu  255. 
(6)  a  Vem.  431. 


(c)  5  Ves,  461, 

(d)  1  Swanst  35. 
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Where  » limited  tribunal  takes  upon  itself  to  exerdse  a  jurisdiction  whioh  does  not 
belong  to  it,  its  decision  amounts  to  nothing;  and  does  not  create  any  nocessity 
for  an  appeaL 


This  information,  which  was  filed  at  the  relation  of  the  chnrch- 
wardens  and  overseers  and  some  of  the  inhabitants  of  the  parish 
of  East  Moulsey  stated  that  there  had  been  from  time  imme- 
morial situate  within  the  said  parish  certain  enclosed  lands,  called 
the  Hale  and  Hale  Platts,  which  were  many  years  since  con- 
veyed by  the  then  owners  thereof  for  the  use  and  benefit  of  the 
said  parish,  and  that  the  said  lands,  although  the  conveyance 
thereof  had  been  lost,  had  from  time  to  time  been  let  by  the  in- 
habitants of  the  said  parish  assembled  in  vestry,  and  that  the 
rents  and  profits  of  the  said  lands  had  from  time  immemorial 
been  received  by  the  churchwardens  and  overseers  of  the  said 
parish,  and  applied  in  the  repairs  of  the  church,  in  the  mainten^ 
ance  of  the  poor,  and  in  other  parochial  purposes  in  aid  of  the 
rates. 

The  information  then  stated,  that  in  the  year  1767  the  lands 
in  question  were  demised  by  the  then  churchwardens  of  the 
parish,  with  the  consent  of  the  overseers  and  other  inhabitants 
of  the  parish  in  vestry  assembled,  to  Thomas  Sutton  and  Susan- 
nah Norman,  the  owners  of  the  adjoining  land,  for  the  term  of 
twenty-one  years,  at  the  yearly  rent  of  Sll.  lO^.,  subject  to  a 
covenant  that  they  would  not  dig,  plough  up,  or  convert  into 
tillage,  or  sow  with  any  kind  of  grain,  the  demised  premises, 
or  any  part  thereof  or  lop  or  top  any  of  the  trees  thereon ;  and 
it  further  stated,  that  upon  the  expiration  of  the  above-men- 
tioned lease  in  the  year  1788,  the  said  lands  were  (at  a  vestry  of 
the  parishioners),  again  demised  to  the  said  Thomas 
*Sutton,  for  the  benefit  of  himself  and  Sir  Beaumont  [*210] 
Hotham,  (who  had  become  entitled  to  the  interest  of 
the  said  Susannah  Norman  in  the  adjoining  lands)  for  the  fur- 
ther term  of  twenty -one  years,  at  the  like  rent  of  31 1  lO^.,  and 
subject  to  the  like  covenants  as  were  contained  in  the  first- 
mentioned  lease. 
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The  information  next  stated,  that  the  said  Thomas  Sutton 
died  shortly  after  the  date  of  the  last-mentioned  lease,  and  that 
upon  his  death  the  benefit  of  such  lease  became  vested  in  Sir 
Thomas  Sutton  his  son,  and  that  at  a  meeting  of  the  inhabitants 
of  the  parish  in  their  vestry,  held  on  the  30th  July,  1789,  it 
was  agreed  that  the  lease  of  the  Hale  lands  granted  to  the  said 
Thomas  Sutton  in  the  year  1788  should  be  cancelled,  and  a 
new  lease  thereof  granted  to  the  said  Sir  Thomas  Sutton,  for  the 
term  of  ninety -nine  years,  at  the  like  rent  and  subject  to  tlie  like 
covenants  as  were  contained  in  the  former  lease,  and  that  such 
new  lease  was  accordingly  executed  by  the  then  churchwardens 
of  the  parish  to  the  said  Sir  Thomas  Sutton. 


The  information  then  stated  the  death  of  Sir  Thomas  Sutton 
An  1813,  and  that  by  virtue  of  his  will  the  defendants  claimed  to 
^e  entitled  to  the  beneficial  interest  in  the  Hale  lands  for  the 
residue  of  the  said  term  of  ninety -nine  years,  and  it  then  set 
forth  an  Act  of  Parliament,  passed  in  the  year  1815,  by  which 
commissioners  were  appointed  for  dividing  and  enclosing  the 
commons  and  waste  lands  in  the  parishes  of  East  and  West 
Moulsey,  and  were  empowered  to  hear  and  determine  any  dis- 
pute which  might  arise  between  any  parties  interested  in  the 
said  division  and  enclosure,  concerning  the  respective  shares  and 
proportions  which  any  of  them  should  claim  in  or  to  the  lands 
and  grounds  thereby  directed  to  be  divided  and  enclosed :  but  it 
was  provided  by  the  Act,  that  nothing  therein  contained  should 
extend  to  enable  the  said  commissioneis  to  determine 
[*211]  *the  title  to  any  messuages,  lands,  tenements  or  heredita- 
ments whatsoever,  or  to  determine  any  right  between 
any  parties  contrary  to  the  possession  of  any  such  parties,  except 
in  cases  of  encroachment  made  within  the  period  of  twenty 
years,  but  that  in  case  the  commissioners  should  be  of  opinion 
against  the  right  of  the  person  or  persons  so  in  possession,  they 
should  forbear  to  make  any  determination  thereupon,  until  the 
possession  should  be  given  up  by  or  recovered  from  such  per- 
son or  persons,  by  ejectment  or  other  due  course  of  law.  The 
Act  of  Parliament  contained  a  clause,  by  which  parties  aggrieved 
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were  enabled  to  appeal  to  the  general  quarter  sessions  which 
should  be  holden  for  the  county,  within  two  calendar  months 
next  after  the  cause  of  complaint  should  have  arisen,  on  giving 
notice  of  such  appeal  to  the  commissioners  and  the  parties 
concerned. 

After  further  stating,  that  from  the  year  1779  the  lessees  of 
the  Hale  lands  had  been  alao  lessees  under  the  crown  of  the 
manor  of  East  Moulsey,  and  that  the  said  manor  had  been  re- 
cently purchased  from  the  crown  by  the  defendants ;  the  infor- 
mation stated  that  the  Hale  lands  were  treated  by  the  commis- 
sioners under  the  Act  of  Parliament  as  common  lands,  and  as 
such  were  allotted  to  the  defendants,  and  it  charged,  that  shortly 
previous  to  the  expiration  of  the  lease  granted  to  Thomas  Sut- 
ton and  Susannah  Norman,  in  the  year  1767,  the  said  Thomas 
Sutton  set  up  a  claim  to  the  said  lands,  insisting  that  the  same  * 
were  part  of  the  waste  lands  and  commons  of  the  manor  of  East 
Moulsey,  and  that  in  consequence  of  such  claim  it  was  deemed 
advisable  to  take  the  opinion  of  counsel,  and  that  a  case  was 
accordingly  stated,  and  the  fistcts  in  such  case  approved  of  and 
agreed  to  by  the  said  Thomas  Sutton,  and  his  solicitor,  and  that 
the  said  case  was  laid  before  Mr.  Serjeant  Hill  for  his  opinion, 
and  that  he  gave  an  opinion  in  &vor  of  the  title  of  the  parish  to 
the  said  lands. 

*Aft;er  further  charging,  that  in  case  the  Hale  lands  [*212] 
were  formerly  part  of  the  waste  lands  of  the  manor  of 
East  Moidsey,  Ihey  were  not  enclosed  iherefix>m  within  the  space 
of  twenty  years  previous  to  the  passing  of  the  Act,  and  that  the 
commissioners  had  no  authority  to  allot  the  same  to  the  defend- 
ants, the  information  submitted,  that  the  defendants  could  not 
derive  any  title  to  the  said  lands  under  the  said  enclosure,  or 
any  allotments  of  the  same  made  by  the  commissioners,  and  it 
prayed  that  the  lease  granted  in  pursuance  of  the  said  agreement 
of  the  80th  day  of  July,  1789,  might  be  declared  to  have  been 
improvidently  and  improperly  granted  by  the  then  church- 
wardens and  overseers  of  the  parish  of  East  Moulsey,  and  that 
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the  same  might  be  declared  to  be  null  and  void,  and  might  be 
delivered  up  to  be  cancelled ;  and  that  the  defendants  might  be 
decreed  to  deliver  up  the  possession  of  the  said  lands  to  the 
churchwardens  of  the  said  parish,  and  to  account  with  them  for 
the  rents  which  had  accrued  due  for  the  same  subsequently  to 
the  25th  of  December,  1816  (to  which  time  it  was  admitted  by 
the  information  that  the  rents  had  been  paid),  and  that  the  de* 
fendants  might  also  be  decreed  to^eliver  up  all  deeds,  papers 
and  writing;s  relating  to  the  said  lands,  or  any  part  thereof 


The  defendants  by  their  answers,  denied  that  the  Hale  lands 
had  ever  been  conveyed  for  the  use  of  the  parish,  and  insisted 
that  the  freehold  thereof,  as  parcel  of  the  manor  of  East  Moulsey, 
until  the  allotment  under  the  Act  of  Parliament  mentioned  in 
the  formation,  was  vested  in  the  crown;  and  after  setting  forth 
an  extract  from  the  parliamentary  survey  of  the  crown  lands 
taken  in  the  year  1649,  containing  a  description  of  a  piece  of 
land  called  the  Hale  as  part  of  the  common  and  waste  lands  be* 
longing  to  the  manor  of  East  Mousley,  and  also  setting  forth  an 

extract  from  the  court  rolls  of  the  said  manor  in  1661, 
[*213]    purporting  to  be  an  order  of  the  court  baron  "'^regula- 

ting  the  mode  in  which  the  commoners  were  to  enjoy 
rights  of  common  on  the  Hale,  the  defendants  stated,  that  shortly 
previous  to  the  year  1710,  the  practice  began  of  some  person 
solely  occupying  the  Hale,  and  paying  for  the  benefit  of  the 
parish  a  yearly  sum  of  money  by  way  of  compensation  for  the 
right  of  common  thereon  to  which  the  parishioners  were  entitled, 
and  that  by  degrees  the  parishioners  in  vestry  assembled  assumed 
the  right  of  letting  the  said  lands.  The  answers  admitted  that 
a  lease  of  the  Hale  lands  had  been  executed  to  Sir  Thomas  Sut- 
ton, and  that  upon  his  death  the  beneficial  interest  in  such  lease 
became  vested  in  the  defendants,  and  that  they  and  those  under 
whom  they  claimed  had  for  fifty  years  held  the  said  lands  under 
the  parish,  and  had  during  the  same  period  been  the  lessees  of 
the  manor,  and  then  went  on  to  admit  that  the  defendants  had 
lately  p^^hased  the  manor,  and  that  the  Act  of  Parliament  was 
passed  as  stated  in  the  information,  and  after  frurther  stating,  that 
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ihe  commissioners  appointed  under  the  said  Act  had  determined 
the  Hale  lands  to  be  part  of  the  common  and  waste  lands  which 
they  were  authorized  to  allot,  and  had  allotted  the  same  to  the 
defendants,  and  also  stating,  that  to  the  belief  of  the  defendants 
the  said  lands  were  not  enclosed  from  the  commons  and  waste 
lands  within  the  period  of  twenty  years,  or  any  other  period  of 
time  previous  to  the  passing  of  the  Act  of  Parliament,  but  con- 
tinued parcel  thereof  up  to  the  time  of  their  being  allotted  in 
manner  aforesaid ;  the  defendants  submitted,  that  the  commis^ 
sioners  had  authority  to  divide  and  allot  the  said  lands,  and  that 
their  allotment  was  final  and  conclusive,  inasmuch  as  no  person 
had  appealed  therefrom  in  the  manner  prescribed  by  the  Act  of 
Parliament,  and  they  insisted  that  the  allotment  could  not  be 
impeached  by  the  court,  and  claimed  the  same  benefit  of  the  ob- 
jection as  if  they  had  made  it  by  plea  or  demurrer. 

The  evidence  on  the  part  of  the  informants  consisted 
•principally  of  a  series  of  entries  in  the  parish  books,  [*214] 
which  were  made  evidence  by  being  in  every  instance 
authenticated  by  the  parties  interested  in  the  manor,  and  which 
proved  that  the  Hale  lands  had  from  the  year  1710  been  uniformly 
dealt  with  as  the  separate  property  of  the  parish ;  the  case  laid 
before  Serjeant  Hill  stated  many  of  these  entries,  and  also  stated, 
that  Thomas  Sutton  the  lessee  of  the  Hale  lands,  being  also  lessee 
of  the  manor,  permitted  the  timber  on  the  Hale  to  be  cut  and  ap- 
plied for  the  use  of  the  parish.  The  facts  stated  in  this  case  were 
admitted  to  be  evidence  in  support  of  the  information  under  the 
following  circumstances.  It  was  proved  that  in  the  year  1787, 
when  the  case  was  laid  before  Serjeant  Hill,  Thomas  Sutton  was 
lessee  of  the  manor,  and  Henry  Swana  deposed,  that  in  the 
above-mentioned  year,  he  had  frequent  communications  with  the 
said  Thomas  Sutton  for  the  purpose  of  settling  the  then  existing 
disputes,  as  to  the  title  of  the  parish  of  East  Moulsey  to  the  Hale 
and  Hale  Platts,  and  that  it  was  at  first  proposed  to  submit  the 
matter  to  arbitration,  and  that  various  commimications  were  had 
on  the  subject,  and  that  at  length  when  the  necessary  facts  rela- 
ting to  the.  matters  in  dispute  weie.ascertained,  it  was  concluded, 
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that  instead  of  proceeding  to  arbitration,  the  opinion  of  Serjeant 
Hill  should  be  obtained,  and  that  every  means  were  used,  by 
making  searches  and  otherwise,  to  ascertain  the  &cts  to  be  stated 
in  the  case  prepared  for  the  opinion  of  the  said  Serjeant  Hill ; 
and  that  the  statement  of  &cts  in  the  said  case  was  known  to 
and  approved  of  by  the  said  Thomas  Sutton,  and  his  solicitors ; 
the  witness  then  deposed,  that  a  case  after  much  altercation  and 
dispute  was  prepared  for  the  opinion  of  the  said  Serjeant  Hill, 
and  that  his  opinion  was  takeu  thereon,  and  that  such  opinion 
was  communicated  or  made  known  to  the  said  Thomas  Sutton, 
the  said  case  and  opinion  having  been  in  his  possession.     The 

witness  further  deposed,  that  he  did  himself  within  a 
[*215]     very  short  time  after  the  said  opinion  was  *procured, 

communicate  the  purport  thereof  to  the  said  Thomas 
Sutton,  and  had  several  communications  with  him  afterwards 
upon  the  subject  thereof,  and  that  such  case  and  opinion  were 
on  several  occasions  and  at  several  different  times,  the  subject  of 
discussion  with  the  said  Thomas  Sutton  in  the  presence  of  the 
deponent,  and  that  the  said  Thomas  Sutton  submitted  to  and  ac- 
quiesced in  the  said  opinion,  by  consenting  to  the  calling  of  a 
vestry  of  the  said  parish  of  East  Moulsey  for  the  purpose  of  re- 
letting the  said  lands,  and  agreeing  at  such  vestry  to  take  the 
said  lands  upon  lease  for  twenty-one  years.  The  lease  of  the 
Hale  lands  to  Sir  Thomas  Sutton  for  ninety-nine  years,  dated 
the  18th  of  November,  1789,  was  also  produced  on  the  part  of 
the  informants. 

The  defendants  gave  in  evidence  the  parliamentary  survey, 
and  the  court  rolls  of  the  manor,  but  they  did  not  show  any  act 
of  ownership  or  enjoyment  following  up  these  documents ;  they 
also  proved  the  enclosure  act  and  the  award. 

Mr.  Home  and  Mr.  Pepys,  for  the  relators : — ^The  object  of  this 
information  is  to  deal  with  the  defendants  simply  as  tenants;  the 
court  will  not  look  at  the  title  of  the  defendants  independent  of 
the  lease,  it  will  not  permit  them  to  take  advantage  of  a  posses- 
sion which  they  have  obtained  as  lessees,  for  the  purpose  of  as- 
serting a  title  which  they  cannot  have  except  in  opposition  to 
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liie  lights  of  their  landlord.  If  the  question  of  title  can  be  in- 
troduced at  all,  it  is  proved  that  the  parish  has  been  in  the  habit 
of  letting  these  lands  for  upwards  of  a  century ;  it  must  thereby 
ha^e  acquired  an  indefeasible  title  against  all  the  world ;  it  is 
not  pretended  that  there  has  been  possession  following  up  the 
statement  in  the  parliamentary  survey;  and  these  lands  having 
been  enjoyed  by  the  parish  for  a  period  very  &r  exceed- 
ing twenty  years,  the  ^commissioners,  by  the  terms  of  [*216] 
the  Act  of  Parliament,  had  no  authority  to  allot  them ; 
if  the  defendants  are  to  be  considered  as  the  lessees  of  the  parish, 
it  ia  quite  clear  that  a  mere  husbandry  lease  of  charity  lands  for 
ninety-nine  years  cannot  stand. 

Mr.  SkadtoeU  and  Mr.  Temple  for  the  defendants: — ^When  a 
lessor  proceeds  adversely  against  his  lessee  for  the  purpose  of 
setting  aside  the  lease,  he  dissolves  the  relation  of  landlord  and 
tenant,  and  it  is  competent  to  the  lessee  to  protect  himself  if  he 
can,  by  disaffirming  the  title  of  his  lessor ;  the  parish  has  had 
only  a  qualified  possession  of  this  land,  they  have  held  it  as 
common  lands,  and  their  title  is  destroyed  by  the  Act  of  Parlia- 
ment It  is  proved  that  in  1641,  the  lands  belonged  to  the 
crown,  and  as  the  crown  can  grant  only  by  matter  of  record,  if 
there  had  been  a  conveyance  to  the  parish  it  could  have  been  pro* 
duced.  The  Act  of  Parliament  has  pointed  out  a  particular 
mode  of  appeal,  and  the  jurisdiction  of  the  court  is,  therefore, 
excluded. 

The  Masteb  of  the  Bolls  : — In  giving  my  judgment  upon 
this  case,  I  shall  consider  it  in  three  points  of  view,  first  as  it 
presents  the  case  on  the  part  of  the  relators,  considered  as  dis- 
tinct £rom  the  case  made  by  the  defendants ;  and  secondly,  with 
reference  to  the  case  on  the  part  of  the  defendants,  branching  out 
into  two  distinct  grounds  of  defence.  With  respect  to  the  first 
view  of  the  subject,  it  is  unnecessary  to  make  any  observations 
upon  it,  because  the  relief  sought  by  this  information  is  qiiite  ac- 
cording to  the  ordinary  practice  of  the  court  with  respect  to 
charity  lands ;  it  is  too  clear  to  admit  of  any  doubt,  that  a  hus- 
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bandry  lease  of  lands  belonging  to  a  charity,  for  ninety-nine 
years,  at  an  uniform  rent,  cannot  stand,  unless  some  sat* 
[*217]  isfactory  reason  can  be  *given  to  support  it;  and  in 
the  present  case,  the  fact  of  the  lease  for  ninety-nine 
years  having  been  substituted  for  one  of  twenty-one  years,  with* 
out  any  agreement  being  made  for  an  increase  of  the  rent  accord- 
ing to  the  change  of  circumstances,  or  any  obligation  being  im- 
posed upon  the  tenant  to  lay  out  any  money  upon  the  estate,,  iB 
quite  conclusive  against  the  lease. 


The  difficulties,  therefore,  which  belong  to  this  subject,  arise  out 
of  the  case  made  by  the  defendants;  admitting  that  they  were 
lessees  for  ninety-nine  years,  they  contend  that  the  property  is 
changed,  and  that  they  are  no  longer  bound  by  the  terms  of  the 
Contract ;  to  support  that  position  two  grounds  are  taken,  first  it 
is  said  that  if  the  Act  of  Parliament  had  never  passed,  the  lands 
in  question  would  not  now  have  been  ibhe  separate  property  of 
the  parish,  but  common  waste  lands  belonging  to  the  manor  en 
East  Moulsey.  It  is  attempted  to  make  that  out  by  adducing 
the  parliamentary  survey  and  the  court  rolls  of  the  manor,  and 
it  is  contended  that  those  documents  furnish  strong  evidence  to 
show,  that  in  the  years  1649  and  1661,  these  lands  belonged  to 
the  manor.  Both  the  documents  adduced  are  undoubtedly  de- 
serving of  great  consideration ;  the  parliamentary  survey  in  par- 
ticular is  entitled  to  considerable  weight,  from  the  accuracy  with 
which  it  is  known  to  have  been  taken;  but  it  is  to  be  observed 
that  the  evidence  is  documentary ;  we  do  not  know  that  on  the 
survey  being  taken  it  was  attended  by  the  persons  claiming  these 
lands  as  their  property ;  the  parliamentary  surveyors  may  have 
been  mistaken,  and  with  respect  to  these  court  rolls  of  the  manor, 
taken  by  themselves  they  are  evidence  only  against  the  tenants 
of  the  manor  and  the  lord  of  the  manor.  It  is  competent  to  the 
court  baron  to  enter  upon  their  records  my  land  to  be  their  com- 
mon, and  I  have  no  means  to  dispute  it ;  their  reoord  therefore 
is  of  itself  but  ex  parte  evidence,  and  does  not  of  necessity  bind 
third  persons.  The  first  thing  the  court  looks  at  as  the 
[*218]    *criterion  of  property,  is  usage  and  enjoyment    An- 
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cient  deeds  are  exoeedingly  material  if  followed  up  by  poih 
session,  but  if  not  followed  up  by  possession,  and  if  there  has 
been  a  long  enjoyment  and  uninterrupted  possession  in  oppo- 
sition to  them,  they  lose  that  importance  to  which  they  would 
otherwise  be  entitled.  Very  high  judges  have  said  they  would 
presume  anything  in  &yor  of  a  long  enjoyment  and  uninterrup- 
ted possession.  Suppose  this  case  was  now  submitted  to  the 
consideration  of  a  jury,  and  the  parliamentary  survey  and  the 
court  rolls  of  the  manor  were  produced  to  show  that  these  lands 
belonged  to  the  crown,  and  no  other  evidence  was  produced  to 
prove  that  &ct ;  and  on  the  part  of  the  parish  the  parish  books 
were  produced,  containing  these  different  entries,  and  it  was 
proved  that  the  parish  had  been  in  the  quiet  enjoyment  and  un- 
interrupted possession  of  this  property  for  one  hundred  and  ten 
years — ^would  not  that  be  conclusive  ?  Is  not  sixty  years^  posses- 
sion a  title  against  the  crown  ?  Is  not  one  hundred  and  ten  years 
possession  sufficient  to  put  an  end  to  any  claim  as  to  this  prop- 
erty ?  We  must  suppose  that  persons  who  have  a  right  to  prop- 
erty will  assert  that  right,  and  if  they  lay  by  for  one  hundred 
and  ten  years,  and  suffer  the  property  to  be  enjoyed  by  other 
persons,  that  enjoyment  must  constitute  right.  I  cannot  have 
the  least  hesitation  in  saying,  that  whatever  may  have  been  the 
origin  of  the  possession  of  these  lands  by  the  parish,  that  posses- 
sion, coupled  with  the  circumstance  that  the  party  who  it  is  stdd 
is  entitled,  has  been  standing  by  and  making  no  objection  to  the 
property  being  enjoyed  as  the  separate  property  of  the  parish| 
must  decide  the  question ;  and  that  we  must  consider  these  lands 
as  having  been  originally  granted  to  trustees  for  the  benefit  of 
the  parish,  and  to  be  enjoyed  by  them  as  their  separate  exclusive 
property. 

The  second  part  of  the  case  made  by  the  defendants  is,  that 
the  Act  of  Parliament  gave  the  commissioners  jurisdic- 
tion *to  decide  the  question  with  respect  to  these  lands,     [*219J 
but  I  am  clearly  and  decidedly  of  opinion  that  they  had 
no  jurisdiction  at  all,  and  that  they  were  expressly  prohibited 
from  interfering  or  meddling  in  any  manner  with  this  subject ; 
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it  follows  as  a  matter  of  course,  if  they  had  no  jurisdiction,  that 
their  decision  is  a  nullity ;  it  does  not  create  any  necessity  for  an 
appeal,  where  a  limited  tribunal  takes  upon  itself  to  exercise  a 
jurisdiction  which  does  not  belong  to  it ;  if  it  decides  upon  mat- 
ters with  respect  to  which  it  has  no  authority,  its  decision 
amounts  to  nothing,  and  no  party  can  in  the  least  be  bound  by  it 

There  is,  therefore,  no  ground  of  defence  upon  which  the  right 
of  the  relators  to  the  property  in  question  can  be  resisted ;  but 
there  is  a  feature  in  this  case  which  courts  of  justice  have  always 
considered  it  their  duty  to  mark  with  the  strongest  censure ;  that 
the  tenant,  instead  of  endeavoring  to  protect  and  support  the  title 
of  his  landlord,  has  done  all  in  his  power  to  impeach  it  If  there 
is  one  principle  more  established  than  another  with  respect  to  the 
relation  between  landlord  and  tenant,  it  is  this,  that  if  a  tenant 
receives  the  possession  of  an  estate  from  a  landlord,  he  never  can 
dispute  the  title  of  that  landlord.  There  are  instances  where, 
imder  peculiar  circumstances,  courts  of  justice,  when  third  per- 
sons have  been  interested,  have  let  the  tenant  in  to  show  that  the 
person  to  whom  he  has  paid  rent  was  not  entitled  to  receive  it  ;(a) 
but  even  in  such  cases  it  has  always  been  done  with  the  very 
greatest  caution.  With  respect  to  the  principle,  it  is  the  first 
maxim  for  every  tenant  to  understand,  that  so  long  as  he  retains 
possession,  he  cannot  dispute  the  title  of  the  person  who  gave 
him  that  possession.  There  have  been  cases  in  which  it  has  been 
evident  that  the  landlord  had  no  title,  and  yet  the  court  would 
not  hear  the  tenant  say  so,  as  for  instance  in  the  case  of 
[*220]  the  Bedford  Levely{b)  *where  they  wanted  to  show  that 
the  lease  was  good  for  nothing  because  it  was  not  regis- 
tered, when  the  tenant  came  to  state  that,  his  evidence  was  not 
allowed  to  be  received. 

It  has  been  decided  a  hundred  times  over,  that  the  tenant  can- 
not plead  the  plea  of  nil  hahuit  in  tenementisj  and  that  the  plain- 
tiff in  cognizance  or  in  avowry  is  not  called  upon  to  show  his 

(a)  Eogeny.  FUcher,  6  Taunt  209.  (6)  6  East,  536. 


OASES  m  CHANCERY.  220 

1823.— Attorney-Gkiieral  v.  Lord  Hotbam. 

title;  it  would  be  contrary  to  the  principle  upon  which  the  re- 
lation between  landlord  and  tenant  exists,  to  allow  the  tenant  to 
dispute  his  landlord's  title ;  for  there  is  an  implied  covenant  that 
the  landlord  shall  protect  the  tenant's  enjojrment,  and  the  tenant 
shall  guard  the  landlord's  title.  If  the  merits  of  this  case  had 
been  otherwise,  the  defendants  were  estopped ;  if  they  wished  to 
dispute  the  title  of  their  landlord  they  ought  to  have  given  up 
the  possession ;  I  almost  doubt  whether  they  ought  to  have  been 
permitted  to  enter  into  evidence  at  all,  upon  the  principle  that 
the  plea  of  nil  habuii  in  tenementis  could  not  have  been  pleaded 
at  law ;  but  for  the  purpose  of  meeting  the  justice  of  the  case,  I 
was  unwiUing  to  exclude  the  evidence.  Upon  the  whole  view 
of  this  case,  I  have  not  the  least  doubt  but  that  the  relators  are 
entitled  to  the  relief  they  pray ;  the  consequence  is  that  the  lease 
must  be  declared  null  and  void,  that  possession  must  be  deli- 
vered up,  and  that  there  must  be  an  account  of  the  rents  accord- 
ing to  the  true  value ;  and  the  defendants  must  pay  all  costs. 

The  following  decree  was  made. 

His  Honor  doth  declare  that  the  lease,  dated  the  18th  day  of 
November,  1789,  of  the  charity  lands  and  premises  in  the  plead- 
ings mentioned,  called  the  Hale  and  Hale  Platts,  for  the  term  of 
ninety-nine  years,  granted  in  pursuance  of  the  agreement  of  the 
SOth  day  of  July,  1789,  in  the  pleadings  mentioned,  is 
void,  and  doth  decree  the  *same  accordingly ;  and  his  [*221] 
Honor  doth  order  and  decree,  that  the  defendants  do 
deliver  up  the  said  lease  to  the  relators  William  Greening  Martin 
and  William  Annison,  the  churchwardens  of  the  said  parish  of 
East  Moulsey,  to  be  cancelled,  and  that  the  said  defendants  do 
deliver  up  possession  of  the  said  charity  lands  with  the  appurte- 
nances, and  all  other  the  premises  comprised  in  the  said  lease,  to 
the  said  William  Greening  Martin  and  William  Annison  as  such 
churchwardens  as  aforesaid ;  and  his  Honor  doth  order  and  de- 
cree, that  it  be  referred  to  the  Master  to  take  an  account  of  the 
rents  of  the  said  lands  and  premises,  which  have  accrued  due 
since  the  26th  of  December,  1816,  and  which  have  been  received 
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by  the  said  defendants,  or  by  any  other  person  or  persons  by 
their  or  either  of  their  order,  or  for  their  or  either  of  their  use, 
and  in  case  it  shall  appear  upon  taking  the  said  account,  that  the 
said  defendants  or  any  or  either  of  them,  have  been  in  the  occa* 
pation  of  any  part  of  the  said  lands  and  premises  since  the  said 
26th  of  December,  1816,  or  if  the  said  Master  shall  not  be  able 
to  ascertain  what  rents  have  been  received  in  respect  of  such 
lands,  the  said  defendants  are  to  be  charged  in  taking  the  afore- 
said account  according  to  a  valuation  to  be  set  thereon  by  the 
said  Master ;  and  it  is  ordered  that  the  said  Master  do  consider 
what  is  a  reasonable  rent  to  be  paid  by  the  said  defendants  du* 
ring  such  time ;  and  it  is  ordered  that  the  said  defendants  be 
charged  therewith  accordingly ;  and  it  is  ordered  that  what  shall 
be  found  due  on  taking  the  said  account,  be  paid  by  the  said  de- 
fendants  to  the  said  William  Greening  Martin  and  William  An* 
nison  as  such  churchwardens  as  aforesaid,  and  it  is  ordered  that 
the  said  Master  do  inquire  and  state  whether  the  said  defendants, 
or  any  of  them,  have  in  their  or  any  of  their  possession,  custody 
or  power,  any  and  what  deeds,  documents,  books,  accounts,  evi- 
dences or  writings  belonging  to  the  said  lands,  and  it  is  ordered 

that  the  said  defendants  do  deliver  the  same  to  the  said 
[*222]    William  Greening  Martin  and  William  Annison  *a8 

such  churchwardens  as  aforesaid.  And  it  is  ordered 
that  the  said  defendants  do  pay  unto  the  relators  their  costs  of 
this  suit  to  be  taxed  by  the  said  Master. 


Elizabeth  the  wife  of  John  Prichard  by  her  next  friend 
V.  George  Ames  and  the  said  John  Prichard 

Rolls.— 1823:  20th  June. 

A  legacy  given  to  a  married  woman  "  for  her  own  use  and  at  her  own  dispoaal' 
yeats  in  her  as  separate  estate. 

Before  Oraham,  Baron,  and  Masters  Alexander  and  Obac,  for 
the  Master  of  the  BoUs, 
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The  bill  in  this  cause  stated,  that  Mary  Bold,  by  her  will,  be- 
queathed to  the  plaintiff  the  sum  of  2402.  '^for  her  own  use  and 
at  her  own  disposal,"  and  appointed  the  defendant  Ames  to  be 
her  executor,  and  gave  him  fuU  power  to  receive  the  residue  of 
her  estate  for  his  own  use.  The -bill  submitted  that  the  plaintiff 
was  entitled  to  the  legacy  for  her  sole  and  separate  use,  and 
prayed  that  it  might  be  paid  to  her. 

Th^  defendant  John  Prichard  insisted,  that  he  was  entitled  to 
the  legacy  in  his  marital  right 

Mr.  Sugden,  for  the  plaintiflf,  cited  Kirk  v.  Paulin^{a)  where  a 
legacy  to  a  married  woman,  to  be  at  her  disposal,  was  held  to 
vest  in  her  as  separate  estate. 

•Mr.  BoupeU  for  the  defendant  John  Prichard :— The  [*228] 
intention  to  give  the  property  to  the  separate  use  of  the 
wife,  must  be  clearly  manifested  in  order  to  defeat  the  marital 
right  of  the  husband,  Lumb  v.  Milnes,{b)  A  legacy  given  to  a 
married  woman,  "  for  her  sole  use  and  benefit,"  vests  in  her  as 
separate  estate ;  Adamson  v.  Armitage,{c)  Ex  parte  Ray.{d)  But 
where  it  is  given  only  for  her  own  use  and  benefit,  the  right  of 
the  husband  is  not  excluded;  WiUs  v.  Say€r8.{e)  Roberts  v. 
Spicer.{g)  The  expression  "  at  her  own  disposal"  cannot  have  a 
greater  eflfect  than  the  words  "  for  her  own  use  and  benefit." 

Mr.  Bridgman  for  the  executors. 

Chraham,  Baron : — ^I  cannot  entertain  a  doubt  upon  this  point ; 
the  necessary  effect  of  these  words  is  to  give  this  legacy  to  the 
separate  use  of  the  plaintiff.  The  testatrix,  in  using  the  words 
"  at  her  own  disposal,"  has  stated  the  effect  she  wished  to  be  pro- 
duced ;  her  intention  was  to  give  the  plaintiff  that  power  of  dis- 

(a)  9  Vin.  Abr.  96  pL  43.  (i)  1  Madd.  Rep.  199. 

(6)  6  Ves.  617,  (e)  4  Madd.  Rep.  409. 

(e)  Coop.  OC.  383,  fg)  6  Xadd.  Rep.  491. 
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position  which  the  law  does  not  give  her.  The  words  "  at  her 
own  disposal"  must  be  altogether  rejected,  if  they  are  taken  to 
mean  nothing  more  than  "  for  her  own  use." 


[*224]  *CoPis  V.  Middleton. 

1823 :  22d  Maixih  and  1st  July 

Where  two  peraons  execute  a  bond,  the  one  as  principal,  the  other  as  surety,  and 
no  other  aasuranoe  is  executed  at  the  time,  the  surety  paying  the  bond  debt  is  a 
simple  contract  creditor  only  of  the  principal 

It  is  a  general  rule  that  in  equity  a  surety  is  entitled  to  the  benefit  of  all  the  securi- 
ties which  the  creditor  has  against  the  principal;  the  rule,  however,  must  be 
qualified,  by  considering  it  to  apply  to  such  securities  as  continue  to  exist,  and  do 
not  get  back  upon  payment  to  the  person  of  the  principal  debtor. 

Where  a  bond  is  given  by  principal  and  surety,  and  at  the  same  time  a  mortgage  is 
made  for  securing  the  debt,  the  surety,  ifhe  pays  the  bond,  has  a  right  to  stand 
in  place  of  the  mortgagee. 

This  suit  was  instituted  by  creditors  for  the  administration  of 
the  estate  of  John  Knott,  who  died  on  the  28th  of  December, 
1792,  and  by  the  decree  made  upon  the  hearing  of  the  cause, 
dated  the  25th  of  November,  1796,  it  was  referred  to  the  Master 
to  take  an  accoimt  of  the  debts  of  the  said  John  Knott,  and  it 
was  ordered,  that  the  Master  should  inquire  and  state  to  the 
court,  whether  the  defendant  Newman  Knott  had  paid  any  and 
what  debts  of  the  said  John  Knott,  as  surety  for  him,  or  any  and 
what  money  in  respect  of  any  such  debts,  and  whether  the  said 
Newman  Knott  received  any  and  what  consideration,  satis&ction 
or  indemnity  in  respect  of  any  or  either  of  the  said  debts,  and  to 
what  extent,  together  with  the  nature  of  such  security,  satisfec- 
tion  or  indemnity. 


The  Master  by  his  report,  dated  the  20th  of  May,  1815,  certi- 
fied that  the  specialty  debts  of  the  said  John  Knott  amounted  to 
16,085Z.,  and  he  further  certified,  that  it  appeared  by  the  evi- 
dence brought  before  him,  that  the  said  Ne^vman  Knott  became 
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surety  for  the  said  John  Enott  to  a  considerable  amount,  and 
paid  various  sums  of  money  on  account  of  such  suretiship,  and 
that  he  did  not  find  that  the  said  Newman  Knott  received  any 
consideration,  satisfaction  or  indemnity  in  respect  of  any  of  such 
debts.  In  the  schedule  to  his  report,  the  Master  included  the 
representatives  of  the  said  Newman  Knott,  and  one  John  Martin, 
as  specialty  creditors  of  the  sai;l  John  Knott,  in  respect  of  sums 
paid  by  the  said  Newman  Knott  and  John  Martin  respectively, 
in  discharge  of  the  principal  and  interest  of  certain  bonds  entered 
into  by  them  as  sureties  for  the  said  John  Elnott,  and  he  allowed 
interest  upon  such  principal  sums. 

*The  bonds  in  which  Newman  Knott  was  surety,  [*225] 
were  dated  respectively  the  8th  of  August,  1781,  and 
the  10th  of  January,  1792,  and  were  joint  bonds,  executed  by 
him  and  the  said  John  Knott,  to  Bichard  Fogden  and  Thomas 
Turgis  respectively,  and  were  conditioned  for  securing  the  re- 
spective sums  of  800Z.  and  3002.  The  principal  and  interest  re- 
maining due  upon  these  bonds  was  paid  by  Newman  Knott  after 
the  death  of  John  Ejiott.  The  bond  in  which  John  Martin  was 
surety,  was  dated  the  8th  of  October,  1791,  and  was  also  a  joint 
bond,  executed  by  him  and  the  said  John  Knott  to  John  Boni- 
face, and  conditioned  for  securing  the  sum  of  2602.  The  principal 
and  interest  due  upon  this  bond  was  paid  by  Martin  in  the  life- 
time of  John  Knott,  and  the  bond  was  assigned  to  Martin. 

These  facts  were  brought  before  the  court  by  two  exceptions 
taken  by  the  plaintiff  to  the  Master^s  report,  by  which  it  was 
insisted  that  the  Master,  under  the  circumstances,  ought  not  to 
have  considered  as  specialty  debts  the  sums  paid  by  the  said 
Newman  Knott  and  John  Martin  in  respect  of  the  specialty  debts 
of  the  said  John  Knott,  but  ought  to  have  considered  such  sums 
as  simple  contract  debts  only,  and  ought  not  to  have  allowed  in- 
terest thereon,  inasmuch  as  the  said  Newman  Knott  and  John 
Martin,  in  making  such  payments,  did,  as  the  plaintiffs  sub- 
mitted, virtually  cancel  the  bonds  and  specialties,  and  put  them- 
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flelves  in  the  situation  of  simple  contract  creditors  of  the  said 
John  Knott. 

Thecanse  now  came  on  upon  the  exceptions 

Mr.  Martin^  Mr.  Wingfield  and  Mr.  Pepys^  in  support  of  the 
exceptions :— Where  a  bond  is  executed  by  principal  and  surety, 
it  is  quite  clear  that  the  surety  paying  off  the  debt  be- 
[*228]  comes  at  *law  a  simple  contract  creditor  of  the  principal 
His  remedy  against  the  principal  is  by  an  indebitatus 
assximpsit^  or  an  action  on  the  case,  and  he  cannot  declare  upon 
the  bon(i.  Upon  what  principle  then  can  the  surety  be  con- 
verted into  a  specialty  creditor  in  equity,  where  there  is  no  con- 
tract between  the  parties  that  he  shall  be  so  considered.  The 
utmost  remedy  which  courts  of  equity  have  afforded  to  sureties 
has  been,  to  give  them  the  benefit  of  all  the  continuing  securities 
entered  into  by  the  principal  for  the  payment  of  the  debt,  but 
when  a  bond  is  paid  off,  all  remedy  upon  it  is  at  an  end ;  the 
surety  cannot  even  compel  an  assignment  of  the  bond ;  Oq^mmon 
V.  Stone^{a)  Waffington  v.  Sparks.{b)  There  is  no  principle  upon 
which  a  court  of  equity  can  consider  the  surety  as  a  specialty 
creditor,  and  no  direct  adjudication  upon  the  point  can  be  foimd 
in  print    The  case  of  Hotham  v.  StoneXc)  by  which  the  Mas- 

(a)  1  VeB.339. 
(h)  2  Vea.  569. 
(c)  The  following  note  of  this  caae  is  extracted  firom  the  register: — 

Hotham  v.  Stone. 

On  the  12th  of  August^  1774,  John  Pyttand  John  Piatt  executed  a  Joint  and  aey- 
tmX  bond  to  John  Stock,  conditioned  for  the  payment  of  1,000L  and  interest,  and 
by  a  memorandum  in  writing,  bearing  even  date  with  the  bond,  and  signed  by 
Pytt,  it  was  declared  that  the  name  of  Piatt  was  inserted  in  the  bond  as  a  security 
for  Pytt,  and  at  his  request,  and  that  no  part  of  the  1,0002.  was  received  by  Platty 
and  Pytt  promised  to  indemnify  Piatt  against  the  bond  and  the  interest  thereot  In 
the  month  of  August,  1775,  John  Piatt  died,  having  by  his  will  appointed  the  defen- 
dant Partridge  to  be  his  executor:  John  Pytt  died  in  August,  1776,  and  after  his 
death  the  principal  and  interest  due  on  the  bond,  amounting  to  1,4852.,  was  paid  by 
Partridge,  to  whom  the  bond  was  deUvered  up^ 
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ter  considered  *hiin8elf  to  be  bound,  is  not  reported,  [*227] 
but  there  was  in  that  case  a  special  agreement  between 
the  parties,  and  the  decision  was  appealed  from,  and  the  appeal 
compromised ;  Robinson  v.  Wilson{a)  does  not  amount  to  a  deci- 
sion, and  the  cases  there  referred  to  are  distinguishable  from  the 
present  In  Oayner  v.  Royner{h)  the  bond  appears  to  have 
been  accompanied  by  a  mortgage;  and  the  circumstances  of 
Parsons  v.  Briddock{c)  show  that  the  point  in  question  could  not 
have  arisen. 

Mr.  ShadweU^  in  support  of  the  Master's  report : — ^This  case 
must  be  considered  in  two  points  of  view,  firet,  with  respect  to 
the  bonds  paid  in  the  lifetime  of  the  principal,  and  sec- 
ondly, with  reference  to  the  case  where  *the  bond  was     [*228] 
not  paid  by  the  surety  till  after  the  death  of  the  princi- 

Bj  the  decree  in  the  cause  it  was  amongst  other  things  ordered,  that  the  Master 
should  inquire  and  state  to  the  court  the  priorities  of  the  respective  incumbrances, 
annuities,  and  specialty  debts,  affecting  the  estates  in  question  in  the  cause. 

The  Master  bj  his  report,  dated  the  6th  of  December,  1809,  set  forth  several  in« 
struments  by  which  John  Pytt  became  seised  in  fee  of  the  estates  in  question,  and 
stated  that  the  firet  incumbrance  on  the  said  estates  was  an  annuity  of  2001,  granted 
by  the  said  John  Pytt  to  the  defendant  Robert  Stone,  and  that  the  second  inciim- 
brance  thereon  was  a  debt  of  4001  due  to  Richard  Bowsher,  by  virtue  of  the  said 
Jolm  PytVs  bond,  dated  the  10th  of  October,  1*775 ;  and  after  stating  several  other 
incumbrances  affecting  the  said  estates,  the  Master  certified,  that  a  state  of  facts  had 
been  carried  in  by  Partridge,  claiming  to  have  the  debt  paid  by  him  allowed  as  the 
eecond  incumbrance  upon  the  estates  in  question,  bnt  that  upon  consideration  of 
the  claim  he  had  disallowed  the  same,  inasmuch  as  he  humbly  conceived  that  the 
said  debt  was  not  any  charge  or  incumbrance  upon  the  said  estates. 

The  defendant)  Partridge,  took  an  exception  to  the  report,  insisting  _that  the  Mas- 
ter ought  to  have  allowed  the  chum  as  the  second  incumbrance  on  the  estates. 

The  decree  declares,  that  the  defendant,  Partridge,  is  entitled  to  stand  as  the 
second  incombranoer  upon  the  estates  in  question,  and  directs  an  account  to  be 
taken  of  what  is  due  to  him  for  principal  and  interest  by  virtue  of  the  bond.  Heg. 
lib.  1809,  A.  2,  1335. 

(a)  2  Madd.  Rep.  464. 

(5)  Search  has  been  made  for  this  case  in  the  register,  and  it  cannot  be  found. 

(6)  a  Yem.  608. 
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pal.  In  the  first  case,  although  the  bond  debt  was  extinguished 
at  law,  the  surety  would  be  a  specialty  creditor,  because  a  court 
of  equity  would  keep  alive  the  bond  for  his  benefit,  and  on  the 
principal  on  which  it  interferes  to  prevent  ^gal  bars  from  being 
set  up,  would  permit  an  action  to  be  brought  upon  the  bond, 
and  restrain  the  principal  from  setting  up  the  payment. — [Lord 
ChanceUor:  Did  you  ever  hear  of  such  an  injunction?]  In  the 
other  case  there  is  still  further  reason  to  consider  the  surety  as  a 
specialty  creditor,  because  it  was  competent  to  the  creditor,  after 
the  death  of  the  principal,  to  have  proceeded  against  his  estate, 
and  then  the  surety  might  have  filed  a  bill  to  have  the  benefit  of 
that  proceeding.  In  Wright  v.  Iforley{a)  Sir  William  Grant  de- 
cided, that  the  surety  has  precisely  the  same  rights  as  the  credi- 
tor. Robinson  v.  Wilson  is  the  only  case  which  bears  upon  the 
point,  and  although  no  final  judgment  was  given,  the  opinion  of 
Sir  Thomas  Plumer  was  in  favor  of  the  surety.  It  may  feirly 
be  inferred  that  the  principal  agreed  to  indemnif)'^  the  sureties, 
and  the  circumstance  of  the  sureties  not  having  taken  counter- 
bonds  is  a  defect  in  form  against  which  this  court  ought  to 
relieve. 

The  Lord  Chancellou  : — ^I  take  the  present  case  to  be  sim- 
ply this,  upon  loans  of  money  to  A.,  joint  bonds  were  given  by 
A.  and  B. ;  B.  being  surety  for  A.,  two  of  the  bonds  were  paid 
off  by  B.  in  the  lifetime  of  A. ;  now  if  one  of  two  joint  obligors^ 
being  a  surety,  pays  off  the  debt  in  the  lifetime  of  the  principal, 
he  is  at  law  merely  a  simply  contract  creditor  of  the  principal, 
and  if  the  principal  lives  for  twenty  years  after  the  payment  of 

the  debt,  he  continues  during  all  that  time  to  be  at  law 
[*229]     a  simple  contract  creditor  only,  *then  the  question  is^ 

whether  by  the  death  of  the  principal,  he  is  to  be  con- 
verted in  a  court  of  eqiiity  into  a  specialty  creditor  against  his 
assets.  With  respect  to  the  bond  paid  off  aftier  the  death  of  the 
jHincipal,  the  questions  are,  whether,  inasmuch  as  at  the  death 
of  the  principal  there  was  money  due  upon  the  bond,  there  was 


(a)  11  Yefk  U. 
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an  equity  on  the  part  of  the  surety  to  compel  the  creditor  to  go 
in  against  the  assets  of  the  principal,  and  whether,  there  having 
been  no  interposition  for  that  purpose,  the  right  of  the  surety  to 
stand  in  the  place  of  the  creditor  can  now  be  maintained.  When 
it  is  considered  that  this  was  a  joint  bond,  and  that  no  action  at 
law  could  be  maintained  except  against  the  surety,  the  surviving 
debtor,  it  is  a  strong  proposition  to  say,  that  the  surviving  debtor 
is  to  be  considered  in  equity  as  a  specialty  creditor  against  the 
assets  of  the  deceased  debtor.  With  regard  to  the  case  before 
Sir  Thomas  Sewell,  it  does  not  appear  to  me  to  bear  at  aU  upon 
the  point  in  question ;  in  that  case  there  was  a  bond  and  mort-' 
gage,  and  the  cases  where  there  is  a  bond  only  and  a  bond  and 
mortgage  are  quite  diffirent.  It  is  a  general  rule  that  in  equity 
a  surety  is  entitled  to  the  benefit  of  all  the  securities  which  the 
creditor  has  against  the  principal,  but  then  the  nature  of  those 
securities  must  be  considered ;  when  there  is  a  bond  merely,  if 
an  action  was  brought  upon  the  bond,  it  would  appear  upon 
oyer  of  the  bond,  that  the  debt  was  extinguished ;  the  general 
rule,  therefore,  must  be  qualified,  by  considering  it  to  apply  to 
such  securities  as  continue  to  exist,  and  do  not  get  back  upon 
payment  to  the  person  of  the  principal  debtor ;  in  the  case,  for 
instance,  where  in  addition  to  the  bond  there  is  a  mortgage,  with 
a  covenant  on  the  part  of  the  principal  debtor  to  pay  the  money, 
the  surety  paying  the  money  would  be  entitled  to  say,  I  have 
lost  the  benefit  of  the  bond,  but  the  creditor  has  a  mortgage,  and 
I  have  a  right  to  the  benefit  of  the  mortgaged  estate, 
which  has  not  got  back  to  the  debtor ;  there  is  a  *great  [*230] 
difierence  between  Sir  Thomas  SewelVs  Case  as  stated  in 
the  argument  and  in  the  judgment ;  Sir  Thomas  Plumer  says  it 
establishes,  that  a  surety  paying  a  specialty  debt  has  a  right  to 
be  considered  as  a  specialty  creditor  of  the  principal,  but  that 
does  not  at  all  follow  from  the  statement  of  the  case.  There  is 
another  distinction  between  the  present  case  and  the  case  before 
Sir  Thomas  Sewell,  that  the  mortgage  was  in  that  case  created 
at  the  same  time  with  the  bond ;  so  in  Wright  v.  Motley  there 
was  a  trust  coeval  in  creation  with  the  suretiship,  and  the  ques- 
tion was,  whether  the  trust  fund  was  not  by  contract  between 
Vol.  L  U 
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the  parties  first  to  be  resorted  to.  There  was  no  final  judgment 
in  Robinson  v.  Wilson^  which  detracts  from  its  authority.  The 
authority  of  Hotham  v.  SUme  is  as  great  as  that  of  a  single  judge 
can  be,  but  there  was  an  appeal  from  the  decision,  attended  by 
a  compromise,  which  seriously  aflfects  the  case.  I  confess  that  I 
was  astonished  to  hear  that  it  had  been  decided,  that  when  there 
was  merely  a  bond,  and  payment  of  the  bond,  without  more,  the 
surety  was  to  be  considered  as  a  specialty  creditor ;  it  was  a 
common  thing  in  bankruptcy,  before  the  late  Acts  of  Parliament 
enabling  the  surety  to  prove,  for  the  creditor  to  go  in  and  prove 
the  debt  when  the  principal  became  bankrupt,  and  then  the  surety 
took  the  benefit  of  the  proof,  but  if  the  surety  paid  the  debt  be- 
fore the  creditor  went  in  no  proof  could  be  made ;  when  the 
creditor  would  not  prove,  some  one  was  found  to  purchase  the 
bond,  an  assignment  was  made,  and  the  purchaser  went  in  and 
proved  for  himself. 

July  \sL — The  Lord  Chancellor  : — The  fjEicts  of  this  case 
are  simply  these,  two  individuals  gave  a  bond,  the  one  as  prin- 
cipal, and  the  other  as  surety ;  no  other  assurance  was  executed 

at  the  time,  no  mortgage  was  made  to  secure  the  debt, 
[*231]     no  counter-bond  was  given  *by  the  principal  to  the 

surety ;  and  the  question  to  be  decided  is,  whether  the 
surety,  having  paid  the  bond  after  it  was  due,  is  a  simple  con- 
tract, or  a  specialty  creditor.  I  understand  it  to  have  been 
the  opinion  of  the  Master,  an  opinion  founded  on  one  or  two 
cases  which  have  been  stated,  that  the  surety  was  to  be  consid- 
ered as  a  specialty  creditor  to  stand  in  the  place  of  the  person 
whom  he  paid ;  that  doctrine  appears  to  me  to  be  contrary  to  all 
that  has  been  settled  during  the  whole  time  I  have  been  in  this 
court ;  everything  that  was  arranged  in  bankruptcy  before  the 
late  statute  enabling  the  surety  to  prove,  everything  determined 
before  appears  to  me  to  have  authorized  the  court  to  consider  it 
quite  clear,  that  if  there  was  nothing  in  the  case  beyond  what  1 
have  stated,  the  surety,  having  paid  the  bond,  could  be  nothing 
more  than  a  simple  contract  creditor  in  respect  of  that  pa3Tnent ; 
the  bond  was  not  assigned  to  anybody  in  consideration  of  a  sum 
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of  money  paid,  which  was  one  way  we  used  to  manage  these 
things;  there  was  no  coimter^bond  given,  which  was  another  way 
in  which  we  used  to  manage  these  things,  so  that  if  the  surety 
paid  one  bond  he  became  instantly  a  specialty  creditor  by  virtue 
of  the  other  bond  K  any  suit  was  now  instituted,  I  apprehend 
the  payment  of  the  bond  would  show  that  the  bond  was  gone. 
There  has  been  a  case  cited  where,  upon  the  general  ground  that 
a  surety  is  entitled  to  the  benefit  of  all  securities  which  the 
creditor  has  against  the  principal,  it  seems  to  have  been  thought 
that  the  surety  was  entitled  to  be  as  it  were  a  bond  creditor  by 
virtue  of  the  bond ;  I  take  it  to  be  exceedingly  dear  i^  at  the 
time  a  bond  is  given,  a  mortgage  is  also  made  for  securing  the 
debt,  the  surety,  if  he  pays  the  bond,  has  a  right  to  stand  in  the 
place  of  the  mortgagee,  and  as  the  mortgagor  cannot  get  back  his 
estate  again  without  a  conveyance,  that  security  remains  a  valid 
and  effectual  security,  notwithstanding  the  bond  debt  is 
paid ;  but  if  there  is  nothing  but  the  bond,  my  *notion  [*232] 
is,  that  as  the  law  says  that  bond  is  discharged  by  the 
payment  of  what  was  due  upon  it,  the  bond  is  gone,  and  cannot 
be  set  up.    That  is  the  opinion  which  I  have  formed  of  this  case. 

Exceptions  allowed. 


Angerstein  v.  Mabtin. 

1823:  2l8t  Jtme  and  5th  Jtily. 

Testafeor,  having  deviaed  lands  to  A.  Ibr  life,  remahider  to  hk  diildran  in  rtrict  set* 
tiemenft,  directa  the  residae  of  his  peraonal  estate,  sulgect  to  the  payment  of 
debts  and  legacies,  with  all  convenient  speed  to  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  forthwith  to  the  same  uses,  with  a  proviso^  that  the  trust  mo- 
neys, until  they  should  be  laid  out,  might  be  invested  upon  government  or  real  se- 
curities, the  dividends  and  interest  of  which  were  to  go  and  be  paid  as  the  rents 
of  the  lands  to  be  purchased  would  go  and  be  payable;  a  large  portion  of  the 
testator's  personal  estate,  not  required  for  thd  payment  of  debts  and  higaciesi 
being  invested  in  the  fUnds,  and  upon  securities  carrying  interest,  the  tenant 
for  life  was  held  entitled  to  the  interest  of  that  portion  from  the  death  of  the 
testator* 
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Ezecutora  may  paj  legacies,  or  baud  over  the  reeidaei  vitluu  the  year  after  tta» 
death  of  the  testator. 


John  Julius  Ancfebstein,  by  his  will  dated  tile  16tli  of  Jan- 
uary, 1828,  gave  and  devised  all  his  freehold  estates  in  the  coun- 
ties of  Norfolk,  Lincoln  and  Suflfolk  respectively  to  Sir  Gteorge 
Martin  and  Andrew  Henry  Thompson  and  their  heirs,  to  the  use 
<^  John  Angerstein  for  life,  remainder  to  the  uses  after  men- 
tioned, that  is  to  say^  as  to  the  estates  in  the  county  of  Norfolk, 
to  the  use  of  John  Julius  William  Angerstein^  the  eldest  son  of 
the  said  John  Angerstein,  for  life,  remainder  to  his  first  and 
other  sona  successively  in  tail  male,  remainder  to  Frederick 
Angerstein,  the  second  son  of  the  said  John  Angerstein,  for 
life,  remainder  to  his  first  and  other  sons  successively  in  tail 
male,  remainder  to  William  Angerstein,  the  third  son  of  the 
said  John  Angerstein,  for  life,  remainder  to  his  first  and  other 
scHis  successively  in  tail  male,  remainder  to  Caroline 
[^88]  and  Elizabeth^  the  daughters  *af  the  said  John  An- 
gerstein, for  their  lives  successively,  and  to  their  first 
and  other  sons  successively  in  tail  male,  remainder  to  the  heirs 
and  assigns  of  the  said  John  Angerstein  forever;  and  as  to 
the  estates  in  the  counties  of  Lincoln  and  Suffolk  respectively, 
the  testator  devised  the  same,  after  the  death  of  the  said  John 
Angerstein,  to  the  like  uses,  except  that  the  estates  in  the  county 
of  Lincoln  were  first  limited  to  the  use  of  the  said  Frederick 
Angerstein  and  his  first  and  other  sons  successively,  and  those 
in  the  county  of  Lincoln  to  the  use  of  the  said  William  Anger- 
stein and  his  first  and  other  sons  in  like  manner.  The  testator 
then  gave  several  annuities  and  pecuniary  and  specific  legacies, 
and  he  gave  all  his  stocks,  funds,  money,  securities  for  money 
and  all  the  residue  of  his  personal  estate,  subject  to  the  payment 
of  his  funeral  and  testamentary  expenses,  debts,  legacies  and 
annuities  to  the  said  Sir  George  Martin  and  Andrew  Henry 
Thompson,  their  executors,  administrators  and  assigns,  upon 
trust  to  sell  all  such  parts  of  his  residuary  personal  estate  as 
should  be  in  their  nature  saleable,  and  to  collect  and  receive  all 
such  parts  thereof  as  should  not  be  so  and  to  stand  possessed  of 
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the  moneys  to  arise  from  the  sale,  and,  also,  the  moneys  which 
fihould  be  collected  upon  trust  as  to  four  tenth  parts  thereof, 
with  all  convenient  speed  (with  the  consent  of  the  said  John 
Angerstein  dui-ing  his  life,  and  after  his  decease  vnih  the  con- 
sent of  the  person  for  the  time  being  in  possession  of  the  estates 
in  the  county  of  Norfolk,  under  the  limitations  thereinbefore 
contained)  to  lay  out  and  invest  the  same  in  the  purchase  of 
lands,  and  forthwith  to  convey,  settle  and  assure  the  lands  so  to 
be  purchased,  to  the  uses  thereinbefore  declared  of  and  concern- 
ing the  said  last-mentioned  estates;  with  a  proviso  that  in  the 
meantime,  and  until  the  said  four-tenth  parts  of  the  said  trust 
moneys  should  be  laid  out  and  invested  in  a  purchase  or  pur- 
chases in  the  manner  thereinbefore  mentioned,  it  should  be  law- 
ful for  the  trustees,  with  such  consent  as  aforesaid,  from 
time  to  time  to  place  out»  and  *invest  the  same  in  their  [*234] 
names  in  the  public  stocks  or  funds,  or  upon  govern- 
ment or  real  security  at  interest,  and  to  alter,  vary  and  transpose 
such  stocks,  funds  and  securities,  and  that  the  dividends,  inter- 
est and  annual  proceeds  arising  from  such  stocks,  fiinds  and 
securities  should  from  time  to  time  go  and  be  paid  to  such  per- 
son or  persons,  and  be  applied  to  such  uses,  intents  and  pur- 
poses, and  in  such  manner  as  the  rents  and  profits  of  the  heredi- 
taments to  be  purchased  with  the  moneys  invested  thereon 
would  go  and  be  payable  or  applicable,  in  case  such  purchase  or 
purchases  were  actually  made;  and  as  to  three  other  tenth  parts 
of  the  said  trust  moneys,  and  as  to  the  three  other  remaining 
tenth  parts  thereof,  the  testator  directed  the  trustees  to  stand 
possessed  thereof,  upon  trust  to  invest  the  same  in  the  purchase 
of  lands,  to  be  settled  to  the  same  uses  as  were  thereinbefore 
respectively  limited  and  declared  of  and  concerning  his  estates 
in  the  counties  of  Lincoln  and  SufiTolk,  with  a  like  power  to 
invest  such  monejrs  on  such  securities  as  aforesaid,  and  to  vary 
the  same,  and  the  dividends  and  interest  thereof  were  in  like 
manner  to  go  and  be  paid  to  such  person  or  persons  as  the  rents 
of  the  hereditaments  to  be  purchased  therewith  would  go  and 
be  payable ;  the  testator  appointed  the  said  Sir  George  Martin 
jmd  Andrew  Henry  Thompson  to  be  the  executors  of  his  wilL 
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The  testator  died  on  the  29th  of  January,  1823,  leaving  the 
said  John  Angerstein  his  only  son ;  the  several  children  of  the 
said  John  Angerstein  named  in  the  will  of  the  testator  were 
living  at  the  time  of  his  decease,  but  none  of  them  had  any 
issue. 


The  testator  at  the  time  of  his  death  was  possessed  of  a  very 
large  personal,  estate,  consisting  among  other  things,  of  money 
in  the  public  funds,  and  of  money  due  to  him  on  securities  carry- 
ing interest ;  and  after  providing  for  the  payment  of  his 
[*235]  debts  and  funeral  expenses,  and  of  *the  legacies  and  an- 
nuities given  by  his  will,  the  interest  of  the  clear  residue 
of  the  testator's  personal  estate  in  the  hands  of  his  executCM» 
amounted  to  many  thousand  pounds  per  annum. 

The  bill  was  filed  by  the  said  J(An  Angerstein,  within  a  year 
after  the  death  of  the  testator,  against  his  children,  the  tenants 
for  life  in  remainder,  and  against  the  executors,  for  the  purpose 
of  having  the  xjuestion  determined,  whether  the  plaintiff  was 
entitled  to  the  annual  interest  of  the  clear  residue  of  the  testator's 
personal  estate  from  the  time  of  his  death,  or  whether  the  amount 
of  such  interest  during  the  first  year  after  the  testator's  death, 
formed  part  of  the  general  residue  of  the  testator's  personal  estate, 
for  the  benefit  (after  the  expiration  of  the  first  year)  of  the  plain- 
tiff during  his  life,  and  of  the  devisees  in  remainder  after  the  de- 
cease of  the  plaintiff;  the  bill  prayed,  that  it  might  be  declared 
by  the  court,  that  the  plaintiff  was  entitled  to  receive  and  be  paid 
for  his  life  the  amount  of  the  annual  interest  or  yearly  produce 
of  the  clear  residue  of  the  testator's  personal  estate,  from  the  time 
of  the  said  testator's  death  ;  and  that,  if  necessary,  the  usual  ac- 
counts might  be  taken  of  the  testator's  personal  estate  and  effects, 
and  the  clear  residue  thereof  ascertained  and  secured  during  the 
plaintiff's  life,  in  such  manner  as  the  court  should  direct. 

The  defendants,  the  executcMra,  by  their  answer  stated,  that  the 
testator  was  at  the  time  of  his  death  possessed  of  several  sums  in 
the  public  funds  of  this  country,  only  part  of  which  could  be 
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required  for  the  payment  of  hia  funeral  and  testamentary  expen- 
ses, debts,  legacies  and  annuities  then  remaining  unpaid ;  and  that 
^  he  was  also  possessed  of  property  to  a  large  amount  in  the  Bus- 
sian  funds,  no  part  of  which  could  be  required  for  the  purposes 
aforesaid ;  and  they  further  stated,  that  in  case  an  eligible  estate 
should  be  offered  for  sale,  they  were  prepared  to  ad- 
vance *800,000t  for  the  completion  of  the  purchase,  and  [*236] 
to  settle  the  estate  to  the  uses  of  the  testator's  will,  and 
they  submitted  to  the  court,  that  if  such  a  purchase  and  settle- 
ment had  been  made,  the  plaintiff  would  have  been  entitled  to 
the  rents  of  the  settled  estate  from  the  date  of  the  agreement  for 
the  purchase. 

Mr.  Hart  and  Mr,  Barber iorXSnQ  plaintiff: — ^If  it  be  the  princi- 
ple of  this  court  that  a  will  must  be  construed  according  to  the 
intention  of  the  testator,  it  is  strange  to  say,  that  where  the  pro- 
duce of  personal  estate  is  given  for  life,  the  tenant  for  life  is  not 
to  enjoy  it  during  the  first  year,  when  the  produce  of  that  year 
may  be  the  whole  benefit  which  the  tenant  for  life  may  derive 
from  the  bequest.  In  StoU  v.  IIollmffworih{a)  the  Vice-Chan- 
cellor  held,  that  the  first  year's  interest  of  the  residue  formed 
part  of  the  capital,  but  that  case  was  decided  without  reference 
to  authorities,  and  the  judgment  appears  to  have  proceeded  upon 
a  supposed  resemblance  between  the  case  of  pecuniary  and  re- 
siduary legatees;  without  remarking  upon  the  legitimacy  of  the 
reasoning  in  that  case,  there  are  many  authorities  which  ex- 
pressly contrast  the  case  of  a  pecuniary  legacy,  with  that  of  a 
residue.  In  Taylor  v.  Uilbert^i}))  which  follows  the  decision  in 
Statt  V.  Hollingwarthy  the  Master  of  the  Rolls  seems  to  have  acted 
upon  a  mistaken  view  of  Sitwell  v.  Bernard^{c)  which  he  refers 
to  in  the  judgment  as  having  established  a  general  rule ;  the  de- 
cision in  Sitwell  v.  Bernard  involves  no  such  general  rule  as  has 
been  attempted  to  be  extracted  from  it;  the  testator  in  that  case 
directed  an  accumulation  to  an  imdefined  period,  the  inter- 
est of  his  personal  estate  to  become  capital  till  the  purchase 

(a)  3  Madd.  161.  (c)  6  Ves.  520. 

(h)  IJac  and  Walk.  308 
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[*287]  of  real  estate,  and  the  court  only  held,  that  the  *testator 
must  have  contemplated  a  time  when  the  accumulation 
should  cease ;  the  reasoning  in  Siiwell  v.  Bernard  apphes  only  ^ 
to  cases  where  the  testator  has  said  the  residuary  legatee  shall 
not  enjoy  even  the  interest  till  a  future  time,  and  not  to  the  con- 
verse of  that  case,  where  the  testator  has  expressly  declared  that 
the  residuary  legatee  shall  enjoy  the  interest  from  his  death.  In 
Fearns  v.  Young,{a)  which  is  subsequent  to  Siiwell.  v.  Bernard^ 
your  Lordship  declared  that  there  was  no  rule  settled  on  the 
point.  K  the  tenant  for  life,  according  to  a  settled  rule,  can  take 
nothing  during  the  first  year,  the  decision  in  GHbson  v.  BoU(b)  is 
erroneous.  The  rule  that  a  pecuniary  legacy  shall  not  carry  in- 
terest within  a  year  after  the  death  of  the  testator,  when  the  tes 
tator  has  left  the  question  open,  and  has  not  intimated  his  inten- 
tion, is  only  for  the  convenience  of  the  executor ;  it  is  no  breach 
of  the  duty  of  an  executor,  notwithstanding  the  rule,  to  pay  the 
legacy  within  the  year,  if  he  is  satisfied  that  the  assets  are  suffi- 
cient ;  the  circumstances  of  this  case  show  that  the  testator  in- 
tended his  son  to  enjoy  the  property  from  the  time  of  his  death. 

Mr.  Pepys  for  the  children  of  the  plaintifi*,  the  legatees  in  re 
mainder : — There  are  two  ways  of  considering  this  case,  first 
whether  there  is  any  general  rule  upon  this  subject,  and  secondly 
whether  this  case  forms  an  exception  to  the  general  rule.  The 
judgment  in  Siiwell  v.  Bernard  has  always  been  considered  as 
establishing  the  principle,  that  the  tenant  for  life  of  a  residue  is 
entitled  to  the  interest  only  from  the  end  of  a  year  after  the  death 
of  the  testator ;  and  that  principle  has  been  recognized  and  acted 
upon  in  Taylor  v.  Hibberi,  JStoU  v.  HoUingworih  and 
[*238]  *Griffiih  v.  Morrison,{a)  It  is  true  that  the  will  in  Sit- 
well  V.  Bernard  contained  a  direction  to  accumulate,  but 
the  court  held,  that  the  direction  to  accumulate  should  not  operate 
to  the  prejudice  of  the  tenant  for  life,  and  therefore,  that  it  should 
not  operate  at  all ;  and  then  the  question  arose  fix)m  what  time 
the  tenant  for  life  should  be  entitled  to  the  interest ;  the  court 
determined  that  he  was  entitled  to  the  interest  from  the  end  of 


(a)  9  Vea.  649. 


(6)  7  Vea.  89. 


(c)  1  Jac  and  Walk.  311. 
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a  jear  after  the  death  of  the  testator,  by  analogy  to  the  time 
fixed  for  giving  interest  upon  pecuniary  legacies.  If  the  first 
year's  interest  is  given  to  the  tenant  for  life,  insurmountable  diffi- 
culties may  arise,  as  the  executors  may  be  involved  in  debts  and 
liabilities  of  the  testator  which  require  time  to  be  adjusted. 
There  are  no  circumstances  in  this  case  to  take  it  out  of  the 
general  rule. 

Mr.  Martin  and  Mr.  Farrer  for  the  executors. 

The  Lord  Chancellor  : — The  case  of  SitweU  v.  Bernard  cost 
me  an  infinite  deal  of  trouble.  My  only  doubt  was  whether  I 
was  not  too  bold  in  overruling  the  testator's  intention,  to  the  ex- 
tent of  restraining  the  accumulation  to  one  year  after  his  death. 
In  that  case  I  merely  decided,  that  though  there  was  a  direction 
for  accumulation,  the  tenant  for  life  should  not  be  kept  out  of 
the  interest  beyond  the  year.  K  I  went  any  further,  and  gave 
reason  to  think  that  I  meant  to  lay  down  any  such  general  rule 
as  is  uow  contended  for,  I  can  only  say,  that  I  did  not  use  my  • 
usual  caution  in  guarding  myself  from  being  misunderstood. 
Siiwell  V.  Bernard  was  the  very  converse  of  this  case ;  there  the 
testator's  personal  estate  was  so  afiected  by  circumstances,  that 
it  was  impossible  to  bring  it  together  for  several  years;- 
there  was  a  direction  to  lay  out  the  capital  *with  the  [*239] 
accumulation  in  land ;  it  follows  of  course  that  there 
could  be  no  direction,  like  that  in  the  present  case,  that  the  inter- 
est in  the  meantime  should  go  to  the  tenant  for  life.  Th^  Mas- 
ter of  the  Rolls  has  either  mistaken  my  meaning  in  that  case,  or 
I  have  mistaken  the  effect  of  my  own  decision ;  for  in  Feaims  v.  . 
Young^  I  expressly  stated  that  I  did  not  consider  the  rule  as  set- 
tled ;  In  Oibs(m  v.  BoU  I  did  not  consider  that  there  was  any 
rule  against  my  acting  as  I  did ;  Siiwell  v.  Bernard  and  Stott  v. 
HoUingwarlh  dMfer  extremely,  there  was  no  direction  in  the  lat- 
ter case  to  lay  out  the  money  in  land,  nor  any  direction  as  to  the 
interest  of  the  money.  I  shoxild  not  have  decided  SloU  v.  HoUr 
ingwortk  without  hearing  a  most  elaborate  arerument  on  both 
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sides.    I  must  look  at  the  case  of  SittveU  y.  Bernard  before  I 
give  my  judgment 

July  5ih. — The  Lord  Chancellor  stated  the  will,  and  observed 
that  the  plaintiff  was  clearly  entitled  to  the  rents  of  the  testator's 
real  estates  from  the  time  of  his  death,  and  lliat  if  the  trustees  in 
the  course  of  the  year  after  the  death  of  the  testator  laid  out  the 
whole  of  the  personal  estate  in  the  purchase  of  lands,  it  would 
be  extremely  difficult  to- say,  that  the  plaintiff  would  not  be  en- 
titled to  the  rents  of  those  lands  from  the  time  of  the  purchase. 
His  Lordship  further  observed,  that  the  proviso  enabling  the 
trustees  to  lay  out  the  money  in  the  stocks,  or  upon  real  security, 
authorized  them  to  continue  it  upon  existing  mortgages,  and  he 
then  proceeded  in  the  following  terms. 

I  take  the  cases  of  Sitwelly.  Bernard^  Entwisde  v.  ifarkland^{a) 
and  Stuart  v.  Bruere,{b)  not  only  not  to  govern  this  case,  but  to 
be  directly  the  converse  of  it.  In  all  those  cases  an  accumulation 
was  directed,  and  the  intention  was,  that  the  intermediate  rents 
and  profits,  till  the  purchase  was  made,  should  form  part  of  the 

moneys  to  be  laid  out ;  no  person  was  to  take  any  in- 
£*240]     terest  till  the  trusts  *with  respect  to  the  purchase  were 

completed,  and  those  trusts  could  not  be  completed,  till 
the  intermediate  profits  were  laid  out.  In  Sitwell  v.  Bernard  the 
question  was  what  the  court  was  to  do,  where  the  testator  directed 
the  interest  to  accimiulate  and  be  laid  out  with  the  principal,  and 
the  court  held,  that  the  direction  for  accumulation  should  only 
operate  for  one  year,  and  that  although  the  personalty  remained 
as  personalty,  it  should  at  the  end  of  the  year  be  considered  as 
converted ;  that  the  beneficial  enjoyment  should  be  the  same  as 
if  the  conversion  had  been  made. 

That  decision  appears  to  me  to  have  oeen  rignt,  even  suppo- 
sing the  case  to  have  been  an  original  one,  the  more  so  as  it  fol- 
lowed the  previous  cases  before  Lord  Loughborough  and  Lord 


(a)  6  Yes.  628. 


(&)  6  Tee.  629. 
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Thurlow.  The  principle  upon  which  the  court  proceeded  in 
that  case  was  this,  that  such  a  conversion  must  be  made  as  was 
most  for  the  benefit  of  all  parties,  and  that  by  compelling  the 
trustees  to  proceed  with  all  diligence  to  get  in  the  personal 
estate,  to  arrest  mortgagors,  file  bills  of  foreclosure,  sue  upon 
bonds,  the  accumulation  would  in  all  probability  be  much  less 
than  if  more  temperate  proceedings  were  taken;  the  court, 
therefore,  in  that  case,  contemplating  all  the  difficulties  which 
belonged  to  such  a  trust,  cut  the  knot,  and  said  that  after  the 
end  of  a  year  the  accimiulation  should  cease,  and  what  was  real 
should  be  enjoyed  as  real,  and  what  was  personal  should  be  en- 
joyed as  personal.  Those  cases  essentially  diflFer  fix)m  this,  in 
which  the  testator  directs,  that  when  the  personal  estate  shall  be 
collected,  not  that  the  interest  thereafter  to  arise  shall  be  laid  out 
with  the  principal,  but  shall  be  enjoyed  by  the  person  entitled 
to  the  rents  and  profits.  The  question  then  is,  whether,  as  the 
testator  has  given  the  tenant  for  life  an  immediate  interest  in*the 
real  estates,  and  has  directed  that  if  in  the  course  of  the  year-  an 
estate  shall  be  bought,  the  tenant  for  life  shall  be  enti- 
tled to  the  rents  from  the  *time  of  the  purchase,  although  [*241] 
the  year  has  not  elapsed,  and  has  also  directed  as  to  the 
personal  estate,  that  it  shall  be  laid  out  on  mortgage,  or  in  the 
stocks,  a  direction  which  would  not  compel  the  trustees  if  they 
found  money  on  good  security  to  call  it  in,  there  can  be  any  in- 
convenience in  saying,  that  the  tenant  for  life  is  entitled  to  the 
interest  of  the  personal  estate  from  the  death  of  the  testator; 
this  case  is  clearly  distinguishable  from  those  to  which  I  have 
referred,  and  I  think  with  respect  to  the  interest  of  so  much  of 
the  personalty,  bearing  interest,  as  is  not  necessary  to  be  applied 
for  the  payment  of  debts  or  legacies,  the  tenant  for  life  is  entitled 
to  it  from  the  death  of  the  testator.  I  know  of  no  case  which 
prevents  executors,  if  they  choose,  from  paying  legacies,  or 
handing  over  the  residue  within  the  year,  and  if  it  is  clear,  cur- 
rente  a7inOj  that  the  ftmd  for  the  payment  of  debts  and  legacies 
is  sufficient,  there  can  be  no  inconvenience  in  so  doing. 
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.    Hewitt  v.  MoRRis.(a) 

4822:  1st  August.     18^3:  12th  March. 

Testator  directs  his  executors  to  invest  the  residue  of  his  estate,  aifter  payment  of 
debts  and  legacies,  in  the  f\inds  or  upon  securities,  the  interest  to  be  paid  to  A. 
for  hfe,  and  after  his  death  the  principal  to  be  held  upon  trusts  for  his  children ; 
the  tenant  for  life  was  held  to  be  entitled  to  interest,  accruing  within  the  year 
next  after  the  testator's  decease,  upon  funds  on  which  the  testator's  property 
stood  invested  at  the  time  of  his  death,  and  which  were  not  required  for  the  pay- 
ment of  debts  and  legacies. 

Robert  Hewitt  by  his  will,  dated  the  13th  of  February, 
1810,  after  giving  several  pecuniaiy  and  specific  legacies,  gave 
and  bequeathed  to  his  executors  the  residue  of  his  estate  and 
effects,  upon  trust  to  convert  into  money  all  such  parts 
£*242]  thereof  as  should  not  consist  of  *money  or  stocks,  and 
^  after  payment  of  his  debts  and  legacies,  to  invest  his 
said  residuary  estate  and  effects  in  the  purchase  of  govemmopt 
or  other  stocks,  funds  or  securities,  and  to  stand  possessed  of  the 
said  stocks,  funds  and  securities  so  to  be  purchased  and  acquired, 
as  to  one  moiety  thereof,  upon  trust  to  pay  the  interest,  dividends 
and  annual  proceeds,  as  and  when  the  same  should  from  time  to 
time  arise  and  be  received,  to  William  Hewitt  for  life,  and  after 
his  death,  to  pay  an  annuity  to  his  widow  for  her  life,  and  sub- 
ject to  the  annuity  upon  certain  trusts  in  the  said  will  mentioned 
for  the  benefit  of  the  children  of  the  said  William  Hewitt,  and 
for  default  of  issue  of  the  said  William  Hewitt,  then  upon  the 
like  trusts  for  the  benefit  of  the  children  of  John  Hewitt ;  the 
testator  then  bequeathed  the  other  moiety  of  the  said  stocks, 
funds  and  securities  to  John  Hewitt  for  life,  with  limitations  after 
his  decease  for  the  benefit  of  his  widow  and  children,  similar  to 
those  before  declared  as  to  the  first-mentioned  moiety  in  favor 
of  the  widow  and  children  of  the  said  William  Hewitt,  and  he 


(a)  From  the  resemblance  of  this  case  to  Angerstein  v.  Mariin,  and  its  Importance 
to  the  profession,  it  has  beetf  thought  convenient  to  give  it  immediate  pubUcation 
without  regard  to  the  date  of  the  decision. 
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appointed  Thomas  Morris,  Qeorge  Wren  Le  Giand,  James  Hart- 
lett  and  John  Munton  to  be  his  executors. 

The  testator  died  on  the  24th  of' September,  1820,  and  the 
said  William  Hewitt  and  Sarah  his  wife,  John  Hewitt  and  Anne 
his  wife,  and  several  children  of  the  said  John  Hewitt,  survived 
him,  and  joined  in  instituting  this  suit  against  his  executors. 

By  the  decree  made  on  the  hearing  of  the  cause,  on  the  12th 
of  August,  1822,  it  was  referred  to  the  Master  to  take  the  usual 
accounts  of  the  testator's  personal  estate,  and  by  a  separate  report, 
dated  the  25th  of  February,  1823,  the  Master  certified  that  all  the 
debts  of  the  testator  had  been  paid.(a) 

*The  said  William  Hewitt  having  died  without  hav-  [*243] 
ing  had  any  children,  on  the  11th  of  February,  1828, 
and  having  by  his  will  appointed  the  plaintifl^  Sarah  Hewitt,  to 
be  his  executrix,  a  petition  was  now  presented  by  the  said  Sarah 
Hewitt,  and  by  the  plaintiff,  John  Hewitt,  stating  that  the  de- 
fendants, the  executors,  had  in  hand,  on  account  of  the  interest 
accrued  due  on  the  testator's  estate  within  the  year  next  after 
his  decease  the  simi  of  874?.,  which  they  submitted  to  pay  as  the 
court  should  'direct;  and  inasmuch  as  the  said  simi  of  874Z.  was 
interest  and  dividends  accrued  due  on  the  stocks  or  funds  in 
which  the  testator's  property  was  invested  at  the  time  of  his 
death,  and  did,  not  arise  from  any  investment  of  the  testator's 
estate  made  by  his  executors  subsequent  to  his  death,  the  peti- 
tioners submitted  that  they  were  entitled  under  the  trusts  of  the 
testator's  will  to  have  the  same  paid  to  them  in  equal  shares, 
and  prayed  that  it  might  be  paid  to  them  accordingly, 

Mr.  Sitgden^  in  suppcHi;  of  the  petition,  argued  that  there  was 
a  distinction  between  pecuniary  legacies  and  residuary  bequests. 
He  referred  to  Angerstein  v.  Martin^  and  stated  that  the  decision 

(a)  It  did  not  appear  bj  the  petition,  but  it  was  stated  at  the  bar,  that  the  lega- 
cies had  also  been  paid. 
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of  the  Vice*Chancellor  in  Stott  v.  HolUngwor1h{d)  was  appealed 
from,  and  that  the  case  was  afterwards  compromised. 

Mr.  Hart^  against  the  petition,  distinguished  the  case  from  An- 
gersiein  v.  Martin^  there  being  no  direction  to  lay  out  the  money 
in  land,  and  contended  that  there  could  be  no  question  upon  the 
subject  if  StoU  v.  HoUingworth  constituted  the  law  of  the  court; 
he  mentioned  Taylor  v.  Hibb€rt,{b)  and  admitted  that  in  Anger- 
stein  V.  Martin  the  court  had  expressed  an  opinion  that  Sitwell  v« 
B€mard{c)  had  no  application  to  the  point  in  question. 

1*244]  *The  Lord  Chancellor: — I  must  read  this  will; 
Sitwell  V.  Bernard  turned  entirely  upon  its  peculiar  cir- 
cumstances, and  instead  of  authorizing  the  decision  in  Taylor  v. 
Hibbertf  was  directly  the  converse  of  that  case.  In  Sitwell  v. 
Bernard  there  was  an  express  direction  that  the  interest  should 
accumulate,  and  the  court  put  a  stop  to  the  accumulation  at  the 
end  of  one  year ;  to  have  come  to  a  contrary  decision  in  Anger- 
stein  V.  Martin^  I  must  have  gone  the  length  of  saying  that  if  a 
real  Estate  was  bought  in  February,  the  tenant  for  life  would  not 
have  been  entitled  to  the  rents.  I  imderstand  an  observation 
has  been  made  that  that  case  was  an  exception  out  of  the  gen- 
eral rule,  my  only  comment  upon  that  is,  that  the  general  rule 
never  had  anything  to  do  with  it. 

1823 :  March  \2th, — ^The  Lord  Chancellor  :-*-The  question 
in  this  case  is  whether,  upon  the  true  construction  of  this  will, 
the  tenant  for  life  is  to  have  the  interest  which  proceeds  from 
the  fund,  so  far  as  it  is  not  necessary  to  be  disturbed  for  the  pay- 
ment of  debts  and  legacies,  from  the  death  of  the  testator,  or 
whether  that  interest  for  the  first  year  is  to  be  added  to  the  bulk 
of  the  residue;  my  opinion  upon  this  will  is,  that  the  tenant  for 
life  is  entitled  to  that  interest.  Sitwell  v.  Bernard  appears  to 
have  been  much  misunderstood,  at  least  as  to  what  I  meant  by 


(a)  3  Madd.  161. 

(b)  1  Jac.  Walk.  308 


(c)  6  Ves.  520. 


CASES  IN  CHANCERY.  244 

1823  -Chichester  y.  Sheldon. 

it;  in  that  case  there  was  an  express  direction  that  the  interest 
should  accumulate,  and  be  laid  out  in  the  purchase  of  land,  and 
the  question  was  not  whether  the  parties  to  take  for  life  were  to 
cake  from  the  death  of  the  testator,  but  where  the  accumulation 
was  to  stop,  regard  being  had  to  the  fact  that  if  it  was  not 
stopped  somewhere,  the  tenant  for  life  might  have  no  benefit  at 
all ;  the  court  could  not,  against  the  express  directions 
of  the  will,  say  that  the  tenant  for  life  should  *be  enti-  [*245] 
tied  from  the  death  of  the  testator,  but  it  being  clearly 
intended  that  he  should  have  some  benefit,  it  was  necessary  to  fix 
a  time  fix)m  which  he  should  be  entitled ;  I  cannot  infer  from 
what  I  have  done  in  one  case  as  to  stopping  the  accumulation  of 
interest;  that  the  interest  is  to  accimiulate  in  another;  I,  there- 
fore, think  that  the  prayer  of  this  petition  is  right  and  must  be 
granted. 


Chichester  v.  Sheldon. 

Bolls. — 1823 :  7th  July. 

Wood  springing  fix>m  the  roots  or  stools  of  trees  is  tithable,  and  neither  its  own 

age,  nor  the  age  of  the  trees  from  the  roots  or  stools  of  which  it  sprung,  will 

exempt  it 
Tithe  of  wood  is  dne  of  common  right 

There  may  be  a  prescription  in  non  dedmando  for  a  district ;  or  even  for  a  hundred. 
Where  a  prescription  in  non  decimomdo  is  set  up,  the  party  must  show  the  specific 

fipround  upon  which  he  claims  to  prescribe. 

i 

This  was  a  bill  filed  by  the  impropriate  rector  of  the  parish  i 

of  Llanbadarnfaur,  in  the  county  of  Cardigan,  for  the  tithes  of  I 

wood.  The  defendants,  by  their  answers,  insisted  that  no  tithes 
of  wood  of  any  description  within  the  said  parish  were  due  or 
of  right  payable  to  the  plaintifi^,  and  stated  that  they  believed 
that  no  tithes  had  been  within  the  memory  of  man  ever  paid  or 
rendered  for  any  wood  felled  or  cut  down  within  the  said  parish, 
or  the  tithable  places  thereof,  or  within  any  other  parish  or  place 
within  the  said  county  of  Cardigan. 

The  evidence  adduced  by  the  plaintiff  proved  that  the  defend- 
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ants  had  cut  down  quantities  of  wood  and  underwood,  which 
grew  from  the  roots  or  stools  of  trees  which  had  been  formerly- 
cut  down.  On  the  part  of  the  defendants,  several  witnesses  were 
examined,  whose  testimony  tended  to  establish  a  general  belief 
and  reputation  that  no  tithe  of  wood  grown  in  the  parish  of 
Llanbadarnfaur,  or  in  the  county  of  Cardigan,  was  due  or  paya- 
ble ;  and  it  was  proved  that  a  great  part  of  the  wood  which  had 
been  cut  down  by  the  defendants  was  of  more  than  twenty 
years'  growth. 

[*246]        *Mr.  Shadwell  and  Mr.  Barber  for  the  defendants. 


The  question  is,  whether  a  sufficient  defence  may  not  be  made 
to  this  suit  upon  one  of  these  grounds,  either  that  there  is  a  pre- 
scription in  non  decimando  for  the  county  of  Cardigan,  or  that  the 
wood,  in  respect  of  which  tithe  is  demanded,  sprung  from  an- 
cient roots,  or  was  of  more  than  twenty  years'  growth.  Upon 
the  latter  ground  no  tithe  can  be  demanded  for  the  great  propor- 
tion of  the  wood  which  has  been  cut ;  where  such  a  tree  as  is 
timber  by  the  general  law  of  the  land,  or  by  the  custom  of  the 
country,  is  not  cut  down  till  it  is  upwards  of  twenty  years' 
growth,  the  age  of  the  tree  exempts  it  from  tithe,  and  it  is  im 
material  whether  it  has  sprung  from  an  old  stool  or  not.  The 
only  question  is,  whether  tithe  is  due  for  germins  cut  do^vn 
under  twenty  years'  growth,  when  sprung  from  the  roots  of  trees 
not  cut  down  till  upwards  of  twenty  years'  gro^vth ;  to  bring  this 
point  befbre  the  court  an  inquiry  must  be  directed,  at  what  ages 
the  trees  were  cut  down  from  the  roots  of  which  the  germins 
have  sprung.  In  point  of  law,  it  is  quite  clear  that  there  may- 
be a  prescription  in  non  decimando  for  a  county  or  a  hundred ; 
Doctor  and  Student,  325 ;  Brook's  Abr. ;  Title  Dismes,  pi.,  14 ; 
Coke's  Second  Institute,  845;  Hicks  v.  Woodson^  1  Lord  Eay- 
mond,  137 ;  4  Mod.  Rep.  336 ;  Gwill.  550.  There  is  no  reason 
why  this  prescription  should  not  prevail  for  the  county  of  Car- 
digan, as  weU  as  for  the  weals  of  Kent,  Sussex  and  Surrey.  No 
objection  can  be  made  to  the  mode  in  which  the  prescription  is 
laid  by  the  answer ;  it  is  the  acknowledged  rule  in  tithe  causes 
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that  it  is  sufficient  if  the  defendant  has  so  stated  his  case,  as  that 
the  plaintiff  may  know  what  it  is  he  has  to  contend  with. 

Mr.  Sugderiy  Mr.  Lynch  and  Mr.  R.  F.  Richards  for  the  plaintiff. 

The  defence  put  upon  the  record  is  a  prescription  *in  [*247] 
Twn  decimcmdo  for  the  county  of  Cardigan.  The  an- 
swer states  merely  the  fact  that  no  tithes  of  wood  have  been  paid 
in  the  parish  or  the  county;  is  that  the  proper  mode  of  plead- 
ing a  prescription  in  non  decimandof  The  particular  ground  of 
exemption  ought  to  haye  been  stated ;  if  a  defence  thus  pleaded 
is  allowed  to  prevail,  the  principle  of  all  the  cases  will  be  sub- 
verted. The  only  authority  in  &vor  of  the  position,  that  no 
tithe  is  due  for  germins  sprung  &om  roots  which  originally  ear- 
ned timber  trees  of  more  than  twenty  years'  growth,  is  the  pas- 
sage in  the  Second  Institute  ;(a)  Lord  Hardwicke  has  expressly 
denied  the  authority  of  that  passage  in  Wcdton  v.  Tryon^{b)  and 
the  cases  uniformly  contradict  it.  Turner  v.  Snii(h^{c),  Walbank 
V.  Hayward^{d)  Lewis  v.  SmUy{e)  Ford  v.  RajC9ter.{g) 
*The  latter  case  establishes  this  point,  also,  that  ger-  [*248j 
mins  sprung  from  roots,  whatever  be  their  age,  are  sub- 
ject to  tithe ;  no  germin  can  by  age  acquire  an  exemption. 

(a)  2  Inst  p.  43.  (c)  2  Gwffl..529. 

(5)  2  QwUL  827 ;  AmbL  130.  (d)  Wood's  Tithe  Gmms,  612. 

(e)  A  note  of  thia  caae^  which  is  referred  to  in  FordY,  Ractkr^  is  sa^oined. 

•  Lbwis  v.  Skill. 

|ln  the  Ezehe^er  Uich.  Term,  1811.] 

The  rector  of  Chingford  in  the  ooontj  of  Essex  claimed  the  tithes  of  the  parish  in 
kind,  and  particolailj  the  tithes  of  wood  and  underwood,  and  stated  that  the  defend- 
ant Snell  was  in  the  yean  1806  and  1807,  the  proprietor  of  certain  woods  and 
pieces  of  wood  groonda  lying  in  the  pariah,  and  that  in  the  year  1807  he  sold  part 
of  the  wood  therein  growing  to  the  defendant^  Parker,  and  that  both  the  defendants 
had  cat  wood  growing  as  well  from  the  old  stabbe  as  from  other  trees,  and  had  re- 
fbMd  to  pay  any  titheo. 

Tbe  defendants  by  their  answer  stated,  that  since  the  month  of  December,  1806, 
the  defendant  SneU  had  been  the  proprietor  of  several  woods  in  the  parish,  and 

(9)  4 IL  Jk  a  130. 
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[*249]        *The  Master  of  the  Rolls  :— This  is  a  bill  filed 

by  an  impropriate  rector  for  the  tithes  of  wood ;  the  title 

of  the  rector  is  proved,  and  he  is  theref ore  prima  facie  entitled  to 

this  tithe,  as  there  can  be  no  doubt  upon  the  authorities  that  the 


amongst  others,  of  two  groves  called  Tavemer's  Qrove  and  Pollard's  Grove,  and 
that  in  the  month  of  April,  1807,  being  desirous  of  having  all  the  wood  and  under- 
wood then  standing  in  the  said  two  groves  grubbed  up,  in  order  that  the  same  might 
be  converted  into  arable  land,  he  agreed  with  the  defendant  Parker  to  sell  to  him 
all  the  timber,  trees,  pollards  and  underwood  then  standing  thereon.  The  defend- 
ants further  stated,  that  one  of  the  said  groves  had  been  since  grubbed  up,  and 
that  the  other  was  in  the  act  of  being  grubbed  up,  and  that  the  wood  purchased  by 
the  defendant,  Parker,  consisted  of  oak  and  hornbeam  timber,  and  also  of  pollards 
and  young  trees  and  tellers,  and  of  a  small  quantity  of  underwood,  and  that  some 
of  the  pollards  in  the  groves  had  tops  of  small  value,  and  some  of  the  tellers  were 
from  old  stubbs,  but  that  an  equal  quantity  thereof  were  young  timber  trees  sprung 
from  acorns ;  and  the  defendants  insisted,  that  the  plaintiff  could  have  no  right  or 
title  to  any  produC^e  of  the  said  groves  and  woods,  save  only  as  to  the  said  under- 
wood, and  as  to  such  tellers  as  were  thereinafter  mentioned,  such  produce  having 
consisted  of  timber  of  upwards  of  twenty  years'  growth,  and  of  wood  growing  from 
old  stubbs  and  stools  of  timber,  and  which  being  about  thirty-two  or  thirty-three 
years  old  at  the  least, -ought  to  be  deemed  and  considered  as  timber,  and  as  such  not 
tithable,  and  also  of  pollards,  which  being  of  near  a  century  old  or  thereabouts 
ought  therefore  to  be  deemed  and  considered  as  coming  within  the  same  denomina- 
tion ;  and  with  respect  to  the  tellers  the  defendant  Snell  said,  that  if  any  such  had 
been  cut  down  under  the  growth  of  twenty  years,  he  submitted  that  the  same  were 
not  tithable,  by  reason  that  the  same  were  cut  down  before  their  maturity  merely 
for  the  purpose  of  grubbing  up  the  groves,  and  converting  them  into  arable  land. 
The  defendant,  Parker,  then  stated  that  the  principal  part  of  the  pollards  and  other 
wood  purchased  by  him  had  been  sold  and  used  for  the  purposes  of  firewood  and 
billet  wood. 

The  plaintifT  replied,  the  defendant  rejoined,  and  witnesses  were  examined  on 
both  sides. 

By  the  decree  it.  was  referred  to  the  deputy  remembrancer  to  take  an  account  of 
what  timber  trees  had  been  cut  down,  topped  or  pollarded  on  the  lands  of  defend- 
ant, Snell,  within  the  parish  of  Chingford,  smce  the  defendant,  Snell,  came  into 
the  possession  of  the  estates  and  premises  whereon  the  same  were  growing,  which 
were  under  the  growth  of  twenty  years,  and  of  the  value  thereof;  and  also  to  take 
an  account  of  what  coppice  wood  and  underwood  had  been  cut  down  by  the  defend- 
ants from  the  period  aforesaid,  and  of  the  value  thereof;  and  also  to  take  an  ac- 
count of  what  germins  had  been  cut  by  the  defendants  from  the  stools  of  trees  above 
twenty  years'  growth,  and  whether  any  and  what  part  thereof  had  been  cut  from 
stools  above  twenty  years'  growth  mixed  and  cut  with  coppice  and  underwood,  and 
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tithe  of  wood  is  due  of  common  right ;  with  respect  to  under- 
wood and  coppice  wood  particularly,  it  has  been  determined, 
that  notwithstanding  they  do  not  yield  an  annual  increase,  yet 
inasmuch  as  they  are  cut  periodically,  they  are  in  the  proper 
sense  articles  which  yield  an  increase,  and  are  tithable.  In  this 
case,  therefore,  it  is  upon  the  defendants  to  show  some  reason 
why  they  are  exempt  from  the  payment  of  these  tithes.  The 
first  ground  of  defence  is  a  prescription  in  non  decimando,  which 
is  stated  in  a  manner  not  very  usual  in  cases  of  this  nature,  it 
being  alleged  merely,  that  no  tithes  of  the  description  sought  by 
the  bill  have  ever  been  paid  in  the  parish,  or  in  the  county  of 
Cardigan.  The  first  question  to  be  considered  is,  whe- 
ther *the  mode  adopted  in  this  answer,  is  the  proper  [*250] 
mode  of  stating  such  a  defence.  The  court  has  never 
been  in  the  habit  of  yielding  easily  to  claims  of  this  description ; 
in  other  cases  of  customs,  where  a  modus,  for  instance,  is  pay- 
able, it  is  a  diflFerent  thing,  there  is  some  equivalent :  but  where 
a  defendant  insists  upon  paying  nothing,  it  being  directly  con- 
trary to  the  law  of  the  land,  the  court  holds  him  strictly  to  make 
out  his  title.  It  is  true  that  the  uniform  tenor  of  the  books  is, 
that  for  a  district,  or  even  so  far  as  a  hundred,  a  party  may  pre- 
scribe in  nan  decimando:  but  though  the  doctrine  is  generally 

also  to  take  an  account  of  the  "bark  had  and  stripped  by  the  defendants  from  any  of 
the  trees  belong^g  to  the  defendant  Snell,  since  the  same  period  (except  sach  as 
were  timber  trees)  and  of  the  value  thereot 

The  Master,  by  his  report,  found  that  a  hirge  quantity  of  coppice  wood  and  under- 
wood had  been  cut  down  by  the  defendants  since  the  period  in  the  decree  men- 
tioned, to  the  amount  in  value  of  9152. ;  and  he  also  found,  that  since  the  same 
period  a  large  quantity  of  germms  had  been  cut  down  by  the  defendants  fh)m  the 
stools  of  trees  above  twenty  years*  growth,  growing  upon  the  said  lands,  which 
germins  were  mixed  and  cut  with  coppice  and  underwood,  hornbeam,  pollards, 
maple,  young  trees,  tellers  and  faggot  wood ;  but  he  stated  that  no  evidence  having 
been  adduced  before  him  of  the  value  of  such  germins,  he  had  been  unable  to  ascer- 
tain the  same. 

The  cause  was  heard  on  farther  directionfl  on  the  15th  of  July,  1816,  and  a  decree 
was  made  for  payment  to  the  plaintiff  of  a  tenth  part  of  the  value  of  the  coppice 
wood  and  underwood  with  oosta. 
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recognized,  I  know  of  no  instance  in  which  such  a  prescriptiou 
has  succeeded,  except  in  the  three  counties  of  Kent,  Sussex  and 
Surrey.  Whenever  an  attempt  has  been  made  to  resist  the  right 
of  the  rector  upon  the  ground  of  a  prescription  in  non  decimando^ 
the  court  has  been  very  careful  to  see,  whether  the  defence  was 
not  founded  upon  an  ignorance  which  prevailed  as  to  the  liability 
to  tithes,  and  not  upon  any  definite  legal  right  There  are  sev- 
eral instances  of  that,  Smith  v.  Johnson^{a)  Nagle  v.  Edwards.ip) 
If  defences  of  this  nature  were  given  way  to  easily,  that  which 
proceeds  from  ignorance  might  very  often  be  converted  into  a 
legal  ground  of  defence,  and  prescriptions  in  non  decimando  es- 
tablished in  every  county  in  the  kingdom.  Upon  these  groimds, 
where  a  prescription  in  non  decimando  is  set  up,  the  court  always 
calls  upon  the  party  to  show  a  legal  ground  of  defence,  and  to 
make  it  out  clearly ;  he  must  not  only  state  the  &ct  that  no  tithe 
is  due,  or  has  been  paid,  but  why  it  is  not  due,  or  has  not  been 
paid;  he  must  bring  forward  the  specific  ground  upon  which  he 
claims  to  be  entitled  to  prescribe  in  non  decimando.  K  he  make 
out  that  it  is  by  custom,  he  must  state  the  custom,  and  put  it 
distinctly  in  issue.  In  this  case  the  party  has  stated  merely  the 
feet  that  no  tithes  have  been  paid,  but  has  not  stated 
[*251]  why  they  have  *not  been  paid.  Even  if  it  can  be  con- 
sidered that  a  custom  is  put  in  issue,  the  evidence  is  too 
loose  to  establish  it ;  for  that  purpose  the  party  ought  to  have 
proved  the  falling  of  timber  in  every  part  of  the  county,  that  the 
exemption  was  claimed  in  particular  cases,  that  the  attention  of 
the  rector  was  called  to  it,  and  that  the  custom  prevailed.  There 
is  not,  therefore,  a  sufficient  case  made  out  to  establish  the  claim 
tVi  nan  decimando.  The  next  ground  of  defence  is,  that  the  trees 
cut  down  are  of  more  than  twenty  years'  growth.  There  is  no 
doubt  that  if  trees  be  of  the  description,  which  by  the  general 
law  of  the  land  are  timber,  or  which  by  the  usage  of  the  country 
are  considered  as  timber,  those  trees,  if  they  have  never  been  cut 
at  all,  when  cut  down  above  twenty  years'  growth  are  not  liable 
to  tithe;  the  doubt  is,  whether  the  cuttings  from  Ae  roots  of 


(o)  GwiU.  606. 


{b)  GwilL  1442. 
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trees  are  privileged  or  not,  according  as  the  trees  were  cut  down 
when  above  or  under  twenty  years'  growth.  It  is  quite  clear 
that  so  far  as  applies  to  the  mast  of  a  tree,  if  it  be  timber  that 
was  never  cut  at  all  till  twenty  years'  growth,  all  its  produce  to 
time  immemorial  will  be  constantly  privileged,  because  the  tree 
once  privileged,  communicates  that  privilege  to  its  germins  for 
ever.  The  difficulty  is  as  to  the  germins  arising  from  the  old 
stools.  In  the  2d  Institute  it  is  certainly  laid  down,  that  the  ger- 
mins from  the  roots  are  privileged,  as  well  as  those  from  the 
mast,  but  that  point  underwent  very  great  consideration  in  Wal- 
tan  V.  Tryon^  and  undoubtedly  it  was  Lord  Hardwicke's  opinion 
that  the  passage  in  the  2d  Institute  was  not  law ;  that  there  was 
a  distinction  between  the  root  and  the  mast;  that  the  privilege 
did  not  attach  upon  the  root,  and  that  the  germins  cut  from  the 
old  roots  were  forever  liable.  The  distinction  taken  in  that 
case  may  have  been  made  for  the  purpose  of  protecting  the  rights 
of  the  church  where  they  depend  upon  germins  sprung  from  old 
stools,  it  being  difficult  to  ascertain  whether  the  stools  belong  to 
trees  which  did  or  did  not  acquire  the  privilege.  Lord 
Hardwicke's  decision  in  *  WaUan  v.  TVyon  has  been  fol-  [*252] 
lowed  in  Walbanky,  Hay  ward,  and  Letms  v.  Snell;  and 
in  addition  to  these  cases,  there  is  the  very  strong  authority  of  a 
court  of  law  upon  tihis  subject  In  Ford  v.  Racster  the  Court  of 
King's  Bench  gave  a  direct  decision  in  point,  and  this  being  a 
clear  legal  right,  a  court  of  equity  should  be  cautious  of  setting 
up  its  own  judgment  against  the  unanimous  decision  of  a  court 
of  law.  There  is  a  subsequent  case  of  Evans  v.  Boe  depending 
in  the  Court  of  Exchequer ;  that  case  was  argued  before  the  very 
learned  Chief  Baron,(a)  who  thought  that  some  doubt  had  been 
ihrown  over  the  authorities,  and  was  desirous  that  the  subject 
should  be  brought  \mder  the  consideration  of  the  whole  court, 
which,  I  believe,  has  not  yet  been  done.  Notwithstanding  the 
authorities  to  which  I  have  referred,  if  the  parties  are  anxious  to 
have  the  point  open,  whether  or  not  the  nde  is  uniform  that  the 
germins  must  pay,  whatever  was  the  age  of  the  tree  from  whose 

(a)  L.  a  B.  Biohardfl. 
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roots  they  have  sprung,  the  Master  may  be  directed  to  discrim- 
inate the  ages  of  the  trees ;  the  defendants,  however,  must  under- 
stand, that  if  such  an  inquiry  is  directed,  they  will  take  it  at  the 
peril  of  costs ;  the  inquiry  will  be  attended  with  expense,  and  it 
is  a  matter  for  the  consideration  of  the  defendants  whether,  if 
there  is  no  probability  that  in  the  result  the  court  can  contradict 
the  authorities,  they  will  venture  to  take  it.  At  all  events  there 
must  be  some  inquiry,  as  it  is  not  clear  that  some  part  of  the 
wood  cut  down  may  not  have  been  timber,  above  twenty  years' 
growth,  and  not  sprung  from  old  stools. 

The  defendants  afterwards  declined  taking  the  inquiry  as  to 
the  ages  of  the  trees  from  the  roots  of  which  Hie  germins  sprung, 
and  the  following  decree  was  made. 


His  Honor  doth  order  and  decree,  that  it  be  referred  to  the 
Master  to  take  an  account  of  the  tithes  of  wood  which 
[*253]  *has  been  felled  and  cut  down,  and  which  has  been  re- 
ceived and  taken  by  the  defendants  or  any  or  either  of 
them,  from  the  several  farms  and  lands  in  their  joint  and  several 
occupation,  situate  in  the  parish  of  Llandabamfaur  in  the  coimty 
of  Cardigan,  within  six  years  before  the  filing  of  the  plaintiff's 
bill  in  this  cause,  and  up  to  the  date  hereof;  and  for  that  pur- 
pose it  is  ordered,  that  the  said  Master  do  ascertain  how  much 
wood  has  been  cut  down  by  the  said  defendants  as  aforesaid, 
upon  the  said  farms  and  lands  during  the  time  aforesaid,  and 
which  sprung  from  stools  or  roots  of  trees,  and  what  is  the  value 
thereof;  and  it  is  ordered,  that  the  said  Master  do  also  ascertain 
how  much  wood,  not  growing  from  the  stools  and  roots  of  trees 
(except  oak,  ash  and  elm,  which  attained  the  age  of  twenty 
years),  has  been  cut  by  the  said  defendants  as  aforesaid,  and  du- 
ring the  time  aforesaid,  and  what  is  the  value  thereof;  and  that 
the  said  defendants  do  pay  unto  the  plaintiff  their  costs  of  this 
suit,  to  be  taxed  by  the  said  Master,  together  with  what  shall  be 
found  due  from  them  on  taking  the  accounts  aforesaid. 
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Tbik  t;.  Bakeb. 

1823:  SthJulj. 

After  a  demuxrer  overraled,  an  order  fisr  time  to  answer  merelx,  oaa  be  obtained 

only  by  a  special  application. 
Where  a  demurrer  is  oYerraled,  the  defendant^  at  the  time  of  its  being  oremled, 

may  move  for  time  to  answer. 

The  defendants  having  demurred  to  the  bill  in  this  cause,  the 
demurrer  was  overruled,  and  five  days  afterwards  an  order  was 
obtained,  upon  a  motion  of  course,  tliat  three  of  the  defendants 
should  have  a  month's  time,  and  the  other  defendants,  who  lived 
above  twenty  miles  from  London,  six  weeks'  time  to  answer  the 
biQ.  This  order  was  discharged  by  the  Vice-Chancellor  for  irre- 
gularity.(a) 

*Mr.  L(yvai  now  moved,  on  the  part  of  the  defendants,  [*254] 
to  discharge  the  Vice-Chancellor's  order. 

Mr.  RomiUy  opposed  the  motion. 

The  Lord  Chancellor: — ^It  is  expedient  that  this  point  of 
practice  should  be  finally  settled.  In  a  case  which  came  before 
me  in  1814,  I  was  of  opinion,  that  where  a  demurrer  was  put  in 
which  was  overruled,  the  usual  orders  for  time  could  not  be  ob- 
tained upon  motion  of  course.(i)  The  present  Master  of  the 
Bolls,  in  a  case  decided  by  him,  was  of  a  contrary  opinion  ;(c) 
upon  the  best  consideration  which  I  have  been  able  to  give  this 
case,  I  cannot  help  adhering  to  the  opinion  which  I  originally 
formed ;  if  a  defendant  wants  time  originally,  he  must  apply  for 
time  to  answer,  or  to  plead  answer  or  demur,  not  demurring 
alone ;  the  allegation  contained  in  the  order  is,  that  the  defend- 
ant is  preparing  his  answer,  a  plea  being  for  certain  purposes 

(a)  1  Sim.  and  Stu.  469. 

(h)  Janes  v.  Sucty,  1  SwansL  194. 

(e)  QriffJOi  ▼.  Wood,  1  Vea.  and  Beam.  641. 
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considered  as  an  answer.  The  question  then  is,  whether,  instead 
of  following  the  usual  course,  a  defendant  is  to  say  for  himself  I 
will  demur  alone,  and  then  come  to  the  court  and  ask  for  what 
it  would  not  have  given  him  originally  without  imposing  a  con- 
dition that  he  should  not  demur  alone.  It  is  said  that  if  the  de- 
murrer is  overruled,  unless  the  order  for  time  is  granted  upon  a 
motion  of  course,  the  party  may  be  immediately  attached ;  my 
answer  to  that  is,  that  there  may  be  a  special  application ;  but 
then  it  is  said  there  must  be  time  to  make  that  application ;  from 
that  I  dissent ;  my  opinion  has  always  been,  that  where  a  de- 
murrer is  overruled,  the  defendant,  at  the  time  of  the  demurrer 

being  overruled,  is  entitled  to  submit  to  the  court  a  mo- 
r*255]     tion  for  time  to  answer,  and  the  court  in  its  *discretion 

will  grant  him  the  usual  order  for  time  to  answer,  or 
such  time  as  it  shall  think  proper,  and  will  protect  him  against 
an  attachment,  if  it  ought  to  do  so.  It  would  lead  to  infinite 
delay,  if  a  party  could  demur  alone,  and  then  take  the  orders  for 
time  to  plead  or  answer  upon  motion  of  course. 

Motion  refused  with  costs. 


John  Wilkinson  and  otbers  v.  John  Atkinson  and  Mabt 

ALC0CK.(a) 

Boixa— 1823:  16th  July. 

Where  a  testator,  raaident  and  domiciled  at  the  time  of  his  death  within  the  pn>- 
yince  of  York,  disposes  of  all  the  residue  of  his  personal  estate,  and  names  exe- 
cutors, but  his  disposition  fails  as  to  part  of  the  residue,  by  the  death  of  one  of 
the  residuary  legatees  in  his  lifetime,  the  share  which  thus  becomes  lapsed,  will 
be  apportioned  between  the  widow  and  the  next  of  kin,  according  to  the  Ltatuto 
of  Distributions,  and  will  not  be  affected  by  the  custom  of  the  proyince. 


William  Alcock  by  his  will  bequeathed  all  his  personal  es- 
tate, subject  to  certain  legacies,  to  the  defendant  John  Atkinson 
and  four  other  persons,  upon  trust,  in  the  events  which  happened, 


(a) 
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■   '  I  ■  I.  I  I  I  t         I  M 

to  pay  his  wife  the  defendant  Mary  Alcock,  so  long  as  she  should 
Kve  and  continue  his  widow,  an  annuity  of  200/.,  and  subject 
thereto,  upon  trust  to  assign  and  pay  one-fourth  part  of  his  per- 
sonal estate  unto  Elizabeth  Bramley,  her  executors,  administra- 
tors and  assigns,  for  her  and  their  own  absolute  use  and  benefit ; 
the  remaining  three-fourth  parts  of  his  personal  estate  the  testa- 
tor gave  to  certain  other  persons,  and  appointed  Atkinson  and 
hiB  co^tmstees  to  be  the  executors  of  his  will. 

Elizabeth  Bramley  died  in  the  lifetime  of  the  testator,  who 
left  a  widow  surviving  him ;  at  the  time  of  the  testator^s 
*death  he  was  lesident  and  had  his  domicile  within  the  [*266] 
province  of  York ;  under  these  circumstances  the  ques- 
tion arose,  whether  the  Statute  of  Distributions,  or  the  custom  of 
York,  was  to  regulate  the  apportionment  of  Elizabeth  Bramley^s 
lapsed  share  of  the  residue  between  the  widow  and  the  testator^s 
next  of  kin.  By  the  statute  the  widow  would  have  only  a 
moiety  of  the  share;  if  the  custom  prevailed  she  would  be  enti- 
tled to  three-fourth  parts  of  it. 

.  The  bill  was  filed  by  the  surviving  and  the  representatives  of 
the  deceased  next  of  kin  of  the  testator  at  the  time  of  his  death, 
praying  that  a  moiety  of  that  fourth  part  of  the  residue  which 
was  given  by  the  will  to  Elizabeth  Bramley  might  be  distributed 
among  them  according  to  their  respective  rights. 

The  widow  by  her  answer  asserted  her  title  to  three-fourth 
parts  of  the  lapsed  share. 

Mr.  PemberUm  for  the  plaintifEs  contended,  that  the  testator 
had  made  a  disposition  of  all  his  personal  estate  within  the  words 
and  meaning  of  the  4th  William  and  Mary,  c.  2,  s.  2,  and  that 
the  widow  was 'by  that  Act  excluded  &om  claiming  anything 
under  the  custom. 

Mr.  Bolfe  for  the  widow. 

Mr.  Akock  for  the  executor. 
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The  cases  cited  were  Lawson  v.  Lawson^ip)  WaUon  v.  WoZ- 
Uyhi}>)  Beard  v.  Beard^{c)  Souihcot  v.  Wai8(m,{d)  MiddleUm  v. 
Spicer.{e) 

[*257]  *The  Master  op  the  Bolls  :— The  question  is  whe- 
ther it  is  not  clear,  both  on  authority  and  on  principle, 
that  where  an  executor  is  named  there  is  no  intestacy ;  if  there 
is  no  intestacy  the  operation  of  the  custom  is  necessarily  ex- 
cluded. Where  an  executor  is  appointed,  the  legal  property  in 
the  personal  estate  of  the  testator  is  given  completely  to  him,  and 
in  this  respect,  so  far  as  the  present  question  is  concerned,  must 
not  equity  follow  the  law?  Courts  of  equity  have  never  said, 
that  where  executors  are  not  beneficially  interested  in  the  estate, 
all  the  doctrine  of  intestacy  is  to  be  followed  up,  they  have  merely 
declared  the  executors  to  be  trustees.  On  principle  there  is  no 
groimd  for  saying  that  there  is  any  intestacy  in  this  case,  and  it 
is  only  on  the  supposition  of  an  intestacy  that  the  operation  of 
the  custom  can  be  introduced,  for  the  statute  of  4  William  and 
Mary  expressly  excludes  the  widow  from  claiming  under  the 
custom,  where  the  testator  has  made  a  complete  disposition. 

Independently  of  principle,  authority  I  think  has  put  the  mat- 
ter at  rest.  Lord  Bathurst's  judgment  in  Lawson  v.  Lawson  is 
a  positive  decision,  and  is  entitled  to  the  greater  weight,  because 
when  the  point  came  first  before  him  he  entertained  a  difierent 
opinion.  It  is  the  latest  case,  there  is  no  decision  against  it,  and 
it  is  strongly  confirmed  by  the  language  used  by  Sir  WUliam 
Grant  in  WaUon  v.  Walton.  The  passage  in  which  Lord  Hard- 
wicke  is  supposed  to  have  expressed  a  contrary  opinion,  is  a  mere 
dictum  which  has  never  been  followed  up.  Thus  I  consider  it 
as  a  rule  fixed  both  on  principle  and  by  authority,  that  where 
an  executor  is  appointed,  the  custom  does  not  apply. 


(a)  7  B.  P.  0.  611. 
ip)  14  Veeey,  324. 
(c)  3  Atkyna,  72. 


(d)  3  Atkyna,  226. 
(«>  1  B.  0.  0.  204. 
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♦Soger  Adamson,  Jonathan  Falder  and  John  Gas-    [*258] 
KELL  V,  Clay  HALL*.(a) 

1823 :  28th  June  and  22d  July. 

Where  one  of  seveFal  plaintiflii  dies  before  answer,  a  motion  may  be  made  by  the 

defendant,  that  the  surviving  plaintifb  shall  within  a  limited  time  revive  the  sutt^ 

or  that  the  bill  shall  be  dismissed  with  costs. 

The  bill  in  this  cause  stated,  that  the  plaintiff  Boger  Adamson 
was  the  proprietor  of  a  house  at  Liverpool,  of  which  the  plain- 
tiff Jonathan  Falder  and  John  Cbskell  were  lessees ;  and  that 
the  defendant  Claj  Hall  was  the  occupier  of  an  adjoining  house, 
and  had  erected  a  fiimace  for  boiling  soap  against  the  party  wall 
which  separated  the  two  houses.  The  bill  then  stated,  that  in 
consequence  of  the  erection  of  the  fiimace,  the  plaintiffs  were  in 
great  danger  of  having  their  property  destroyed  by  fire,  and  had 
been  compelled  to  pay  an  increased  rate  of  insurance,  and  the 
biD  prayed,  that  the  defendant  might  be  restrained  by  injimction 
firom  using  or  suffering  the  said  fiimace  to  be  used,  for  boiling 
soap,  or  any  other  purpose,  and  also  from  permitting  or  suffering 
the  party  wall  to  be  or  remain  in  any  other  state  or  condition, 
than  the  same  was  in  prior  to  the  erection  of  the  aforesaid  fur- 
nace ;  and  that  an  account  might  be  taken  of  all  the  sums  of 
money  paid  by  the  plaintifi»  on  account  of  the  insurance  of  the 
premises,  or  the  goods  therein,  beyond  the  rate  of  insurance  paid 
by  them  before  the  erection  of  the  fiirnace ;  and  that  the  de- 
fendant might  be  decreed  to  pay  to  the  plaintiffs  respectively, 
what  should  be  found  to  have  been  paid  by  them  in  respect 
thereof 

The  injunction,  which  was  moved  for  upon  affidavits,  was  re- 
fiised ;  and  after  the  motion,  before  any  answer  was  put  in,  the 
plaintiff  Roger  Adamson  died. 

*A  motion  was  then  made  before  the  Vice- Chancel-  [*269] 
lor,  on  the  part  of  the  defendant,  that  the  surviving 

(a)  1  Sim.  and  Sto.  249. 
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plaintiffs  might  be  ordered,  within  three  weeks,  to  file  a  bill  of 
revivor,  for  the  purpose  of  bringing  the  representatives  of  the 
deceased  plaintiff  before  the  court,  or  in  default  thereof,  that  the 
bill  might  be  dismissed  with  costs. 

This  motion  having  been  refused  with  costs  by  the  Vice-Chan- 
cellor,  was  now  repeated  before  the  Lord  Chancellor. 

Mr.  Hart  and  Mr.  Pemberton  for  the  motion,  relied  upon  the 
fact,  that  the  death  of  the  co-plaintiff  precluded  the  defendant 
from  putting  in  an  answer ;  and  insisted  that  the  surviving  plain- 
tiffs were  bound,  either  to  place  the  defendant  in  a  condition  to 
try  the  merits  of  the  cause,  or  to  put  him  out  of  court. 

Mr.  ShadweU  and  Mr.  Koe^  against  the  motion. 

The  Lord  Chancellor  did  not  recollect  any  instance  of  a 
similar  motion,  but  thought  that  the  plaintiff  must  submit  to 
have  the  bill  dismissed,  or  must  undertake  to  revive. 

The  plaintiff  afterwards  elected  to  dismiss  their  bill. 


[♦260] 


♦Ommannbt  v.  Butcher. 


Rolls.— 1823:  2l8taiid  22d  July. 

Testator,  after  bequeathing  to  A.  and  B.  legacies  of  stock  unequal  in  amount^  and 
giving  several  legacies  to  public  charities,  requests  the  said  A.  and  B.  to  be  his 
executors,  and  gives  to  them  as  such  100  guineas  each.  He  then  orders  his 
books,  jewels,  plate  and  household  Aimiture  to  be  sold,  and  after  desiring  mourn- 
ing to  be  provided  for  his  servants,  and  6  guineas  each  to  be  given  to  several 
persons  named  in  the  will,  and  to  his  two  executors  for  a  ring  as  a  token  of 
remembrance,  concludes  his  will  in  the  following  manner,  "  In  case  there  is  snj 
money  remaining  I  should  wish  it  to  be  given  in  private  charity." 

Held,  that  the  general  residue  of  the  testator's  personal  estate,  consisting  of  a  lease- 
hold estate,  money  in  the  funds,  and  a  balance  in  cash,  was  not  comprehended 
in  the  residuaxy  dause,  which  was  confined  to  the  residue  of  the  produce  of  the 
articles  which  the  testator  dli'OCted  to  be  sold. 
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That  priyate  charity  was  an  object  too  indefinite  to  give  the  crown  jnriBdiction,  or 

to  enable  the  court  to  execute  the  trust 
Tbat  the  executors  having,  as  executors,  equal  legacies,  could  not  take  benefldallj* 

and  that  the  next  of  kin  were  therefore  entitled  to  the  general  residue  of  the 

testator's  perBonal  estate,  including  what  was  comprehended  in  the  residuarj 

clause. 
Where  there  is  a  general  indefinite  charitable  purpose,  not  fixing  itself  upon  bxlj 

particular  object,  the  disposition  is  in  the  king  by  the  sign  manual,  but  when  the 

gift  is  to  tnistees,  with  general  or  some  objects  pointed  out,  the  court  will  take 

upon  itwlf  the  execution  of  the  trust.    A  trust  to  be  carried  into  execution  bj 

the  court,  must  be  of  such  a  nature  that  it  can  be  under  the  control  of  the 

court 
If  a  testator  means  to  create  a  trust,  and  the  trust  be  ineffectually  created  or  fidls^ 

the  next  of  kin  take. 
If  a  particular  object,  as  the  erection  of  a  school,  or  even  a  general  object,  provided 

it  can  be  seen  what  the  purpose  is,  is  pointed  out,  the  court  will  execute  the 

trust,  although  the  object  pointed  out  may  &iL 
Cases  in  which'  the  court  has  interfered  upon  the  ground  of  trust,  distinguished  from 

those  in  which  a  direct  charity  has  been  pointed  out 

BucKEBiDGE  Ball  Acworth,  by  his  will,  which  was  in  his 
own  hand- writing,  and  the  commencement  of  which  was  in  the 
following  form :  "  I,  Buckeridge  Ball  Acworth,  this  —  day  of 
May,  1818,  considering  in  what  manner  I  should  have  my  for- 
tune disposed  of  in  case  of  my  death,  do  make  this  my  will," 
bequeathed  to  several  persons  CQUsiderable  legacies  of  stock,  and 
amongst  others  to  the  •plaintiff  Sir  Francis  Molyneux  Omman- 
ney  8002.  bank  stock  for  his  life,  and  after  his  death,  to  be  divi- 
ded amongst  lus  children,  and  600/.  8  per  cent  stock  at  his  own 
disposal ;  and  to  Andrew  Edge  and  his  wife  the  interest  of  600t 
4  per  cent  stock  for  their  lives,  and  after  their  deaths,  to  be  di- 
vided amongst  their  children ;  the  testator  then  gave  the  follow* 
ing  legacies  to  the  undermentioned  charities,  of  which  he  was  a 
governor  or  trustee ;  to  St  Margaret's  Hospital  600/.  4  per  cent 
stock,  to  the  Deaf  and  Dumb  Chanty  3002.  4  per  cent  stock,  to 
the  Grey  Coat  Hospital  400/.  4  per  cent  stock,  to  the  Blue  Coat 
School  600/.  4  per  cent  stock,  to  the  Westminster  New  Charity 
School  400/.  4  per  cent  stock,  to  the  Western  Dispensary  400Z. 
4  per  cent  stock,  to  the  Westminster  Hospital  800/.  3 
per  cent  stock,  to  the  Society  for  Propagating  *the  Gos-  [*261] 
pel  in  foreign  parts  100/.  bank  stock,  to  the  Society  for 
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Promoting  Christian  Knowledge  50  guineas,  to  the  British  and 

Foreign  Bible  Society  50  guineas,  to  the  Magdalen  Hospital  200t ; 

and  after  disposing  of  some  books  and  other  specific  articles,  he 

concluded  his  will  in  the  following  manner;  I  request  my  cousin 

the  said  Francis  Molyneux  Ommanney,  and  my  friend  the  said 

Andrew  Edge,  to  be  the  executors  of  this  my  will,  and  give 

them  as  such  100  guineas  each.    I  would  have  my  books,  except 

those  bequeathed,  sold ;  also  I  would  have  my  jewels,  plate  and 

household  furniture  sold ;  I  desire  that  my  clothes  and  linen 

may  be  divided  between  my  servants,  and  that  they  may  have 

handsome  mourning  given  to  them ;  I  desire  to  be  given  to  Mr. 

Ellis,  Mr.  George  Ellis,  Mr.  Bates  and  Mr.  Sutherland,  and  to 

my  two  executors,  5  guineas  each,  for  a  ring,  as  a  token  of  re- 

mendbrance ;  in  case  there  is  any  money  remaining,  I  should 

wish  it  to  be  given  in  private  charity. 

B.  B.  ACWORTH. 

The  testator  died  in  the  month  of  August,  1818,  and  the  bill 
was  filed  by  the  executors,  against  the  next  of  kin  and  the  At- 
torney-General, praying  that  the  respective  rights  and  interests 
of  the  plaintiff's  and  defendants  in  the  residue  of  the  personal 
estate  of  the  testator,  might  be  ascertained  and  determined  by  the 
decree  of  the  court. 

By  the  decree  made  upon  the  hearing  of  the  cause,  it  was  re- 
ferred to  the  Master  to  take  the  usual  accounts  of  the  testator's 
personal  estate,  and  it  was  ordered,  that  the  Master  should  ascer- 
tain the  clear  residue  of  the  testator's  estate,  and  state  of  what 
the  same  consisted. 


The  Master,  by  his  report,  found  that  the  clear  residue  of  the 
testator's  personal  estate  consisted  amongst  other  things,  of  a 
leasehold  estate  at  Chatham,  of  the  several  sums  of  525Z.  bank 
stock,  750?.  4  per  cent,  consols,  4,500Z.  8  per  cent,  con- 
[*262]  sols,  3,600?.  new  South  Sea  annuities,  *1,000?.  new  South 
Sea  3  per  cent,  annuities  of  the  year  1751,  of  a  balance 
in  cash,  and  of  other  sums  which  had  arisen  fix)m  the  dividends 
of  the  above-mentioned  stocks. 
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The  cause  now  came  on  for  farther  directions. 

Sir  Q.  Wilson  and  Mr.  Newland  for  the  plaintiffs : — ^The  testa- 
tor in  this  case  has  enumerated  several  public  charities  as  the 
objects  of  his  bounty,  and  then  he  has  introduced  the  words 
private  charity  ;  his  intention  was  to  draw  a  distinction  between 
public  charity  and  private  benevoleuce,  and  to  confine  the  dis- 
position in  the  latter  part  of  his  will  to  purposes  of  private  bene- 
volence ;  that  intention  cannot  be  carried  into  effect  by  the  court 
or  by  the  crown ;  a  trust  for  charitable  purposes  cannot  be  exe- 
cuted, unless  there  is  a  general  disposition  to  charity,  or  a  speci- 
fication of  such  objects  as  are  within  the  meaning  of  the  statute,(a) 
Morice  v.  The  Bishop  of  Durham.i)))  The  expressions  used  by 
the  testator  are  so  indefinite  as  to  afford  evidence  that  no  trust 
was  intended,  and  the  executors  are  therefore  entitled  to  the 
residue  for  their  own  use  and  benefit ;  if  they  are  not  entitled 
beneficially,  the  trust  at  all  events  is  of  such  a  nature  that  the 
crown  cannot  interfere  with  it,  and  it  must  be  executed  by  the 
executors  as  they  think  proper. 

Mr.  Win^gfield^  Mr.  Sy.gden^  Mr.  Roupell^  Mr.  Moore  and  Mr. 
Poison  for  the  next  of  kin : — It  is  quite  clear  that  the  executors 
are  not  entitled  beneficially ;  equal  legacies  are  given  to  them  in 
their  character  of  executors,  and  it  was  obviously  the  intention 
of  the  testator  to  create  a  trust.  There  are  two  points ;  first,  to 
what  does  the  residuary  clause  refer ;  secondly,  what 
is  the  meaning  of  the  gift.  The  clause  was  *intended  to  [*263] 
include  only  the  residue  of  the  moneys  arising  from  the 
sale  of  the  plate,  books  and  furniture,  the  testator  speaks  of  the 
sum  as  contingent ;  it  is  impossible  he  could  be  adverting  to  the 
general  residue  of  his  property,  which  was  invested  in  the  funds, 
and  of  which  he  must  have  known  the  amount.  Several  authori- 
ties have  decided,  that  the  court  will  look  at  the  whole  of  a  will 
for  the  purpose  of  ascertaining  whether  it  was  the  intention  of 
the  testator  to  dispose  of  the  general  residue  or  not;  Davers  v. 

(a)  43  Elte.  c.  4.  (h)  10  Yes.  522. 


m 


CASES  m  CHANCERY. 


1623. — OmmAzmej  v.  Butofaer. 


Dewes^(a)  AUomey- General  v.  Johnaione^ip)  Page  v.  LeapingioelL{c) 
It  is  manifest  upon  the  face  of  this  will  that  it  is  an  unfinished 
iBst^ume^t ;  the  expression  used  by  the  testator  is,  "  in  case  there 
«hall  be  any  money  remaining ;"  it  is  only  in  the  preceding  clause 
that  he  has  directed  the  conversion  of  certain  articles  into  money ; 
thdire'  is  no  direction  that  all  the  property  shall  be  so  converted. 
The  court  is  driven  to  one  of  these  two  constructions,  either  that 
the  money  remaining  means  only  the  residue  of  the  money 
arising  from  the  sale  directed  in  the  preceding  clause,  or  that  a 
general  gift  of  any  money  which  might  belong  to  the  testator 
was  intended ;  and  taking  the  latter  view  of  the<5ase,  it  is  quite 
dear  that  stock  will  not  pass  under  a  gift  of  money.  Hothara  v. 
SuUon,(d)  With  respect  to  the  meaning  of  the  words  used  by 
the  testator,  the  context  of  the  will  shows,  that  private  charity 
was  intended  to  designate  something  distinct  £rom  the  objects 
pointed  at  by  the  testator  in  the  early  part  of  his  will,  namely, 
charities  of  a  public  nature ;  private  charity  is  synonimous  with 
benevolence ;  and  it  is  impossible,  therefore,  to  distinguish  this 
case  from  Morice  v.  The  Bishop  of  Durham^{e)  and  James  y. 
AUm.{g)    There  is  no  authority  that  a  trust  for  private  charity 

can  be  carried  into  execution.  In  Waldo  v.  Caley^{h) 
[*264]     which  *was  a  mixed  case,  the  'bequest  being  for  the 

promotion  of  charitable  purposes  as  well  of  a  public  as 
of  a  private  nature,  the  trust  was  supported  in  respect  of  the  re- 
ference to  public  charity.  It  is  not  because  the  word  "  charity" 
is  used,  that  there  is  a  suj£cient  designation  of  the  subject  matter 
to  authorize  the«court  to  devote  the  fund  to  charitable  purposes. 
Vezey  v.  Jamesonj{i)  Morice  v.  The  Bishop  of  Durham  is  an  author- 
ity, that  if  the  court  cannot  execute  the  trust,  the  executors  are 
trustees  for  the  next  of  kin. 


Mr.  Shadwell  and  Mr.  Mitford  for  the  crown : — The  questions 
in  this  case  are,  whether  there  is  any  gift  to.charity  at  all ;  what 


(a)  3  p.  WiUiams  40. 
(f>)  AmbL  577. 
(c)  18  Vea.  463. 
<<Q  15  Vet.  319 


(e)  UbL  nqt, 
(g)  3  Merhr.  17. 
Qi)  16  Vet.  206. 
(0  1  Sink  and  Stu.  69 
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is  the  extent  of  the  gift ;  and  whether  the  distribution  of  the  fund 
is  to  vest  in  the  crown,  or  forms  a  trust  to  be  administered  by 
the  court ;  the  legacies  given  by  the  testator  to  charitable  insti- 
tutions afford  a  construction  to  the  words  private  charity;  the 
intention  of  the  testator  was,  that  the  residue  of  his  property 
diould  be  applied  to  private  charities,  in  opposition  to  those, 
which  in  the  early  part  of  his  will  are  made  the  objects  of  his 
bounty,  namely,  charities  administered  by  means  of  public  insti- 
tutions ;  charities  of  a  nature  strictly  private  have  been  carried 
into  execution  by  the  decree  of  the  court ;  in  Oqffe  v.  Wd>b{a) 
and  White  v.  White{b)  bequests  for  the  benefit  of  poor  relations 
were  sustained  as  charities.  The  question  in  these  cases  is,  not 
whether  there  are  existing  objects  of  charity  pointed  out  specifi- 
cally, but  whether  the  objects  pointed  out  aie  of  such  a  nature, 
that  if  they  do  exist,  the  charity  may  be  exercised  towards  them. 
In  Waldo  v.  Caley  it  was  as  much  the  intention  of  the  testator  to 
benefit  those  who  were  capable  of  receiving  as  objects  of  private 
charity,  as  those  who  were  objects  of  public  charity.  If  there  are 
charitable  purposes  expressed,  the  circumstance  that  the 
objects  are  *of  a  private  nature  is  not  sufl&cient  to  authorize  [*265j 
the  court  to  delare  that  the  trust  shall  not  be  carried  into 
execution,  iforice  v.  The  Bishop  of  Durham  and  James  v.  Allen 
were  determined  upon  the  ground  that  benevolence  did  not  mean 
charity  at  all.  In  Vezey  v.  Jameson  there  was  no  trust  which 
the  court  could  execute ;  the  executors  had  power  to  apply  the 
money  in  such  manner  and  form  as  they  should  think  fit.  It 
does  not  necessarily  follow  that  where  a  testator  has  directed 
money  to  be  given  in  charity,  he  intends  that  it  shall  be  distrib- 
uted by  means  of  public  institutions.  K  the  court  can  uphold 
this  disposition  as  a  gift  to  charity,  the  question  arises  whether 
the  words  of  the  residuary  bequest  are  to  be  considered  as  point- 
ing out  the  residue  of  the  particular  fund,  or  the  general  residue 
of  the  personal  estate.  Cases  of  this  description  must  be  decided 
by  the  words  of  the  particular  will.  The  words  "money  re- 
maining" do  not  particularly  refer  to  the  money  to  arise  jfrom 

(a)  Duke,  Charitable  Uses,  8to  edition,  361.  (»)  7  Yes.  423. 

Vol.  I.  16 
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the  sale  of  the  books  and  plate ;  where  a  man  has  disposed  of 
part  of  his  personal  estate,  and  uses  the  expression  "  money  re- 
maining" he  must,  generally  speaking,  be  understood  to  refer  to 

the  general  residue  of  his  property.  In  Legge  v.  AsgiU^{a) 
[*266]     where  the  testatrix  expressed  herself  thus:     *"  If  there 

is  money  left  unemployed,  I  desire  it  may  be  given  in 

(a)  1822:  19th  December ;  1823.   8th  July. 

Testatrix,  by  her  will,  disposes  of  certain  long  annoitiea,*  and  of  a  sum  i&  cash,  and 
then  uses  the  following  words :  "  1  beheve  there  will  be  sufficient  money  left  to 
pay  my  funeral  expenses." 

By  a  codicil  to  her  will  the  testatrix  expresses  herself  thus :  '*  If  there  is  money  left 
unemployed  I  desire  it  may  be  given  in  charity." 

Held,  ttmt  the  general  residue  of  Uie  testatrix's  personal  estate,  including  a  sum  of 
2,500^  trust  moneys,  in  which  she  had  a  vested  reversionary  interest,  at  the  time 
of  her  death,  subject  to  be  divested  by  the  appointment  of  her  mother,  passed 
under  the  words  '*  money  left  unemployed,"  and  was  well  given  to  charity. 

By  the  settlement  made  upon  the  marriage  of  the  late  Sir  Charles  and  Lady 
Asgill,  dated  the  llth  of  December,  1755,  the  said  Sir  Charles  AsgiU  covenanted, 
that  in  the  event  of  the  said  Lady  Asgill  surviving  him,  and  there  being  issue  of 
the  marriage  Uving  at  the  time  of  his  decease,  his  executors  should  pay  to  trustees 
the  sum  of  10,000Z.,  upon  trust  to  pay  the  interest  to  Lady  Asgill  for  life,  and  after 
her  decease,  in  the  event,  which  happened,  of  there  being  twcf  or  more  children  of 
the  marriage,  upon  trust  to  pay  the  said  sum  of  10,0002.  to  such  one  or  more  of  the 
said  chUdren,  and  in  such  shares  and  proportions,  as  the  said  Sir  Charles  Asgill  dur- 
ing his  life,  or  the  said  Lady  Asgill  after  his  decease,  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  all  the  children  equally. 

There  was  issue  of  the  marriage  between  the  said  Sir  Charles  and  Lady  Asgifl 
four  children,  the  present  Sir  Charles  Asgill,  Caroline,  who  intermarried  with  Rich- 
ard Legge,  Amelia,  who  intermarried  with  liobert  Colville,  and  Harriott  Maria 
AsgiU,  and  in  the  ^ear  1788  the  said  Sir  Charles  Asgill  died,  having,  by  his  will, 
appointed  the  said  Lady  Asgill  to  bo  his  executrix,  and  leaving  her  and  his  said 
four  children  him  surviving. 


The  said  Harriott  Maria  Asgill  made  her  will,  dated  the  25th  of  December,  1788, 
whereby,  after  appointing  the  said  Amelia  Colville  to  be  her  executrix,  and  dividing 
a  sum  of  200Z.  long  annuities  to  which  she  was  entitled  amongst  several  persons  in 
specific  legacies,  she  proceeded  in  the  following  words :  *'  I  give  Amelia  Colvillo 
2,9352.,  lent  to  her  husband  Robert  Colville,  lOOZ.  of  which  I  desire  her  to  give  back 
to  the  person  that  lent  it  to  me  and  who  she  knows ;  I  give  it  to  her  for  her  sole 
and  separate  use,  desiring  at  her  decease  she  will  leave  it  to  whom  she  thinks  best. 
I  believe  there  will  be  sufficient  money  left  to  pay  my  funeral  expenses,  which  I 
desire  may  be  performed  in  the  plainest  and  most  unexpensive  manner.  I  hope 
there  will  be  no  objections  made  to  any  mistake  1  may  have  made,  bat  that  it  wil\ 
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charity,"  it  was  held  that  the  words  "  money  left  unemployed" 
were  sufficient  to  pass  the  residue  of  the  personal  estate,  amount- 
ing to  upwards  of  2,000/.  Presuming  that  there  is  in  the  pres- 
ent case  a  gift  to  charity,  there  being  no  discretion 
vested  in  individuals,  and  no  specific  *object3  pointed  [*267] 
out,  the  right  of  distribution  fells  to  the  crown.  Mog- 
ffridge  v.  ThackioelL{a) 

be  exeoated  m  fleems  to  be  my  intention,  aa  it  ifl  mj  true  will  and  teeCament, 
written  all  in  my  own  hand  and  signed  by  me,  Harriott  Maria  Asgill. 

Tlie  aaid  testatrix  afterwards  made  a  codicil  to  her  said  will,  which  was  in  the 
following  words :  If  there  is  money  left  unemployed  I  desire  it  mi^  be  g^ven  in 
charily ;  my  watch  and  pianoforte  I  give  to  Caroline,  the  most  oseftil  of  my  dothea 
to  be  given  to  my  present  servant ;  I  leave  the  key  of  my  red  trunk,  which  Gaio- 
line  knows,  to  her,  Caroline ;  the  contents  she  knows,  and  I  give  it  to  her  as  prom- 
ised for  her  use,  desiring  her  to  keep  it  locked.    Harriott  Maria  Asgill 

The  said  testatrix,  Harriott  Maria  Asgill,  afterwards  died,  leaving  the  said  Lady 
Asgill,  Sir  Charles  Asgill,  Amelia  Colville,  and  Caroline  Legge,  her  next  of  kin ; 
and  the  will  and  codicil  of  the  said  testatrix  were  afterwards  duly  proved  by  the 
said  Amelia  Colville. 

Lady  Asgill  survived  the  testatrix,  but  died  in  the  year  1816,  and  by  her  will  ap- 
pointed the  said  Sir  Charles  Asgill  and  Amelia  Colville  to  be  her  executors.  The 
power  of  appointment  contained  in  the  settlement  was  not  exercised  either  by  Sir 
Charles  or  Lady  Asgill. 

The  bill,  which  was  filed  by  the  said  Richard  Legge  and  Caroline  his  wife,  against 
the  said  Sir  Charles  Asgill  and  Amelia  Colville,  and  against  the  Attorney-General, 
after  alleging  (as  was  admitted  to  be  the  fact  by  the  ansn^trs)  that  the  residue  of  the 
personal  estate  of  the  testatrix  Harriott  Maria  Asgill  consisted  of  the  one-fourth  part 
of  the  said  sum  of  10,0001  trust  moneys,  to  which  she  was  entitled  under  the  settle- 
ment, and  of  some  other  effects  which  were  of  very  trifling  value,  insisted,  that  the 
said  residue,  upon  the  death  of  the  testatrix,  became  divisible  amongst  the  next  of 
kin,  not  having  been  disposed  of  by  her  will;  but  stated,  that  the  same  was  claimed 
by  the  Attorney-General,  as  having  been  given  by  the  will  and  codicil  of  the  testa- 
trix to  charitable  purposes. 

By  the  decree  made  upon  the  hearing  of  the  cause  before  the  Vice-Chanoellor,  on 
ihe  27  th  of  February,  1818,  the  usual  accounts  were  directed  of  the  personal  estate 
of  the  testatrix  Harriott  Maria  Asgill,  and  it  was  declared,  that  the  dear  remdue  of 
sodi  personal  estate  ought  to  be  disposed  of  in  charity. 

(a)  7  Ves.  Jun.  36. 
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The  Master  of  the  Rolls,  after  observing  that  it  was  im- 
possible to  suppose  the  testator  could  have  been  igno- 
[*268]  rant  of  the  nature  and  amount  of  the  property  he  *had 
to  dispose  of,  and  that  it  was  evident,  not  only  from  the 
first  sentence  in  which  a  blank  was  left  for  the  date,  but  from 
other  parts  of  the  will,  that  the  testator  considered  it  as  an  im- 
perfect instrument,  proceeded  to  comment  upon  the  will,  and 

The  plaintiffs  haviug  appealed  from  the  decree  of  the  Vice-Cbaucellor,  the  question 
for  the  consideration  of  the  court  upon  the  arg^ument  of  the  appeal  was,  whether  the 
general  residue  of  the  testatrix's  personal  estate,  and  as  part  thereof  the  one-fourth 
part  of  the  said  sum  of  10,000{.  which  at  the  time  of  the  death  of  the  testatrix  was 
vested  in  her  under  the  aforesaid  settlement,  subject  to  he  divested  by  the  appoint- 
ment of  her  mother,  must  be  held  to  have  passed  under  the  w(»rdfl  "money  left  un- 
employed." 

Mr.  Ikvtoer  and  Mr.  Joseph  Mariin  for  the  plaintiflb. 

Mr.  ffart  for  the  defendants  in  the  same  interest 

The  Attorney- GenercU  for  the  Crown. 

The  Lord  Chanoellob  : — ^I  am  obliged  to  attribute  to  this  testatrix  an  intention 
which  I  am  sure  she  never  entertained ;  the  law  compels  me  to  put  such  a  con- 
struction upon  this  will,  as  will  have  the  effect  of  giving  this  fund  to  charity.  This 
testatrix,  I  am  bound  to  suppose,  knew  what  her  property  was,  and  I  must 
take  her,  therefore,  to  have  known  that  she  had  a  vested  interest  in  2,50QIL  trost 
moneys,  subject  to  be  divested  by  the  appointment  of  her  mother.  Having  by  her 
will  first  disposed  of  certain  long  annuities,  to  which  she  was  entitled,  in  specific 
legacies,  she  uses  the  following  words;  "I  believe  there  will  be  sufficient  money 
left  to  pay  my  funeral  expenses.'*  It  is  obvious  she  meant  to  apply  the  word  money 
to  everything  which  was  not  included  in  what  was  before  given.  It  is  clear  that 
she  had  other  property  besides  that  which  she  had  specifically  disposed  of  not  in 
moneys  numbered ;  several  articles  are  mentioned  in  the  codicil  which  could  not  fall 
under  the  word  money  in  its  ordinary  sense ;  it  would  be  extremely  difficult  for  a 
judge  to  say,  that  those  other  articles,  not  being  money,  were  not  to  answer  the 
f\meral  expenses,,  so  as  to  give  the  specific  legatees  that  benefit  which  they  are  by 
law  entitled  to,  namely,  to  have  their  legacies  paid  to  them  without  abatement.  If 
the  testatrix  meant  in  this  clause  of  her  will  to  include  any  part  of  her  property 
which  did  not  fall  under  the  word  money,  can  it  be  said  that  she  did  not  mean  to 
include  her  interest  under  the  settlement?  The  nature  of  the  ];Nnoperty  makes  it 
more  probable  that  she  did  mean  to  include  it  In  the  codicil  the  testatrix  expresses 
herself  thus,  "  If  there  is  money  left  unemployed,  I  desire  it  may  be  given  in  char- 
ity."   In  the  ordinary  sense  of  the  words  she  might  be  said  to  contemplate  a  hand- 
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*  remarked  that  the  expression,  "  I  request  my  cousin 
and  my  friend  to  be  my  executors,"  was  easily  *under-  [*269] 
stood,  if  it  was  meant  that  they  should  undertake  a 
troublesome  duty,  but  was  not  likely  to  have  been  made  use  o^ 
if  the  testator  intended  to  constitute  them  his  residuary  legatees; 
and  that  although  in  the  early  parts  of  the  will  the  executors 
were  not  the  objects  of  equal  favor ;  yet  that  equal  legacies  were 
given  to  them  wherever  they  were  taken  up  altogether  as  execu- 
tors.    His  Honor  then  proceeded  in  the  following  manner : 

The  first  question  to  be  considered  is  whether  the  executors 
are  entitled  to  the  general  residue  of  the  testator's  estate.  Let 
US  suppose  that  the  last  clause  of  this  will,  upon  which  the  ma- 
terial questions  have  arisen,  had  been  altogether  omitted,  to 
whom  would  the  testator's  undisposed  of  property  have  gone ; 
can  there  be  a  doubt  that  the  executors  would  have  been  trustees 
for  the  next  of  kin.  There  never  has  been  a  case  in  which  ex- 
ecutors have  been  permitted  to  take  the  residue  for  their  own 
use  and  benefit,  when  equal  legacies  have  been  given  to  them, 
and  given  to  them  as  executors.  Their  having  equal  legacies 
marks  them  as  being  intended  to  discharge  laborious  duties,  and 
not  to  take  for  their  own  use  and  benefit  what  may  be  left  as 
residue.  If  the  last  clause  of  this  will  had  been  omitted,  I  am 
clearly  of  opinion  that  the  executors  would  have  been  trus- 
tees for  the  next  of  kin;   then  the  question  is  whether,  as 

lol  of  casoal  money;  but  that  is  not  a  construction  I  can  put,  consistently  with  the 
construction  which  I  am  compelled  to  put,  upon  the  words  of  the  wilL  The  case 
which  has  been  cited  from  Ambler,(a)  applies  in  some  sense  to  this.  There  Lord 
Camden  decided  that  the  residue  did  not  under  the  particular  circumstances  take  In 
lapsed  legacies;  he  made  that  decision  because  he  did  not  consider  the  legatee  as  a 
general  residuary  legatee,  and  the  question  therefore  was,  what  was  the  meaning 
of  the  words  of  the  gift.  In  this  case,  the  question  is,  whether  under  the  words, 
money  left  unemphyed,  the  testatrix  meant  to  pass  the  general  residue  of  her  estate 
and  effects ;  the  words  money  left  in  the  first  passage  clearly  mean  everything  which 
is  left  after  the  prior  gifts, — and  how  can  I  restrain  the  meaning  of  the  same  words 
in  the  codicil  ?  Upon  the  whole,  therefore,  I  am  alhdd  that  this  sum  is  well  giyen 
to  charity. 

Decree  affirmed. 

(a)  AUomey'Gtneral  v.  Johnstone,  Amb.  677. 
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[*270]     to  this  point,  the  last  clause  makes  any  *diflference ;  * 

whatever  construction  may  be  put  upon  that  clause, 
whether  it  embraces  the  whole  or  only  a  small  portion  of  the 
residue,  there  is  nothing  in  it  which  at  all  alters  the  character  or 
situation  of  the  executors,  or  gives  any  interest  to  them.  Their 
claim,  therefore,  to  have  the  residue  for  their  own  use  and  benefit 
cannot  be  sustained,  and  the  question  rests  entirely  between  the 
next  of  kin  and  the  crown. 


The  law  upon  cases  of  this  sort  is  now  reduced  to  very  clear 
and  distinct  principles.  Where  there  is  a  general  iudefinite 
charitable  purpose,  not  fixing  itself  upon  any  particular  object, 
the  disposition  is  in  the  king  by  the  sign  manual ;  but  where  the 
gift  is  to  trustees,  with  general  or  some  objects  pointed  out,  the 
court  will  take  upon  itself  the  execution  of  the  trust.(a)  Then 
what  is  the  nature  of  this  case ;  is  it  a  case  in  which  the  objects 
are  pointed  out ;  is  it  a  case  in  which  a  discretionary  power  is 
vested  in  selected  individuals  to  execute  a  purpose  expressed  by 
the  testator?  Can  the  trust  be  discovered  from  the  expression, 
"  I  desire  it  to  be  given  in  private  charity  ?"  because  a  trust,  to 
be  carried  into  execution  by  the  court,  must  be  of  such  a  nature 
that  it  can  be  under  the  control  of  the  court  ;(i)  if  the  trust  can» 
not  be  ascertained,  the  court  cannot  see  to  the  execution  of  it ;  it 
becomes  too  general  and  indefinite,  and  the  consequence  is,  that 
the  fund  must  either  go  as  an  absolute  gift  to  the  individual  se- 
lected to  distribute  it,  or  that  individual  must  be  a  trustee  for 
the  next  of  kin ;  if  the  testator  meant  to  create  a  trust,  and  the 
trust  is  not  effectually  created,  or  fails,  the  next  of  kin  must 
take ;  and,  on  the  other  hand,  if  the  party  selected  to  make  the 
distribution  is  to  take,  it  must  be  upon  the  ground  that  the  tes- 
tator did  not  intend  to  create  a  trust,  but  to  leave  it  en- 
[*271]  tirely  to  the  discretion  *of  the  party  to  apply  the  fund 
or  not.  The  points  to  be  considered  in  these  cases  are 
whether  the  object  is  definite ;  whether  the  person  is  described 
by  whom  the  distribution  is  to  be  made,  and  whether  that  indi- 

(a)  Mogffridge  v.  TJuickivell,  1  Ves.  36. 

(h)  Morice  v.  The  Bishop  of  Dwrham^  10  Ves.  439. 
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yidual  is,  as  in  Mogg;ndge  v.  Tkackwell,  a  mere  instrument  to 
carry  into  execution  the  objects  stated,  or  is  to  take  the  fund  for 
his  own  benefit  If  he  is  not  to  take  for  his  own  benefit,  the 
consequence  is,  that  if  a  particular  object,  as  the  erection  of  a 
school,  or  even  a  general  object,  provided  it  can  be  seen  what 
the  purpose  is,  is  pointed  out,  the  court  will  execute  the  trust, 
although  that  object  may  fail,  because  then  it  has  something  to 
act  upon ;  but  if  there  is  an  absence  of  discretion  in  individuals, 
and  the  object  to  which  the  fund  is  to  be  applied  is  of  a  general 
indefinite  nature,  the  law  casts  the  application  of  the  fund  upon 
the  king  as  parens  patrice. 

It  is  material  upon  this  subject  to  consider  that  in  those  cases 
where  there  is  no  direct  charity  pointed  out,  there  may  be  a  legal 
purpose  of  trust  created  to  be  carried  into  execution,  not  a  super- 
stitious use,  not  an  illegal  use.  It  is  competent  to  a  testator  to 
direct  his  executors  to  give  to  his  poor  relations ;  that  is  not  a 
charity,  but  it  is  a  trust  to  give  to  poor  relations.  So  with  re- 
q>ect  to  provisions  for  the  distribution  of  books ;  if  the  object  is 
not  illegal,  why  is  not  the  court  to  see  that  the  intention  is  car- 
ried into  execution ;  all  those  cases,  not  being  cases  of  charity, 
in  which  the  court  has  interfered,  only  prove  that  the  court  will 
execute  a  trust  which  is  not  illegal. 

The  cases  which  most  nearly  resemble  the  present  are  those  in 
which  there  is  a  general  description,  such  as  in  Morice  v.  Ths 
Bishop  of  Durham;  the  bequest  there  was  in  trust  for  such  ob- 
jects of  benevolence  and  liberality  as  the  Bishop  of  Durham  in 
his  own  discretion,  should  most  approve;  an  individual  was 
there  designated  trustee ;  the  question  was,  not  whether 
the  trust  was  illegal,  but  ♦whether  it  was  suflSciently  [*272] 
definite  for  the  court  to  execute.  Liberality  and  bene- 
volence include  charity,  but  they  are  not  convertible  terms.  The 
case,  therefore,  not  ranking  under  those  which  belong  to  charity, 
the  question  came  to  be  considered,  whether  the  purpose  was 
sufficiently  definite  for  the  court  to  execute.  The  court  held 
that  it  was  not    The  fund,  therefore,  belonged  to  the  next  of 
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kin.  It  did  not  belong  to  the  crown  because  it  was  not  charity, 
it  did  not  belong  to  the  court  because  it  was  not.sufficiently  defi- 
nite for  the  court  to  execute,  and  a  trust  having  been  created  it 
devolved  to  the  next  of  kin.  That  was  the  principle  laid  down 
in  Morice  v.  The  Bishop  of  Durham.  In  all  cases  falling  within  that 
principle,  where  there  is  a  generality  which  the  court  cannot 
execute,  and  a  trust  imposed  upon  the  individual  who  is  selected 
to  distribute,  the  trust 'feils,  and  the  fund  is  held  by  the  trustee 
for  those  persons  to  whom  the  law  has  given  personal  property 
which  is  not  disposed  of. 


Two  questions  arise  upon  the  last  clause  of  the  will  of  this  tes- 
tator; First,  what  is  meant  to  be  included  in  it;  Second,  in 
what  manner  is  the  property  included  to  be  disposed  of  The 
language  of  the  clause  in  question,  is  such  as  applies  to  a  small 
sum  only,  small  in  regard  to  the  property  of  the  individual.  It 
is  spoken  of  as  contingent,  a  circumstance  which,  if  any  other 
meaning  can  be  put  upon  the  clause,  excludes  the  idea  that  the 
testator  had  in  contemplation  the  general  parts  of  his  property  of 
which  he  had  made  no  disposition.  Again,  the  words  of  tho 
will  are,  if  there  be  any  money  remaining.  Hotham  v.  SutUm 
has  established  that  money  does  not,  by  the  force  of  the  word, 
include  stock.  If  then  reason  and  the  nature  of  the  context  nega- 
tive the  probability  that  the  testator  Avas  adverting  to  the  stock 
— Avhy  is  the  court  to  put  a  construction  upon  the  word  money 
which  it  does  not  naturally  import  ?  It  is  remarkable  that  up 
to  a  certain  extent  all  the  dispositions  in  this  will  are 
[*273]  legacies  of  stock ;  the  *tcstator,  therefore,  has  distin- 
guished where  he  meant  stock  to  be  the  subject  of  his 
disposition,  and  the  context  shows  that  in  the  clause  in  question 
he  was  not  adverting  to  the  stock.  To  construe  the  word  money 
to  mean  sU)ck  would  be  to  alter  the  words  of  the  will  contrary  to 
the  context.  I  own  there  is  difficulty  in  knowing  what  the  tes- 
tator meant,  but  in  cases  of  this  sort  we  must  do  our  best  to  put 
the  most  natural  construction  upon  the  words.  My  opinion  is, 
that  the  testator  was  adverting  to  that  which  he  has  directed  to 
be  converted  into  money,  and  that  the  clause  in  question  does 
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not  comprehend  the  general  residue,  but  must  be  oonsidered  as 
appljring  to  the  residue  of  the  produce  of  those  articles  which 
the  testator  has  directed  to  be  sold,  after  providing  for  the  pay- 
ments which  are  ordered  to  be  made.  Supposing  that  to  be  the 
case,  it  remains  to  be  considered  whether  the  crown  is  to  distri- 
bute this  sum,  or  whether  it  belongs  to  the  next  of  kin.  The 
amount  is  small,  but  the  principle  is  considerable.  It  appears  to 
me  that  this  case  falls  within  the  principle  of  the  cases  cited,  in 
which  there  is  no  object  sufficiently  definite  to  give  the  crown 
jurisdiction,  or  to  enable  the  court  to  execute  the  trust  There 
is  no  case  in  which  private  charity  has  been  made  the  subject  of 
disposal  in  the  crown,  or  been  acted  upon  by  this  court.  The 
charities  recognized  by  this  court  are  public  in  their  nature,  they 
are  such  as  the  court  can  see  the  execution  of  In  this  case  the 
difference  is  obvious ;  if  a  party  is  to  execute  the  purpose  of  this 
testator  he  cannot  give  to  public  charities ;  the  disposition  must 
be  confined  to  private  charity.  In  what  respoct  does  private 
charity  differ  from  benevolence  ?  Assisting  individuals  in  dis- 
tress is  private  charity,  but  how  can  such  a  charity  be  executed 
by  the  court  or  by  the  crown.  In  all  cases  the  general  principle 
is,  that  the  trust  must  be  of  such  a  tangible  nature  as  that  the 
court  can  deal  with  it ;  when  it  is  mixed  up  with  general  moral 
duty  it  is  not  the  subject  of  the  jurisdiction  of  a  court  of  justice. 
Private  charity  is  in  its  nature  indefinite — ^how  can  it 
be  controlled,  how  can  it  be  carried  *into  execution.  [*274] 
As  a  general  purpose  of  charity,  the  object  of  this  testa- 
tor cannot  be  carried  into  execution,  as  a  trust  it  is  not  sufficiently 
specific  or  definite.  The  sum  in  question  must  therefore  go  to 
the  next  of  kin.  With  respect  to  the  case  of  Legge  v.  Asgillj  the 
testatrix  in  that  case  in  the  body  of  her  will  says,  "  I  believe 
there  will  be  sufficient  money  left  to  pay  my  funeral  expenses ;" 
and  in  the  codicil  she  uses  the  expression,  "  If  there  is  money 
I  left  unemployed  I  desire  it  may  be  given  in  charity."    In  the 

I  will,  the  word  "  money"  must  have  referred  to  the  general  resi- 

i  due,  because  it  was  out  of  the  general  residue  that  the  funeral 

expenses  must  be  paid ;  and  it  could  not  be  doubted  but  that  the 
same  word  in  the  codicil  must  have  reference  to  the  same  subject. 
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The  decree  declares,  that  the  plaintiffs,  the  executors,  are  trus- 
tees for  the  next  of  kin,  as  well  of  the  remainder  of  the  money 
arising  or  to  arise  from  the  sale  of  the  specific  articles  and  things 
directed  to  be  sold  by  the  will  of  the  said  testator,  Buckeridge 
Ball  Acworth,  as  of  the  general  residue  of  the  testator's  personal 
estate. 


William  Mountford  v.  Robert  Scott,  James  Blake,  and 
Charles  Warner. 

1823:  23dJuly.  . 

Where  deeds  are  deposited  for  the  purpose  of  obtainmg  credit^  the  person  with 

whom  thej  are  deposited  has  no  lien  upon  them  for  what  is  due  to  him  in  respect 

of  moneys  previously  advanced. 
Whether  notice  to  an  attorney  in  one  transaction  shall  be  notice  to  him  in  another 

transaction,  must  in  all  cases  depend  upon  the  circumstances. 

By  indenture  of  lease,  dated  the  3d  of  March,  1809,  a  piece  of 
ground  was  demised  by  William  Stapp  to  the  defendant,  Robert 
Scott,  for  the  term  of  78  years  and  a  quarter  from  the  25th  of 
March  then  instant,  at  the  yearly  rent  of  18Z.  25.,  and  on  the  18th 
of  April,  1809,  the  lease  was  placed  by  Scott  in  the 
[*276]  hands  of  the  plaintiflF,  to  *whom  he  was  at  that  time  in- 
debted ;  at  the  time  of  the  deposit  of  the  lease  one  house 
had  been  erected  upon  the  ground  demised,  and  four  others 
were  afterwards  built,  and  an  underlease  of  those  four  houses 
was,  by  indenture,  dated  the  16th  of  February,  1810,  granted 
by  the  defendant  Scott  to  the  defendant  Blake  for  the  term  of 
77  years  and  a  half,  wanting  ten  days,  from  the  26th  of  December 
then  last,  at  a  peppercorn  rent.  The  underlease  was  expressed 
to  be  made  in  consideration  of  200^.  paid  by  Blake  to  Scott ; 
but  it  was  in  fact  made  in  part  satis&ction  of  a  debt  due  from 
Scott  to  Blake  for  timber  and  materials  used  in  building  the 
houses.  It  contained  a  covenant  on  the  part  of  Scott  to  indem- 
nify Blake  againt  the  rent  of  18Z.  25.  reserved  by  the  original 
lease,  and  a  power  was  given  to  Blake  to  enter  and  distrain  upon 
the  remainder  of  the  premises  comprised  in  such  original  lease 
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in  case  he  should  be  called  upon  to  pay  such  rent,  and  Scott 
covenanted  that  in  the  event  of  there  not  being  suflScient  distress 
upon  the  premises,  he  would  assign  .over  the  original  lease  to 
Blake.  The  defendant  Blake  afterwards  sold  the  four  horses  to 
the  defendant  Warner  for  285Z.,  and  assigned  them  to  him  by  a 
deed  poll  indorsed  on  the  underlease,  and  dated  the  28th  of 
March,  1810.  The  underlease  and  the  deed  poll  were  prepared 
by  the  same  solicitor. 

The  bill  stated  the  foregoing  facts  and  alleged,  that  the  origi- 
nal lease  was  deposited  with  the  plaintiff  as  a  security  for  the 
debt  then  due  to  him,  and  that  the  defendant  Blake,  at  the  time 
of  the  underlease  being  granted,  and  the  defendant  Warner,  at 
the  time  of  the  assignment  to  him,  respectively  had  notice  of  the 
deposit  having  been  made  for  the  above-mentioned  purpose. 
The  bin  prayed  that  an  account  might  be  taken  of  what  was 
due  to  the  plaintiff  on  the  security  of  the  lease  of  the  8d  of  March^ 
1809,  and  that  the  defendants  might  be  decreed  to  pay  to  the 
plaintiff  what  upon  taking  such  account  should  appear 
to  be  due  to  him,  or  in  default  of  payment,  that  *the  de-  [*276] 
fendants  might  be  decreed  to  assign  and  convey  to  the 
plaintiff  all  their  estate  and  interest  in  the  lease  deposited  with 
the  plaintiff,  and  also  in  the  lease  of  February,  1810,  and  that 
such  of  the  defendants  as  should  appear  to  have  the  lease  of  Feb- 
ruary, 1810,  and  the  deed  poll  indorsed  thereon,  in  their  posses- 
ion or  power,  might  be  decreed  to  deliver  up  the  same  to  the 
plaintiff;  and  if  it  should  appear  that  Warner  had  not,  before 
the  execution  of  the  assignment  to  him,  and  the  payment  of  the 
purchase  money  for  the  same,  any  notice  or  reason  to  believe 
that  the  lease  of  the  3d  March,  1809,  had  been  deposited  with 
the  plaintiff,  then  that  the  defendants  Scott  and  Blake,  or  one 
of  them,  might  be  decreed  to  pay  to  the  plaintiff,  what  should 
appear  to  be  due  to  him  for  principal  and  interest,  on  the  secu- 
rity of  the  said  lease. 

By  the  joint  several  answer  of  the  defendants  Scott  and  Blake, 
the  defendant  Blake  admitted,  that  before  the  underlease  was 
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granted  to  him,  he  had  been  informed  of  the  original  lease  hav- 
ing been  deposited  with  the  plaintiff  as  a  security  for  a  snm  of 
money  due  to  him  from  the  defendant  Scott,  but  insisted  that 
such  lease,  so  deposited,  could  be  considered  only  as  affecting  the 
one  house  which  was  erected  on  the  piece  of  ground  in  question 
at  the  time  of  the  deposit  of  such  lease  with  the  plaintiff,  if  the 
deposit  could  be  considered  as  having  effect  at  all. 


The  defendant  Warner,  in  a  passage  of  his  answer  which  was 
read  as  evidence,  admitted  that  Gyles,  the  solicitor  who  prepared 
the  underlease,  was  his  solicitor  at  the  date  of  the  assignment 
to  him,  and  was  employed  by  him  to  prepare,  and  did  prepare 
the  deed  poll  of  the  28th  of  March,  1810,  and  perused  and  ap- 
proved of  the  same  on  his  behalf  and  as  his  solicitor,  but  he  de- 
nied, that  at  the  time  of  the  execution  of  the  deed  poll,  or  of 
paying  his  purchase  money  for  the  underlease,  he  had  any  notice 
of  the  original  lease  having  been  deposited  with  the 
[*277]  ^plaintiff  for  the  purpose  of  securing  the  payment  of 
any  sum  of  money,  or  for  any  other  purpose. 

Gyles,  the  solicitor  who  prepared  the  underlease  and  assign- 
ment, was  examined  both  on  the  part  of  the  plaintiff,  and  of  the 
defendants,  and  deposed,  that  upon  the  occasion  of  his  being  in- 
structed to  prepare  the  underlease,  he  asked  the  defendant  Scott 
for  the  original  lease,  and  that  the  defendant  Scott  informed  him, 
that  he  had  left  it  in  the  hands  of  the  plaintiff  for  the  purpose  of 
obtaining  credit  thereon,  and  that  the  plaintiff,  after  it  had  been 
80  left  with  him,  had  viewed  the  premises  thereby  demised,  and 
had  declared,  that  the  messuage  erected  thereon  was  not,  in  the 
shape  of  security,  worth  one  shilling,  the  same  being  subject  to  a 
yearly  ground  rent  of  18Z.  25.,  and  that  he  would  not  give  him 
the  defendant  Scott  any  credit  whatever  upon  the  said  lease, 
or  the  premises  th^eby  demised.  Gyles  further  deposed,  that 
the  defendant  Scott  at  the  same  time  declared  to  him,  that  he 
never  had  any  timber  or  other  goods  or  articles  whatever  from 
the  plaintiff,  by  way  of  credit  or  otherwise,  after  he  had  left  the 
said  lease  with  him,  and  that  he  had  not  at  any  time  given  or 
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execated  any  instrument  to  the  plaintiff  for  any  debt  due  or 
owing  bj  him  to  the  plaintiff  whereby  the  said  lease  was  de- 
clared or  understood  to  be  deposited  with  the  plaintiff  as  or  by 
way  of  security,  and  that  he  had  not  ever  given  any  security 
whatever  to  the  plaintiff  for  the  debt  due  from  him,  save  and  ex- 
cept a  promissory  note  or  bill  of  exchange  for  the  sum  of  ISOi., 
or  thereabout,  for  goods  sold  and  delivered  some  time  previous 
to  the  time  of  his  leaving  the  lease  with  the  plaintiff  and  that 
the  occasion  of  his  having  left  the  said  lease  with  the  plaintiff  was, 
in  consequence  of  his  having  some  time  after  he  had  given  the  afore- 
said promissory  note  or  bill  of  exchange,  applied  to  the  plaintiff 
for  some  timber  on  credit,  to  carry  on  and  complete  some  build- 
ings, and  the  plaintiff  having  requested  to  know  whe- 
ther he  would  *deposit  any  lease  or  deed  as  a  security  [*278] 
for  such  further  credit.  Gyles  further  deposed,  that  he 
prepared  the  underlease  of  the  16th  of  February,  1810,  as  the 
solicitor  of  the  defendants  Scott  and  Blake,  and  that  he  was 
before,  and  at  the  time  of  the  date  or  execution  of  the  said  in- 
denture of  underlease,  informed  by  the  defendant  Scott,  that  the 
original  lease  was  then  deposited  with  the  plaintiff.  The  de- 
fendant Scott  was  also  examined  by  the  plaintiff. 

After  several  witnesses  had  been  examined,  the  defendant 
Blake  became  bankrupt,  and  the  defendant  Scott  took  the  bene- 
fit of  the  Insolvent  Debtor's  Act,  and  a  supplemental  bill  was 
filed  against  their  assignees. 

The  cause  was  heard  before  the  Vice-Chancellor  on  the  24th  of 
January,  1818,  and  his  Honor  ordered  the  bill  to  be  dismi8sed.(a) 

The  plaintiff  appealed  from  the  decree  of  the  Vice-Chancellor, 
and  the  appeal  now  came  on. 

In  the  course  of  the  argument  an  objection  was  made  by  the 
defendants  to  the  evidence  of  Scott  being  read  for  the  plaintiffs, 
upon  the  ground  that  a  decree  was  prayed  against  him.    In  an- 

(o)  3  Madd.  Rep.  34. 
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swer  to  the  objection,  it  was  argued  that  Scott,  having  taken  the 
benefit  of  the  Insolvent  Debtor's  Act,  his  provisional  assignee 
would  alone  be  liable. 

The  Lord  Chancellor  observed,  that  in  the  lease  to  Blake, 
Scott  covenanted,  in  the  event  of  there  not  being  a  sufficient  dis- 
tress upon  the  premises,  to  assign  over  the  original  lease ;  that 
Warner  as  the  assignee  of  Blake  would  be  entitled  to  the  benefit 
of  that  covenant ;  and  that  Scott,  therefore,  was  interested,  be- 
cause there  might  be  a  demand  upon  the  covenant, 
[*279]  on  which  he  might  be  *sued,  and  to  which,  if  he  was 
sued  (the  demand  being  after  the  proceedings  under 
the  Insolvent  Debtor's  Act),  both  his  person  and  estate  would  be 
liable. 

Mr.  Agar  and  Mr.  Parker  for  the  appellant : — It  is  quite  clear 
that  the  equitable  title  of  the  plaintiflf  must  prevail  against  the 
legal  estate  of  the  defendant,  if  he  is  affected  with  notice ;  Hiem 
V.  MiU.{a)  The  possession  of  the  original  lease  by  the  plaintiff 
was  sufficient  to  put  the  defendant  upon  inquiry,  and  therefore 
to  affect  him  with  notice.  SmWi  v.  Low,{b)  Where  a  purchaser 
cannot  make  out  his  title  except  through  a  deed  which  leads  to 
a  fact,  he  is  to  be  considered  as  having  knowledge  of  that  feet 
Merlins  v.  JoUiffe,{c)  It  has  been  oflen  decided  that  notice  to  an 
agent  is  notice  to  the  principal.  Maddox  v.  Maddox,{d)  Le  Neve 
V.  Le  Neve^(e)  Sheldon  v.  Cox,{g)  In  this  case  Gyles  had  notice 
of  the  deposit  with  the  plaintiff,  and  it  is  admitted  that  he  was 
the  solicitor  of  Warner. 

Mr.  Hart  and  Mr.  Willis  for  the  defendants. 


The  Lord  Chancellor  :— I  am  clearly  of  ojnnion  that  there 
is  in  this  case  no  ground  for  determining  that  the  plaintiff  is  en- 
titled to  relief.    It  is  true  that  it  is  established  that  a  deposit  of 


(a)  13  Vea  114. 

(b)  1  Atk.  489. 

(c)  Ambler,  311. 


{d)  1  Ves.  Sen.  61. 
(e)  Ambl.  436. 
(si)  Ambl  624. 
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deeds  is  to  be  taken  as  a  fact  of  evidence  that  the  deposit  is  made 
for  the  purpose  of  securing  money  ;  that  was  laid  down  by  Lord 
Thurlow,  upon  the  notion  that  the  deposit  could  be  made  for  no 
other  purpose ;  but  the  whole  tenor  of  all  the  cases  is,  that  that 
doctrine  is  not  to  be  carried  further.  The  Vice-Chan- 
cellor  in  this  case  appears  to  have  proceeded  *upon  the  [*280] 
notion,  that  notice  to  a  man  in  one  transaction  is  not  to 
be  taken  as  notice  to  him  in  another  transaction ;  in  that  view 
of  the  case  it  might  fall  to  be  considered,  whether  one  transaction 
might  not  follow  so  close  upon  the  other,  as  to  render  it  impos- 
sible to  give  a  man  credit  for  having  forgotten  it.  I  should  be 
unwilling  to  go  so  &r  as  to  say,  that  if  an  attorney  has  notice  of 
a  transaction  in  the  morning,  he  shall  be  held  in  a  court  of  equity 
to  have  forgotten  it  in  the  evening ;  it  must  in  all  cases  depend 
upon  the  circumstances.  Supposing  that  when  Warner  took 
this  assignment,  he  was  affected  with  notice  of  what  was  known 
to  Gyles  in  the  transaction  with  Blake,  it  is  a  clear  fact  in  proof 
in  this  cause  that  the  lease  Avas  not  deposited  for  money  advanced 
at  the  time ;  if  it  was  put  into  the  hands  of  the  plaintiff  as  a 
security  at  all,  it  must  have  been  for  an  antecedent  debt ;  but 
the  account  which  Gyles  gives  of  the  transaction  is,  that  the 
lease  was  carried  to  the  plaintiff,  not  for  the  purpose  of  being 
applied  as  a  security  for  money  already  advanced,  but  for  the 
purpose  of  obtaining  future  credit ;  I  apprehend  it  has  never 
been  held,  that  if  deeds  are  carried  to  a  man  for  the  purpose  of 
obtaining  credit  from  him,  he  has  a  lien  upon  them  for  what  is 
due  to  him  in  respect  of  moneys  theretofore  advanced.  Such  a 
decision  would  carry  the  doctrine  upon  mortgages  by  deposit  of 
deeds,  further  than  it  has  ever  yet  been  carried.  This  decree 
therefore  must  be  affirmed. 

Decree  affirmed. 
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♦Robert  Johnson  and  others,  on  behalf  of  the    [♦281] 
Creditors  of  Sir  John  Legard  v.  Sir  Thomas 
Legard,  Bart.,  Thomas  Digby   Legard,  Henry  Wil- 

LOUGHBY,  DiGBY  LeGARD,  AND  RiOHARD  WaTT. 

1822:  10th,  12th,  21rt  and  23d  Julj. 

The  creditors  of  a  vendor  cannot  insist  that  an  estate  oontracted  to  be  sold  has  been 
converted  hito  personal  assets,  unless  the  title  be  such,  that  the  court  will  oompel 
a  purchaser  to  take  it 

The  author  of  a  voluntary  settlement  cannot  file  a  bill  for  the. specific  performance 
of  a  contract  afterwuds  entered  into  by  him  V>  sell  the  settled  estate. 

Whether  his  creditors  after  his  death  can  maintain  such  a  bilL     Quare. 

The  court  was  of  opinion,  that  limitations  in  a  marriage  settlement  to  the  brothers 
of  the  settlor  and  their  issue  were  voluntary  ;  but  thought,  imder  the  drcomstan- 
oes,  that  a  purchaser  could  not  be  compelled  to  take  the  title  depending  on  fte 
validity  of  those  limitations)  and  dismissed  a  bill  by  the  creditors  of  the  vendor 
after  his  death  fat  specific  performance,  there  having  been  subsequent  dealings 
with  the  estate  which  might  have  confirmed  the  settlement^  the  agreement  for 
purchase  being  8uspick>uB»  &nd  it  being  doubtfiil  whether  the  creditors  oould  file 
sochabilL 

A  voluntary  settlement  may  be  made  good  by  matter,  ex  post  faOo. 

By  the  settlement  made  upon  the  marriage  of  Sir 
Digby  Legard  with  Jane  Cartwright,  in  the  year  ♦ITSS,     [♦282] 
aeveral  estates,  and  amongst  others  an  estate  at  Etton 
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in  the  county  of  York,  were  conveyed  by  Sir  Digby  Legard,  to 
the  use  of  himself  for  life :  remainder  to  the  intent  that  Jane 
Cartwright,  if  she  survived  him,  might  during  her  life  receive  an 
annuity  of  500?.  for  her  jointure ;  remainder  to  trustees  for  the 
term  of  two  hundred  years,  to  secure  the  annuity ;  remainder  to 
other  trustees  for  the  term  of  five  hundred  years,  in  trust  to  raise 
the  sum  of  6,000Z.  for  the  portions  of  the  younger  children  W  the 
marriage ;  remainder  to  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male ;  with  divers  remainders  over. 

There  was  issue  of  the  marriage  between  the  said  Sir  Digby 
Legard  and  Jane  Cartwright,  John,  afterwards  Sir  John  Legard, 
Thomas,  afterwards  Sir  Thomas  Legard,  one  of  the  defendants, 
the  defendant  Digby  Legard,  and  several  other  sons  and  daugh- 
ters. Sir  Digby  Legard  died  in  1773 ;  and  in  the  month  of  May, 
1782,  Sir  John  Legard  suffered  a  recovery  of  the  settled  estates, 
and  declared  the  uaes  to  himself  in  fee. 


By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of 
June,  1782,  made  previous  to  and  in  contemplation  of  a  mar- 
riage, then  intended  and  afterwards  solemnized,  between  the  said 
Sir  John  Legard  and  Catherine  Lapel  Aston,  the  release  being 
made  between  the  said  Sir  John  Legard  of  the  first  part,  Henry 
Aston  and  Catherine  Lapel  Aston  of  the  second  part,  Thomas 
Qrimston  and  Edward  Dicconson  of  the  third  part,  Thomas  Ec- 
cleston  and  Edward  Standish  of  the  fourth  part  and  ETenry  Ilar- 
vey  Aston  and  Anthony  Hodges  of  the  fifth  part,  afler  reciting 
that  the  sum  of  4,00OZ.  was  to  be  received  by  the  said  Sir  John 
Legard  as  the  portion  of  the  said  Catherine  Lapel  Aston,  the 
said  Sir  John  Legard,  in  consideration  of  the  intended  marriage, 

and  of  such  portion  as  aforesaid,  and  for  making  a  pro- 
[*283]     vision  for  the  *said  Catherine  Lapel  Aston  and  the 

issue  of  the  marriage,  and  for  settling  the  estates  there- 
inafter mentioned  to  the  uses  thereby  declared,  convej'^ed  the  es- 
tates which  had  been  comprised  in  Sir  Digby's  marriage  settle- 
ment, subject  to  the  jointure  and  to  the  terms  of  two  hundred 
years  and  five  hundred  years  thereby  created,  to  the  use  of  him- 
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self  fer  life,  remamder  to  trustees  during  his  life  to  preserve  con- 
tingent  remainders,  remainder  to  the  intent  that  the  said  Cathe- 
rine Lapel  Aston  should,  during  her  life,  receive  thereout  an  an^ 
nuity  of  300Z.  for  her  jointure,  remainder  to  trustees  for  the  term 
of  one  hundred  years  to  secure  the  annuity,  remainder  to  trus- 
tees for  the  term  of  five  hundred  years  for  raising  portions  for 
the  younger  children  of  the  marriage,  remainder  to  the  use  of 
the  first  and  other  sons  of  the  marriage  successively  in  tail  male, 
remainder  to  the  use  of  the  first  and  other  sons  of  Sir  John  Le- 
gard  by  any  future  wife  successively  in  tail  male,  remainder  to 
the  use  of  the  defendant  Sir  Thomas  Legard  for  life,  remainder 
to  the  use  of  Ihe  first  and  other  sons  of  the  said  defendant  Sir 
Thomas  Legard  successively  in  tail  male,  with  similar  limitations 
in  remainder  to  the  defendant  Digby  Legard  and  the  other 
brothers  of  Sir  John  Legard  for  their  lives  successively,  and  to 
their  first  and  other  sons  successively  in  tail  male,  with  remain- 
der to  Sir  John  Legard  in  fee. 

In  the  year  1806,  an  Act  of  Parliament  was  passed,  on  the 
petition  of  Sir  John  and  Lady  Catherine  Legard,  by  which,  after 
reciting  that  the  sum  of  6,000?.  raisable  under  the  trusts  of  Sir 
Digby 's  marriage  settlement,  had  been  raised  by  mortgage  of  the 
settled  estates,  and  that  those  estates  had  been  further  mortgaged 
for  the  purpose  of  securing  several  sums  of  money  which  Sir 
John  Legard  had  charged  thereon  under  the  powers  of  several 
enclosure  Acts,  and  that  the  enclosures  not  being  yet  completed, 
further  sums  of  money  would  be  wanted  for  that  pur- 
pose ;  and  also  reciting  that  by  an  indenture,  dated  *the  [*284:] 
21st  of  March,  1805,  Lady  Jane  Legard  had  released  the 
estate  at  Etton  fix)m  her  jointure,  being  satisfied  that  the  residue 
of  the  estates  subject  thereto  were  an  ample  security  for  the  same ; 
several  detached  parts  of  the  settled  estates,  including  a  part  of 
the  estate  at  Etton,  were  discharged  from  the  uses  limited  by  Sir 
John  Legard's  marriage  settlement,  and  vested  in  trustees,  upon 
trust  to  sell,  and  after  appljdng  the  purchase  moneys  in  paying 
off  the  above-mentioned  incumbrances  on  the  settled  estates,  and 
leimbursing  Sir  John  Legard  the  expensed  of  the  enclosures  not 
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then  completed,  to  the  extent  to  which  by  virtue  of  the  endosuxe 
Acts  he  was  empowered  to  charge  such  expenses  upon  the  set- 
tled estates,  to  lay  out  the  surplus  in  the  purchase  of  other  estates 
to  be  limited  to  the  uses  of  the  settled  estates. 

In  October,  1807,  Sir  John  Legard  entered  into  a  contract  to 
sell  the  Etton  estate  to  the  defendant  Richard  Watt,  for  15,500/.; 
the  agreement  for  sale  recited,  that  Sir  John  Legard  was  seised 
in  fee  of  the  estate,  subject  to  the  term  of  five  hundred  years  for 
raising  portions  for  his  younger  children,  and  also  subject  to  a 
limitation  to  his  first  and  other  sons  by  Catherine  his  wife,  suc- 
cessively in  tail,  but  discharged  of  all  other  incumbrances ;  and 
it  provided,  that  Sir  John  Legard  or  his  heirs  should,  on  or  be- 
fore the  6th  of  April,  1808,  convey  the  estate  to  Watt,  dis- 
charged of  the  term  of  five  hundred  years  and  the  trusts  thereof 
and  indemnified  from  the  said  limitation  to  his  issue  male.  The 
agreement  fiirther  provided,  that  upon  the  conveyance  being 
made,  the  purchase  money,  with  interest,  should  be  secured  by  a 
mortgage  of  the  estate  and  by  the  bond  of  Watt ;  and  that  it 
should  remain  upon  that  security  during  the  life  of  Sir  John  Le- 
gard, and  for  twelve  months  after  his  decease,  if  the  interest  was 
regularly  paid,  and  should  not  in  any  case  be  called  in  before  the 

expiration  of  three  years.  It  was  also  stipulated  by  the 
[*285]     agreement,  that  if  Watt,  his  heirs  or  *assigns,  should  be 

evicted  from  or  deprived  of  the  possession  of  the  prem- 
ises by  any  issue  male  of  Sir  John  Legard,  or  by  any  other  per- 
son claiming  or  deriving  title  through  or  under  him,  any  sums 
of  money  laid  out  by  Watt  or  his  heirs  in  improvements  or  ne- 
cessary alterations  on  the  premises,  with  lawful  interest  for  the 
same  &om  the  time  such  sums  were  advanced,  and  also  so  much 
of  the  purchase  money  as  might  have  been  paid,  should  be  re- 
paid by  Sir  John  Legard,  his  heirs,  executors  or  administrators ; 
and  the  security  for  the  purchase  money  remaining  unpaid,  was 
on  the  same  events  to  cease  and  be  void. 


Sir  John  Legard  died  without  issue  in  the  month  of  July,  1808, 
leaving  the  defendant  Sir  Thomas  Legard  his  heir  at  law,  and 
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having  by  his 'will  appointed  the  defendant  Digby  Legard  to  be 
his  executor.  At  the  time  of  his  death,  the  contract  for  the  sale 
of  the  Etton  estate  had  not  been  carried  into  effect,  though  he 
had  instituted  a  suit  for  specific  performance  which  was  then 
pending.  Previous  to  ihe  death  of  Sir  John  Legard  a  commis- 
sion of  lunacy  had  issued  against  Sir  Thomas  Legard,  and  the 
defendant  Henry  Willoughby  was  the  committee  of  his  estate. 

The  bill,  which  was  filed  by  creditors  of  Sir  John  Legard, 
whose  debts  were  contracted  subsequently  to  the  date  of  his  mar- 
riage settlement,  charged,  that  the  limitations  contained  in  thai 
settlement,  subsequent  to  the  limitations  therein  contained  to  the 
first  and  other  sons  of  Sir  John  Legard  by  any  future  wife,  were 
firaudulent  and  void ;  and  that  no  consideration  had  at  any  time 
been  given,  by  or  on  the  behalf  of  any  of  the  objects  of  the  said 
limitations,  in  respect  of  the  estates  limited  to  them  respectively. 
The  bill  further  charged,  that  the  defendant  Digby  Legard  re- 
fused to  take  the  necessary  steps  for  die  purpose  of  en- 
forcing the  contract,  and  alleging  that  the  ^personal  [*286] 
estate  of  Sir  John  Legard,  exclusive  of  the  purchase 
money,  was  insufficient  for  the  payment  of  his  debts,  it  prayed 
that  it  might  be  declared  by  the  court  that  the  limitations  in  re- 
mainder contained  in  the  indenture  of  release  of  the  15th  of  June, 
1782,  subsequent  to  the  limitations  therein  contained  to  the  first 
and  other  sons  of  Sir  John  Legard  by  any  wife  he  should  after- 
wards marry  in  tail  male,  were,  so  &r  as  respected  the  premises 
contracted  to  be  sold  to  Watt,  fraudulent  and  void ;  and  that  the 
agreement  of  October,  1807,  might  be  specifically  performed,  and 
a  proper  conveyailce  executed  to  Watt  of  the  premises  therein 
comprised ;  and  that  Watt  might  be  directed  to  pay  the  purchase 
money  for  which  the  premises  were  contracted  to  be  sold  to  the 
defendant  Digby  Legard,  as  part  of  the  personal  assets  of  Sir 
John  Legard ;  and  that  the  same  when  received  might  be  ap- 
plied in  a  proper  course  of  administration,  and  the  debts  due 
to  the  plaintifb  and  the  other  creditors  of  Sir  John  Legard  paid 
thereout 
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The  defendants  Sir  Thomas  Legard  and  Thomas  Digby  Le- 
gard,  by  their  answers,  insisted  that  the  limitations  contained  in 
the  marriage  settlement  of  Sir  John  Legard  sought  to  be  im* 
peached  by  the  bill,  were  good  and  valid ;  and  that  the  consid- 
eration appearing  upon  the  settlement,  and  the  natural  lore  and 
aflfection  of  Sir  John  Legard  for  his  brothers,  were  sufficient  to 
support  the  uses.  They  also  insisted,  that  the  Act  of  Parliament 
confirmed  the  settlement,  and  that  if  tiie  settlement  could  be 
considered  as  voluntary,  neither  Sir  John  Legard,  nor  any  per« 
sons  claiming  under  him,  could  call  upon  them  to  join  in  a  con- 
veyance of  the  premises. 

The  defendant  Watt,  by  his  answer,  objected  to  the  title  on 
account  of  the  settlement,  but  sulnnitted  to  perform  the  agree- 
tnent  on  having  a  good  title. 

[*287]  ♦The  cause  was  heard  at  the  Rolls  on  the  17th  of  De- 
cember, 1818  ;  and  it  being  then  considered  necessary 
to  obtain  the  opinion  of  a  court  of  law  upon  the  validity  of  the 
limitations  in  the  settlement  to  the  brothers  of  the  settlor  and 
their  issue,  a  case  was  by  the  decree  directed  to  be  made  for  the 
opinion  of  the  Court  of  King's  Bench  upon  that  point.  A  case 
was  accordingly  prepared  in  pursuance  of  the  decree,  stating  the 
settlement,  and  that  the  estate  had  been  conveyed  to  Watt  for  a 
valuable  consideration:  but  the  conveyance  was  not  stated  to 
have  been  such  as  would  have  been  made  if  the  terms  of  the 
agreement  had  been  strictly  pursued,  and  no  notice  was  taken  of 
the  Act  of  Parliament.  The  judges  of  the  Court  of  King's 
Bench  having  certified,  upon  the  case  before  them,  that  none  of 
the  limitations  to  the  brothers  of  the  settlor  or  their  issue  were 
valid  against  the  defendant  Watt,(a)  the  cause  was  heard,  upon 
further  directions,  before  his  Honor  the  Vice-Chancellor  on  the 
18th  of  July,  1818  ;(6)  and  a  decree  was  made,  by  which  it  was 
declared  that  the  limitations  in  remainder  contained  in  the  inden- 
ture of  the  15th  of  Jime,  1782,  subsequent  to  the  limitations 


(a)  6  Mao.  it  Selw.  60. 


(6)  3  ICadd.  28S. 
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Aerein  contained  to  the  first  and  other  sons  of  Sir  John  Legard 
by  any  wife  he  fihonld  afterwards  marry  in  tail  male,  were,  so 
&LT  as  they  respected  the  premises  contracted  to  be  sold  to  the 
defendant  Watt,  fraudulent  and  void  as  against  that  defendant ; 
and  it  was  referred  to  the  Master  to  inquire  whether  a  good  title 
could  be  made  to  the  premises  in  question. 

The  defendants,  Sir  Thomas  Legard  and  Thomas  Digby  Le^ 
gard,  having  presented  a  petition  of  appeal,  both  from  the  origi- 
nal decree,  and  the  decree  on  further  directions,  the  cause  now 
oame  on  to  be  heard  upon  appeal. 

The  AUomet^Oeneral^  Mr.  ShadiveU  and  Mr.  ffayier 
fbr  the  plaintiffe :  *The  limitations  in  the  settlement  to  [*288] 
the  brothers  of  the  settlor  and  their  issue  are  voluntary, 
and  void  against  a  purchaser  for  valuable  consideration  xmder 
the  statute  of  Elizaheth.{a)  In  all  the  cases  in  which  limitations 
to  collateral  relations  in  a  marriage  settlement  have  been  sus- 
tained, there  has  been  some  consideration  independent  of  the 
marriage  and  the  portion  of  the  wife.  In  Jenkins  v.  Keymi^) 
where  it  is  stated  to  have  been  the  opinion  of  Hale  that  the  con- 
sideration of  marriage  and  portion  extended  to  all  the  estates  in 
the  settlement,  the  fether  of  the  settlor  was  tenant  for  life,  and 
the  settlement  could  not  have  been  made  Avithout  his  concur- 
rence ;  and  the  opinion  expressed  by  Hale  must  have  referred 
to  the  circumstances  of  the  case,  for  in  Boscarrick  v.  Barton{c)  he 
appears  to  have  considered  a  limitation  to  a  brother  in  a  marriage 
settlement  to  be  voluntary.  In  Osgood  v.  Strode^{d)  where  the 
court  decreed  the  specific  performance  of  marriage  articles  at  the 
instance  of  a  nephew  of  the  settlor,  the  grandfather  was  consid- 
ered to  have  become  a  purchaser  by  giving  up  an  equitable  in- 
terest in  the  estate.  In  Stephens  v.  Trueman^i^^  Ithell  v.  Beane{g) 
and  Boe  v.  MUUm^QC)  limitations  which  would  otherwise  have 

(a)  27  SHz.  a  4.  (e)  1  Vea  73. 

(5)  1  Ley.  160.  {g)  1  Vee.  216. 

(e)  1  Ch.  Cm.  217.  {k)  2  WUb.  368. 
(d)  2F.Wiiia246. 
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been  deemed  voluntary,  were  supported  upon  similar  principles : 
but  it  is  clear  tbat  tbe  marriage  consideration  alone  will  not  sup- 
port remainders  to  collateral  relations.  Lane  22.  StapUhiU  v. 
Bully ^{a)  Sution  v.  Chetwynd.{b)  In  addition  to  tbose  authorities, 
the  decision  of  the  Court  of  King's  Bench  in  the  present  case  is 
decisive  upon  that  point.  The  case  of  Clayton  v.  JEarl  Wmio7i{c) 
has  not  infringed  upon  the  law,  as  the  limitations  to  the  issue  of 
the  second  marriage  were  in  that  case  interposed  between  the 

limitations  to  the  sons,  and  those  to  the  daughters  of 
[*289]     the  first  marriage.      White  v.  String€r^{d)  which   has 

been  relied  on  as  an  authority  in  support  of  the  limita- 
tions in  this  case,  proceeded  upon  the  principle,  that  the  pur- 
chaser, by  taking  a  collateral  security,  had  acknowledged  the 
limitations  to  be  good,  and  could  not  afterwards  take  advantage 
of  the  statute.  It  is  clearly  settled,  that  a  voluntary  settlement 
is  void  against  a  purchaser  for  valuable  consideration,  though 
he  has  notice  of  it.  Doe  v.  Manntng.{e)  Assuming  the  limita- 
tions to  be  voluntary,  the  next  question  is,  whether  Watt^  having 
entered  into  a  contract  to  buy  the  estate,  but  not  having  obtained 
a  conveyance,  is  a  purchaser  within  the  meaning  of  the  statute? 
The  intention  of  the  statute  was,  that  wherever  an  estate  was 
created  for  a  valuable  consideration,  the  voluntary  settlememt 
should  be  defeated.  A  court  of  equity  considers  that  which  is 
contracted  to  be  done  for  a  valuable  consideration  as  actually 
done ;  and  from  the  time  of  the  contract,  therefore,  the  purchaser 
is  in  equity  the  owner  of  the  estate,  and  the  voluntary  settlement 
is  void  against  him.  In  Metcalfe  v.  Pulv€rtoJij{g)  a  receiver  was 
appointed  before  answer,  at  the  instance  of  a  purchaser  from  the 
settlor ;  and  in  several  other  cases  agreements  to  purchase,  en- 
tered into  with  the  settlor,  have  been  carried  into  eflfect  against 
those  claiming  imder  the  settlement.  Leach  v.  Dean,{h)  Doug- 
laase  v.  Waac{,(i)  Parry  v.  Carwarden^Qc)  Buckle  v.  Jfitchell.{l) 


(a)  Prec.  Chan.  224. 
(6)  3  Meriy.  249. 

(c)  3  Madd.  302. 

(d)  2  Ley.  106. 
(«)  9  East  69. 


(jBl)  2  Vee.  and  Beanu  180. 
(h)  Rep.  in  Chan.  78. 
(t)  1  Ch.  Caa.  99. 
(*)  2  Dick.  644. 
(0  18  Yea.  100. 
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The  remaming  question  is,  whether  the  cieditors  have  not  a  right 
to  compel  the  performance  of  the  contract  At  the  death  of  Sir 
John  Legard  the  estate  was  in  equity  converted  into  personalty ; 
and  the  executor  having  an  adverse  interest,  the  creditors  may 
file  a  bill  to  obtain  the  benefit  of  that  conversion.  In  Smith  v. 
QarlandL,{a)  Sir  William  Grant  decided,  that  the  court 
would  not  *asBist  a  vendor  in  defeating  a  prior  volun-  [*290] 
tary  settlement  made  by  himself:  there  is  great  incon- 
venience iu'that  decision,  as  it  has  the  effect  of  rendering  the  con- 
tract binding  on  the  vendor  and  not  on  the  purchaser.  This  case 
is  distinguishable  from  Smith  v.  Oarland:  there  the  bill  was 
filed  by  the  vendor  against  an  unwilling  purchaser,  who  re- 
pudiated the  benefit  of  the  statute ;  this  is  a  suit  by  creditors, 
claiming  adversely  to  the  vendor,  against  a  willing  purchaser. 
The  creditors  have  a  better  equity  than  the  vendor :  they  may 
have  forborne  to  demand  payment  of  their  debts  upon  the 
fidth  of  this  contract  In  many  cases  the  creditors  of  a  party 
have  a  superior  equity  to  that  of  the  party  himself  When  a 
power  is  executed  in  a  defective  manner,  the  party  executing 
the  power  cannot  have  the  assistance  of  the  court  to  remedy  the 
defect,  but  his  creditors  may  file  a  bill  for  that  purpose. 

Mr.  Homey  Mr.  Sugdm,  and  Mr.  Lyn<Jij  for  the  defendants 
claiming  under  the  settlement : — It  is  unnecessary  to  enter  into 
the  question  of  the  validity  of  the  settlement  at  law ;  but  it  is  an 
obvious  argument  in  &vor  of  the  remainders,  that  there  being  a 
title  in  the  &mily,  it  was  important  to  the  wife,  that  those  who 
succeeded  to  the  title,  in  case  the  husband  died  without  issue^ 
should  have  power  to  support  the  dignity.  The  statute  of  Eliza- 
beth does  not  apply  to  purchasers  who  do  not  claim  under  actual 
conveyances.  The  language  of  the  statute,  connecting  purchasers 
with  lessees  and  grantees,  who  must  claim  under  a  conveyance, 
shows  that  the  persons  intended  to  be  protected  were  those  to 
whom  estates  had  been  actually  conveyed.  How  can  the  statute, 
which  was  intended  to  prevent  frauds  being  practised  upon  pur- 
chasers, apply  to  the  cases  of  persons,  who  have  merely  contracted 

(a)  3  HeiiT.  128. 
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for  estates,  and  paid  no  part  of  the  purehase  money? 
[*291]  *If  a  voluntary  settlement  is  aflFected  by  the  statute 
from  the  date  of  the  contract,  its  existence  will  depend 
upon  circumstances  varying  from  day  to  day.  At  all  events, 
there  must  be  a  bona  fide  contract  to  defeat  the  settlement ;  but 
the  agreement  in  this  case  was  a  mere  trick  on  the  part  of  ^ 
John  Legard^  to  which  the  purchaser  was  a  party.  No  port  ot 
the  purchase  money  was  to  be  paid  till  twelve  months  after  the 
death  of  Sir  John  Legard ;  and  if  the  purchaser  was  evicted  by 
the  remainder-men,  the  money  was  to  be  repaid ;  the  purchaser^ 
therefore,  loses  nothing  if  the  voluntary  settlement  prevails.  In 
this  view  of  the  subject,  Whiie  v.  Stringer  decides  the  case* 
There  is  no  case  prior  to  Buckk  v.  JfikheU^  in  whkh  a  puichaseTi 
with  notice  of  a  voluntary  settlement,  ever  obtained  a  decree  for 
specific  performance.  In  the  previous  cases  nothing  is  said 
about  notice  to  the  purchasers.  In  Buckle  v.  Mitchell  it  was  not 
necessary  to  decide  the  general  principle ;  the  settlement  con* 
tained  a  power  to  sell  for  the  purpose  of  paying  off  mortgages 
existing  on  the  estate,  and  the  settlor  had  paid  off  a  mortgage 
with  his  own  money ;  the  legal  estate  also  was  outstanding,  so 
that  the  question  was,  which  party  had  the  better  equity  ?  The 
authority  of  that  case,  therefore,  does  not  extend  beyond  the 
opinion  expressed  by  Sir  W.  Grant.  This  case  falls  within  the 
distinction  mentioned  by  Lord  Hardwicke  in  Sennet  v.  Ifus' 
grove,{a)  and  Oxky  v.  Lee^h)  that  in  cases  of  presumed  fraud  a 
purchaser  for  valuable  consideration  must  be  left  to  his  remedy 
at  law,  and  that  this  court  will  only  relieve  against  a  voluntary 
conveyance  in  cases  of  actual  fraud.  The  Act  of  Parliament 
obtained  by  Sir  John  Legard  was  such  a  recognition  of  the  set- 
tlement, as  to  make  it  good  by  matter  ex  post  fiicto.  It 
[*292]  is  not  competent  *to  the  creditors  of  the  settlor  to  file 
this  bill ;  they  can  have  no  better  equity  than  the  set- 
tlor himself,  by  whom  the  bill  could  not  have  been  sustained, 
Burke  v.  Dawson^(c)  Smith  v.  Garland. 


(a)  2  Ves.  51. 

(a)  BoUfl,  March,  1806. 


(h)  1  Atk.  626. 
Sag.  Vflod.  Md  Poroh.  6th  ed.  669. 
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Mr.  Hart  and  Mr.  Weiherdi  tos  the  defendant  Watt 

The  Attorney' General^  in  reply,  as  to  the  invalidity  of  the  re- 
mainders to  the  collateral  relations,  relied  upon  the  opinion  of 
the  Court  of  King's  Bench,  and  upon  the  case  of  Sutton  v. 
Chetwyndj  and  as  to  the  application  of  the  statute  to  a  purchaser 
under  a  contract  only,  upon  the  cases  cited  in  the  opening.  Ad* 
milting  that  a  voluntary  settlement  might  be  made  good  by  sub- 
sequent transactions,  he  contended  that  the  Act  of  Parliament  in 
this  case  had  no  such  effect;  that  it  was  competent  to  Sir  John 
Legard,  as  against  the  remainder-men,  to  have  sold  without  the 
intervention  of  Parliament,  and  that  the  Act  was  passed  only  to 
enable  him  to  sell  as  against  his  mother  and  his  wife  and  issue; 
that  no  consideration,  therefore,  moved  from  the  remainder-men, 
and  that  it  was  not  sufficient  to  make  good  their  estates  that  the 
mother  had  relinquished  her  claim  on  a  portion  of  the  property; 
more  particularly  as  it  appeared  by  the  recitals  of  the  Act  that 
there  was  an  ample  fund  remaining  to  answer  her  jointure. 
With  respect  to  the  nature  of  the  agreement,  he  insisted  that 
there  was  nothing  unreasonable  on  the  part  of  the  purchaser  in 
taking  care  to  protect  himself  against  the  acts  of  persons  claim- 
ing under  Sir  John  Legard ;  and  that  if  the  estate  had  been  con- 
veyed the  conveyance  must  have  contained  a  covenant  for  that  pu> 
pose;  and  as  evidence  of  the  bona  fides  of  the  transaction,  he  re^ 
lied  upon  the  circumstance  of  Sir  John  Legard's  having 
♦filed  a  bill  to  enforce  the  contract.  After  citing  the  [*298] 
case  of  Evelyn  v.  Templar{a)  as  establishing  the  propo- 
sition diat  the  remainder-men  had  no  claim  upon  the  money 
produced  by  the  sale ;  he  further  argued,  that  there  being  at  the 
death  of  Sir  John  Legard  a  binding  contract  between  him  and 
Watt,  which  had  converted  the  real  estate  into  personal,  and  the 
executor  refusing  to  file  a  bill,  the  court  would  enforce  the  con- 
tract at  the  instance  of  the  creditors.  Lacon  v.  Mertins{b)  Buck- 
master  v.  Harrop,{c) 

(«)  I  B.  C.  a  IM.  («)  t  Tefc  S41;  11  Veil.  468. 

W  S  Ilk.  1. 
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.  1822.^Joh]iaoa  v.  Legard. 

In  the  course  of  the  argument,  the  Lord  Chancellor  said 
that  if  there  had  been  nothing  more  in  the  case  than  that  the 
settlement  was  -made  upon  the  marriage,  he  thought  that  the  re- 
mainders would  have  been  held  to  be  voluntary,  and  void 
against  a  subsequent  purchaser;  but  that  he  could  not  make  up 
his  mind  to  say  that  the  Act  of  Parliament,  and  the  conveyance 
by  Lady  Jane  Legard  made  no  difference  in  the  case. 

At  the  close  of  the  reply,  his  Lordship,  after  observing  that 
that  part  of  the  estate  which  was  affected  by  the  Act  of  Parlia- 
ment could  only  be  sold  by  a  contract  with  the  trustees,  deliv- 
red  the  following  judgment : 

It  appears  to  me  at  present  that  it  is  impossible  to  confirm 
these  decrees.  This  is  a  bill  brought  by  creditors  of  Sir  John 
Legard,  who  made  a  settlement  in  the  year  1782.  The  creditors 
by  whom  this  bill  is  filed  are  persons  whose  debts  were  con- 
tracted subsequently  to  the  date  of  the  settlement,  and  if  they 

can  file  any  biU  at  all,  it  must  be  upon  the  principle  that 
[*294]     Sir  John  Legard,  having  entered  into  a  contract  *to  sell 

this  estate,  has  given  them  a  right  to  say  that  he  con* 
verted  the  fee  simple  of  the  premises  into  personal  estate ;  that 
he  divested  himself  of  all  title  to  those  premises  as  land,  and  be- 
came entitled  to  consider  himself  as  a  creditor  of  Mr.  Watt  for 
15,500Z. ;  and  that  Digby  L^ard  not  choosing  to  enforce  the 
contract,  they  have  a  right  to  do  so.  It  is  infinitely  too  late  to 
comment  on  the  original  decisions  on  the  statute  of  Elizabeth ; 
but  when  one  looks  at  the  terms  of  the  statute,  one  is  certainly 
a  little  surprised  to  hear  it  said  that  if  a  man  upon  his  marriage 
thinks  proper,  after  providing  for  his  issue,  to  limit  his  property 
to  his  own  brothers  and  sisters,  that  is  so  fraudulent  a  thing  that 
the  party  is  to  be  considered  guilty  of  a  misdemeanor.  It  has 
been  determined  in  this  court  that  if  a  voluntary  settlor  enters 
into  a  contract  to  sell  the  estate,  and  files  a  bill  to  carry  the  con- 
tract into  execution,  the  court  will  not  assist  him.  One  diflSculty 
in  the  way  of  assisting  him  is,  that  he  has  no  equity  to  defeat 
the  act  which  he  has  done  himself;  but  another  consideration 
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which  has  weighed  in  such  cases  is,  that  if  jou  compel  a  pur- 
chaser to  take  an  estate  at  the  instance  of  such  a  man,  you  can* 
not  be  quite  sure  that  there  may  not  have  been  some  intermedi- 
ate acts,  which  by  matter  ex  post  Jacid  may  have  made  the 
settlement  good,  which  in  its  origin  was  not  good.  It  cannot  be 
denied,  with  respect  to  persons  who  make  voluntary  settIementS| 
and  those  who  are  called  volunteers,  that  they  may  come  to  such 
future  bargains  as  to  make  that  which  was  originally  voluntary 
no  longer  to  be  so  considered.  Then  how  does  this  case  stand? 
After  this  settlement  was  made,  Sir  John  Legard  applied  to  Par- 
liament to  enable  him  to  sell  a  portion  of  the  settle  estates,  and 
Parliament  granted  the  application. .  There  can  be  no  doubt  that 
Parliament  would  not  have  done  that  without  the  con- 
sent of  all  the  persons  having  a  present  interest  in  *the  [*295] 
estate;  and  without  entering  into  the  question,  what 
would  be  the  effect  of  such  a  thing,  how  is  it  possible  for  me  to 
proceed  upon  the  opinion  of  the  Court  of  King's  Bench,  when 
that  court  had  not  the  circumstance  before  it?  The  case  sent 
to  the  Court  of  King's  Bench  ought  to  have  stated  the  Act  of 
Parliament;  and,  instead  of  stating  a  simple  conveyance  in  fee 
to  Watt,  ought  to  have  stated  such  a  conveyance  as  would  in  all 
respects  have  carried  into  effect  the  agreement  which  was  made. 
The  result  is,  that  the  case  must  be  gone  all  over  again,  and  be 
considered  as  it  was  in  1818.  But,  independently  of  all  the 
questions  which  have  arisen  in  this  case,  and  without  giving  any 
opinion  upon  any  of  them,  without  entering  into  the  question, 
whether  these  creditors  stand  in  a  better  situation  than  Sir  John 
Legard,  or  in  the  same  situation  as  that  in  which  he  stood,  I  ap- 
prehend this  is  quite  clear,  that  unless  this  court  would  compel 
Watt  to  take  this  title,  the  creditors  cannot  insist  that  this  con- 
tract has  converted  into  personal  assets  the  estate  contracted  to 
be^sold;  and,  attending  to  the  modem  doctrines  of  the  court,  it 
does  not  appear  to  me  that  I  could  compel  a  purchaser  to  take 
this  title.  If,  however,  you  like  to  have  the  case  sent  to  the 
Court  of  King's  Bench  again,  stated  in  the  way  in  which  I  think 
it  ought  to  have  been  stated  before^  you  may  have  it. 
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1624.-- Sutton  y.  Ghetwynd. 

July  2M, — ^The  plaintiff  having  deelined  taking  the  case,  the 
LoBD  Chancellor  said,  then  the  decisions  must  be  reversed :  but 
1  do  not  wish  anything  which  I  do  to  involve  a  doubt  as  exist- 
ing on  my  mind  upon  the  opinion  of  the  Court  of  King's  Bench. 
Adverting  to  the  nature  of  the  agreement — adverting  to  the  Act 
of  Parliament,  and  to  the  difficulty  which  there  would  be  in 
making  a  title  in  any  state  of  the  case— and  adverting  also  to  llie 

question,  whether  the  creditors  have  a  right  to  institute 
[*206]    this  suit  for  the  purpose  of  ^compelling  the  purchaser  to 

take  this  property,  if  a  good  title  could  be  made,  when 
he  could  not  have  been  compelled  to  take  it,  if  the  bill  had  been 
filed  by  the  person  with  whom  he  contracted,  I  think  this  bill 
ought  to  be  dismissed. 

Bill  dismissed. 


SmroN  v.  Chetwynd. 

1824:  29th  April 

The  Lord  Chancellor  observed  that  this  case,  which  had 
been  then  heard  upon  appeal  in  the  House  of  Lords,  was  reported 
as  if  the  question  had  been,  whether  Sir  Richard  Sutton  was 
within  the  consideration  of  marriage ;  and  that  the  articles  ap- 
peared to  have  been  read  in  the  court  below  to  the  extent  only 
of  raising  that  question ;  but  that  the  real  question  was,  whether 
certain  individuals  were  not  purchasers  for  the  benefit  of  Sir 
Richard  Sutton. 


[*297]  *  Jones  v.  Garcla.  Del  Rio. 

1823 :  5th,  14th  and  24th  Jaly. 

Some  of  the  holders  of  scrip  or  sharet  of  •  loan  cmmot  file  •  bill  on  behalf  of  them* 

selves  and  the  other  holders  to  have  their  subscriptions  returned. 
Several  persons  having  distinct  demaads,  and  not  being  able  to  sue  on  behalf  of 

themselves  and  others,  cannot  be  co-phdntiilk 
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182S.— Jones  ▼.  a«ron  del  Ria 

The  ouee  in  whipfa  a  bill  can  be  filed  bj  one  penon  on  behnlf  of  himielf  nnd  ottian^ 
are  oaaes  in  which  the  others  hare  a  choice  between  that  and  nothing. 

Whether  the  king's  ooorts  will  interfere  upon  the  subject  of  a  contract  with  a  coon- 
try  which  he  d<les  not  recognize,  or  will  assist  in  the  reoovery  of  monej  advanced 
by  the  subjects  of  this  country  to  a  colony  at  war  with  its  parent  state,  the  parent 
state  being  at  peace  with  this  coontiy.     Quodre. 

This  was  a  bill  filed  by  three  persons,  on  behalf  of  themselyes 
and  all  the  other  holders  of  scrip  or  shares  of  the  Peruvian  loan, 
against  John  Garcia  del  Rio  and  James  Paioissien,  who  were 
stated  by  the  bill  to  have  come  over  firom  South  America  in  the 
character  of  envoys  and  ministers,  from  a  government  styling 
itself  the  Pe.ruvian  government,  to  this  country,  and  to  have  re- 
presented themselves  to  be  empowered  to  contract  for  a  loan  for 
the  use  of  the  said  government,  and  against  Thomas  Kinder  the 
younger,  the  contractor  for  the  loan,  and  William  Everett  and 
others,  the  l)ankers  to  whom  the  subscriptions  for  the  loan  were 
paid.  The  bill  prayed  that  an  account  might  be  taken  of  the 
moneys  which  had  been  advanced  and  paid  by  the  plaintiffs  and 
the  other  holders  of  scrip  or  shares  of  the  loan  who  should  come 
in  and  claim  the  benefit  of  the  suit,  and  that  the  plaintiff  and 
such  other  holders  as  aforesaid  might  be  declared  entitled  to 
have  what  they  had  so  paid  returned  to  them,  and  to  have  the 
moneys  paid  to  and  remaining  in  the  hands  of  the  defendants,  the 
bankers,  applied  for  that  piurpose,  and  that  an  account  of  such 
moneys  might  be  taken,  and  that  the  same  might  be  applied  ao« 
cordingly,  and  that  in  the  meantime  the  defendants,  the  bankers, 
might  be  restrained  from  parting  with  such  moneys,  and  the 
other  defendants  from  receiving  or  disposing  of  the  same. 

I 
It  appeared  by  the  pleadings,  that  in  October,  1822,  the  de- 
fendant Kinder  entered  into  a  contract  for  a  loan  of  money  to 
the  defendants  Garcia  del  Rio  and  Paroissien  for  the  service  of 
the  state  of  Peru,  to  be  in  part  secured  by  bonds  of  the 
Peruvian  government  payable  to  bearer ;  *that  a  great    [*298] 
number  of  persons  afterwards  purchased  from  Kinder 
scrip  or  shares  of  the  loan ;  that  the  scrip  having  been  in  many 
instances  sold  by  the  original  holders,  the  plaintiffs  severally 
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became  purchasers  of  portions  of  it ;  and  that  two  instahnents 
had  been  paid  by  the  several  holders  of  scrip,  on  account  of  the 
loan,  into  the  hands  of  the  defendants,  the  bankers.  The  bill  pro- 
ceeded upon  the  ground  of  fraud  and  misrepresentation,  and  of  in- 
ability on  the  part  of  the  envoys  and  the  contractor  to  perfect  the 
security  which  they  had  undertaken  to  give  for  the  loan,  and 
amongst  other  things  the  bill  alleged,  that  no  such  government  as 
the  Peruvian  government  had  ever  been  acknowledged  by  his 
Majesty,  and  that  in  feet  there  was  no  such  government  in  exist- 
ence, but  that  Peru  still  remained  a  province  and  dependency 
of  the  kingdom  of  Spain. 

The  defendant  Blinder,  by  his  answer,  admitted  that  the  Peru- 
vian government  had  not  been  acknowledged  as  an  independent 
state  by  the  government  of  Great  Britain ;  but  he  stated  that 
there  was  in  feet  such  a  government  in  South  America,  and  that 
it  was  an  assumed  government  in  opposition  to  the  former  gov- 
ernment of  Spain  in  that  country,  and  had  been  formed  by  a 
revolution  of  the  people  in  Peru,  who  had  driven  out  the  Spanish 
viceroy  and  established  a  government  of  their  own;  and  he 
therefore  denied  that  Peru  still  remained  a  province  or  depend- 
ency of  the  kingdom  of  Spain,  and  insisted  that  it  was  independ- 
ent of  Spain.  The  defendant  further  stated,  that  he  was  a  holder 
of  scrip  on  hiB  own  private  account,  and  that  he  believed  that 
the  plaintifls  were  not  authorized  by  any  of  the  other  holders  of 
scrip  to  institute  the  suit  on  their  behalf,  and  that  many  of  the 
other  holders,  if  not  all  of  them,  were  content  to  abide  by  their 
contracts  to  purchase  such  shares  of  the  loan  as  they  had  respect- 
ively contracted  to  nurchase,  and  were  either  ignorant  of  or  dis- 
approved the  suit. 

[*299]        *The  injunction  prayed  by  the  bill  having  been  ob- 
tained ex  jHirtej  a  motion  was  now  made  on  the  part  of 
the  defendant  Kinder  to  dissolve  it 

Mr.  WeihereU,  Mr.  Heald  and  Mr.  SoujpeU,  in  support  of  the 
motion^  argued  that  the  court  could  not,  under  the  circimistan- 
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oes  of  the  case,  interfere  for  the  purpose  of  cancelling  the  loan, 
consistently  with  the  general  principle,  that  in  order  to  set  aside 
a  contract,  misrepresentation  or  a  fraudulent  suppression  of  facts 
must  be  established ;  and  they  insisted  that  the  plainti£&  could 
not  sue  on  behalf  of  themselves  and  the  other  holders  of  scrip,  as 
all  the  holders  of  scrip  had  not  a  common  interest,  and  the  ob- 
ject of  the  bill  was  to  put  an  end  to  a  transaction,  which  many 
of  the  subscribers  had  undertaken  for  their  owiv  benefit,  and 
were  willing  to  persevere  in. 

The  Lord  Chancellor  : — ^We  all  know  that  Peru  was  part 
of  the  dominions  of  Spain,  and  that  Spain  and  this  country 
are  at  peace,  and  that  this  country  has  not  acknowledged  the 
government  of  Peru ;  I  want  to  know,  whether,  supposing  Peru 
to  be  so  &r  absolved  from  the  government  of  Spain  that  it 
never  can  be  attached  to  it  again,  the  king's  courts  will  interfere 
at  all  while  the  Peruvian  government  is  not  acknowledged  by 
the  government  of  this  countr3^  What  right  have  I,  as  the 
king's  judge,  to  interfere  upon  the  subject  of  a  contract  with  a 
country  which  he  does  not  recognize  ?  Another  question  is,  whe- 
ther, if  individuals  in  this  country  choose  to  advance  their  money 
for  the  purpose  of  assisting  a  colony  opposed  to  its  parent  state,  that 
parent  state  being  at  peace  with  this  country,  the  courts  of 
justice  *here  will  assist  them  to  recover  their  money,  and  [*300] 
will  not  leave  them  to  get  it  as  they  can?  . Practically 
speaking,  great  inconvenience  may  result  from  these  transactions, 
for  if  at  any  future  time  the  government  of  this  country  shall  be 
disposed  to  say,  Peru  shall  still  continue  annexed  to  Spain,  these 
creditors  will  immediately  come  to  the  government  and  say,  do 
not  accede  to  the  arrangement,  unless  Spain  will  pay  us  what  we 
have  advanced  to  the  colony.  The  cases  where  one  party  files 
a  bill  on  behalf  of  himself  and  others,  are  cases  where  the  others 
have  a  choice  between  that  and  nothing,  but  how  can  it  be  man- 
aged where  some  parties  are  not  dissatisfied,  and  are  disposed  to 
abide  by  the  contract. 

The    AUorney- General,    Mr.   Shadwell   and    Mr.    PemberUm^ 
Vol.  I.  18 
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against  the  motion : — Assuming  that  the  contract  is  against  ptlb- 
lic  policy,  the  court  cannot  be  called  upon  to  enforce  it,  but 
either  party,  though  particeps  criminis^  may  call  upon  the  court 
to  rescind  it.  Neville  v.  Wilkinson^{a)  Si.  John  v.  Si,  Johnj{b) 
VauxhaU  Bridge  Company  v.  Spencer ^{c)  Morris  v.  if  Oullockj{d) 
In  Pearce  v.  Piper{e)  the  object  of  the  bill  was  to  adjust  the 
rights  of  the  parties,  upon  a  suggestion  that  the  original  contract 
was  vicious  and  could  not  be  carried  into  effect,  and  upon  the 
Master's  report  that  it  could  not  be  carried  into  execution,  the 
contract  was  dissolved.  In  that  case  the  bill  was  permitted  to 
be  filed  by  some,  on  behalf  of  themselves  and  others. 

Mr.  Wigram  for  the  defendants  the  bankers. 

[*301]  *Mr.  Weiherell  in  reply  was  stopped  by  the  Lord 
Chancellor,  who  said  that  the  plaintiffs,  if  they  had 
any  demand  at  all,  had  each  a  demand  at  law,  and  each  a  several 
demand  in  equity ;  that  they  could  not  file  a  bill  on  behalf  of 
themselves  and  the  other  holders  of  scrip,  and  as  they  were  una- 
ble to  do  that,  they  could  not,  having  three  distinct  demands, 
file  one  bill ;  and  upon  that  ground  alone,  his  Lordship,  without 
again  adverting  to  the  question  ^  of  public  policy,  dissolved  the 
injunction. 


Clutton  v.  Pardon 


1823 :  24th  July. 

A  solicitor's  bill  having  been  partly  taxed  and  paid,  an  order  obtained  as  of  ooorse, 
rcfbrring  the  bill  generally  for  taxation,  was  discharged  with  costs. 

The  conduct  of  the  solicitor  cannot  be  adduced  in  support  of  such  an  order,  and 
the  costs  of  affidavits  upon  that  subject  were  ordered  to  be  paid  as  between  soli- 
citor and  client 

(a)  1  B.  C.  C.  643.  {d)  Ambler,  432. 

(6)  11  Ves.  536.  fe)  17  Ves.  1 

(c)  2  Madd.  Rep.  356. 
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Where  a  party  has  a  preBsing  aeoeaeitj  for  papers  in  the  hands  of  his  sotieiUir,  ttie 
ooart  will  order  them  to  be  delivered  up  upon  a  deposit  being  made  sufflcient  to 
cover  the  amount  of  the  solicitor's  bill  and  the  costs  of  the  taxation. 

An  order  directing  the  costs  of  the  suit  to  be  taxed,  warrants  a  taxation  Qp  to  tlia 
time  of  the  Master's  naking  bis  report 

This  was  a  motion  to  dischai^  the  common  order,  made  bb 
of  course  by  the  Master  of  the  Rolls,  upon  the  petition  of  William 
Clutton,  the  personal  representative  of  Thomas  Clutton^  for  the 
taxation  of  a  bill  of  costs  delivered  by  a  solicitor,  and  for  the 
delivery  upon  oath  of  all  papers  in  the  possession  of  the  8olici«> 
tor  belonging  to  the  petitioner  upon  payment  of  the  bill.  It  ap- 
peared by  the  affidavit  of  the  solicitor  in  support  of  the  motion, 
that  the  papers  in  the  cause  came  into  his  hands  in  the  year 
1799,  as  solicitor  for  the  then  defendants,  the  executors  of  the 
said  Thomas  Clutton,  who  were  all  since  dead;  that  in  the  year 
1807,  an  order  was  made  in  the  cause,  by  which  it  was  referred 
to  the  Master  to  tax  all  parties,  their  costs  of  the  suit  as  between 
solicitor  and  client^  that  in  April,  1812,  his  bill  of  costs  on  the 
part  of  the  defendants,  the  executors,  was  left  in  the  Master^s 
office,  and  that  in  June,  1812,  the  bill  was  taxed  at  482^ ;  that 
in  June,  1817,  300^  was  paid  to  him  on  account  of  his 
bill,  and  that  in  ^January,  1823,  a  copy  of  the  bill,  [*802] 
being  in  fact  the  bill  by  the  order  in  question  referred 
for  taxation,  showing  the  balance  of  132^  in  his  favor,  was  sent 
by  him  to  the  solicitors  of  the  said  William  Clutton,  by  whom 
he  had  been  applied  to  for  the  delivery  of  the  papers,  belonging 
to  the  estate  of  the  said  Thomas  Clutton ;  that  the  balance  of 
182^  was  paid  to  him  in  February,  1823,  and  that  all  the  papers 
belonging  to  the  estate  of  the  said  Thomas  Clutton  had  since 
been  delivered  by  him  to  the  said  William  Clutton.  The  affi- 
davits in  opposition  to  the  motion,  after  impeaching  the  conduct 
of  the  solicitor,  by  imputing  to  him  that  he  had  been  guilty  of  a 
breach  of  confidence,  in  having  given  to  another  person  a  paper 
in  the  cause  of  a  private  nature  to  be  made  use  of  for  purposes 
prejudicial  to  the  testator's  family,  proceeded  to  state,  that  the 
bill  of  costs  carried  into  the  Master's  office  had  only  been  partly 
taxed  in  June,  1812,  several  items  having  been  marked  as  re- 
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quiring  fiirther  explanation  ;  that  the  taxation  had  never  been 
completed,  and  no  certificate  or  report  had  been  made  by  the 
Master ;  and  that  several  items  had  been  lately  added  to  the  bill 
which  had  never  been  taxed  at  all.  It  was  further  represented 
by  those  affidavits  that,  before  the  order  in  question  was  obtained, 
a  special  motion  had  been  made  before  the  Vice-Chancellor  for 
the  taxation  of  the  bill,  and  that  his  Honor  had  refused  it,  upon 
the  ground  that  the  object  might  be  obtained  by  a  common 
order,  and  that  a  notice  of  motion  was  unnecessary  and  irregular.(a) 

Mr.  Hart  and  Mr.  Barber^  in  support  of  the  motion, 
[*808]     contended  that  where  a  solicitor's  bill  had  been  *paid 
and  the  payment  acquiesced  in,  the  court  would  not  re- 
fer it  for  taxation  as  a  matter  of  course,  and  cited  Langstaffe  v. 
Taylor^iff)  and  Plenderleath  v.  Fraser,{c) 

Mr.  WeihereU  and  Mr.  Ching^  against  the  motion,  argued  that 
if  upon  the  whole  matter  the  bill  must  be  taxed,  the  court  would 
not  discharge  the  order ;  they  distinguished  the  case  from  those 
which  had  been  cited  by  the  want  of  acquiescence,  and  insisted 
that  mere  payment  of  a  solicitor's  bill  was  not  sufficient  to  bar  the 
right  to  taxation.  They  stated  that  the  object  of  the  parties  in 
obtaining  the  order  was  to  have  the  papers  delivered  up  upon 
Mth. 

The  Lord  Chancellor  : — ^This  is  a  motion  to  discharge  an 
order  made  by  the  Master  of  the  Rolls  upon  a  petition  perfectly 
of  course,  and  in  answer  to  such  an  application  nothing  more 
was  required  on  the  part  of  those  who  obtained  the  order,  than  to 
show  that  they  were  entitled  to  it  as  of  course.  The  question  of 
conduct  has  nothing  to  do  with  this  case,  and  it  was  improper  to 

(a)  In  Ex  parte  Hewitt^  in  the  matter  of  Morris,  Bucks  Bank,  Gas.  388,  the  Vio»- 
Chancellor  is  reported  to  hare  said,  after  consulting  Mr.  Crofts,  the  Registrar,  that 
the  uniform  practice  was  to  order  a  solicitor's  bill  to  be  taxed  as  of  course,  and  if 
there  were  any  special  circumstances  in  the  case,  the  solicitor  might  make  a  special 
application  to  the  court  to  modify  or  discharge  the  order. 

(6)  14  Vee.  262.  (c)  3  Vea.  and  Beam.  114L 


CASES  IN  CHANCERY.  803 


1823.— Clntton  v.  Pardon. 


«nter  into  afSdavits  upon  that  subject  with  respect  to  an  order 
of  course  and  a  motion  to  discharge  that  order.  It  is  clear  to 
me  that,  as  to  those  affidavits,  this  order  must  be  discharged  with 
<50sts  as  beti^'^een  solicitor  and  client.  If  the  conduct  of  the  solici- 
tor was  such  as  to  entitle  the  parties  to  a  taxation  of  the  bill  on 
that  ground,  it  ought  to  have  been  the  subject  of  a  special  appli- 
cation. With  respect  to  the  point  of  practice,  where  a  person 
means  to  have  a  bill  taxed,  if  he  thinks  proper  to  pay  that  bill, 
he  does  not  thereby  necessarily  waive  the  right  to  taxation ;  he 
may  intimate  that  he  pays  it  without  prejudice  to  taxation,  and 
there  may  be  cases  where,  without  one  word  being  said, 
he  *would  have  a  right  to  have  the  bill  taxed.  Every  [*804] 
attorney  has  a  right  to  hold  papers  till  his  bill  is  paid ; 
the  language  of  every  order  which  is  made  upon  the  subject  is, 
that  upon  payment  of  what  is  due  the  papers  shall  be  delivered 
over ;  but  where  a  party  has  a  pressing  necessity  for  papers,  the 
court  will  order  them  to  be  delivered  over  upon  a  deposit  being 
made,  which  will  cover  not  only  what  is  due  upon  the  bill,  but 
what  may  be  due  for  the  costs  of  the  taxation. 

With  respect  to  the  circimistances  of  this  case,  it  was  not  ex- 
plained to  the  solicitor  that  there  was  to  be  a  taxation  of  his  bill, 
but  even  if  it  had  been  so  explained,  what  had  passed  before  was 
sufficient  to  make  the  application  for  taxation  the  subject  of  a 
special  motion,  instead  of  a  motion  of  course.  If  the  bill  was  to  be 
taxed  under  the  order  made  in  1807,  the  prc^r  course  was  to  take 
out  a  warrant  to  go  on  with  the  taxation ;  unless  I  am  mistaken 
that  order  would  warrant  the  taxation  of  the  costs  of  the  suit  up 
to  the  time  of  the  Master's  making  his  report,  but  for  fear  I  should 
be  mistaken  about  that  I  will  lay  it  out  of  the  case.  It  would 
be  a  long  time  before  I  could  consent  to  say,  that  if  a  bill  was 
carried  into  the  Master's  office  for  taxation,  and  the  Master  went 
through  part  <rf  that  bill,  a  party  could  come  here  upon  a  petition 
of  course,  not  to  have  the  authority  of  the  court  to  go  on  with 
the  taxation  already  begun,  but  for  an  order  for  some  other  Mas- 
ter to  begin  again  and  tax  the  whole  of  that  bill ;  but  if  upon 
tiie  credit  of  the  taxation  the  bill  has  been  in  part  paid,  how  is  it 
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possible  to  say  that  a  motion  of  course  can  be  made  to  tax  that 
bill.  The  only  question  which  I  have  to  decide  is,  whether  this 
order  has  been  regularly  obtained ;  I  think  it  has  not  been  regu- 
larly obtained.  Let  the  order  be  discharged  with  the  common 
costs,  and  as  to  so  much  of  the  affidavits  as  relate  to  ccMiduct,  let 
the  costs  be  paid  as  between  solicitor  and  client. 


[*305]  *RODENHURST  V,  TUDMAN. 

1823:  24th  July. 

Motion  to  stay  the  execution  of  a  writ  of  inquiry  of  damages,  not  supported  by  the 
ordisaiy  affidavit  upoa  a  motion  to  stay  trial,  refused  with  costs. 

The  plaintiffs  having  suffered  judgment  by  de&ult  in  an  a(^tion 
for  breach  of  covenant  brought  against  them  as  the  executors  of 
James  Rodenhurst  by  the  defendant  Tudman,  the  Attorney- 
General  and  Mr.  Phillimore  moved  on  their  behalf,  that  the  com- 
mon injunction,  which  had  been  obtained  for  want  of  answer, 
might  be  extended  to  stay  the  execution  of  a  writ  of  inqjiiry  of 
damages,  and  of  all  further  proceedings  in  the  action  until  the 
defendant  Tudman  should  put  in  his  answer,  and  the  court  make 
further  or  other  order  to  the  contrary.  The  motion  was  sup- 
ported by  an  affidavit  that  the  rights  of  Tudman  under  the  cove- 
nant were  disputed  by  other  parties,  co-defendants  to  the  bill, 
and  could  only  be  determined  by  a  court  of  equity,  and  that  the 
damages  could  not  be  safely  assessed  till  the  rights  of  all  parties 
were  determined  by  the  court,  and  accounts  taken  of  the  real  and 
personal  estates  of  James  fiodenhurst,  for  which  purposes  the 
bUl  was  filed. 

The  Lord  Chancellor,  upon  the  motion  being  opened,  said, 
I  do  not  recollect  any  instance  of  staying  trial  or  staying 
the  execution  of  a  writ  of  inquiry  of  damages,  except  where  a 
party  wants  discovery  to  aid  him  in  the  trial.  This  is  in  effect 
a  motion  to  stay  trial,  and  being  a  motion  to  stay  trial,  the 
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question  is  whether  there  Ls  the  ordinaiy  affidavit  Another 
objection  to  the  motion  is,  that  until  there  is  a  decree  in  this 
court  I  have  no  right  to  prevent  a  man  from  going  to  judgment ; 
can  I  say  he  shall  not  have  a  preference  over  other  creditors? 

Motion  refused  with  costs. 


♦Wade  v.  Saunders.  [*806] 

HOLLS.— 1823:  25th  July 

The  court  refused  to  take  the  consent  of  a  znArried  woman  to  give  up  her  reversion- 
ary interest,  in  part  vested,  and  in  part  oontingent  in  a  fund  in  court,  in  favor  of 
a  purchaser  from  her  husband. 

Edward  Saunders,  by  his  will  dated  the  8th  of  October, 
1799,  gave  and  bequeathed  to  Helen  Saunders,  her  executors, 
administrators  and  assigns,  the  sum  of  6,000?.,  upon  trust  to  in- 
vest the  same  in  some  public  stocks  or  funds,  and  to  pay  the 
dividends  or  ijiterest  thereof  to  his  daughter  Helen  Wade  and 
her  husband  John  Wade  during  their  lives  and  the  life  of  the 
survivor,  and  after  the  death  of  the  survivor,  upon  trust  for  the 
children  of  his  said  daughter  Helen  Wade  by  her  said  husband 
John  Wade,  equally  to  be  divided  between  them  on  their  sever- 
ally attaining  the  age  of  twenty-one  years,  with  benefit  of  survi- 
vorship in  case  of  the  death  of  any  of  them  under  that  age. 

After  the  death  of  the  testator  this  suit  was  instituted,  and  the 
legacy  of  6,000/.  was,  under  the  directions  of  the  court,  invested 
in  the  purchase  of  11,000/.  3  per  cent,  consol.  bank  annuities, 
which  was  transferred  into  the  name  of  the  Accountant-Greneral 
in  trust  in  the  cause. 

A  petition  was  now  presentea  by  Matthew  Handcock  and 
Helen  Maria  his  wife,  and  by  John  Samuel  Schwenck,  which, 
after  stating  to  the  effect  above  stated,  and  that  the  said  John 
Wade  and  Helen  his  wife  were  still  living,  and  had  nine  chil- 
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drcD,  and  that  the  petitioner  Helen  Maria  Handcock  was  one  of 
those  children  and  had  attained  her  age  of  twenty-one  years,  but 
that  seven  of  the  other  children  were  under  that  age,  went  on  to 
state,  that  the  petitioners  Handcock  and  wife  had  contracted 
with  the  petitioner  Schwenck  for  the  sale' to  him  of  their  rever- 
sionary interests,  as  well  vested  as  contingent,  in  the  said 
[*307]  sum  of  ll,OOOZ.  3  per  cent,  consol.  *bank  annuities,  but 
that  the  petitioner  Schwenck  was  unwilling  to  complete 
the  purchase,  unless  the  petitioner  Helen  Maria  Handcock  would 
forego  all  her  rights  in  the  said  stock ;  the  petition  therefore 
prayed,  that  the  petitioner  Helen  Maria  Handcock  might  IJe  ex- 
amined for  the  purpose  of  testifying  her  consent  to  the  transfer 
of  her  share  or  shares  of  the  said  stock  to  the  petitioner  Schwenck, 

The  Master  of  the  Rolls,  upon  the  petition  being  opened, 
refused  to  take  the  consent. 

Mr.  Barber  for  the  petition. 


Hughes  v.  Wynne. 


Rolls.— 1823:  28th  July. 

Where  real  estates  are  devised  m  trust  for  the  payment  of  debts,  in  aid  of  the  per> 

sonal  estate,  the  Statute  of  Limitations  does  not  run  in  equity  after  the  death  of  the 

testator. 

Egbert  Watkins  Wynne,  by  his  will,  dated  the  16th  of 
October,  1805,  directed  that  all  his  just  debts  and  funeral  and 
testamentary  expenses  should  be  fully  paid  and  satisfied  out  of 
his  personal  estate  as  far  as  the  same  would  extend,  and  after- 
wards out  of  the  fund  thereinafter  directed  and  appointed  for 
that  purpose ;  and  after  giving  several  pecuniary  legacies,  charged 
upon  the  surplus  moneys  to  arise  from  the  sale  of  an  estate, 
which,  by  an  indenture  dated  the  5th  of  October,  1805,  he  had 
conveyed  to  trustees  in  trust  to  sell  for  the  purpose  of  dischar- 
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ging  several  incumbrances  and  debts,  including  the  simple  con- 
tract debts  then  due  and  owing  from  him,  the  testator  gave  and 
devised  certain  other  estates  to  trustees  for  the  term  of  600  years, 
as  an  auxiliary  fund  for  raising  such  sum  as  might  be  wanted,  in 
aid  of  his  personal  estate  and  the  estate  directed  to  be 
♦sold,  for  the  payment  and  discharge  of  his  debts  and  [*308] 
funeral  expenses;  and  he  authorized  his  trustees  to  raise, 
by  mortgage  of  the  estates  comprised  in  the  term,  such  sums  of 
money  as  might  be  wanted  for  the  purpose  last  mentioned.  The 
testator  died  in  1806,  and  by  the  decree  in  this  suit,  which  was 
instituted  by  the  trustees  in  1814,  it  was  referred  to  the  Master 
to  take  an  account  of  his  debts  with  the  usual  directions. 

The  Master,  by  his  report,  stated  that  several  charges  had  been 
brought  in  before  him  on  behalf  of  persons  claiming  to  be  credi- 
tors of  the  testator  in  respect  of  debts  due  to  them  on  simple  con- 
tract, but  that  the  testator  having  died  in  1806,  and  the  bill  in 
iins  cause  not  having  been  filed  till  1814,  a  period  of  eight  years, 
without  any  proceedings  being  taken  for  the  recovery  of  the  said 
debts,  he  had  not  thought  fit  to  allow  the  same,  conceiving  them 
to  be  barred  by  the  Statute  of  Limitations.  One  of  the  creditors 
by  simple  contract  having  excepted  to  this  report,  the  exception 
now  came  on  to  be  argued. 

Mr.  Agar  for  the  exception,  contended  that  where  a  trust  was 
created  for  the  payment  of  debts,  they  could  not  be  barred  be- 
cause the  trustee  did  not  execute  the  trust;  he  cited  Executors 
of  Fergus  v.  Gore^{a)  and  Morse  v.  LangJiam,{b) 

Mr.  Wingfield  in  support  of  the  Master's  report,  argued  that 
the  creditors  having  omitted  to  claim  for  so  long  a  period,  the 
court  would,  by  analogy  to  the  Statute  of  Limitations,  assume 
that  their  claims  had  been  satisfied. 

Mr.  Shadwell,  Mr.  RoupeU^  Mr.  Tinney  and  Mr.  IF.  Parker^  ap- 
peared for  the  other  parties. 

(a)  1  Soh.  a^  LeC  lOY.  (6)  2  Ve&  and  Beun.  280« 
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[*309]        *The  Master  op  thb  Rolls  : — ^The  question  is  how 
the  debt  stood  at  the  death  of  the  testator ;  it  is  not  to 
be  inferred  that  a  man  has  no  debt,  beoanse  he  does  not  go  to 
law  to  enforce  payment  when  he  has  a  trustee  to  pay  him. 

The  exception  was  allowed. 


Cooke  v.  Da  vies. 


1823 :  26th,  30th  and  Slst  July. 

Where  a  plfuntiff  amended  his  bill  after  answer,  but  did  not  serve  a  subpoena  to 
answer  the  amendments  or  file  a  replication  to  the  answer,  an  order  obtained  as 
of  oourse  to  dismiss  the  bill  for  want  of  prosecution,  after  three  terms  from  the 
filing  of  the  answer,  but  within  three  terms  of  the  date  of  the  amendments,  was 
held  to  be  regular,  though  the  defendant  had  obtained  an  order  that  the  plain- 
tiff should  amend  his  bill  within  a  limited  time,  and  the  plaintiff  had  amended 
accordingly,  and  had  also  amended  the  defendant's  office  copy  of  the  bilL 

Where  a  bill  is  amended  after  answer,  but  no  subpoena  is  served  to  answer  the 
amended  bill,  the  amendments  go  for  nothing. 

The  bill  in  this  cause  was  filed  on  the  14th  of  July,  1821,  and 
an  answer  having  been  put  in,  the  bill  was  amended ;  the  de- 
fendant put  in  her  answer  to  the  amended  bill  on  the  4th  of  Feb- 
ruary, 1822,  and  on  the  21st  of  June  following,  the  plaintiff  ob- 
tained a  second  order  to  amend;  on  the  10th  of  April,  1823,  no 
amendment  having  been  made,  the  defendant  moved  to  discharge 
the  order  to  amend,  and  to  dismiss  the  bill  for  want  of  prosecu- 
tion, but  the  plaintiflF  met  the  motion  by  undertaking  to  amend 
within  ten  days ;  he  accordingly  amended  his  bill  within  the 
limited  time,  and  also  amended  the  defendant's  office  copy,  but 
he  neither  filed  a  replication  to  the  answer,  nor  served  a  subpoena 
to  answer  the  amendments ;  the  defendant,  therefore,  on  the  13th 
of  July  following,  obtained  the  common  order  to  dismiss  the  bill 
for  want  of  prosecution,  upon  the  allegation,  that  no  further  pro- 
ceedings had  been  had  in  the  cause  since  the  answer  was  put  in 
to  the  amended  bill. 
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A  motion  was  now  made  to  discharge  the  order  of  dismission 
for  irregularity. 

*Mr.  Heald  for  the  motion.  [*310] 

Mr.  Richards  against  it. 

The  Lord  Chaj!? cellor  :— I  have  always  understood,  that  if 
a  bill  is  filed,  and  an  answer  is  put  in,  and  then  an  order  is  ob- 
tained to  amend,  and  the  bill  is  amended,  but  no  subpoena  to 
answer  the  amended  bill  is  served,  the  amendments  go  for  noth- 
ing. The  question  is,  whether  it  makes  any  difference,  that  after 
the  order  to  amend,  the  defendant  obtained  an  order  that  the 
amendments  should  be  made  within  ten  days,  and  the  amend- 
ments were  made  within  that  time. 

The  Begistrar  was  directed  to  inquire  into  the  practice,  and 
upon  the  result  of  that  inquiry  the  motion  was  refused  with 
costs. 


Harris  v.  Lloyd. 


1823:  8th  Julj  and  Ist  Augost. 

Illegitimate  children  not  entitled  under  the  description  of  children  in  a  will,  the 
intention  not  being  sofficiently  apparent  upon  the  fisbce  of  the  will  Legacy  in 
trust  for  the  children  of  A.  to  be  equally  divided  between  them  with  benefit  <^ 
survivorship  and  a  provision  for  maintenance  out  of  the  interest,  A.  havmg  no 
children  at  the  death  of  the  testator:  held,  that  after-bom  children  would  take, 
and  that  the  interest  till  the  birth  of  a  child  fell  into  the  residue. 

The  interest  of  a  legacy  not  expressly  disposed  of  by  a  will  till  the  persons  come 
into  existence  who  are  to  take  the  capital,  faUs  into  the  residue. 

Edward  Harris,  by  his  will  dated  the  10th  of  October,  1809, 
devised  to  his  executors  all  the  estates  of  which  he  was  seised  in 
mortgage,  upon  trust,  on  payment  of  the  mortgage  moneys,  to 
convey  the  same  to  the  persons  entitled  to  the  equity  of  redemp- 
tion thereof;  and  after  bequeathing  the  sum  of  6,000/.,  part  of 
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the  moneys  to  be  received  in  reject  of  the  mortgages,  upon  cer- 
tain trusts  for  the  benefit  of  Edward  Goring  and  James  Goring, 
he  directed  his  executors  to  invest  the  residue  of  such  moneys 

upon  mortgage  or  in  the  funds,  and  to  stand  possessed 
[*811]     of  the  same,  in  trust  for  all  and  every  *the  child  and 

children  of  his  son  Edward  Harris,  if  more  than  one  to 
be  equally  divided  between  them  share  and  share  alike,  the 
shares  of  sons  to  be  vested  at  twenty-one,  and  to  be  paid  or  trans- 
ferred at  twenty -five,  and  the  shares  of  daughters  to  be  paid  or 
transferred  at  twenty-one  or  marriage,  \vith  benefit  of  survivor- 
ship as  to  the  shares  of  children  dying  under  twenty-one,  and  a 
direction  that  until  the  shares  of  the  children  should  become  pay- 
able, the  dividends  and  interest  of  the  trust  funds  or  securities 
should  be  applied  in  their  maintenance  and  education ;  the  tes- 
tator gave  to  Sarah  Byrne  all  the  rest  and  residue  of  his  estate 
and  effects. 

After  the  death  of  the  testator  a  suit  was  instituted  by  Ed- 
ward Goring  and  James  Goring,  and  by  three  infants  who  were 
represented  to  be  the  children  of  Edward  Harris,  the  son,  for  an 
account  of  the  moneys  due  to  the  testator  upon  mortgage  at  the 
time  of  his  decease,  and  the  mortgage  moneys,  amounting  to  the 
sum  of  8,400^.,  having  been  received  by  the  executors,  were 
paid  into  court  and  invested.  By  the  decree,  part  of  the  fund  in 
court  was  appropriated  to  answer  the  legacy  of  ofiOOL,  and  it 
being  declared  that  the  infant  plaintiffs,  if  they  were  the  only 
children  of  the  said  Edward  Harris,  the  son,  were  entitled  to 
the  remainder  of  the  fund,  it  was  referred  to  the  Master  to  in- 
quire what  children  the  said  Edward  Harris,  the  son,  had  at  the 
testator's  death,  and  whether  he  had  had  any  children  born  since 
that  time.  In  the  farther  progress  of  the  suit,  the  Master  hav- 
ing reported  that  Edward  Harris,  the  son,  had  at  the  death  of 
the  testator  three  children  only,  the  three  infant  plaintiflfe,  and 
that  he  had  had  no  child  bom  since  the  testator's  decease,  an 
order  was  made  that  the  interest  of  the  unappropriated  part  of 
the  fund  in  court  should  be  applied  in  the  maintenance  of  the 
infant  plaintiffs,  their  father  not  being  of  ability  to  maintain 


CASES  IN  CHANCERY.  812 

1823.--Hfiina  v.  Uoyd. 

them.  The  payment  of  maintenance  was  afterwards 
•suspended  by  an  order  dated  the  1st  of  *February,  [*312] 
1821,  made  upon  the  petition  of  the  defendants,  the 
executors,  stating  that  no  proof  had  been  adduced  of  Edward 
Harris,  the  son,  having  ever  been  married,  and  submitting  that 
the  infant  plaintiiFs,  if  they  were  illegitimate,  were  not  entitled 
to  any  benefit  under  the  will  of  the  testator.  A  supplemental 
bill  was  then  filed  by  the  infknts,  stating  that  they  were  always 
treated  by  the  testator  as  his  grandchildren,  and  boarded  and 
maintained  at  his  expense,  and  that  Edward  Harris,  their  father, 
had  no  other  child,  and  setting  forth  a  deed,  dated  subsequently 
to  the  filing  of  the  original  bill,  by  which  Sarah  Byrne  assigned 
to  trustees,  in  trust  for  them,  all  such  interest  in  the  funds  in 
question  as  she  was  entitled  to  as  residuary  legatee  of  the  testa- 
tor, in  case  there  were  no  children  of  the  said  Edward  Harris, 
the  son,  to  take  by  that  description  under  the  testator's  will. 

A  petition  presented  by  the  infants,  insisting  that  they  were 
entitled  to  the  dividends  of  the  unappropriated  part  of  the  fund 
in  court  by  virtue  of  the  deed,  independently  of  the  question  of 
legitimacy^  and  the  effect  of  the  bequest  contained  in  the  testa- 
tor's will ;  and,  therefore,  praying  that  the  order  of  the  1st  of 
February,  1821,  might  be  rescinded,  and  that  the  dividends  ac- 
crued and  to  accrue  due  upon  the  fund  in  question  might  be  ap- 
plied in  their  maintenance,  now  came  on  to  be  heard  with  the 
supplemental  suit. 

Mr.  Sugden  and  Mr.  Willis  in  support  of  the  petition: — ^With- 
out entering  into  the  question  whether  the  description  in  the 
will  comprehends  illegitimate  children,  the  infents  are  entitled 
to  the  interest  of  the  unappropriated  fimd  in  court  under  the 
deed  executed  by  Mrs.  Byrne,  upon  the  ground,  either  that  the 
gift  of  the  residue  of  the  mortgage,  money  is  an  immediate  gift 
to  a  class  of  persons  who  must  be  living  at  the  death  of  the 
testator,  *and  that  there  not  having  been  then  any  legit-  [*313] 
imate  children,  the  gift  altogether  foiled,  and  the  partic- 
ular residue  fell  into  the  general  residue ;  or  that  the  interest  of 
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the  particular  residue  until  the  birth  of  a  legitimate  child  is  undis- 
posed of,  and  forms  part  of  the  general  residuary  estate.  Upon 
the  first  point  they  relied  upon  the  provision  for  maintenance,  as 
evidence  of  intention  that  Ihe  persons  who  were  to  take  the  fund 
were  to  be  in  existence  at  the  death  of  the  testator,  and  cited 
Godfrey  v.  Davis^o)  and  Davidson  v.  Dallas.{b)  Upon  the  sec- 
ond point  they  cited  Wyndham  v.  Wyndham,{c)  Shawe  v.  Oun* 
liffe^{d)  and  Leake  v.  Bchin8on,{e) 

Mr.  ShadweU  and  Mr.  Seymour  for  the  executors. 

Mr.  Spence  for  Edward  Goring  and  James  Goring. 

The  Lord  Chancellor  : — Three  questions  arise  m  this  case ; 
first,  whether  the  persons  who  claim  as  children  are  children 
within  the  meaning  of  the  testator,  and  according  to  the  legal 
construction  of  the  word;  secondly,  whether  the  intention  of 
the  residuary  legatee  in  favor  of  those  persons  can,  as  it  respects 
the  principal  of  the  fund,  be  carried  into  execution,  regard  being 
had  to  the  circumstance  that  the  individual  whose  illegitimate 
children  have  been  considered  to  be  the  persons  intended  by  the 
testator  may  have  legitimate  children ;  and  thirdly,  whether,  ac- 
cording to  the  cases  of  Wyndham  v.  Wyndham  and  Shawe  v. 
Cunliffe,  the  interest  of  the  residue  of  the  mortgage  money  does 
not  fall  into  the  general  residue  until  there  is  a  legitimate  child; 
I  have  not  the  least  doubt  that  this  testator  meant  ille- 
f*314]  gitimate  children,  but  I  am  clearly  of  opinion  *that 
there  is  not  enough  upon  the  face  of  this  will  to  author- 
ize me  to  carry  that  intention  into  effect.(^)  With  respect  to 
the  bulk  of  the  residue  of  the  mortgage  money,  if  there  shall  be 
legitimate  children,  it  will  become  their  property.  With  respect 
to  the  interest  of  that  residue,  upon  the  best  consideration  which 
I  can  give  the  subject,  I  think  this  case  falls  within  the  author- 

(a)  6  Ve&  43.  (d)  4  B.  C.  C.  144 

(b)  14  Vea.  576.  (c)  2  Meriv.'363. 

(c)  3  B.  C.  C.  68. 

to)  Carkmig&Uy.  Vawdry,  5  Vca  630;  Sumw  v.  Kennerly,  1  Vea.  k  Beam.  4(19. 
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ity  of  the  cases  in  which  it  has  been  held  that  where  there  is  an 
interval  in  which  the  interest  is  not  disposed  of  expressly  by  the 
will,  before  the  persons  come  into  existence  who  sx^  to  take  the 
capital,  the  interest  falls  into  the  residue. 

The  order  was  accordingly  made. 


In  re  Magor. 

1823:  28th  July  and  4th  Angost. 

Upon  a  motion  for  a  prohibition,  a  oopy  of  the  libel  in  the  eodeaiastioal  court  verified 
by  affidavit,  and  a  BUggeetloii  on  parchment  setting  forth  the  libel  and  the  ground 
of  the  prohibition  prayed,  must  be  delivered  into  court,  and  if  the  prohibition  is 
granted,  affidavits  of  the  truth  of  the  facts  suggested  must  be  filed  within  six 
months.  * 

In  the  year  1820,  the  lessees  of  the  tithes  of  a  parish,  in  the 
diocese  of  Exeter,  instituted  a  suit  in  the  consistorial  court  of  the 
diocese,  against  John  Magor  for  the  subtraction  of  the  tithes  of 
corn ;  the  defence  made  to  the  suit  was,  that  the  lands  in  respect 
of  which  the  tithes  were  demanded  were,  down  to  the  year  1817, 
barren  and  unproductive,  and  were,  therefore,  by  law  exempt 
from  the  payment  of  tithes;  witnesses  having  been  examined  by 
both  parties  on  the  subject  of  the  exemption  set  up  by  the  de- 
fendant, the  cause  was  heard  before  the  chancellor  of  the  diocese 
of  Exeter,  on  the  20th  of  July,  1822 ;  but  before  sentence  was 
pronounced  an  order  was  made  by  his  Honor  the  Vice  Chancel- 
lor, prohibiting  the  chancellor  of  the  diocese  and  the 
lessees  of  the  tithes  from  further  proceeding  upon  *the  [*315] 
matters  in  question  in  the  consistorial  court,  and  direct- 
ing a  writ  of  prohibition  to  issue  accordingly ;  this  order  was 
obtained  upon  the  motion  of  Mr.  Knigld^  made  ex  parte  and  sup- 
ported by  an  affidavit,  which,  after  setting  forth  the  substance  of 
the  pleadings  in  the  consistorial  court,  and  stating  the  belief  of 
the  deponent  that  the  lands  in  respect  of  which  the  tithes  were 
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demanded  were  barren  and  unproductive  down  to  the  year  1817, 
and  were  exempt  from  the  payment  of  tithes  under  the  provisions 

of  the  statute  2d  and  3d  Edw.  6,  c.  18,(a)  alleged  that  the 
[*316]     *trial  of  the  question  whether  lands  were  barren  or  not 

barren  within  the  before-mentioned  statute,  belonged  as 
the  deponent  was  advised  and  believed,  to  the  temporal  courts  of 
the  realm,  and  not  to  any  spiritual  court.(J)  On  the  11th  of  De- 
cember, 1822,  a  writ  of  prohibition  issued  according  to  the  or-  i 

(a)  The  5th  and  14th  sections  of  the  statute  are  in  the  following  words  :• —  ' 

Section  5. — Provided  always,  and  be  it  enacted  by  the  authority  aforesaid,  that  j 

all  Biich  barren  heath  or  waste  ground,  other  than  such  as  be  diachai^gtMi  for  the 
payment  of  tithes  by  Act  of  Parliament,  which  before  this  time  have  lain  barren  and  i 

paid  no  tithes  by  reason  of  the  same  barrenness,  and  now  be  and  hereafter  shall  bo 
improved  and  converted  into  amble  ground  or  meadow,  shall  from  henceforth,  alter 
the  end  and  term  of  seven  years  next  after  such  improvement  flilly  ended  and  de- 
termined, pay  tithe  for  the  com  and  hay  growing  upon  the  same ;  anything  in  this 
act  to  the  contrary  in  any  wise  notwithstandi]|g» 

Section  14. — ^Be  it  further  enacted  by  the  authority  aforesaid,  that  if  any  party  at 
any  timo  hereafter,  for  any  matter  or  cause  before  rehearsed,  limited  or  appointed 
by  this  Act,  to  be  sued  or  determined  in  the  king's  ecclesiastical  court,  or  before  the 
eoclesiastical  judge,  do  sue  for  any  prohibition  in  any  of  the  King's  courts  where 
prohibitions  before  this  time  have  been  used  to  be  granted,  that  then  in  every  such 
case  the  same  party,  before  any  prohibition  shall  be  granted  to  him  or  them,  shall 
bring  and  deliver  to  the  hands  of  some  of  the  justices  or  judges  of  the  same  court 
where  such  party  domandeth  the  prohibition,  the  very  true  copy  of  the  libel  depend- 
ing in  the  ecclesiastical  court,  concerning  the  matter  wherefore  the  party  demandeth 
the  proliibition,  subscribed  or  marked  with  the  hand  of  the  same  party :  and  under 
the  copy  of  the  said  libel  shall  be  written  the  suggestion  wherefore  the  party  so  i 

demandeth  the  said  prohibition ;  and  in  case  the  said  suargestion,  by  two  honest  | 

and  suflacient  \vitnes8es  at  the  least,  be  not  proved  true  in  the  court  where  the  said 
prohibition  shall  be  so  granted,  within  six  months  next  following  after  the  said 
prohibition  shall  be  so  granted  and  awarded,  that  tlien  the  party  that  is  letted  or 
hindered  of  his  or  their  suit  in  the  ecclesiastical  court  by  such  prohibition,  shall  upon 
his  or  their  request  and  suit,  without  delay,  have  a  consultation  granted  in  the  same 
case  in  the  court  where  the  said  prohibition  was  granted ;  and  shall  also  recover 
double  costs  and  damages  against  the  party  that  so  pursued  the  said  prohibition,  the 
said  costs  and  damages  to  be  assigned  or  assessed  by  the  court  where  the  said  con- 
sultation shall  be  so  granted ;  for  which  costs  and  damages  the  party  to  whom  they 
shall  be  awarded  may  have  an  action  of  debt,  by  bill,  plaint  or  information,  in  any 
of  the  king's  courts  of  record,  wherem  the  defendant  shall  not  wage  his  or  their 
law,  nor  have  any  essoign  or  protection  allowed  or  admitted 

(b)  Amm^  I  Keb.  263. 
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der,(a)  and  on  ihe  26th  of  March  following,  a  further  affidavit 
waB|  in  complianoe  with  the  requisitions  of  the  statute  filed  by 
Magor  and  two  other  persons  to  the  same  effect  as  the  affidavit 
upon  which  the  order  was  obtained* 

A  motion  was  now  made  on  behalf  of  the  lessees  of 
the  *tithe8  that  the  order  of  the  Vice  Chancellor  might  [*317] 
be  (fiachaiged,  and  that  the  prohibition  issued  by  virtue 
thereof  might  be  superseded  for  irregularity,  or  that  a  writ  of 
consultation  might  issue,  directed  to  the  proper  officer  of  the 
consistorial  court  of  Exeter,  and  that  the  said  John  Magor  might 
be  ordered  to  pay  to  the  lessees  all  costs  occasioned  thereby  and 
by  such  supersedectSj  to  be  taxed  according  to  the  statute  in  that 
case  made  and  provided 

Mr.  ShadweU  and  Mr.  Pemherion  m  support  of  the  motion : — 
The  formalities  prescribed  by  the  statute  not  having  been  pur- 
sued, the  writ  of  prohibition  in  this  case  has  issued  irregularly. 
The  statute  requires  that  a  copy  of  the  libel  in  the  ecclesiastical 
court  shall  be  delivered  to  the  judge  from  whom  the  prohibition 
is  demanded,  with  the  suggestion  underwritten  why  the  party 
demands  the  prohibition ;  and  it  appears  from  Sir  Gilbert  Ger- 
rard  and  Sherrington's  Oaseijb)  always  to  have  been  considered 
necessary  that  surmises  should  be  delivered  to  the  court  There 
are  many  cases  in  Coke's  entries(c)  which  show  that  the  old  mode 

(a)  The  mandatory  part  of  the  writ  was  in  the  foUowing  form :  "  We,  therefore, 
wiUing  to  maintain  the  laws  and  rights  of  our  crown  of  England,  as  by  the  obliga- 
tion of  onr  oath  we  are  boond,  and  unwilling  that  onr  liege  subjects  should  be 
injured  by  suspension  in  contradiction  thereto,  do  prohibit  you  and  each  of  you 
firmly  enjoining  that  you  do  not  Airther  proceed  in  the  premises  against  the  said 
John  Magor,  nor  any  ftirther  hold  plea  before  you  touching  the  premises,  nor  that 
you  or  any  of  you  attempt  anything  that  may  tend  to  the  damage  of  the  said  John 
Kagor,  or  to  our  prejudice,  or  in  derogation  or  contempt  of  the  laws,  statutes  and  cus- 
toms of  our  kingdom  of  England,  or  to  the  hurt  of  our  erown,  under  the  damages 
of  incuRing  the  penalty  of  the  violations  of  our  laws :  and  If  you  have  pronounced 
agalDst  him  the  said  John  Kagor  by  raaaon  of  the  premises,  release  him  thereftom, 
and  absolutely  absolre  him  fhimthe  sane  on  the  peril  incumbent." 

(6)  1  Leon.  286.  (c)  Prohibition,  446. 
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of  proceeding,  where  a  person  sued  in  the  eoclesiastical  court 
considered  himself  entitled  to  a  prohibition,  was,  for  the  party  to 
declare  in  prohibition ;  issue  was  joined ;  the  &ct8  were  found 
by  a  jury ;  and  the  judgment  of  the  court  was  pronounced  upon 
the  finding  of  the  jury ;  but  the  modem  practice  of  the  courts  of 
law  is  to  grant  prohibitions  upon  motion.  The  courts  of  law, 
however,  whether  the  application  is  made  upon  motion  or  by 
declaration  in  prohibition,  take  care  that  an  opportimity  shall 
be  aflforded  to  the  adverse  party  of  disproving  the  fects  upon 

which  the  prohibition  is  applied  for.  It  is  not  disputed 
[*818]     that  this  court  may  issue  the  writ  upon  motion  ;(a)  *but 

in  Sibley  v.  Ch^awleyip)  it  was  said  that  a  prohibition 
was  not  duly  granted  upon  an  English  bill,  and  firom  that  case 
it  may  fairly  be  inferred  that  a  prohibition  ought  not  to  issue 
from  this  court  till  after  trial  of  the  fects.  Some  opportunity 
should  be  given  of  trying  the  question  whether  tiie  prohibition 
ought  to  issue.(c)  In  BlacJcborough  v.  Davis,{d)  it  is  said  that  the 
prohibition  should  be  returnable  into  the  King's  Bench  or  Com- 
mon Pleas.  The  conduct  of  the  party  has  precluded  him  from 
any  right  which  he  might  have  had ;  having  permitted  the  ques- 
tion to  be  tried  in  the  ecclesiastical  court,  he  cannot  now  be  al- 
lowed to  come  to  this  court  and  complain  of  that  trial.  French 
V.  Tr<i8k.(e) 

Mr.  Knight,  against  the  motion,  contended  that  the  question 
between  the  parties  was  of  such  a  nature  that  the  conmion  law 
would  not  permit  the  trial  of  it  to  be  entrusted  to  the  ecclesias- 
tical court,  and  relied  upon  the  affidavits  as  a  compliance  with 
the  requisitions  of  the  statute ;  he  cited  4  Institute,  81,  as  an  au- 
thority that  the  writ  ought  not  to  be  returnable. 

The  Lord  Chancellor  : — ^Do  the  courts  of  common  law 
when  they  grant  a  prohibition,  require  that  the  affidavit  should 

(a)  Afi&tL,  1  P.  Vfma,  476.  (h)  Cro.  Eliz.  t36. 

(e)  In  Saumdenon  r,  Olagffet^  1  P.  Wnus.  657,  a  prohibition  nisi  ocma  aeenui  to 
have  been  granted  by  the  Master  of  the  BoUb. 
(d)  1  P.  Wma.  43.  (a)  10  Baot,  348. 
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state  a  copy  of  the  libel?  The  reason  I  ask  is,  that  in  case  the 
truth  of  the  suggestion  is  not  proved  within  a  given  time  after 
the  prohibition  is  jgranted,  the  court  which  granted  the  prohibi- 
tion is  to  grant  a  consultation ;  and  then  the  statute  gives  an  ac- 
tion. Now,  if  the  action  is  brought,  how  can  it  be  maintained  if 
it  can  be  shown  that  the  prohibition  was  granted  with- 
out *the  affidavit  which  the  statute  requires.  I  will  [*319] 
conununicate  with  the  judges  of  the  Court  of  King's 
Bench  upon  the  subject 

Augud  4ik. — ^Thb  Lord  Chancellor  :— The  chief  justice  of 
the  King's  Bench  has  stated  to  me  that  the  practice  of  the  Court 
of  King's  Bench  is  in  exact  conformity  with  the  statute  2  &  3 
Edw.  6 ;  upon  a  motion  for  a  rule  to  show  cause  why  a  prohibi- 
tion should  not  issue,  a  copy  of  the  libel  in  the  ecclesiastical 
court  Verified  by  affidavit,  and  a  suggestion  on  parchment  setting 
forth  the  libel  and  the  ground  of  the  prohibition  prayed,  are  de- 
livered into  court,  and  if  a  prohibition  is  granted,  affidavits  of 
the  truth  of  the  &cts  suggested  are  filed  within  six  months. 
The  consequence  is,  that  unless  it  can  be  shown  that  the  statute 
does  not  apply  to  the  Court  of  Chancery  as  well  as  the  Court  of 
King's  Bench,  this  prohibition  has  improperly  issued.  I  can 
find  nothing  in  the  statute  to  distinguish  this  court  from  the 
Court  of  Being's  Bench,  and  the  prohibition,  therefore,  must  bo 
superseded. 

His  Lordship  doth  order  that  the  said  writ  of  prohibition  be 
superseded. 

Beg.  lib.  1822,  B.  3,  J600 
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y  JaRVIS  V.  CHAin)LER. 

1823 :  2d  and  4th  August 

Injunction  granted  to  staj  proceedings  upon  a  sentence  in  the  Admiraltj  Court, 

new  evidence  having  been  discovered  at  a  period,  when,  according  to  the  practice 

of  that  court,  it  could  not  be  received. 

A  SUIT  having  been  instituted  in  the  Admiralty  Court  by 
Elizabeth  Stephens,  for  the  recovery  of  the  sum  of  641 
[*820]  145.  *alleged  to  be  due  to  her  for  wages  as  cook  and 
steward  Of  a  small  trading  vessel,  the  owners  of  the 
vessel  defended  the  suit,  on  the  ground  that  Elizabeth  Stephens 
was  in  fisu^t  the  wife  of  Christopher  Chandler,  the  captain  of  the 
vessel,  and  was  not,  therefore,  entitled  to  any  wages.  Until  a 
late  stage  of  the  cause  in  the  Admiralty  Court,  when,  according 
to  the  rules  of  that  court  no  new  evidence  could  be  received,  the 
owners  were  unableio  procure  satisfactory  proof  of  the  marriage 
of  Christopher  Chandler  and  Elizabeth  Stephens,  but  it  was  then 
discovered  that  those  persons  had  repeatedly  admitted  that  they 
were  married,  and  that  the  proceedings  in  the  Admiralty  Court 
were  taken  with  the  privity,  and  for  the  benefit  of  Chandler. 

Under  these  circumstances,  Elizabeth  Stephens  having  obtained 
sentence  in  her  fevor  in  the  Admiralty  Court,  the  owners  filed  a 
bill  in  this  court  against  her  and  her  husband  for  an  injunction 
to  restrain  them  from  proceeding  to  enforce  the  sentence. 

Mr.  Hart  and  Mr.  Koe  now  moved  for  the  injunction,  and  that 
service  of  it  on  the  defendant's  proctor  might  be  deemed  good 
service,  upon  certificate  of  bill  filed,  and  an  affidavit  stating  the 
fisicts  of  the  case,  and  that  the  defendants  could  not  be  found. 

The  Lord  Chancellor  expressed  a  doubt  whether  he  ought 
to  grant  the  injunction,  as  there  was  no  direct  evidence  of  the 
marriage ;  observing,  that  nothing  was  more  easy  than  to  obtain 
evidence  of  the  declarations  of  persons  in  such  a  situation  of  life 
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Ihrt  Utiej  vero  married,  though  in  &ct  thej  were  not.    His 
IiOid^h^  hoaxed  the  motion  to  be  mentioned  again. 

August  ith. — Mr.  Hart  and  Mr.  Koe  now  contended,  that  this 
case  resembled  those  in  which  the  court  had  interfered 
by  injunijtion  *to  restrain  proceedings  on  a  judgment    [*821] 
•i  law,  where  oiicumstances  had  been  afterwards  discov- 
ered, which  rendered  it  inequitable  that  the  plaintiff  should  reap 
the  traits  of  .th^t  judgment 

The  Lord  Chancellor: — ^TJpon  payment  into  court  of  the 
sum  recovered,  and  of  the  costs  in  the  Admiralty  Court,  you  may 
take  the  injunction  till  answer  or  further  order.  My  judgment 
proceeds  upon  the  notion  that  the  proceedings  in  the  Admiralty 
Court  are  perfectly  right.  The  question  is  whether  this  is  not 
the  same  special  case  as  if  there  had  been  a  trial  at  law  and  a 
verdict  obtained  to  be  affected  in  equity  by  subsequent  discovery. 

His  Lordship  doth  order,  that  the  said  plaintiff  do,  on  or  be- 
like the  first  seal  before  next  Michaelmas  Term,  pay  the  sum  of 
64i  14tf.,  and  the  defendant's  taxed  costs  in  the  Admiralty  Jus- 
tioe  Court  into  the  bank  to  the  credit  of  this  cause,  subject  to  the 
farther  order  of  this  court;  and  it  is  ordered,  that  the  said  de- 
fendants  Christopher  Chandler  and  Elizabeth  his  wife,  otherwise 
Elizabeth  Stephens  and  their  proctors  or  agents,  be  restrained 
by  the  injunction  of  this  court  from  applying  to  the  Admiralty 
Justioe  Court  for  or  issuix^  any  process  to  compel  execution  of 
the  sentence  obtained  by  the  said  defendant  Elizabeth  Stephen^ 
otherwise  Chandler,  in  the  said  court,  until  the  said  defendanta 
shall  folly  answer  the  plaintiff's  bill,  or  this  court  make  other  or- 
der to  the  contrary ;  and  it  is  ordered  that  service  of  the  said  in- 
junction on  Frederick  Clarkson,  the  said  defendant's  proctor  or 
agent,  be  deemed  good  service  on  the  said  defendants. 

Reg.  Lib.  1822,  A.  8,  2248. 

On  the  first  seJ  before  Michaelmas  Term  application 
*was  made  that  the  time  for  paying  in  the  monc^  might    [*822] 
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be  extended,  upon  an  affidavit,  that  although  diligent  search 
had  been  made  for  the  defendants,  in  order  to  serve  them  with  a 
subpoena,  they  had  not  been  found;  and  the  court  extended 
ihe  time  for  one  month. 

Several  subsequent  applications  were  made  of  the  same  nature 
upon  similar  affidavits,  and  ultimately  the  court  ordered,  that 
the  time  for  paying  in  the  money  should  be  extended  tmtil  one 
month  after  the  defendants  should  have  put  in  their  answers  to 
the  bill. 


Street  v.  Street. 


1823 :  6th  and  ttb  August 

The  writ  of  ne  exeat  regno  does  not  issue  for  alimony  after  a  decree  in  the  ecdeaias- 

tioal  court  pending  an  appeal  from  that  decree. 
The  writ  of  ne  exeat  regno  is  not  granted  for  interim  alimony  bef<He  a  decree. 

The  bill  in  this  cause  stated^  that  the  plaintiff,  a  married 
woman,  had  instituted  a  suit  in  the  ecclesiastical  court  of  Exeter, 
against  the  defendant,  her  husband,  for  a  divorce,  and  had  ob- 
tained a  decree  for  alimony  wdth  costs.  The  bill  then  stated 
that  arrears  of  alimony  and  costs  were  due  to  the  plaintiff,  and 
prayed  the  writ  of  ne  exeat  re^no  against  the  defendant 

The  defendant,  by  his  answer,  stated  that  he  had  appealed 
against  the  sentence  of  the  court  at  Exeter,  as  to  the  alimony 
allotted  to  the  plaintiff,  to  the  court  of  arches,  and  that  such  ap- 
peal was  pending  before  the  bill  was  filed,  and  that  the  plaintiff 
having,  before  filing  her  bill,  applied  to  the  court  of  arches  in 
the  matter  of  the  said  appeal  for  alimony  pending  such  appeal, 
that  court  had  allotted  to  her,  pendente  lite,  the  same  alimony 
which  before  sentence  in  the  court  at  Exeter  had  been  allotted 
there,  pendente  lite,  namely,  19s.  a  week.  The  defendant  further 
stated,  that  he  was  advised,  that  by  the  ecclesiastical 
[*828]    law,  and  *aocording  to  the  practice  of  the  ecoleaiastioal 
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court,  the  plaintiff  had  not  under  the  circumstances  become  en- 
titled to  receive  from  him  any  alimony  whatever,  save  the  said 
sum  of  198.  a  week. 

The  writ,  which  had  been  granted  upon  the  filing  of  the  bill, 
was  discharged  by  the  Yice-Chancellor  upon  the  coming  in  of 
the  answer. 

Mr.  Hart  and  Mr.  Jtaae  now  moved  to  stay  the  order  for  difl- 
charging  the  writ,  and  contended  that  the  decree  of  the  ecclesi- 
astical court  must  be  considered  to  be  good  till  it  was  judicially 
reversed,  and  to  show  the  competency  of  the  court  to  grant  the 
writ  after  a  decree  for  alimony,  they  cited  Shqftoe  v.  Shafioe^^d) 
Dawson  v.  Dawson^ip)  and  Haffey  v.  HaffeyJ^ 

Mr.  Knight  opposed  the  motion. 

The  Lord  Chancellor: — The  ecclesiastical  court,  looking 
at  the  obligation  upon  the  part  of  the  husband  to  maintain  his 
wife  so  long  as  she  is  his  wife,  gives  alimony  pendente  lite  until  a 
decree  is  made ;  but^  if  I  recollect  the  authorities,  this  court  will 
not  grant  the  writ  of  ne  exeat  regno  for  interim  alimony  before  a 
decree.  It  strikes  me,  that  according  to  the  practice  of  the 
ecclesiastical  courts,  if  there  is  an  appeal,  the  alimony  given  by 
the  decree  is  not  understood  to  be  due.  The  question,  therefore, 
comes  to  this,  whether,  if  the  ecclesiastical  court,  when  there  is 
an  appeal,  considers  the  matter  as  undetermined,  and  revives  the 
alimony  pendente  lite^  things  are  not  exactly  in  the  same  state 
after  the  decree  as  before  it 

August  7th, — ^*The  Lord  Chancellor: — ^From  the    [*824] 
information  which  I  have  received  as  to  what  the  court 
which  makes  the  decree  for  alimony  considers  to  be  the  effect  of 
its  own  judgment  I  am  of  opinion  that  this  writ  ought  not  to  be 

granted, 
(a)  1  V«L  171.  (5)  7  Vea  113.  (c)  U  V«l  261. 
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OSTLE  V.  CHRisnAN.(a) 

1823:  16th  August. 

A  solicitor  caimot  obiun  the  taxation  of  his  agent's  bin  without  bringing  the 
amount  mto  oourt 

A  SOLICITOR  in  the  country  having  obtained  the  common  order 
in  this  eause,  by  petition  of  course  at  the  Rolls,  for  the  taxation 
of  a  bill  of  184^.  delivered  by  his  agent  in  London,  and  for  the 
deliveiy  of  all  papers  in  the  possession  of  the  agent  on  payment 
of  the  taxed  amount  of  the  bill,  amotion  was  made  on  the  part 
of  the  agent  to  discharge  that  order.  The  motion  was  supported 
by  an  affidavit,  from  which  it  appeared,  that  a  sum  of  87L  was 
due  firom  the  solicitor  in  the  country  to  the  agent  in  London  on 
a  bill,  previously  delivered. 

The  AUamet/'Ofenerai  and  Mr.  Olyrij  in  support  of  the  motion, 
oontended  first,  that  the  order  was  irregular,  on  the  ground  that 
an  agent's  bill  not  being  within  the  statute,  an  order  to  tax  it 
could  only  be  obtained  on  the  terms  of  the  amount  being  brought 
into  court ;  and  secondly,  that  the  solicitor  had  not  acted  with 
good  &ith  in  obtaining  an  order  for  the  delivery  of  the  papers 
on  payment  of  the  last  bill  only,  suppressing  the  &ct  of  the  pre- 
vious bill  remaining  unpaid. 

1*825]    *Mr.  Hart  against  the  motion. 

The  Lord  Chancellor  concurred  in  the  opinion  that  a  soli- 
citor could  not  obtain  the  taxation  of  his  agent's  bill  without 
bringing  the  amount  into  court,  and  ultimately  discharged  the 
order  with  costs,  observing,  that  in  the  petition  at  the  Bolls  no 
mention  had  been  made  of  the  bill  for  87^.,  and  that  the  agent 
ought  not  to  have  been  called  upon  to  deliver  up  the  papers 
until  that  bill  was  paid. 

(a)  Ex  rdtHimiM  Mr.  Qljn. 
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Ex  FABTB  PbABSX. 

1833:  20thAugait 

Hie  oosia  of  the  committee  of  a  lunatic  tnutee,  oonTeylng  tmder  the  stiUate,  most 
be  paid  by  the  euhd  gm  tnuta. 

Ihe  estate  being  Teatad  in  the  huiatie  upon  trarti  for  aeenrnf  an  annuitj,  and  nb- 
jeet  thereto  upon  traat  for  the  grantor  of  the  annnitj,  the  pfnntee  and  the  aa- 
rignees  of  the  gruitor  of  the  annoi^  were  ordered  to  defray  equally  the  oommit- 
tee*B  costs  of  an  application  by  them  for  a  reoonyeyence  of  the  estate. 

John  Ooodwik  granted  an  annuity  to  Thomas  Pearse,  and 
demised  an  estate  to  John  Warren  Pearse  for  the  term  of  500 
years  upon  trusts  for  securing  the  annuitj,  and  subject  thereto 
upon  trust  for  Goodwin.  The  annuity  deed  contained  a  clause 
empowering  the  repurchase  of  the  annuity ;  and  it  was  provided 
by  the  deed,  that  in  the  event  of  a  repurchase,  the  grantee  of  the 
annuity,  his  executors,  administrators  and  assigns  should,  at  the 
request,  costs  and  charges  of  the  grantor,  his  heirs,  executors,  ad- 
ministrators or  assigns,  convey  or  cause  to  be  conveyed  to  him 
or  them,  the  premises  comprised  in  the  term 

John  Goodwin  having  become  bankrupt,  his  assignees  were 
desirous  of  repurchasing  the  annuity,  and  by  an  order  made  in 
Ihe  lunacy,  upon  a  petition  presented  by  the  assignees 
jointly  with  Thomas  Pearse,  the  grantee  of  *the  annuity  [*826] 
it  was  referred  to  the  Master  to  inquire  whether  John 
Warren  Pearse  was  a  trustee  within  the  intent  and  meaning  of 
die  statute  4  Geo.  2,  c.  10,  and  for  whom. 

The  Master  having  reported  that  the  lunatic  was  a  trustee 
within  the  intent  and  meaning  of  the  statute,  for  Thomas  Pearse, 
the  grantee  of  the  annuity,  a  further  petition  was  presented  by 
the  said  Thomas  Pearse,  and  by  the  assignees  of  Goodwin, 
praying  that  the  report  might  be  confirmed,  and  that  the  prem- 
ises comprised  in  the  term  might  be  conveyed  to  the  assignees. 

Upon  the  hearing  of  this  petition,  a  question  arose  as  to  the 
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costs  of  the  committee,  and  the  Lord  Chancellor  ordered  the  costs 
to  be  paid  according  to  the  settled  rule. 

The  minutes  of  the  order  directed  the  committee's  costs  of  all 
the  proceedings,  except  the  conveyance,  to  be  paid  b j  the  grantee 
of  the  annuity,  and  the  costs  of  the  conveyance  to  be  paid  by  the 
assignees  of  the  grantor,  and  the  question  of  costs  having  been 
again  mentioned,  the  following  statement  with  respect  to  the 
practice  was  fiirniflhed  to  the  Lord  Chancellor  by  the  secretary 
of  lunatics. 

LancUic  Trustees  and  Mortgagees^ 

These  cases  are  provided  for  by  the  4th  Geo.  2,  o.  10,  but  it  is 
silent  as  to  costs,  and  until  the  time  of  Lord  Bosslyn  costs  were 
neither  prayed  nor  directed  by  the  orders  made  for  confirming 
llie  report  and  conveying  the  estate  in  trust  or  mortgage ;  the 
rule  being,  for  the  cestui  que  trust  in  the  one  case  to  pay  the  costs 
on  the  committee  conveying  the  trust  estate,  and  for  the  com- 
2nittee  in  the  other  to  acquire  the  authority  for  executing  a  re- 
conveyance, on  payment  of  the  money  due  on  the  mort- 
[*327]  gage  and  *the  ordinary  costs  attending  the  reconvey- 
ance. It  is  only  in  modem  practice  that  any  question 
has  been  raised  as  to  the  costs  in  these  cases,  and  in  the  ca^  of 
a  lunatic  trustee  which  occurred  in  the  lunacy  of  Tu&ell  on  the 
4th  April,  1808,  Lord  Harcourt  sought  a  conveyance  of  the  trust 
estate  by  the  committee,  after  the  Master  had  reported  the  case 
to  be  within  the  statute,  and  an  order  was  made  to  that  effect  by 
Lord  Eldon,  in  which  the  costs  of  the  committee  were  directed 
to  be  paid  by  the  petitioner,  the  cestui  que  trust 

It  has  lately  been  attempted  to  throw  the  costs  of  a  lunatic 
trustee  on  his  own  estate,  on  the  authority  of  a  case,  JEc  parte 
Brydges^  reported  by  Mr.  Cooper,  where  the  costs  of  the  com- 
mittee were  directed  to  be  taxed  and  paid  out  of  the  lunatic's 
estate ;  but  upon  referring  to  the  minutes  of  that  order,  it  ap- 
pears that  no  question  whatever  as  to  costs  was  made  at  the  hear- 
ing, and  that  a  direction  to  that  effect  was  added  for  the  indem- 
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mij  of  the  committee,  who  had  omitted  to  obtain  his  oosts  from 
the  c^tui  que  trust  In  the  case  of  Pearse,  a  lunatic,  who  has 
been  found  to  be  a  trustee  within  the  statute,  a  question  has  been 
raised  by  the  cestui  que  trust  as  to  the  costs  in  consequence  of  Mr. 
Cooper's  report  of  the  above  case  of  Ex  parte  Brydgesy  but  it  is 
perfectly  clear  that,  according  to  the  old  rule,  as  well  as  the 
modem  practice,  except  Mr.  Cooper's  case,  the  costs  of  the  com- 
mittee ought  to  be  paid  by  the  cestui  que  trust  as  directed  in  the 
order,  and  not  out  of  the  lunatic's  estate. 

The  Lord  Chancellor  finally  ordered  that  the  committee's 
oosts  of  the  original  petition,  and  of  the  reference  to  the  Master 
and  consequent  thereon,  and  of  the  application  and  incident 
thereto  should  be  paid  by  the  grantee  of  the  annuity  and  the  as- 
signees of  the  grantor  in  equal  moieties ;  and  declared 
the  general  rule  to  be,  that  the  *costs  of  the  committee  [*328] 
of  a  lunatic  trustee  conveying  under  the  statute,  must 
be  paid  by  the  cestui  que  trust 

Mr.  Hart  for  the  petition. 

Mr.  SuHinston  for  the  committee. 


Attorney-General  v.  Dove. 

Rolls. — 1823:  6th  November. 

Wliere,  in  a  charity  information,  the  relators  are  allowed  their  costs  of  proceedings 
which  the  Attorney-General  haa  attended  separately  by  his  own  solicitor,  without 
an  order  of  the  court  for  so  doing,  the  Attorney-General  will  not  be  allowed  his 
separate  costs. 

In  this  suit  a  petition  was  presented  by  the  defendant,  pray* 
ing  tho'confirmation  of  the  Master's  report,  various  consequen* 
tial  directions,  and  the  payment  of  the  costs  of  some  of  the 
proceedings. 
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18S8.-^Attoniegr-Genenl  t.  Dorei 
Mr.  PoBeHj  for  the  petition. 

Mr.  BoupeUy  for  the  Attorney-General,  afiked,  that  in  the  order 
provision  might  be  made  for  the  payment  of  the  Attorney-Gene- 
ral's costs  separately  from  those  of  the  relators.  This  was  proper 
and  necessary ;  because,  in  the  prosecution  of  the  inquiries  which 
had  been  directed,  the  same  solicitor  having  appeared  both  for 
the  relators  and  for  the  defendant,  a  suspicion  of  collusion  had 
been  excited  in  the  Master's  mind,  and,  at  the  suggestion  of  the 
Master,  the  Attorney-General  had  attended  by  his  own  solicitor 
to  watch  the  progress  of  the  suit 

Mr.  Wingfidd  and  Mr.  Pepys  for  the  relators : — ^The  Attorney- 
General  and  the  relators  cannot  both  of  them  have  their  costs; 
for  a  charity  information  is  not  to  be  burdened,  at  the  mere 
pleasure  of  the  Attorney-General,  or  even  of  a  Master, 
[*829]  with  two  sets  of  plaintiff.  On  *which  of  the  two,  then, 
must  the  loss  fall  ?  Not  surely  on  the  relators,  against 
whom  there  is  not  even  an  accusation  of  having  neglected  their 
duty  in  the  management  of  the  suit  On  the  other  hand,  if  the 
Attorney-Greneral  has  incurred  any  costs  apart  from  those  of  the 
relators,  he  has  incurred  them  improperly ;  for,  when  he  permits 
relators  to  use  his  name,  he  has  no  right  to  appear  by  a  solicitor 
distinct  from  theirs.  In  the  case  of  the  AUomey-Oeneral  v.  The 
Corporation  of  Huntingdon^{a)  a  similar  application  on  behalf  of 
the  Attorney-General  was  refiised  by  the  Vice-Chancellor. 

(a)  This  case  (aooording  to  the  statement  made  at  the  bar)  came  before  the  oooit 
in  1821.  It  was  an  information,  in  which  the  Attomej-Oeneral,  haying  attended 
some  of  the  proceedings  by  his  own  solicitor,  claimed  costs  separately  from  the 
relators.  The  Vioe-Chanoellor  expressed  himself  astonished  at  the  application. 
The  relators,  his  Honor  said,  were  entitled  to  their  costs,  for  they  had  conducted  the 
suit  properly ;  but  he  did  not  see  how  he  could  burden  the  charity  fond  with  an 
additional  set  of  costs.  Finally,  the  Vice-ChanoeDor  offered  the  Attomey-Genend 
an  inquiry  as  to  whether  it  was  oustomary  to  allow  separate  costs  to  relators  and  to 
the  Attomey-OeneraL  Thia  oflSor,  bowevwv  the  Attomey-Genenl  did  not  thiok 
grqper  to  aooept 
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Thb  Master  of  thb  Rolls  : — ^Where  the  Attorney-General 
institutes  an  information  at  the  instance  of  relators,  it  is  not  the 
ordinary  practice  of  the  court  to  allow  him  separate  costs :  and 
I  am  most  unwilling  to  establish  a  precedent^  which  may  tend  to 
increase  the  expenses  of  such  suits.  The  conduct  of  the  cause  is 
with  the  relators ;  and  they  have  usually,  in  all  the  proceedings, 
aU  the  costs  known  to  the  court  There  is  no  authority  in  sup- 
port of  the  demand  which  the  Attorney-General  now  makes : 
and  the  case  of  the  corporation  of  Huntingdon  is  a  strong  author^ 
ity  against  him.  Such  is  the  general  rule ;  and  to  exclude  its  ap- 
plication, a  special  case  must  be  made. 

*The  only  circumstance,  which  is  stated  as  a  reason  [*3S0] 
why  in  this  suit  the  Attorney-General  should  have  costs 
allowed  him  separately,  is,  that  it  was  in  consequence  of  a  sus- 
picion entertained  in  the  Master's  office,  of  collusion  between  the 
relators  and  the  defendant,  and  in  compliance  with  a  suggestion 
coming  from  the  Master,  that  the  Attorney-General  attended  the 
proceedings  by  a  distinct  solicitor.  But  the  Master  had  no 
power  to  alter  the  course  of  practise  or  to  increase  the  expenses 
of  the  suit.  If  there  was  ground  for  suspecting  collusion,  appli- 
cation ought  to  have  been  made  to  the  court,  when  the  matter 
would  have  been  put  into  a  course  of  inquiry.  The  Attorney- 
General,  in  appearing  by  his  own  solicitor,  acted  without  the 
privity  and  sanction  of  the  court ;  and  the  court  cannot  now 
take  any  notice  of  the  occurrences  in  the  Master's  office  which 
induced  him  to  do  what  he  has  done.  The  case,  therefore,  must 
be  considered  as  standing  on  the  general  rule. 

Mr.  BoupeU  submitted,  that,  as  the  Attorney-General  had  been 
served  with  the  petition  separately  from  the  relators,  he  ought 
to  be  allowed  at  least  the  costs  of  ^e  petition. 

The  court,  however,  reftised  him  even  this  portion  of  the  costs. 
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West  v.  Ayles. 

Rolls.— 1823:  Sth  Novembdr. 

A  trustee,  who  is  in  a  state  of  mind  which  renders  him  incompetent  to  the  manage- 
ment of  business)  may  refuse  to  transfer  within  the  meaning  of  the  36  Geo.  3,  a 
90,  s.  1. 

By  a  decree  made  on  the  17th  of  June,  1828,  Matthews  and 
Ayles,  the  surviving  executors  of  a  testator,  were  ordered  to 
transfer  1,068/.  19^.  9d  into  the  name  of  the  Accountant-Greneral. 

[*331]        *Ayles  had  fallen  into  a  state  of  mind,  which  ren- 
dered him  incompetent  to  the  management  of  business; 
but  no  commission  of  lunacy  had  been  issued  against  him. 

A  petition  was  now  presented  under  the  86  Geo.  8,  c,  90, 
&  l.(a)  It  alleged,  that  Ayles  had  peremptorily  refused  to  join  in 
transferring  the  stock,  or  to  sign  any  power  of  attorney  or  other 
instrument  to  authorize  the  transfer  of  it  The  prayer  was,  that 
the  transfer  might  be  made  by  the  other  executor,  Matthews, 
alone. 

The  petition  was  supported  by  the  aflSdavit  of  John  Eyre 
Coote,  who  swore,  that,  being  admitted  to  the  defendant  Ayles, 
he  informed  him  that  he  was  come  for  the  purpose  of  getting 
him  to  execute  a  power  of  attorney  for  the  transfer  of  stock  be- 
longing to  the  plaintiff;  that  Ayles  at  first  replied  that  he  could 
not  write ;  but,  on  being  solicited  more  urgently,  said,  "  I  won't 
do  anything,"  or  to  that  effect :  that  he  repeated  this  declaration 

(a)  Th\a  act  has  been  since  repealed  by  the  6  Geo.  4,  c.  74 ;  tiie  Yth  section  of 
which  provides  for  the  case  of  a  trustee  refiuing  to  transfer,  or  to  receive  and  pay 
oyer  the  dividends. 

In  consequence  of  the  power  given  bjthe  4th  and  6th  sections  of  that  Act  to  the 
Lord  Chancellor,  Lord  Keeper,  or  Commissioners  of  ^e  Great  Seal,  to  appoint  a  per- 
son to  convey  or  transfer  property  standing  in  the  name  of  a  trustee  who  is  of  un- 
sound mind,  though  not  found  by  inquisition  to  be  so;  the  difficulty  with  which  the 
court  had  to  struggle  in  West  t.  Aylea,  and  Simms  y.  KayloTt  can  soaroely  occur 
hereafter* 


CASES  m  CHANCERY.  882 

1823.— Boehxn  r.  Wood. 

seyeral  times :  and  that  lie  likewise  said  peremptorily,  "  I  won't 
sign  anything,"  or  to  that  eflFect. 

The  doubt  was,  whether,  regard  being  had  to  Ayles's  state  of 
mind,  such  answers  amounted  to  a  refusal  within  the  meaning 
of  the  Act. 

*Mr.  Jfoore,  for  the  petition,  cited  Sirams  v.  Naylor{a)  [*332] 
88  an  express  authority  for  the  application. 

Upon  the  authority  of  that  case,  the  Master  of  the  Bolls  made 
the  order  according  to  the  prayer  of  the  petition. 


BoEHM  V.  Wood. 

1833 :  8th  and  10th  of  November. 

In  a  suit  against  a  purchaaer  for  specifio  performance,  where  a  receiver  had  beea 
appointed  and  was  in  poeseaBion  of  the  estate,  and  the  Master's  report  in  fitvor  of 
the  title,  except  as  to  a  very  small  part  of  the  estate  for  which  the  purchaser  was 
entitled  to  an  abatement,  had  been  confirmed,  and  followed  by  an  order,  bj  which, 
after  referring  it  to  the  Master  to  ascertain  what  abatement  the  purchaser  was  en- 
titled  to,  and  to  compute  interest  upon  the  remainder  of  the  purchase  money,  and 
to  settle  the  conveyances,  it  was  ordered,  that  upon  the  execution  of  the  convey- 
ances and  delivery  thereof)  and  of  the  title  deeds  to  the  purchaser,  he  should  pay 
to  the  plaintifb  the  remainder  of  the  purchase  money,  after  deducting  the  abate- 
ment, with  the  interest  to  be  computed  by  the  Master,  and  that  the  receiver  should 
thereupon  deliver  up  to  him  possession  of  the  estate,  the  court  refused  to  discharge 
a  writ  of  ne  exeai  regno  issued  against  the  purchaser,  and  marked  for  the  full 
aymooDt  of  the  purchase  money,  though  the  abatement  (which  it  clearly  appeared 
would  be  lees  than  the  interest)  had  not  been  ascertained  by  the  Master,  and  no 
steps  had  been  taken  towards  the  execution  of  the  conveyances. 

Tlie  sheriff  having  taken  the  defendant  under  the  writ,  refused  to  release  him  out  of 
custody  until  the  whole  sum  for  which  the  writ  was  marked  was  paid  into  his 
hands,  and  the  court  did  not  disapprove  of  his  conduct 

Where  huuto  are  allotted  under  an  enclosure  Act  in  respect  of  rights  of  common  ap> 
pnrtenant  to  other  lands  of  which  the  land  tax  has  been  redeemed,  the  land  tax 
does  not  attadi  upon  the  allotment 

(a)  4  YeMy  Jun.  360. 
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Where  the  writ  issaes  against  the  purchaser  of  an  eatate  la  a  suit  Ibr  spedflc  per- 
formance, the  drcomstance  that  he  maj  haye  property  to  answer  the  purchaae 
money  is  not  to  be  regarded.    SenMe, 

What  the  sheriff  does  in  the  case  of  a  writ  of  ne  execU  regno,  is  upon  his  own  re- 
sponsibility. 

Upon  the  defendant's  stating  that  if  the  plamUffs  obtained  a  decree  he  would  Idsva 
the  kingdom,  the  writ  was  issued  in  an  early  stage  of  the  cause. 

The  Master  of  the  Rolls  has  jurisdiction  to  direct  the  writ  to  isBue. 

The  debt  for  which  the  writ  issues  must  be  equitable,  must  be  due,  and  most  be  such 
debt  that  the  sum  to  be  marked  upon  the  writ  can  be  aaoertained. 

Exception  to  the  rule  that  the  debt  must  be  equitable  in  the  case  of  account 

The  exception  founded  on  the  difficulty  of  proceeding  at  law  iivsttch  matters. 

In  matters  of  account  the  party  may  swear  to  lus  belief  as  to  the  amount  of  the 
balance. 

The  cases  of  the  writ  being  issued  in  suits  for  specific  performance,  are  aiso  foanM 
on  the  difficulty  of  proceeding  at  law. 

The  rule  that  the  sum  to  be  marked  upon  the  writ  must  be  ascertained,  instanced  in 
the  case  of  executors. 

Upon  the  application  for  the  writ  it  need  not  be  sworn  that  the  party  is  going  abroad 
for  the  purpose  of  avoiding  payment 

Whether  the  writ  ought  to  be  granted  merely  upon  the  fi)oting  of  contract     Qn. 

Where  a  receiver  is  appointed  in  a  suit  for  specific  performance,  if  the  purchaser  is 
compelled  to  take  the  title,  the  receiver  is  to  be  considerad  as  his  reoeiyer. 

The  vendor's  equitable  Uen  upon  the  estate  not  to  be  regarded  in  issoing  tins  will 
against  a  purchaser  in  a  suit  for  spedfic  performanoe. 

This  suit  was  instituted  for  the  specific  perfbrmance  of  an 
agreement  entered  into  by  the  defendant  to  purchase  an  estate, 
consisting  of  a  mansion  house  and  park,  with  an  adjoining  £u:m, 
and  the  tithes  of  the  park  and  fann  lands^  for  36,000^  The 
agreement,  which  was  dated  the  26th  of  July,  1819,  stated  that 
the  park  lands  were  exonerated  from  the  land  tax,  and  it  con- 
tained a  proviso,  that  if  the  plaintifls  should  not  be  able  to  make 
out  a  satis&ctory  title  to  the  tithes  of  the  premises  or  any  part 

thereof  the  defendant  should  be  at  liberty  to  reject  the 
[*833]     *tithes  to  which  the  title  was  defective,  and  in  that 

event  should  be  entitled  to  and  should  accept  an  abate- 
ment out  of  the  purchase  money.  The  29th  of  September,  1819, 
was  the  period  fixed  by  the  agreement  for  the  completion  of  the 
purchase. 

On  the  SOth  of  May,  1820,  the  plaintiflEs  obtained  the  usual 


CASES  IN  CHANCERY.  888 

^i^— ~"  —  ■■  ■    ■  ■     11  ■ 

1^23.— Boehm  r.  Wood. 

order  for  a  lefereBce  to  the  Master  upon  tfaie  question  of  title,(a) 
and  on  the  25th  of  Nov^nber,  following,  pending  the  inquiry  as 
to  the  title,  a  receiver  was  appointed.(&)  The  Master,  by  his  re- 
port, dated  the  19th  of  July,  1822,  certified  that  the  pkintiffii 
could  make  a  good  title  to  the  whole  estate,  except  as  to  the 
tithes  of  about  twelve  acres,  part  of  the  £uTn  lands,  but  an  excep- 
tion was  taken  to  the  report  on  the  part  of  the  defendant  The 
exception  was  argued  at  the  Bolls  on  the  16th  and  17th  of  July, 
1823,  and  one  of  the  objections  then  made  to  the  title  was,  that 
the  park  lands  were  not  exonerated  firom  the  land  tax  as  stated 
in  the  agreement  This  objection  applied  only  to  fifty-seven 
acrea^  part  of  the  park  lands,  which  had  been  allotted  under  an 
enclosure  Act  in  respect  of  rights  of  common  appurtenant  to 
other  lands  of  which  the  land  tax  had  been  previously  redeemed, 
and  it  appeared  from  the  evidence  laid  before  the  Master  that  no 
oharge  had  ever  been  made  on  account  of  land  tax  for  the  fifty- 
seven  acres  in  question. 

Mr.  Shadwell  and  Mr.  Simphinson  were  heard  upon  the  objec^ 
tion  for  the  defendant,  and  Mr.  Sugden,  Mr.  Preston  and  Mr.  Oar- 
ToU  for  the  plaintifl^ 

In  answer  to  the  objection,  it  was  argued  that  the  re- 
demption *of  the  land  tax  upon  the  original  estate  [*884] 
cleared  the  allotment,  and  the  Master  of  the  RoLLs(a) 
declared  himself  of  that  opinion,  and  overruled  the  objection, 
observing  that  when  a  party  redeemed  the  land  tax,  he  redeemed 
it  for  the  land  and  the  right  of  common,  and  that  if  when  the 
right  of  common  was  set  out  the  land  tax  attached  upon  the 
allotment,  the  party  would  be  paying  double.  The  defendant 
having  failed  in  substantiating  any  of  his  objections  to  the  titie, 
the  exception  was  ultimately  overruled,  and  the  report  having 
been  confinned,  a  motion  was  made  before  the  Vice-Chancellor, 
on  the  part  of  the  plaintiflfe,  that  the  defendant  might  be  ordered 
to  pay  his  purchase  money  into  court,  that  it  might  be  referred 

(«)  IJacL  Mid  Walk.  419.  (a)  Sir  Tfaonas  Plununi 
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to  the  Master  to  inquire  what  abatement  ought  to  be  made  in 
respect  of  the  tithes  mentioned  in  the  report,  and  that  the  Mas- 
ter might  be  directed  to  compute  interest  on  the  purchase  money, 
after  deducting  the  abatement  from  the  29th  of  September,  1819. 

Upon  the  hearing  of  this  motion,  on  the  25th  of  July,  1828, 
an  order  was  made  that  it  should  be  referred  to  the  Master  to  in- 
quire what  abatement  ought  to  be  allowed  to  the  defendant  out 
of  the  purchase  money,  in  respect  of  the  tithes  mentioned  in  the 
report,  and  that  the  Master  should  deduct  from  the  purchase 
money  the  abatement  which  he  should  find  ought  to  be  allowed 
in  respect  of  the  said  tithes,  and  should  compute  interest  on  the 
remainder  of  the  purchase  money  (after  deducting  the  abatement), 
from  the  29th  of  September,  1822,  down  to  the  time  when  the 
conveyances  of  the  estate  should  be  executed  to  the  defendant ; 

that  the  receiver  should  pass  his  accounts,  and  should 
[*335]     pay  to  or  receive  from  the  plaintiffs  what  should  *be 

found  due  in  respect  of  his  receivership  down  to  the 
29th  of  September,  1822,  and  should  pay  to  or  receive  fix)m  the 
defendant  what  should  be  found  due  in  respect  of  his  receiver- 
ship from  the  29th  of  September,  1822,  to  the  time  when  he 
should  deliver  up  possession  of  the  estate  as  thereinafter  directed ; 
that  all  proper  parties  should  join  in  and  execute  proper  convey- 
ances of  the  estate  to  the  defendant,  or  as  he  should  direct,  and 
that  the  conveyances  should  be  settled  by  the  Master  in  case  the 
parties  should  differ  about  the  same ;  that  upon  the  execution  of 
the  conveyances  and  delivery  thereof  to  the  defendant,  together 
with  such  title  deeds,  documents  and  papers  of  or  relating  to  the 
estate,  as  the  defendant  was  entitled  to  require,  the  defendant 
should  pay  to  the  plaintiffs  the  remainder  of  the  purchase  money, 
after  such  deduction  as  aforesaid,  with  such  interest  thereon  as 
should  be  computed  by  the  Master,  and  that  upon  such  pay- 
ment being  made,  the  receiver  should  deliver  up  possession  of 
the  estate  to  the  defendant. 

In  pursuance  of  this  order  the  receiver's  accounts  were  left  in 
the  Master's  office,  and  an  estimate  was  made  on  the  part  of  the 
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plaintifb,  by  which  it  appeared  that  the  tithes  to  which  a  good 
title  had  not  been  made  were  of  the  value  of  29L  only.  On  the 
18th  of  September,  1823,  before  any  further  proceedings  were 
had  under  the  order,  the  defendant,  who  was  an  officer  in  the 
service  of  the  East  India  Company,  addressed  a  letter  to  the  di- 
rectors of  that  company,  soliciting  permission  to  return  to  India 
on  his  private  affiiirs,  and  in  consequence  of  that  letter  the  plain- 
tiff applied  by  petition  to  the  Master  of  the  Rolls,  for  a  writ  of 
ne  exxai  regno  to  restrain  the  defendant  from  leaving  the  king- 
dom. The  petition  was  supported  by  an  affidavit  of  one  of  the 
plaintiffs,  stating  that  the  deponent  had  lately  discovered  and 
believed  the  fact  to  be  that  the  defendant  was  about  to  depart 
immediately  from  this  country  and  to  proceed  to  India, 
that  the  purchase  money  *would  be  in  danger  of  being  [*886] 
lost  to  the  plaintiff  thereby,  and  that  the  object  of  the 
defendant  in  leaving  the  kingdom  was,  as  the  deponent  believed, 
to  avoid  performing  the  contract,  and  carrying  the  order  of  the 
25th  of  July,  1828,  into  execution,  and  that  the  defendant  had 
not  taken  any  steps  towards  performing  the  said  conlaract  or  exe- 
cuting the  said  order. 

Upon  the  hearing  of  this  petition,  on  the  4th  of  October,  1828, 
the  Master  of  the  Rolls  ordered  that  a  writ  of  ne  exeat  regno 
should  issue  against  the  defendant,  and  should  be  marked  for 
security  in  86,000/.,  and  the  writ  having  issued  accordingly,  the 
defendant  was  arrested  upon  it.  After  he  had  been  taken  into 
custody,  the  defendant  tendered  to  the  sheriff,  as  a  security  for 
his  answering  the  exigency  of  the  writ,  the  bond  of  himself  and 
two  sureties  in  the  sum  of  36,000t,  and  a  deposit  of  that  sum 
in  the  Bank  of  England  in  the  joint  names  of  the  sheriff  and 
the  sureties.  The  sheriff  however  declined  to  accept  the  security 
tendered,  and  though  in  the  first  instance  he  had  proposed  to 
release  the  defendant  out  of  custody  upon  his  finding  four  sure- 
ties, in  the  sum  of  86,000/.  each,  that  he  would  not  go  or  at- 
tempt to  go  beyond  the  seas  without  the  leave  of  the  court,  he 
ultimately  insisted  that  the  86,0002.  should  be  paid  into  his  hands 
before  the  defendant  was  discharged. 
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The  defendant  then  presented  a  petition  to  the  Master  of  the 
Eolls,  praying  that  his  Honor's  order  of  the  4th  of  October, 
1823,  and  the  writ  of  ne  execU  regno  issued  in  punsuance  thereof 
might  be  discharged.  By  his  affidavit  in  support  of  this  petition 
the  defendant  stated,  that  he  had  not  yet  received  any  an* 
swer  to  his  application  to  the  court  of  directors  for  leave  to  re- 
turn to  India,  that  there  was  nothing  whatever  of  secrecy  or 
conoeahneot,  nor  any  intention  of  secrecy  or  concealment,  in 
his  said  application,  or  in  his  desire  and  intention  to 
[*837]  return  to  ^Bengal ;  and  that  if  the  leave  asked  for  should 
be  granted  further  time  must  elapse,  in  the  usual 
course  of  pucxseeding  in  such  matteis,  before  he  could  proceed  to 
the  East  Indies,  and  he  must  state  to  the  court  of  direct(»s  the 
name  of  the  ship  in  which  he  was  to  go  passenger,  and  obtain  an 
order  to  be  received  on  board  such  ship.  The  defendant  further 
stated,  by  his  affidavit,  that  he  never  in  any  manner  contem-' 
plated  a  departure  fit>m  this  country  for  the  purpose  or  with  a 
view  to  avoid  performing  his  said  contract,  and  he  denied  that 
the  purchase  money  contracted  to  be  paid  by  him  for'  the 
estate  in  question  would,  by  reason  of  his  returning  to  the  East 
Indies,  be  in  any  danger  whatever  of  being  lost,  he,  the  defend- 
ant, having  ample  means  both  in  this  country  and  in  the  East 
Indies  to  enable  him  to  pay  such  purchase  money. 

The  Master  of  the  Bolls  having  refused  to  make,  any  order 
on  the  last'mentioned  petition,  the  defendant  paid  the  36,000^ 
into  the  hands  of  the  sheriff,  and  was  thereupon  discharged  out 
of  cufftody. 

A  motion  was  now  made  before  the  Lord  Chancellor,  on  the 
part  of  the  defendant,  by  which,  in  addition  to  the  relief  sought 
by  the  petition  to  the  Master  of  the  Bolls,  it  was  prayed  that 
the  sheriff  might  be  ordered  to  pay  back  to  the  defendant  the 
86,000t  paid  to  him  under  or  by  virtue  of  the  aforesaid  writ. 

Mr.  WethereU,  Mr.  Shadwell  and  Mr.  Simpkinsan  in  support  of 
the  motion: — ^To  induce  the  court  to  grant  the  writ  of  ne  eosetd 
regno  there  must  be  an  equitable  debt  actually  due  from  the 
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party  agaixifit  whom  the  writ  is  demanded,  and,  though  it  is  not 
necessary  to  aver  that  the  party  is  going  abroad  for  the 
purpose  of  avoiding  the  payment  of  the  debt,  the  ^inten-  [*888] 
lion  to  go  abroad  and  danger  of  losing  the  debt  arising 
fiom  the  absence  of  the  party  must  always  be  brought  forward. 
De  Oarriere  v.  De  Oalonne^{a)  Oock  v.  Bavie^ifi)  Etches  v.  Lance,{c) 
Tomlmson  v.  Harrisan,{d)  There  is  now  no  debt  due  from  the 
defendant  There  has  been  no  final  order  to  pay  the  purchase 
money.  A  deduction  is  to  be  made  in  respect  of  the  tithes,  and 
the  money  is  to  be  paid  only  upon  the  plaintiffs  performing  an 
act  which  it  does  not  yet  i^pear  that  they  are  able  to  peiform. 
It  cannot  be  contended  that  because  a  oonveyance  may  be  exe- 
GUted,  the  estate  is  so  &r  the  property  of  the  defendant  as  to  give 
the  plaintiff  an  immediate  right  to  the  money.  The  circum- 
stances disclosed  by  the  affidavits  are  not  sufficient  to  justify  the 
court  in  inferring  that  the  ^ebt  will  be  endangered  by  the  de- 
fendant's leaving  the  kingdom.  The  danger  to  the  debt  depends 
mainly  upon  the  question  whether  the  party  going  abroad  may 
not  leave  property  here  to  answer  the  demand  upon  which  the 
court  can  lay  its  hands.  The  case  referred  to  in  the  note  to 
Ooodwin  V.  Clar1ce{e)  shows  the  opinion  of  Lord  Thurlow  that 
in  cases  of  this  description  the  court  ought  to  enter  into  the  ques 
tion  whether  property  may  not  be  left  in  England  to  pay  the  debt 

The  Lord  Chancellor  : — ^I  think  Dickens  must  have  mis- 
understood Lord  Thurlow  in  that  case,  because  the  writ  is 
granted  with  analogy  to  bail  at  law,  and  at  law  you  never  ask 
whether  a  man  has  property  or  not,  but  you  make  him  give  baQ, 
leaving  it  to  the  bail  to  inquire  whether  he  has  prc^rty  to  in- 
demnify them.  Besides,  though  there  may  be  property  to  an* 
swer  a  sequestration  now,  how  is  the  court  to  know  that 
there  *will  be  property  to  answer  it  when  the  sequestra-  [*889] 
tion  issues. 

(a)  4  V«B.  677.  (d)  8  V«8.  32. 

iff)  6  Ves.  283.  (a)  .2  Dick.  i97. 

(c)  7  V«L  417. 
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For  the  motion :  It  must  be  recollected  that  the  property  sold 
is  a  security  for  the  purchase  money.  The  court,  by  its  receiver, 
has  the  estate  in  its  own  hands  to  make  good  any  loss  which 
the  plaintiJB^  might  otherwise  sustain  by  the  non-perfonnance  of 
tiie  agreement.  The  absence  of  authorities  affords  a  strong  ar- 
gument against  the  writ  being  supported.  Goodwin  v.  Clarke 
and  Raynes  v.  Wyseioi)  are  the  only  cases  in  which  the  writ  has 
been  granted  against  purehaseis  in  suits  forspecific  performance. 
In  Ooodwin  v.  Clarke  the  writ  was  marked  in  a  small  portion  of 
the  purchase  money  only ;  and  in  Raynes  v.  Wyse  the  general 
question  whether  the  writ  ought  to  be  issued  against  a  purchaser 
does  not  appear  to  have  been  discussed.  The  circumstance  of 
the  estate  being  in  the  possession  of  the  plaintiff  by  their  re- 
ceiver, distinguishes  this  case  from  Saynes  v.  Wyse^  where  the 
purchaser  was  in  possession. 

• 

The  Lord  Chancellor  : — It  strikes  me  at  present  that  the 
writ  in  Ooodwin  v.  Clarke  ought  to  have  been  granted  for  the 
whole  amount  of  the  purchase  money,  or  ought  not  to  have  been 
granted  at  all.  There  is  one  great  difference  between  that  case 
and  the  present.  According  to  the  statement  of  that  order  there 
was  nothing  upon  which  the  court  proceeded  but  the  affidavit  of 
the  plaintiff,  whereas  in  the  present  case  the  court  has  its  own 
proceedings  to  act  upon.  The  receiver  in  this  case  is  in  posses- 
sion, because  the  defendant  ought  to  have  taken  possessicxi  and 
would  not  do  so. 

[*840}  *For  the  motion :  The  Avrit  ought  not  ta  have  been 
marked  in  the  full  amount  of  the  purchase  money,  the 
defendant  being  entitled  to  a  compensation,  and  the  plaintiffs 
having  the  security  of  the  estate  and  of  the  defendant's  other 
property.  To  authorize  the  issuing  of  the  writ  it  is  not  sufficient 
to  impute  to  a  party  a  future  distant  intention  to.  go  abroad,  as 
such  an  intention  can  produce  no  danger  to  the  debt.  It  ought 
to  be  shown  that  the  party  means  to  leave  the  kingdom  immedi- 

(a)  2  MeilY.  413. 
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atdy.  No  answer  has  yet  been  given  to  the  defendant's  appli- 
cation for  leave  to  return  to  India,  and  if  such  leave  should  be 
given,  considerable  time  must  elapse,  according  to  the  custom  of 
the'  East  India  Company,  before  the  defendant  can  regularly 
leave  England.  There  is  no  rule  laid  down  by  which  the  secn- 
rity  to  be  taken  by  the  sheriff  is  limited,  but  his  conduct  has 
been  oppressive  in  demanding  such  excessive  bail. 

The  Lord  Chancellor  : — I  remember  a  case  in  which  the 
sheriff  having  taken  bail  on  a  writ  of  ne  exeat  regnOy  and  assigned 
the  bail  bond  to  the  plaintiff  in  the  suit  in  equity,  application 
was  made  to  the  court  for  leave  to  sue  upon  the  bond,  and  Lord 
Thurlow  held  that  he  had  nothing  to  do  with  the  bond,  and  that 
the  only  order  he  could  make  was  npon  the  sheriff  to  produce 
the  body  of  the  defendant.(a)  It  is,  therefore,  with  the  sheriff  to 
take  care  that  he  has  the  defendant  to  produce.  According  to 
that  decision,  I  apprehend  that  what  the  sheriff  does  in  the  case 
of  a  writ  of  ne  exeat  regno  is  upon  his  own  responsibility.  What 
the  sheriff  has  done  in  this  case  is  to  require  sufficient  security 
for  his  having  the  defendant  to  produce. 

*Mr.  Harty  Mr.  Sugden  and  Mr.  Preaion,  against  the  [*341] 
motion : — Where  the  court  appoints  a  receiver  in  cases  of 
this  description,  the  question  to  which  party  the  possession  of  the 
receiver  is  to  be  attributed  is  left  open  to  future  determination. 
In  this  case  the  court  has  declared  the  possession  of  the  receiver 
to  have  been  the  possession  of  the  purchaser  from  the  29th  of 
September,  1822.  From  that  time,  therefore,  the  purchaser  has 
been  bound  to  pay  the  purchase  money  and  interest.  The  court 
has  directed  the  payment  to  be  made,  and  there  has  been  nothing 
to  delay  it  except  the  defendant  not  having  tendered  a  convey- 
ance. There  can  be  no  doubt,  therefore,  that  the  debt  was  suffi- 
cient to  authorize  the  issuing  of  the  writ.  The  purchaser  being 
in  possession  by  his  receiver,  this  case  falls  strictly  within  the 
authority  of  Saynes  v.  Wyse^  which  is  a  positive  decision  that 

(a)  CoOmridge  v.  McwU,  2  Dick.  688. 
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after  it  has  been  shown  that  the  plaintiff  is  entitled  to  a  specific 
performance  the  writ  may  issue.  In  the  case  before  Lord  Thur- 
low  it  did  not  appear  that  a  good  title  could  be  made,  and  it 
would  therefore  have  been  premature  in  the  court  to  have  con* 
sidered  the  purchaser  liable  for  the  purchase  money.  There  is 
no  case  in  which  it  has  been  required  to  be  shown  that  the  party 
is  going  abroad  immediately.  Where  the  intention  to  go  abroad 
is  clear  th3  court  will  not  measure  the  time.  K  the  application 
had  been  delayed  and  the  defendant  had  prepared  for  the  voyage, 
the  court  would  have  refused  the  writ  on  that  ground  alone.(o) 
The  cases  of  Atkinson  v.  Lecmard{b)  and  Stewart  v.  Ghvham(c) 
have  established,  that  for  the  purpose  of  obtaining  and  sustain- 
ing  this  writ,  it  is  not  necessary  to  swear  that  the  party  is  about 
to  leave  the  kingdom  with  a  view  to  avoid  pajrment  of  the  debt, 
but  that  it  is  sufficient  to  prove  that  the  party  is  about 
[*842]  to  *leave  the  kingdom,  and  that  the  debt  will  be  en- 
dangered if  he  does. 

The  Lord  Chancellor  : — ^I  remember  an  instance  of  the  writ 
being  issued  in  an  early  stage  of  a  cause,  upon  the  defendanf  s 
stating  that  if  the  plaintiffs  obtained  a  decree  he  would  leave  the 
kingdom. 

For  the  plaintiffs :  It  does  not  follow  that  because  the  defend- 
ant is  opulent  the  debt  will  not  be  endangered  by  his  absence. 
The  moment  the  equitable  debtor  is  about  to  quit  the  country 
without  paying  the  debt,  the  court  raises  an  implication  that  by 
his  going  out  of  the  jurisdiction  the  debt  will  be  in  danger  of 
being  lost. 

Mr.  Wakefield^  for  the  sheriff. 

Mr.  Wetkerell^  in  reply,  contended  that  there  was  no  sufficient 
equitable  debt  to  be  the  subject  of  a  writ  of  ne  exeat  regno,  and 

(ay  Dick  V.  Swinton,  1  Ves.  &  Bea.  371.  (c)  19  Vea.  313. 

(b)  3  B.  G.  G.  218. 
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lemarkedf  that  the  case  of  Saynes  r.  Wyae  only  suggested  the 
question  whether  the  writ  had  ever  issued  till  it  had  been  shown 
that  the  plaintiff  was  entitled  to  a  specific  performance,  and  did 
not  decide  that  it  ought  then  to  issue. 

The  Lord  Chancellor  : — The  question  before  me  is  whether 
this  writ  ought  to  be  dischaiged.  K  it  ought  never  to  have  been 
granted  it  ought  now  to  be  discharged.  There  can  be  no  ob- 
jection to  the  writ  being  discharged  if  the  86,0002.  is  brought 
into  court,  but  if  the  writ  ought  not  to  have  been  granted,  there 
is  no  pretence  for  bringing  the  money  into  court.  It 
*does  not  appear  to  me  that  in  determining  the  present  [*348] 
question,  I  have  anything  to  do  with  the  complaint 
made  as  to  the  conduct  of  the  sheriff.  It  must  be  recollected 
that  he  is  placed  in  circumstances  of  great  difficulty ;  that  it  is 
upon  his  own  responsibility  h&  is  to  act.  After  Lord  Thurlow's 
decision  that  he  would  put  it  upon  the  sheriff  to  produce  the 
defendant  to  the  court,  the  sheriff  is  not  to  be  blamed  if  he  takes 
cate  to  have  the  defendant  to  produce.  This  case  originally 
came  before  the  Master  of  the  Rolls,  who,  according  to  all  Which 
is  to  be  found  in  the  books,  has  as  much  jurisdiction  to  direct 
the  writ  to  issue  as  the  Lord  Chancellor  himself  has,  though  it  is 
by  the  Lord  Chancellor  that  the  seal  must  be  put  to  the  writ, 
and  till  that  has  been  done,  according  to  the  order  of  the  court, 
^ere  is  nothing  which  can  be  denominated  a  writ  If  a  serious 
doubt  had  arisen  in  my  mind,  I  should  have  referred  the  case 
back  to  the  Master  of  the  Bolls  before  I  put  the  seal  to  the  writ 
This  writ  till  a  late  period  of  our  history  was  a  high  prerogative 
writ  which  was  made  use  of  for  the  purposes  of  the  state  y  it  waa 
a  writ  by  which  the  crown  was  enabled  to  prevent  any  of  its 
subjects  from  leaving  this  country  when  their  services  were  re- 
quired in  it.  The  effects  of  the  writ  are  as  much  known  to  the 
law  at  the  present  moment  as  they  ever  have  been.  Upon  what 
grounds  the  writ  was  originally  applied  to  civil  purposes,  whether 
upon  the  principle  that  no  bettetr  service  could  be  done  to  the 
state  than  to  compel  the  subjects  to  do  justice  to  each  other,  it  is 
difficult  now  to  determine;  but,  whatever  the  Drinciple  may 
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have  been,  it  is  without  all  question  that  this  court,  if  not  bound 
ex  dd)tto  justitioe  (and  I  do  not  say  that  it  is  so  bound),  is  bound 
in  the  exercise  of  a  sound  discretion  to  grant  the  writ,  if  the  case 
be  a  case  in  which  the  writ  ought  to  be  granted.  There  are 
certain  circumstances  attending  thfe  application  for  the  writ  which 

admit  of  no  dispute.  In  the  first  place  the  debt  must 
[*844]     be  equitable ;  in  the  second  place  it  must  be  due ;  *and 

in  the  third  place  it  must  be  a  debt  in  respect  of  which 
the  court  can  see  its  way  to  direct  what  sum  shall  be  marked 
upon  the  writ.  To  the  rule  that  the  debt  must  be  equitable  there 
is  one  case  of  exception,  the  case  of  account ;  that  exception 
stands  upon  this  ground,  that  this  court  has  jurisdiction  in  mat- 
ters of  account  as  well  as  a  court  of  law,  and  that  the  proceed- 
ings at  law  in  such  matters  are  attended  with  very  great  diflScul- 
ties.  This  court  has  therefore  said,  though  it  be  a  general  rule 
that  the  debt  shall  be  equitable,  and  the  affidavit  as  to  the  amount 
positive,  yet,  in  matters  of  account,  that  shall  be  considered  as 
an  equitable  debt  which  is  also  a  legal  debt,  and  it  shall  be  suffi- 
cient for  the  party  to  swear  to  his  belief  as  to  the  amount  of  the 
balance.  I  take  it  that  these  cases  of  specific  performance  must 
fall  under  the  same  rule.  When  it  is  considered  what  must  be 
the  averments  and  what  must  be  the  proof  at  law,  it  cannot  be 
denied  that  there  are  many  cases  of  specific  performance  in  which 
the  debt  could  not  at  law  be  recovered.  I  will  venture  to  say, 
that  if  in  matters  of  account  and  matters  of  specific  performance 
the  jurisdiction  of  courts  of  equity  was  to  be  destroyed,  there 
would  be  very  many  cases  in  which  no  remedy  at  all  would  be 
left.  The  rule  that  the  sum  to  be  marked  on  the  writ  must  be 
ascertained  has  been  settled  in  many  cases.  In  the  case  of  exe- 
cutors, for  instance,  it  must  be  shown  to  what  amount  ihey  have 
received  assets,  in  order  that  the  court  may  know  for  what  sum 
the  writ  shall  be  marked.  Such  being  the  case  with  respect  to 
the  writ  of  ne  exeat  regno,  the  principles  of  the  court  require  a 
pledge  to  be  given  to  the  fact  that  the  party  is  going  abroad,  and 
that  the  debt  will  be  endangered  if  he  does.  I  am  not  aware  of 
any  case  which  has  determined  that  it  must  be  sworn  that  the 
party  is  going  abroad  immediately ;  that  is  a  circumstance  to  be 
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considered  in  the  exercise  of  the  sound  discretion  which  the  court 
applies  to  the  subject ;  I  do  not  take  it  that  it  need  be 
Bwom  that  the  party  ia  going  abroad  for  the  *purpo8e  [*845] 
of  avoiding  the  payment  of  the  debt ;  if  it  can  be  col- 
lected that  it  is  the  intention  of  the  party  to  go  abroad  before 
the  debt  can  be  got  out  of  his  hands,  it  is  a  case,  in  which,  in  the 
exercise  of  a  sound  discretion,  the  writ  ought  to  issue.  Ooodwin 
Y.  Clarke  does  not  at  all  apply  to  this  case ;  that  was  a  case  in 
which  all  that  had  passed  as  to  the  acceptance  of  the  title  rested 
entirely  upon  the  affidavit  of  the  plaintiff  in  the  cause,  and,  to 
render  that  case  in  the  least  degree  applicable  to  the  present,  it 
must  be  shown  that  everything  had  taken  place  there  before  the 
filing  of  the  bill,  which  has  taken  place  in  this  cause  since  the 
bill  was  filed ;  with  all  deference  to  Lord  Apsley,  that  case  can- 
not have  been  rightly  decided ;  the  coiirt  was  bound  to  grant 
that  writ  for  the  full  amount  of  the  purchase  money,  or  it  had  no 
right  to  grant  it  at  all.  Whether  the  writ  ought  to  be  granted 
merely  upon  the  footing  of  contract  I  shall  not  say  one  single 
word,  this  is  not  a  mere  case  of  contract  I  need  not  state  that 
the  contract  alone  (if  it  could  ultimately  be  carried  into  execu- 
tion) made  the  estate  the  property  of  the  defendant,  so  that  he 
might  devise  it  or  do  anything  with  it  which  the  equitable  owner 
of  the  estate  could  do,  with  this  difference  only,  that  the  estate 
in  his  hands  was  subject  to  a  lien  for  the  purchase  money.  I  do 
not  consider  the  distinction  pointed  out  in  the  case  before  Lord 
Thurlow,  because  this  is  not  a  case  which  falls  within  the  reach 
of  Lord  Thurlow's  objection,  unless  it  fells  within  the  reach 
of  that  part  of  the  objection  which  hints  at  the  purchaser's  hav- 
ing other  property ;  this  is  a  case  in  which  the  title  has  been  ap- 
proved, and  an  order  has  been  made  by  the  court  consequent 
upon  the  approbation  of  the  title ;  that  order  adverts  to  the  cir- 
cumstance of  a  receiver  having  been  appointed  in  the  progress 
of  the  cause ;  I  take  it  to  be  clear  that  if  the  defendant  is  to  take 
the  estate  the  receiver  must  be  considered  as  his  receiver,  and 
the  possession  of  the  receiver  as  his  possession. 

*When  I  put  the  seal  to  this  writ,  it  did  not  escape    r*346] 
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my  attention  that  there  was  an  allowance  to  be  made  for  the 
tithes  of  a  small  portion  of  the  estate,  but  I  satisfied  myself  that 
it  was  impossible  to  say  that  less  than  36,000t  could  be  due  as 
money  to  be  paid  for  the  property  by  the  purchaser,  who  was 
fixed  with  the  obligation  to  take  it  by  the  title  being  made  good; 
it  did  not  either  escape  my  attention  that  there  was  in  this  case 
a  security  in  the  nature  of  a  lien  upon  the  estate.  It  happened 
that  I  knew  the  estate  to  be  an  estate  rather  for  pleasure  than  for 
profit,  but  that  did  not  govern  my  mind  upon  the  question  whe- 
ther I  should  judicially  give  more  or  less ;  I  came  to  the  deter- 
mination that  the  writ  ought  to  be  marked  for  the  full  amount 
of  the  purchase  money,  because,  considering  equitable  bail  with 
reference  to  legal  bail,  I  thought,  and  I  believe  I  am  not  wrong, 
that  if  instead  of  the  purchaser's  tendering  a  conveyance  the  ven- 
dor had  tendered  it,  and  had  called  upon  the  purchaser  to  pay 
the  money  and  he  had  refused  to  do  so,  and  the  vendor  had 
brought  an  action,  the  purchaser  might  have  been  held  to  bail  at 
law  for  the  whole  debt,  and  it  could  not  have  been  said  that  the 
vendor  should  not  have  bail  for  the  whole  debt  because  he  had 
a  lien  in  equity.  I  also  reasoned  the  case  thus :  the  vendors 
have  got  the  estate,  but  that  is  not  what  they  wish  to  retain,  and 
how  are  they  to  proceed  to  a  sale  of  the  estate  if  the  defendant 
goes  abroad  whilst  there  is  a  decree  in  this  court  that  the  estate 
is  his  in  equity ;  how  is  that  equitable  title  to  be  got  out  of  him  ? 
It  appeared  to  me  that  the  difficulty  attending  a  resale  was  such, 
that  even  if  there  had  been  an  analogy  to  be  derived  from  legal 
bail  in  fiivor  of  the  defendant,  it  could  not  have  applied  under 
the  difficulties  which  would  have  presented  themselves  in  this 
court.  When  I  put  the  seal  to  the  writ,  I  was  of  opinion  that 
the  debt  was  an  equitable  debt  for  which  the  writ  might  issue, 

and  I  did  not  forget  to  consider  whether  the  debt  was 
[*347]     due;  that  the  debt  was  due  *appeared  to  me  to  be  the 

clear  result  of  the  Vice-Chancellor's  order,  because  that 
order  in  eflfect  declares,  that  such  as  the  rights  of  the  parties  are 
thereby  declared  to  be,  sueh  were  the  rights  of  the  parties  at  the 
time  of  the  bill  being  filed.  Whether  the  court  has  done  right 
or  wrong  in  all  its  doctrines  about  specific  performance,  is  a 


CASES  IN  CnAKCERY.  «4T 

lS23.-*-Boehm  v.  Wood. 

question  with  which  a  judge  in  this  court  dare  not  deal.  If  those 
doctrines  are  to  be  altered,  they  must  be  altered  by  the  House  of 
Lords. 

Another  question  in  this  case  is,  whether  the  affidavit  is  suffi- 
cient ;  it  does  not  appear  to  be  denied  that  it  was  sufficient  to 
authorize  the  writ  being  granted ;  I  do  not  say  that  it  is,  therefore, 
sufficient  to  sustain  the  writ,  but  I  am  ready  to  say  I  am  not 
convinced  that  any  such  explanation  has  been  given,  as  to  call 
upon  the  court  to  say  that  with  such  explanation  the  writ  ought 
to  be  discharged.  That  the  defendant  meant  to  go  abroad  if  the 
East  India  Company  gave  him  leave,  there  can  be  no  jdoubt,  and 
I  cannot  satisfy  myself  that  in  giving  leave  to  persons  to  go 
abroad,  the  East  India  Company  do  not  so  act,  as  that  the  de- 
fendant might  have  had  an  opportunity  to  go  before  we  met 
again  in  this  court.  It  is  not  stated  that  any  arrangement  has 
been  made  to  pay  or  any  property  devoted  to  the  payment  of 
this  debt 

With  respect  to  the  difficiilty  as  to  the  sum  to  be  marked  upon 
the  writ,  looking  at  the  proceedings  in  this  cause  I  should  have 
had  no  difficulty,  if  the  motion  made  before  the  Vice-Chancellor 
had  been  made  before  me,  in  ordering  the  defendant  to  pay  the 
86,000Z.  into  court ;  I  do  not,  therefore,  say  that  the  writ  ought  to 
have  issued,  but  I  say  that  all  uncertainty  as  to  the  sum  to  be 
marked  upon  it  is  quite  done  away  with  by  that  circumstance. 
Upon  these  grounds,  it  appears  to  me,  that,  taking  the  circum- 
stances of  this  case  as  I  find  them  upon  this  record,  with- 
out *laying  down  any  general  rule,  there  have  not  been  [*3481 
laid  before  me  sufficient  grounds  for  discharging  this 
writ. 
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Rolls. — 1 823 :  1 1th  of  November 

A  testator,  after  giving  a  legacy  in  trust  for  a  charitable  purpofie,  sajs^  "  Ab  mon^ 
is  of  more  uncertain  value  than  land,  I  do  also  give  them  (the  trustees]  power  to 
make  such  purchase  as  they  shall  think  best  for  perpetuating  the  gift  :'*  Held,  that 
these  words  do  not  bring  the  legacy  ivithin  the  Mortmain  Act 

A  testatrix  givt-s  a  legacy  in  trust  fbr  the  minister  of  a  chapel,  but  directs  that,  upon 
a  specified  contingency,  the  legacy  is  to  go  to  the  trustees  of  a  certain  college ;  the 
interest  is  paid  during  many  years  to  the  minister  of  the  chapel :  Held,  that  the 
charity  for  the  chapel  may  be  established  upon  a  bill  and  information  to  wliich  the 
trustees  of  the  college  are  not  parties. 

Martha  Pyle,  by  her  will  dated  the  8th  of  April,  1783,  be- 
queathed as  follows :  "I  give  unto  the  Eev.  Dr.  Bolton  Simpson 
and  the  Rev.  James  Talman,  together  with  the  vicar  of  Christ 
Church,  Twynham,  and  to  their  heirs  and  successors,  l,000t, 
which  I  have  now  in  India  annuities,  in  trust  for  the  benefit  of 
the  minister  that  shall  or  may  be  appointed  and  constantly  do 
weekly  duty  at  the  chapel  lately  built  for  the  tithing  of  Ilinton : 
(that  is  to  say)  if  divine  service  is  performed  weekly  in  the  said 
chapel  within  the  space  of  two  years  from  my  death,  then  my 
will  and  desire  is  that  these  my  trustees  to  this  part  of  my  will, 
do  pay  the  interest  arising  from  the  l,000t  India  annuities  yearly 
from  the  time  of  divine  service  being  so  performed,  unto  the  min- 
ister who  shall  be  appointed  and  do  the  duty,  &c.,  but  until  such 
time  as  service  is  regularly  and  weekly  performed,  the  money 
arising  by  way  of  interest  on  the  said  sum  of  1,000Z.  India  annu- 
ities, I  give  to  be  distributed  equally  every  half  year  among  the 
clergymen's  widows  belonging  to  the  college  near  Closegate,  in 
the  close  of  the  city  of  New  Sarum  for  the  time  being :  and  if  the 
chapel  is  not  actually  consecrated  and  in  constant  use  for  divine 
service  within  three  years  at  farthest  after  my  decease,  then  my 

will  and  desire  is  that  the  money  here  given  should  con- 
[*349]     tinue  the  *interest  arising  therefrom  forever  unto  the 

widows  of  the  said  college,  &c. ;  and  in  such  case  of  the 
chapel  not  being  in  constant  use  for  divine  service  in  three  years 
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firom  my  death,  &c.,(a)  I  would  be  glad  to  have  the  same  gentle- 
men, who  are  trustees  for  the  estate  of  the  said  college,  take  upon 
them  to  be  trustees  for  this  l,000t  India  annuities :  lastly,  as 
money  is  of  more  uncertain  value  tlian  land,  I  do  also  give  them 
power  to  make  such  purchase  as  they  shall  think  best  for  per- 
petuating the  gift." 

The  testatrix  died  in  1784.  Her  executor,  Gale,  up  to  the 
time  of  his  death  in  1809,  paid  the  dividends  of  the  legacy  to  the 
minister  of  Hinton  chapel.  Gale's  widow  and  executrix  applied 
them  in  the  same  way :  but,  after  her  death,  Goddard,  her  exe- 
cutor, refused  to  make  any  payments  without  the  direction  of  the 
court  In  consequence  of  his  refusal,  the  Attorney-General  and- 
Thomas  Wyndham,  the  officiating  minister  of  Hinton  chapel, 
filed  the  present  information  and  bill ;  alleging,  in  addition  to 
the  facts  already  stated,  that,  before  the  expiration  of  the  term 
fixed  by  the  will  of  the  testatrix,  the  chapel  was  consecrated,  a 
minister  appointed  to  it,  and  divine  service  performed  therein 
regularly  every  week,  and  therefore  praying  that  the  charitable 
bequest  m  trust  for  the  minister  of  the  chapel  might  be  estab- 
lished, that  the  dividends  of  the  legacy  might  be  decreed  to  be 
paid  to  him,  and  that  proper  persons  might  be  appointed  to  be 
trustees  of  the  fund  along  with  the  vicar  of  Christ  Church, 
Twynham. 

Dr.  B.  Simpson  and  Mr.  Talman  had  long  bedn  dead.    The 
only  defendants  were  the  vicar  of  Christ  Church  and  Goddard, 
the  personal  representative  of  the  original  testatrix; 
*both  of  whom  admitted  by  their  answers,  that  they     [*850] 
believed  that  divine  service  had  been  regularly  per- 
formed in  Hinton  chapel  as  alleged  in  the  bill. 

No  evidence  was  gone  into. 

(a)  In  tUfl  part  of  the  will,  aB  recited  in  the  brief,  there  occurred  some  confused 
and  nngrammatical  expressions,  amounting  to  a  direction  to  the  trustees  for  the 
chapel  to  reUnquiah  the  trusty  in  the  event  of  the  chapel  not  being  in  constant  use 
within  three  years  from  the  death  of  the  testatrix. 
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The  cause  came  on  as  a  short  cause  before  the  long  vacation ; 
when  it  was  ordered  to  stand  over,  in  consequence  of  a  doubt 
which  the  Master  of  the  Rolls  expressed,  whether  the  last  clause 
of  the  bequest,  "Lastly,  as  money,  &c.,"  did  not  bring  the  gift 
within  the  Mortmain  Acts. 

Mr.  Ifoore  appeared  for  the  executor,  Goddard. 

Mr.  iferivale  and  Mr.  PembertoTij  for  the  other  parties,  sup- 
ported the  prayer  of  the  bill  and  information.  Relying  on  the 
cases  cited  in  Roper  on  Legacies,  (a)  they  took  the  distinction  be- 
tween a  direction  to  trustees  to  invest  money  in  land,  and  a  dis- 
cretionary power  given  them  to  do  so ;  and  they  argued,  that 
such  a  discretionary  power  did  not  bring  a  legacy  within  the 
Mortmain  Acts. 

The  Master  of  the  Rolls,  admitting  the  distinction,  said 
that  the  doubt  was,  whether  the  clause  in  the  will  did  not 
amount  to  a  direction  to  the  trustees  to  purchase  land  as  the 
more  permanent  security,  and  whether  the  discretion  given  them 
extended  to  anything  further  than  the  selection  of  such  an  estate 
as  would  constitute  an  advantageous  investment  of  the  money. 
Upon  the  whole,  however,  considering  the  leaning  of  the  court 
in  fiivor  of  charities,  he  was  of  opinion  that  the  present  bequest 
ought  to  be  sustained ;  especially  as  the  clause,  on  which  the 
doubt  arose,  seemed  to  relate  to  an  event  which  had  not  oc- 
curred— ^the  event  of  the  chapel  not  being  in  use  for  diWne  ser- 
vice within  three  years  after  the  death  of  the  testatrix. 

[*351]  *Another  difficulty  suggested  by  Mr.  Moore  on  the 
part  of  the  executor,  but  not  insisted  upon,  was,  that 
the  necessary  parties  were  not  before  the  court.  If  the  chapel 
was  not  consecrated  and  in  constant  use  for  divine  service  within 
three  years  from  the  death  of  the  testatrix,  the  legacy  was  given 
over  to  the  trustees  of  the  college  of  clergymen's  widows  at  Salis- 

(a)  2  Boper  on  Legadei^  86. 
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bury.  The  trustees  ought  to  be  before  the  court,  in  order  to' as- 
sert any  interest  which  they  might  have,  and  raise  the  question, 
whether  the  contingency,  which  was  to  give  them  an  interest, 
had  or  had  not  happened.  To  establish  the  charity  for  Hinton 
chapel  was  to  declare,  that  the  gift  to  the  college  of  clergymen's 
widows  did  not  take  effect  How  could  the  court  make  such  a 
decree,  when  no  person  was  ^resent  to  sustain  the  rights  of  the 
eoUege? 

The  only  answer  made  to  this  objection  was,  that,  in  &ct,  the 
contingency,  on  which  the  gift  to  the  clergymen's  widows  arose, 
had  not  happened ;  and  that,  after  the  payment  of  the  divi- 
dends during  so  many  years  by  Gale  and  his  executrix  to  die 
minister  of  Hinton  chapel,  without  any  claim  being  advanced  by 
the  trustees  of  the  collie,  it  was  unnecessaiy  to  bring  them  be- 
fore the  oourt(a) 

The  Mabtbb  of  the  Bolls  thought,  that,  under  the  drcum- 
stances  of  the  case,  the  charity  for  Hinton  chapel  might 
*be  established  in  the  absence  of  the  trustees  of  the    [*862] 

college. 

The  decree  was  made  accordingly,  without  any  reference  to 
the  Master  to  inquire  whether  the  chapel  had  been  consecrated 
and  in  regular  use  for  divine  service  within  the  time  prescribed 
by  the  will  of  the  testatrix*  The  only  refbrenoe  was,  to  appoint 
proper  trustees. 

(a)  Tbe  objeetkn  w—  not  thst  the  oontiiigenojr,  whioh  gave  an  intsreflt  to  the 
trosteee  of  the  coQegei  bed  heppened,  bu^  that  eyidenoe  wee  ghren  that  it  had  not 
h^)pened,  and  that  the  queetion  whether  it  had  or  had  not  hatpgeaaadf  ooold  not  be 
determined  in  the  abeenoe  of  the  truateee. 

Beaidee^  even  if  the  right  of  the  mhiiiter  of  Hinton  duq[>el  was  established,  the 
tmstiee  of  the  college  had  an  mterest  in  aaoertaining  the  predfle  date  when  senrioa 
began  to  be  peribrmed  regnlarly  in  Hinton  chapel:  tor  the  college  was  entitled  to 
the  dividends  during  any  intenral  that  might  have  elapsed  between  the  death  of  the 
tsalatriT  and  the  time  when  the  oh^Ml  began  to  be  in  regular  use. 
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1833.— Veriander  v.  Oodd. 


VeRLANDKB  V.  CODD. 

BoLL& — 1823:  11th  Noyember. 

The  penon  entitled  to  the  reveisioii  in  fee  of  a  house,  expectant  upon  a  term  vested 
in  a  lessee  who  has  demised  the  premises  for  a  portion  of  his  term  to  a  sub-lessee, 
agrees  by  one  letter  to  grant  that  sab-lessee  an  extension  of  lease  at  a  certain 
yearly  rent,  and,  in  another  letter,  fixes  the  time  when  the  term  which  he  thoa 
proposes  to  grant,  is  to  expire ;  this  is  a  valid  agreement  within  the  Statute  of 
Frauds,  and,  under  it^  the  sub-lessee  has  a  right  to  a  lease  which  shall  commence 
from  the  expiration  of  the  existing  term. 

Gkoroe  Aikoe  and  William  Ainge  being  possessed  as  the 
executors  of  Ann  Hovell,  of  a  leasehold  messuage  for  a  term 
which  was  to  expire  at  Michaelmas,  1826,  at  a  reserved  rent  of 
362.  a  year,  demised  it,  by  indenture  dated  the  10th  November, 
1818,  at  a  yearly  rent  of  50t  to  Jacob  Alexander  Verlander,  for 
a  term  of  seven  years  and  three  quarters,  wanting  ten  days,  to 
commence  fix>m  the  5th  December,  1818.  In  the  same  month 
of  November,  a  treaty  was  commenced  between  Verlander  and 
Philip  Codd,  who,  in  1814,  had  purchased  the  fee  simple  of  the 
house,  subject  to  the  term  of  the  Ainges,  for  a  new  lease  of  the 
premises,  and  also  for  a  lease  of  an  adjoining  larger  house.  In 
the  course  of  this  negotiation,  Codd,  on  the  28th  of  November, 
1818,  wrote  the  following  letter  to  Verlander : 

"  I  have  received  an  offer  for  the  large  house  on  the  terrace  so 

much  more  to  my  advantage  than  that  you  made  me,  that  I 

have  closed  therewith.    I  will,  however,  grant  you  the 

[*868]    extension  of  lease  you  solicit  on  the  small  *one,  on 

your  entering  into  the  regular  arrangements  for  paying 

me  50Z.  a  year  for  the  same. 

"P.  Codd." 

After  this,  Verlander  let  the  house,  and  some  money  was  ex- 
pended by  the  new  tenant  in  putting  it  into  repair.  Towards 
the  end  of  July,  1819,  Verlander  informed  Codd,  that  he  should 
give  his  solicitor  directions  to  prepare  a  lease :  in  consequence 
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1823. — Verlander  y.  God<L 

of  which  notification  Codd,  on  the  2d  of  August,  wrote  and 
signed  a  letter,  addressed  to  Verlander,  containing  the  following 


"  As  I  know  my  own  solicitoTs,  Messrs.  Still,  Strong  and 
Backham,  to  be  friendly,  very  reasonable  and  correct,  I  shall  feel 
more  gratified  if  they  have  the  drawing  out  of  the  lease  which  I 
am  now  to  grant  to  you  for  such  term  of  years  as  to  cause  the 
expiring  of  it  to  cease,  on  the  day  on  which  that  does  which  I 
granted  to  Mr.  Cullingham." 

The  lease  to  Mr.  Cullingham,  mentioned  here,  was  a  lease  of 
the  adjoining  house,  and  would  expire  at  midsummer,  1840. 

In  compliance  with  Codd's  request,  Verlander  carried  the  two 
letters  and  his  own  lease  from  the  Ainges,  to  Messrs.  Still,  Strong 
and  Rackham,  as  instructions  for  preparing  the  new  indenture  of 
demise :  and  they,  without  having  received  any  further  instruc- 
tions from,  or  having  had  any  subsequent  communication  with 
their  client,  prepared  a  lease  and  counterpart,  which  purported 
to  demise  the  premises  to  Verlander  for  a  term  of  fourteen  years 
from  the  24th  of  June,  1826,  at  a  yearly  rent  of  501  On  the 
9th  of  August,  they  requested  him  to  meet  Mr.  Codd  at  their 
chambers,  on  the  11th,  for  the  purpose  of  having  the  lease  and 
counterpart  executed.  Accordingly,  Verlander  went  to 
their  chambers  at  the  appointed  time,  and,  *in  their  pre-  [*364] 
sence,  executed  the  counterpart  Codd  did  not  attend : 
and,  when  afterwards  called  upon  to  execute  the  lease,  reftised  to 
do  so,  on  the  ground  that  the  only  agreement  which  he  had 
made,  was  to  grant  a  lease  ending  at  midsummer,  1840,  and 
yielding  to  him  a  yearly  rent  of  50L  from  midsunmier,  1819. 

The  bill  was  filed  by  Verlander  against  Codd  for  a  specific 
performance  of  the  contract.  It  prayed  in  the  alternative,  either 
the  defendant  might  execute  and  deliver  the  lease  prepared  by 
Messrs.  Still,  Strong  and  Rackham ;  or,  if  it  should  appear  to 
the  court,  that  the  true  meaning  of  the  agreement  was,  that  the 
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defendant  should  receive  a  rent  of  502.  for  the  piemiisefl^  inslead 
of  the  original  rent  of  867.  a  year,  then  that  the  agreement  might 
be  specifically  performed  according  to  that  constraction. 

The  defendant,  by  his  answer,  insisted  on  the  benefit  of  the 
Statute  of  Frauds;  and  contended,  that  if  there  was  a  valid 
agreement  in  writing,  the  true  meaning  of  it  was,  that  the  sub- 
sisting lease  should  be  surrendered,  and  that  the  plaintiff  should 
have  a  lease  &om  midsummer,  1819,  to  midsummer,  1840,  at  • 
yearly  rent  of  60Z. 

Mr.  Home  and  Mr.  Wakefield  for  the  plaintiff 

Mr.  Shadwell  and  Mr.  Bligh^  for  the  defendant: — It  is  not 
enough  that  one  party  understood  the  contract  in  a  particular 
sense :  the  contract  is  the  understanding  and  agreement  of  both 
parties ;  and  that  agreement  must  be  found  expressed  with  suffi- 
cient certainty  in  writing  signed  by  the  defendant  The  plaintiff 
relies  on  the  words,  "  I  will  grant  you  the  extension  of  lease  you 
solicit :"  but  these  are  too  indefinite  to  be  enforced  by  a  court  of 

equity.  What  was  the  proposed  extension?  what  lease 
[*355]     was  it  which  was  thus  to  be  extended  ?    What  was  *the 

subject  of  this  lease  and  extension  ?  To  fix  these  points 
it  would  be  necessary  to  have  recourse  to  parol  evidence.  The 
letter  of  the  2d  of  August  may  show,  by  reference,  when  the 
proposed  extension  was  to  cease ;  but  the  date  from  which  it 
was  to  commence  is  left  altogether  uncertain :  so  that  the  agree- 
ment is  defective  in  that  particular  which  is  the  most  essential 
of  all. 

As  to  the  real  intention  of  the  defendant,  there  can  scarcely  be 
a  doubt.  It  is  not  likely  that  he  should  bind  himself  without 
deriving  any  present  benefit  from  the  transaction,  to  grant  a  re- 
versionary lease  of  his  property,  to  take  effect  after  a  lapse  of 
eight  years. 

The  Master  op  the  Eolls  :— In  November,  1818,  when  the 
tmnsaction  in  question  took  place,  Yerlander  was  in  poaaesaiaa 
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etiim  hotne,  at  a  rent  of  60JL  a  year,  tmder  a  demise  fiT>m  tbe 
Messrs.  Ainge,  who,  as  the  personal  representatives  of  Ann  Ho- 
yell,  were  themselves  lessees  of  it  at  a  yearly  rent  of  862.,  and 
hiA  a  remnant  of  the  original  term  still  vested  in  them.  It  is 
Aol  pretended,  that  anything  was  done  or  said,  to  alter  or  put  an 
end  to  eitiier  the  contract  between  them  and  the  reversioner,  or 
ttie  eontraet  between  them  and  their  snb-lessee :  and,  therefbref 
ike  new  contract  between  Yerlander  and  Codd  most  have  been 
eoe  that  was  to  be  consistent  with  the  distinct  and  independent 
wntract  subsisting  with  the  Ainges.  Their  interest  could  not  be 
itfected,  nnless  by  dealings  to  which  they  were  parties.  The«» 
was  no  communication  with  them  upon  the  snbject.  As  Codd 
Imd  purchased  the  reversion  only  foor  years  previously,  and  in 
the  interval  had  received  the  rent  finm  the  Ainges,  he  must  have 
known  that  they  were  his  tenants — that^  daring  the  continuance 
of  their  term,  he  was  entitled  to  no  more  than  8621  a 
year — and  that  Verlander  *had  no  right  or  power  to  [*856] 
give  up  a  lease  which  was  not  his.  How,  then,  ia  it  pos- 
siUe  to  believe  the  defence  whkh  is  set  up — ^namely,  thai  there 
was  either  a  mutual  understanding,  or  a  positive  agreement,  that 
the  lease  of  the  Ainges  should  be  suxrendeied? 

Under  these  ciieumstances^  and  with  a  fuU  knowledge  of  the 
idati ve  situation  of  the  Ainges,  of  Verlander,  and  of  himself 
Codd*  writes  the  letters  of  the  28th  of  November,  1818,  and  the 
2d  of  August,  1819.  "  I  will  grant  you,"  says  he  in  the  former, 
^Hhe  extension  of  lease  on  the  small  house  on  your  entering  into 
legular  arrang^oaents  for  paying  me  50L  a  year  for  the  same." 
Could  Verlander  have  solicited,  could  Codd  have  efTeotiiaUy 
granted,  anj^ing  which  was  inconsistent  with  the  contract  sub- 
sisting with  tbe  Ainges?  The  phrase  ^^ extension  oflease^^'^  used 
by  a  person  who  knew  the  actual  situation  of  the  property  and 
the  interests  of  the  different  parties  in  it,  is  quite  free  from  am- 
biguity. It  must  refer  to  the  end  of  the  term  granted  by  the 
subsisting  lease.  The  word  "  extensiov!^  implies  ex  vi  termini  the 
oontanuaMe  of  the  lease  aad  n<^;ative8  the  destruction  of  it :  it 
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denotes — ^not  that  the  lease  is  to  be  sunendered,  but  that  aome- 
thing  is  to  be  added  to  it 

On  the  2d  of  August,  1819,  the  second  letter  is  written ;  and 
it  is  scarcely  to  be  supposed,  that,  during  the  whole  of  the  period 
that  had  elapsed  from  the  28th  of  the  preceding  November,  the 
parties  had  failed  to  understand  each  other.  ,  That  letter  fixes 
the  termination  of  the  new  lease :  it  is  to  expire  at  midsummer^ 
1840.  But  its  commencement,  says  the  defendant,  is  left  uncer- 
tain. In  no  respect :  for  the  former  letter  had  stated,  that  the 
new  lease  was  to  be  an  extension  of  the  existing  lease ;  and  the 
existing  lease  expired  in  1826.  The  defendant,  therefore,  had 
agreed  to  grant  to  the  plaintiff  a  lease,  which  should  en* 
[*357]  title  him  to  *the  possession  of  the  house  from  the  expi- 
ration of  the  term  vested  in  the  Ainges  until  midsum- 
mer, 1826,  at  a  yearly  rent  of  60t 

It  has  been  contended  that  it  is  extremely  improbable  that 
Codd  should  have  meant,  without  any  present  benefit,  to  grant 
a  reversionary  lease,  commencing  at  the  end  of  eignt  years.  That 
depends  entirely  on  the  notions  which  he  entertained  with  re- 
spect to  the  likelihood  of  property  of  this  description  rising  or 
felling  in  the  meantime.  To  secure  a  rent  of  50t  a  year,  from 
1826  to  1840,  might  be,  and  might  by  him  be  conceived  to  be, 
very  advantageous. 

It  has  been  determined  that  one  written  paper,  which  is 
signed,  may  refer  to  another  which  is  not  signed.(a)  Here  all 
the  essential  terms  of  the  contract  are  contained  in  the  two  let- 
ters signed  by  the  defendant,  explained  by  the  lease  to  which 
they  refer.  The  plaintiff  is,  therefore,  entitled  to  a  decree  for 
specific  performance,  with  costs. 

The  decree  was,  "  that  the  defendant  do  execute  the  lease  pre- 

(a)  9  Yes.  jnn.  250 ;  1  Sobo.  4t  IieC  92.  Ihiraey  t.  OhnvAar,  3  Bra  C.  G.  lei, 
318, 
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pared  bj  the  defendant's  solicitors,  Messrs.  Still,  Strong  and 
Backham,  in  the  pleadings  mentioned,  and  do  pay  nnto  the 
plaintiff  his  oosts  of  this  suit"— Beg.  Lib.  1823,  B.  107-108. 


*DlKES  V.  SOOTT.  [*858] 

1823 :  23d  Jxdj  and  13th  November. 

Where  a  som  of  moiiej  came  to  the  hands  of  one  of  two  ezecaton,  who  paid  it 
over  to  the  other  executor,  it  was  held  that  the  executor  who  first  received  it  could 
not,  under  the  usual  decree  for  an  account^  examine  the  other  executor  as  a  wit> 
nen  to  prove  that  the  money  paid  over  was  duly  applied  on  account  of  the  affain 
of  the  testator,  ^d  an  order  obtamed  for  that  purpose  was  dischaiiged. 

Bt  the  decree  made  on  the  hearing  of  this  cause,  dated  the 
15th  of  May,  1821,  it  was,  amongst  other  things,  ordered  that  it 
should  be  referred  to  the  Master  to  take  an  account  of  the  per- 
sonal estate  of  John  Wintersgill  Piercey,  the  testator  in  the 
pleadings  named,  come  to  the  hands  of  his  executors,  John  Cor- 
deroy,  deceased,  and  the  defendant  Mary  Scott,  and  it  was  or- 
dered, that  what  upon  taking  the  said  accounts  should  be  found 
due  from  the  said  John  Corderoy  should  be  answered  by  the  de- 
fendants James,  Stanbank  and  Green,  his  executors,  out  of  his 


In  the  progress  of  the  cause  in  the  Master's  office,  the  defend- 
ants James,  Stanbank  and  Green,  having  been  charged  with 
moneys  received  by  Corderoy  on  account  of  the  estate  of  Pier- 
cey, carried  in  their  discharge,  by  which,  amongst  other  pay- 
ments, they  claimed  to  be  allowed  several  sums  of  money  al- 
leged to  have  been  advanced  by  Corderoy  to  the  defendant, 
Mary  Scott,  for  the  purpose  of  enabling  her  to  discharge  debts 
due  from  the  estate  of  Piercey.  The  plaintiffi  having  objected 
to  the  allowance  of  these  sums,  unless  the  due  application  of 
them  was  proved  by  the  production  of  vouchers,  a  motion  was 
made  before  the  Yice-Chancellor,  on  behalf  of  the  defendants^ 
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James,  Stanbank  and  Green,  that  they  might  be  at  Kberty  to  ex- 
amine the  defendant,  Mary  Soott,  upon  interrogatories  before  the 
Master,  touching  the  payments  made  by  her  on  account  of 
Piercey's  estate,  and  the  moneys  received  fix)m  her  co-execu- 
tor, the  late  John  Corderoy,  for  the  purpose  of  inaking  such 
payments. 

[*359]  *The  motion  was  supported  by  the  affidavit  of  the 
defendant  Green,  which,  after  stating  that  the  deponent 
and  his  co-executors  were  unable  to  produce  the  vouchers  to 
prove  the  due  application  of  the  sums  mentioned  in  their  dia* 
charge  to  have  been  paid  to  the  defendant,  Mary  Scott,  and  that 
the  defendant,  Mary  Scott,  alleged  that  those  vouchers  were  de- 
livered up  to  Corderoy,  and  after  further  stating  that  if  any  such 
vouchers  were  so  delivered  up,  the  same  were,  as  the  deponent 
believed,  after  the  death  of  Corderoy,  destroyed  by  the  defend- 
ant James,  who  had  burnt  various  papers  which  he  c(Hiceived  to 
be  useless,  went  on  to  state  that  the  payments  in  question  wcfe 
taken  from  an  account  rendered  to  the  defendant  Mary  Scott  by 
Corderoy,  in  his  lifetime,(a)  and  that  Mary  Scott  would,  as  the 
deponent  believed,  if  she  was  examined,  admit  that  such  account 
was  correct,  and  that  she  received  and  applied  the  money  as 
there  stated,  and  that  although  twenty  years  had  elapsed  since 
the  payments  mentioned  in  the  discharge  of  the  deponent  and 
his  co-executors  were  made,  they  had  been  enabled,  in  those  iik* 
stances  where  the  names  of  the  persons  had  been  given  in  the  be- 
fore-mentioned account,  to  show  that  those  persons  had  actually 
received  the  sums,  alleged  to  have  been  paid  to  them,  but  that 
nothing  appeared  upon  the  said  account  with  respect  to  the  par- 
ties to  whom  the  sums  in  question  were  paid,  and  the  deponent 
and  his  co-executors  were  unable  to  discover  the  names  of  such 
parties. 

Upon  this  affidavit  the  Vice-ChancelloT  made  the  order,  as 
prayed  by  the  notice  of  motion,  saving  all  just  exceptions. 

(a)  By  the  decree  in  the  cause  it  i^peaza  that  Uary  Soott-was  tenant  fiir  li&  of 
tiw-reBidvie  of  the  testator's  estate. 
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A  iBOtioD  was  now  nade  beiiMre  the  Lord  Cbanoellor,  on  the 
put  cf  the  pkuifiifb,  todiacharge  the  order. 

*Mr.  Hart  sod  Mr,  Barber,  in  support  of  the  motion,  [*860] 
eootended  that  the  order  sought  to  be  discharged  was 
fthogether  new  in  practice,  and  furnished  a  most  dangerous  pre- 
cedent) as  it  would  enaUe  executora  in  all  similar  cases  to  settle 
disputes  between  themselves  at  the  expose  of  their  testator's 
estate. 

Mr.  PemberioTij  against  the  motion,  insisted  that  the  sums  in 
question  haring  been  paid  to  Mrs.  Scott,  for  the  purpose  of 
being  applied  by  her,  as  the  agent  rf  Ccwderoj,  the  court  would 
pennit  her  to  be  examined  for  the  purpose  of  proving  the  due 
application  of  those  sums,  and  that  she  might  have  been  exam- 
ined as  of  course  before  the  decree.  He  also  relied  upon  the 
cireumstanoes  stated  in  the  affidavit,  and  particularly  the  length 
of  time  which  had  elapsed  since  the  payments  in  question  were 
made. 

The  Lord  Chancellor  : — If  executors  or  accounting  parties 
have  been  led  to  divest  themselves  of  all  accounts,  the  course  of 
the  court  is  not  to  permit  one  to  examine  the  other,  but  to  allow 
the  party  charged  to  discharge  himself  upon  his  own  oath. 
Where  an  executor  is  permitted  to  discharge  himself  upon  lua 
own  oath,  he  cannot  discharge  himself  without  discharging  hia 
oo^xecutor;  because,  tf  he  proves  the  due  application  of  the 
money  by  himself;  he  proves  the  due  application  of  it  against 
all  the  worli  Prima  facie  it  is  much  more  safe  to  abide  by 
the  rule  of  the  court  that  a  proper  case  being  made  out  the  court 
will  allow  an  executor  to  discharge  himself  upon  his  own  oath, 
than  it  is  to  say  that  the  court  will  allow  co-executors  to  be  car- 
rying on  suits  between  themselves. 

Nov.  nA. — The  Lord  Chancellor  : — ^In  this  case  a 
sum  of  uKH^ey  came  to*  the  hands  of  one*of  two  executcoB,    [^861} 
aikd  it  is  alleged  that  he  paid  it  over  to  the  other  executor. 
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The  consequence  of  that  allegation  is  that  both  became  answer- 
able for  that  sum,  and  then  the  question  is,  whether  the  one  who 
first  received  it,  being  charged  with  that  sum,  can  examine  the 
other,  who  is  also  chargeable  with  it,  as  the  witness  to  prove  that 
it  was  duly  applied  on  account  of  the  affairs  of  the  testator; 
whether  the  examination  of  one  personal  representative  is  to  dis- 
charge another  personal  representative,  where  by  that  examina- 
tion the  party  examined  would  discharge  himself  also.  This 
order  cannot  stand.  There  have  been  many  cases  where,  upon 
the  hearing  of  a  cause,  the  court  has  declared  that,  in  the  cir- 
cimistances  under  which  the  bill  has  been  filed,  it  would  apply 
a  different  rule  of  proof  from  that  which  is  ordinarily  applied, 
and  I  take  it  also  that^  upon  a  proper  case  laid  before  it^  the 
court  may  do  that  under  other  special  circumstances ;  but  then 
there  must  be  a  proper  case  laid  before  the  court  and  discussed 
in  the  presence  of  all  the  parties  interested.  In  this  case  there 
is  nothing  before  me  to  show  that  it  is  out  of  the  power  of  Mrs, 
Scott  to  prove  the  due  application  of  these  sums  by  the  individ- 
uals to  whom  they  were  paid. 

Order  discharged. 


[*862]  *Parker  v.  Fairlie. 

1823:  10th  July;  12th,  14th  and  15th  November. 

Upon  a  bill  filed  by  merchants  in  England  against  merchants  m  India^  for  an  ao> 
count  of  the  dealings  and  transactions  between  them,  -one  of  the  defendants,  re- 
siding in  England,  in  answer  to  an  aJlegation  in  the  bill  that  some  cotton  which 
had  been  sent  by  the  defendants  to  the  plaintlfib  was  of  inferior  quality,  said, 
that  he  had  no  personal  knowledge  of  the  dealings  between  the  two  firms,  but 
that  he  had  received  certain  affidavits  and  certificates,  which  his  partners  in  India 
had  caused  to  be  made  by  experienced  persons  there,  from  which  he  believed  the 
cotton  to  be  of  superior  quality,  and  set  forth  the  affidavits  of  certificates,  in  a 
schedule,  in  hoc  verba :  held  that  the  schedule  was  not  impertinent 

This  case  came  before  the  court  upon  a  petition  of  appeal, 
presented  by.  the  plaintiffs,  fifom  the  decision  of  his  Honor  the 
yice-Chancellor  that  the  second  schedule  to  the  answer  of  the 
defendant  Fairley  was  not  impertinent    The  schedule  in  ques^ 
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tion  consisted  of  about  thirty  folios.  The  fisu^ts  of  the  case  are 
fully  stated  in  the  report  of  the  hearing  before  the  Vice-Ohanoel- 
lor,  1  Sim.  &  Stu. 


Mr.  Home  and  Mr.  Palmer,  for  the  appellants,  contended  that 
the  documents  contained  in  the  schedule  could  never  be  made 
use  of  in  evidence,  and  might  have  been  made  part  of  the  answer 
by  simply  referring  to  them ;  that  it  was,  therefore,  unnecessary 
and  useless  to  set  them  forth  at  length  in  the  answer,  and  that  a 
statement  which  was  unnecessary  and  useless  must  be  considered 
to  be  impertinent.     Akager  v.  Johnson,{a)  Norway  v.  Iiowe,{b) 

Mr.  ShadweU  and  Mr.  Orant  for  the  respondents :— *The  cases 
which  have  been  decided  do  not  bear  upon  the  present  question; 
they  were  determined  upon  the  ground  that  the  length  of  the 
statements  upon  the  record  was  immoderate  and  oppressive; 
there  is  no  rule  of  the  court  requiring  answers  to  be  framed  in 
the  most  concise  form ;  a  defendant  is  entitled  to  state 
every  circmnstance  *which  verifies  and  gives  weight  to  [*368] 
his  answer,  and  the  documents  contained  in  the  sche- 
dule materially  confirm  the  statement  made  by  this  defendant. 

The  Lord  Chancellor: — The  court  is  bound  to  protect 
plaintiffs  from  unnecessary  expense,  but  while  it  exercises  that 
providence  for  the  benefit  of  plaintiffe,  it  must  take  care  that  it 
does  not,  as  an  illiberal  view  of  the  subject  may  do,  prevent  de- 
fendants from  stating  their  cases  in  such  a  manner  as  may  be 
necessary  for  their  defence.  I  should  be  very  unwilling  to  press 
this  defendant  so  far  as  to  say  that  the  schedule  in  question  is  to 
be  considered  impertinent  merely  because  the  matters  contained 
in  it  would  not  be  evidence.  It  may  become  necessary  in  the 
result  of  this  case  that  a  commission  should  go  out  for  the  ex- 
amination of  some  persons  in  India,  and  I  think,  therefore,  the 
defendant  could  not  have  been  blamed,  if  he  had  said  in  his  an- 
swer that  he  had  in  his  possession  certain  documents  which 
temied  to  prove  certain  matters,  and  had  referred  to  a  schedule 
containing  a  catalogue  of  those  documents;  but  I  find  it  ex** 

(a)  4  Yes.  21'7«  (»)  1  Mer.  347. 
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tremely  difficult  to  say  that  there  axe  not  matters  contained  ia 
this  schedule  which  have  no  relation  at  all  to  the  matters  in 
question  in  the  suit,  and  I  also  find  it  difficult  to  say,  that  th^ 
matters  contained  in  the  schedule,  which  have  relation  to  the 
matters  in  question  in  the  suit,  are  properly  set  forth. 

November  12th. — The  Lord  Chancellor  said,  that  he  con* 
curred  in  opinion  with  the  Vice-Chancellor  and  the  Master,  that 
the  defendant  was  justified  in  referring  to  the  affidavits  and  cer- 
tificates as  forming  the  ground  of  his  belief  and  as  aiding  him  in 
crediting  and  giving  weight  to  that  belief)  and  observed  that  the 
Vice-Chancellor's  judgment  introduced  a  question  of  considera- 
ble importance,  whether  a  statement,  which  is  not  ne> 
[*864]  cessary,  but  still  is  relevant,  is  *within  the  intent  and 
meaning  c^  the  court  impertinent,  that  is  to  say,  whe- 
ther if  a  man  says  more  than  is  necessary  for  him  to  say,  but 
not  a  word  more  than  is  relevant,  so  much  as  is  not  necessary  is 
to  be  deemed  impertinent  His  Lordship  then  made  the  follow- 
ing observations.  K  the  defendant  in  the  body  of  his  answ^ 
had  referred  to  these  affidavits  and  certificates,  leaving  them  isk 
the  hands  of  his  clerk  in  court  to  be  inspected  by  the  plaintiflfe 
in  case  they  should  think  proper  to  inspect  them,  or  leaving  them 
to  be  called  for  by  the  court  in  case  the  court  should  think 
proper  to  call  for  them,  it  is  quite  clear  that  the  answer  would 
have  been  sufficient.  The  defendant,  however,  has  not  referred 
to  the  affidavits  and  certificates  as  capable  of  being  seen  in  the 
handJB  of  his  clerk  in  court,  or  as  capable  of  being  called  for  by 
the  court,  but  has  stated  the  affidavits  and  certificates  themselves^ 
and  his  Honor  the  Vice-Chancellor  is  of  opinion  that  this  is  not 
useless,  that  the  credit  which  is  due  to  the  answer,  depends  upon 
the  circumstances  stated  in  the  affidavits  and  certificates,  and 
that  the  defendant,  therefore,  has  a  right  to  make  the  affidavits 
and  certificates  themselves,  so  evidencing  the  truth  of  his  answer, 
part  of  his  answer;  I  apprehend  that,  according  to  the  practice 
of  the  court,  if  the  affidavits  and  certificates  had  been  referred 
to  in  proper  terms,  they  would  in  truth,  by  virtue  of  that  refer- 
ence, have  been  part  of  the  answer,  and  that  as  part  of  the  an- 
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tfver,  the  plaintiff  might  have  compelled  the  produotion  of  them^ 
and  the  defendant  would  have  had  a  right  to  have  them  pro- 
duced. This  case,  therefore,  brings  the  question  faixlj  before 
the  court,  whether  the  term  impertinent  can  be  applied  to  that 
which  is  relevant,  but  which  is  not  necessary  to  be  set  forth. 
There  have  I  believe  been  some  cases  in  which  the  court  has 
held  it  to  be  impertinent,  where  acooimts  of  personal  estate  have 
been  required,  to  set  forth  all  the  particular  articles  of  which 
the  personal  estate  was  composed,  and  where  accounts  of  receipts 
and  payments  have  been  required,  to  set  forth  the  dif- 
ferent items  *and  the  different  particulars  of  the  sums  [*365] 
which  formed  the  aggregate  amount  of  the  account  de- 
manded ;(a)  yet  it  cannot  be  denied  that  the  answers  in  those 
cases  were  in  a  sense  relevant,  and  it  must,  therefore,  have  been 
the  non-necessity  of  entering  into  particulars  which  induced  the 
court  to  determine  that  the  answers  were  impertinent  I  think 
the  court  would  have  taken  a  better  course  if  it  had  said  origin- 
ally, this  is  not  impertinent,  but,  because  it  is  useless,  the  defend- 
ant shall  pay  all  the  costs  attending  it. 

November  14A. — ^The  Lord  Chancbllob  said  he  believed  it 
would  be  found  impossible  to  hold  that  the  answer  in  this  case 
was  not  impertinent  without  running  foul  of  some  decisions  to 
the  contrary. 

November  Ibth, — ^The  Lord  Chancellor  : — ^There  is  one  view 
of  this  case  which  has  struck  me  as  very  material ;  in  a  court  of 
equity  a  plaintiff  reads  as  much  of  the  answer  of  a  defendant  as 
he  thinks  proper;  but  suppose  a  case  in  which  a  plaintiff  may 
come  into  equity  and  the  defendant  may  turn  plaintiff  at  law,  or 
in  which  a  plaintiff  in  equity  may  dismiss  his  own  bill  and  him- 
self become  plaintiff  at  law ;  if  the  defendant's  answer  is  to  be 
made  use  of  at  law  must  not  the  whole  be  read?  Is  it  not  there- 
fore a  very  material  consideration  whether,  although  it  was  not 
absolutely  necessary  for  the  defendant  to  set  out  these  affidavits 

(a)  Beaumoni  y.  Beaumont,  6  Ifadd.  Rep.  61 ;  Norway  y.  Rowt,  1  Mer.  347. 
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and  certificates,  and  he  might  if  he  had  thought  proper  have  re- 
ferred to  them,  he  had  not  a  right  to  put  them  upon  his  answer  if 
he  thought  fit  to  do  so,  because,  if  the  answer  should  be  made 
use  of  against  him  in  a  court  of  law,  it  might  be  impossible  for 

him  to  make  use  of  the  affidavits  and  certificates  unless 
[*366]     *they  were  set  out    This  particular  reason  leads  me  to 

think  that  in  this  case  the  answer  is  not  impertinent 

The  counsel  for  the  appellants  then  suggested  that  the  defend* 
ant  would  have  been  entitled  to  read  the  documents  at  law  if  he 
had  merely  referred  to  them,  and  again  adverted  to  the  objection 
that  the  documents  could  not  be  made  use  of  in  evidence ;  but 
the  Lord  Chancellor  said,  that  the  defendant,  in  order  to  read 
the  documents  at  law,  must  not  only  have  referred  to  them  in 
the  answer,  but  must  be  quite  sure  that  they  would  be  safely 
kept,  and  that  if  the  documents  were  in  the  answer,  he  appre- 
hended that  they  must  be  read  at  law,  subject  to  the  observation 
of  the  court  as  to  the  weight  which  was  due  to  them ;  that  the 
Vice-Chancellor's  judgment  must  be  affirmed  without  prejudice 
to  any  question  as  to  costs,  and  that  the  application  for  costs 
could  only  be  made  at  the  hearing  of  the  cause. 

Appeal  dismissed* 


Parken  v.  Whttby* — ^WnrrBY  v.  Pabkkn. 

ItOLLS. — 1823 :  13th  and  17th  Noyember. 

X(  in  the  ooaree  of  prooeedings  in  a  suit  lor  epedite  perfbnnanoe^  there  oomea  out  • 
&ct,  not  pat  in  isae  in  the  cause  by  either  party,  whu^  affects  the  legality  of 
the  contract^  or  tenda  to  show  that  the  contract  ia  not  ftilly  stated  in  the  biU,  the 
oourt  will  direct  an  inquiry  into  the  fiict  so  disclosed. 

Specific  performance  wiU  not  be  decreed  of  an  agreement  to  sell  certain  property  at 
a  price  to  be  settled  by  two  persons  who  are  named,  if  the  court  sees  reason  to 
believe,  that  the  price,  subsequently  fixed  by  these  persona,  is  considerably  be- 
low the  real  \-aIue  of  the  property. 

A  person,  who  admits  that  he  conceiTes  himself  bound  in  honor,  though  not  legally 
bound,  to  contribute  to  the  ejqMnsca  of  a  party  in  a  suit^  is  a  competent  witness 
for  that  party. 
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On  the  2d  of  Febuary,  1816,  Whitby  signed  an  agree- 
ment to  sell  all  hifl  lands  to  Parken,  at  a  price  *to  be    [*S67] 
fixed  by  two  indifferent  persons;  shortly  afterwards 
Parken  named  one  Franklin  to  act  in  the  proposed  valuation  oa 
his  behalf;  and  Whitby,  at  the  recommendation  of  Parken's 
solicitor,  appointed  OUey  to  be  his  valuer. 

The  agreement  of  the  2d  of  February,  not  having  been  carried 
into  execution,  another  agreement  was  signed,  dated  the  20th  of 
February,  1817,  by  which  Whitby  contracted  to  assign  and  con- 
vey to  Parken  all  his  lands,  farming  stock,  furniture,  china, 
books,  &c.,  for  such  price  or  prices  as  the  same  should  be  valued 
at  by  OUey  and  Franklin.  These  gentlemen  on  the  same  day 
fixed  the  price  of  all  the  articles  included  in  the  contract  at 
1 8642.  14s. 

By  the  original  bill  Parken  prayed  a  specific  performance  of 
the  agreements  of  the  2d  of  February,  1816,  and  the  20th  of 
February,  1817.  Whitby,  by  his  answer,  and  also  by  a  cross 
bill,  insisted,  that  the  valuation  had  been  made  un&irly,  and  that 
the  agreements  having  been  obtained  by  fraud,  ought  to  be  de 
dared  void. 

Mr.  ShadweU  and  Mr.  Roupdl  were  for  the  plaintiff  in  the 
original  suit,  and  defendant  in  the  cross  suit : 

Mr.  Sugdm  and  Mr.  Boots  were  for  the  defendant  in  the  origi* 
nal  suit,  and  plaintiff  in  the  cross  suit. 

The  agreement  was. clearly  proved;  and  the  defendant  en* 
deavored  to  protect  himself  from  the  performance  of  it  by  show- 
ing that  the  transaction  presented  many  features,  which,  to  say 
the  least,  were  of  a  highly  suspicious  character.  The  points  on 
which  he  principally  relied,  were  these  two : 

First,  Parker  in  his  answer  to  the  crog3  bill,  set  forth  an 
account,   which  his  solicitor,  in  August,  1817,  had  delivered 
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and  certificates,  and  he  might  if  he  had  thought  proper  have  re- 
ferred to  them,  he  had  not  a  right  to  put  them  upon  his  answer  if 
he  thought  fit  to  do  so,  because,  if  the  answer  should  be  made 
use  of  against  him  in  a  court  of  law,  it  might  be  impossible  for 

him  to  make  use  of  the  affidavits  and  certificates  unless 
[*S66]     *they  were  set  out.    This  particular  reason  leads  me  to 

think  that  in  this  case  the  answer  is  not  impertinent 

The  counsel  for  the  appellants  then  suggested  that  the  defend* 
ant  would  have  been  entitled  to  read  the  documents  at  law  if  he 
had  merely  referred  to  them,  and  again  adverted  to  the  objection 
that  the  documents  could  not  be  made  use  of  in  evidence ;  but 
the  Lord  Chancellor  said,  that  the  defendant,  in  order  to  read 
the  documents  at  law,  must  not  only  have  referred  to  them  in 
the  answer,  but  must  be  quite  sure  that  they  would  be  safely 
kept,  and  that  if  the  documents  were  in  the  answer,  he  appre- 
hended that  they  must  be  read  at  law,  subject  to  the  observation 
of  the  court  as  to  the  weight  which  was  due  to  them ;  that  the 
Vice-Chancellor's  judgment  must  be  affirmed  without  prejudice 
to  any  question  as  to  costs,  and  that  the  application  for  costs 
could  only  be  made  at  the  hearing  of  the  cause. 

Appeal  dismissed. 


Parken  v.  Whitby* — ^Whitby  v,  Pabsen. 

EoLLS. — 1823 :  13th  and  l^th  November. 

^  in  the  course  of  proceedings  in  a  suit  for  specific  performance)  there  comes  out  a 
fitct,  not  put  in  issue  in  the  cause  by  either  party,  which  affects  the  legality  of 
the  contract,  or  tends  to  show  that  the  contraot  is  not  fully  stated  in  the  bill,  the 
court  will  direct  an  inquiry  into  the  fact  so  disclosed. 

Specific  performance  will  not  bo  decreed  of  an  agreement  to  sell  certain  property  at 
a  price  to  be  settled  by  two  persons  who  are  named,  if  the  court  sees  reason  to 
believe,  that  the  price,  subsequently  fixed  by  these  persons,  is  considerably  be- 
low the  real  value  of  the  property. 

A  person,  who  admits  that  he  conceives  himself  bound  in  honor,  though  not  legally 
bound,  to  contribute  to  the  expenses  of  a  party  in  a  suit^  is  a  competent  witness 
for  that  party. 
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On  the  2d  of  Febuary,  1816,  Whitby  signed  an  agree- 
ment to  sell  all  his  lands  to  Parken,  at  a  price  *to  be    [*S67] 
fixed  by  two  indifferent  persons ;  shortly  afterwards 
Parken  named  one  Franklin  to  act  in  the  proposed  valuation  oa 
his  behalf;  and  Whitby,  at  the  recommendation  of  Parken's 
solicitor,  appointed  OUey  to  be  his  valuer. 

The  agreement  of  the  2d  of  February,  not  having  been  carried 
into  execution,  another  agreement  was  signed,  dated  the  20th  of 
February,  1817,  by  which  Whitby  contracted  to  assign  and  con- 
vey to  Parken  all  his  lands,  farming  stock,  furniture,  china, 
books,  &c.,  for  such  price  or  prices  as  the  same  should  be  valued 
at  by  Olley  and  Franklin.  These  gentlemen  on  the  same  day 
fixed  the  price  of  all  the  articles  included  in  the  contract  at 
13642.145. 

By  the  original  bill  Parken  prayed  a  specific  performance  of 
the  agreements  of  the  2d  of  February,  1816,  and  the  20th  of 
February,  1817.  Whitby,  by  his  answer,  and  also  by  a  cross 
bill,  insisted,  that  the  valuation  had  been  made  unfidrly,  and  that 
the  agreements  having  been  obtained  by  fraud,  ought  to  be  de 
Glared  void« 

Mr.  ShxjdweU  and  Mr.  Roupdl  were  for  the  plaintiff  in  the 
original  suit,  and  defendant  in  the  cross  suit : 

Mr.  Sugden  and  Mr.  Boots  were  for  the  defendant  in  the  origi- 
nal suit,  and  plaintiff  in  the  cross  suit. 

The  agreement  was. clearly  proved;  and  the  defendant  en* 
deavored  to  protect  himself  from  the  performance  of  it  by  show- 
ing that  the  transaction  presented  many  features,  which,  to  say 
the  least,  were  of  a  highly  suspicious  character.  The  points  on 
which  he  principally  relied,  were  these  two : 

First,  Parker  in  his  answer  to  the  crog3  bill,  set  forth  an 
account,  which  his  solicitor,  in  August,  1817,  had  delivered 


866  CASES  IN  CHANCERY. 

1823.— Parken  v.  Whitby. 

and  certificates,  and  he  might  if  he  had  thought  proper  have  re- 
ferred to  them,  he  had  not  a  right  to  put  them  upon  his  answer  if 
he  thought  fit  to  do  so,  because,  if  the  answer  should  be  made 
use  of  against  him  in  a  court  of  law,  it  might  be  impossible  for 

him  to  make  use  of  the  affidavits  and  certificates  unless 
[*366]     *they  were  set  out.     This  particular  reason  leads  me  to 

think  that  in  this  case  the  answer  is  not  impertinent 

The  counsel  for  the  appellants  then  suggested  that  the  defend* 
ant  would  have  been  entitled  to  read  the  documents  at  law  if  he 
had  merely  referred  to  them,  and  again  ad  verted  to  the  objection 
that  the  documents  could  not  be  made  use  of  in  evidence ;  but 
the  Lord  Chancellor  said,  that  the  defendant,  in  order  to  read 
the  documents  at  law,  must  not  only  have  referred  to  them  in 
the  answer,  but  must  be  quite  sure  that  they  would  be  safely 
kept,  and  that  if  the  documents  were  in  the  answer,  he  appre* 
hended  that  they  must  be  read  at  law,  subject  to  the  observation 
of  the  court  as  to  the  weight  which  was  due  to  them ;  that  the 
Vice-Chancellor's  judgment  must  be  affirmed  without  prejudice 
to  any  question  as  to  costs,  and  that  the  application  for  costs 
could  only  be  made  at  the  hearing  of  the  cause. 

Appeal  dismissed. 


Parkkn  v.  Whitby. — ^Whitby  v.  Pabken. 

EoLLS. — 1823:  13th  and  l^th  November. 

I(  in  the  course  of  proceedings  in  a  suit  for  specific  perfonnanoe^  there  comes  out  a 
fitct,  not  put  in  issue  in  the  cause  by  either  party,  which  affects  the  legality  of 
the  contract,  or  tends  to  show  that  the  contract  is  not  fUlly  stated  in  the  bill,  the 
court  will  direct  an  inquiry  into  the  fact  so  disclosed. 

Specific  performance  will  not  bo  decreed  of  an  agreement  to  sell  certain  property  at 
a  price  to  be  settled  by  two  persons  who  are  named,  if  the  court  sees  reason  to 
believe,  that  the  price,  subsequently  fixed  by  these  persona,  is  considerably  be- 
low the  real  value  of  the  property. 

A  person,  who  admits  that  he  conceives  himself  bound  in  honor,  though  not  legally 
bound,  to  contribute  to  the  expenses  of  a  party  in  a  suit,  is  a  competent  witness 
for  that  party. 


CASES  IN  CHANCERY.  867 

«■■!■■■-■■  ■  ■  .1.  ■        I  ■- 

1823.— Pwken  T.  Whitby. 

On  the  2d  of  Febuary,  1816,  Whitby  signed  an  agree- 
ment to  sell  all  his  lands  to  Parken,  at  a  price  *to  be    [*S67] 
fixed  by  two  indifferent  persons;  shortly  afterwards 
Parken  named  one  Franklin  to  act  in  the  proposed  valuation  oa 
his  behalf;  and  Whitby,  at  the  recommendation  of  Parken's 
solicitor,  appointed  OUey  to  be  his  valuer. 

The  agreement  of  the  2d  of  February,  not  having  been  carried 
into  execution,  another  i^greement  was  signed,  dated  the  20th  of 
February,  1817,  by  which  Whitby  contracted  to  assign  and  con- 
vey to  Parken  all  his  lands,  farming  stock,  furniture,  china, 
books,  &c.,  for  such  price  or  prices  as  the  same  should  be  valued 
at  by  Olley  and  Franklin.  These  gentlemen  on  the  same  day 
fixed  the  price  of  all  the  articles  included  in  the  contract  at 
1864il4«. 

By  the  original  bill  Parken  prayed  a  specific  performance  of 
the  agreements  of  the  2d  of  February,  1816,  and  the  20th  of 
February,  1817.  Whitby,  by  his  answer,  and  also  by  a  cross 
bill,  insisted,  that  the  valuation  had  been  made  unfairly,  and  that 
the  agreements  having  been  obtained  by  fraud,  ought  to  be  de 
dared  void. 

Mr.  ShadioeU  and  Mr.  Roupdl  were  for  the  plaintiff  in  the 
original  suit,  and  defendant  in  the  cross  suit : 

Mr.  Sugden  and  Mr.  Boots  were  for  the  defendant  in  the  origi* 
nal  suit,  and  plaintiff  in  the  cross  suit. 

The  agreement  was. clearly  proved;  and  the  defendant  en* 
deavored  to  protect  himself  from  the  performance  of  it  by  show- 
ing that  the  transaction  presented  many  features,  which,  to  say 
the  least,  were  of  a  highly  suspicious  character.  The  points  on 
which  he  principally  relied,  were  these  two : 

First,  Parker  in  his  answer  to  the  cro^  bill,  set  forth  an 
account,  which  his  solicitor,  in  August,  1817,  had  delivered 
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1823.— Parken  v.  Whitby. 

and  certificates,  and  he  might  if  he  had  thought  proper  have  re- 
ferred to  them,  he  had  not  a  right  to  put  them  upon  his  answer  if 
he  thought  fit  to  do  so,  because,  if  the  answer  should  be  made 
use  of  against  him  in  a  court  of  law,  it  might  be  impossible  for 

him  to  make  use  of  the  affidavits  and  certificates  unless 
[*S66]    *they  were  set  out.    This  particular  reason  leads  me  to 

think  that  in  this  case  the  answer  is  not  impertinent 

The  counsel  for  the  appellants  then  suggested  that  the  defend- 
ant would  have  been  entitled  to  read  the  documents  at  law  if  he 
had  merely  referred  to  them,  and  again  adverted  to  the  objection 
that  the  documents  could  not  be  made  use  of  in  evidence ;  but 
the  Lord  Chancellor  said,  that  the  defendant,  in  order  to  read 
the  documents  at  law,  must  not  only  have  referred  to  them  in 
the  answer,  but  must  be  quite  sure  that  they  would  be  safely 
kept,  and  that  if  the  documents  were  in  the  answer,  he  appre- 
hended that  they  must  be  read  at  law,  subject  to  the  observation 
of  the  court  as  to  the  weight  which  was  due  to  them ;  that  the 
Vice-Chancellor's  judgment  must  be  affirmed  without  prejudice 
to  any  question  as  to  costs,  and  that  the  application  for  costs 
could  only  be  made  at  the  hearing  of  the  cause. 

Appeal  dismissed. 


Pabken  v.  Whitby* — ^Whitby  v.  Pabken. 

B0LL&— 1823 :  13th  and  17th  November. 

H  in  the  oourae  of  proceedings  in  a  suit  for  speoiflc  performance,  there  comes  out  a 
&ct,  not  put  in  issue  in  the  cause  by  either  party,  which  affects  the  legality  of 
tho  contract,  or  tends  to  show  that  the  contract  is  not  t\iUy  stated  in  the  bill,  the 
court  will  direct  an  inquiry  into  the  fact  so  disclosed. 

Specific  performance  will  not  be  decreed  of  an  agreement  to  sell  certain  property  at 
a  price  to  be  settled  by  two  persons  who  are  named,  if  the  court  sees  reason  to 
believe,  that  the  price,  subsequently  fixed  by  these  persons,  is  considerably  be- 
low the  real  value  of  the  property. 

A  person,  who  admits  that  he  conceives  himself  bound  in  honor,  though  not  legally 
bound,  to  contribute  to  the  expenses  of  a  party  in  a  suit^  is  a  competent  witness 
for  that  party. 
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1823.— PMken  t.  Whftby. 

On  the  2d  of  Febuary,  1816,  Whitby  signed  an  agree- 
ment to  sell  all  his  lands  to  Parken,  at  a  price  ♦to  be     [*S67] 
fixed  by  two  indifferent  persons;  shortly  afterwards 
Parken  named  one  Franklin  to  act  in  the  proposed  valuation  oa 
bis  behalf;  and  Whitby,  at  the  recommendation  of  Parken's 
solicitor,  appointed  OUey  to  be  his  valuer. 

The  agreement  of  the  2d  of  February,  not  having  been  carried 
into  execution,  another  agreement  was  signed,  dated  the  20th  of 
February,  1817,  by  which  Whitby  contracted  to  assign  and  con- 
vey to  Parken  all  his  lands,  farming  stock,  furniture,  china, 
books,  &c.,  for  such  price  or  prices  as  the  same  should  be  valued 
at  by  Olley  and  Franklin.  These  gentlemen  on  the  same  day 
fixed  the  price  of  all  the  articles  included  in  the  contract  at 
18m.  Us. 

By  the  original  bill  Parken  prayed  a  specific  performance  of 
the  agreements  of  the  2d  of  February,  1816,  and  the  20th  of 
February,  1817.  Whitby,  by  his  answer,  and  also  by  a  cross 
bill,  insisted,  that  the  valuation  had  been  made  unfairly,  and  that 
the  agreements  having  been  obtained  by  fraud,  ought  to  be  de 
dared  void. 

Mr.  ShadtoeR  and  Mr.  Roupell  were  for  the  plaintiff  in  the 
original  suit,  and  defendant  in  the  cross  suit : 

Mr.  Sugden  and  Mr.  Boots  were  for  the  defendant  in  the  origi- 
nal suit,  and  plaintiff  in  the  cross  suit. 

The  agreement  was. clearly  proved;  and  the  defendant  en* 
deavored  to  protect  himself  from  the  performance  of  it  by  show- 
ing that  the  transaction  presented  many  features,  which,  to  say 
the  least,  were  of  a  highly  suspicious  character.  The  points  on 
which  he  principally  relied,  were  these  two : 

First,  Parker  in  his  answer  to  the  cro^  bill,  set  forth  an 
account,   which  his  solicitor,  in  August,  1817,  had  delivered 
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1823.— Parken  v.  Whitby. 

and  certificates,  and  he  might  if  he  had  thought  proper  have  re- 
ferred to  them,  he  had  not  a  right  to  put  them  upon  his  answer  if 
he  thought  fit  to  do  so,  because,  if  the  answer  should  be  made 
use  of  against  him  in  a  court  of  law,  it  might  be  impossible  for 

him  to  make  use  of  the  affidavits  and  certificates  unless 
[*S66]     *they  were  set  out.     This  particular  reason  leads  me  to 

think  that  in  this  case  the  answer  is  not  impertinent 

The  counsel  for  the  appellants  then  suggested  that  the  defend- 
ant would  have  been  entitled  to  read  the  documents  at  law  if  he 
had  merely  referred  to  them,  and  again  ad  verted  to  the  objection 
that  the  documents  could  not  be  made  use  of  in  evidence ;  but 
the  Lord  Chancellor  said,  that  the  defendant,  in  order  to  read 
the  documents  at  law,  must  not  only  have  referred  to  them  in 
the  answer,  but  must  be  quite  sure  that  they  would  be  safely 
kept,  and  that  if  the  documents  were  in  the  answer,  he  appre* 
tended  that  they  must  be  read  at  law,  subject  to  the  observation 
of  the  court  as  to  the  weight  which  was  due  to  them ;  that  the 
Vice-Chancellor's  judgment  must  be  affirmed  without  prejudice 
to  any  question  as  to  costs,  and  that  the  application  for  costs 
could  only  be  made  at  the  hearing  of  the  cause. 

Appeal  dismissed. 


Pabken  v.  Whitby.— Whitby  v.  Pabkbn. 

Rolls. — 1823 :  13th  and  17th  November. 

H  in  the  oouree  of  proceedings  in  a  suit  for  spedflc  peiformance^  ihere  oomes  oat  a 
&ct,  not  put  in  issue  in  the  cause  by  either  party,  which  affects  the  legality  of 
the  contract,  or  tends  to  show  that  the  contract  is  not  t\illy  stated  in  the  bill,  the 
court  will  direct  an  inquiry  into  the  fact  so  disclosed. 

Specific  performance  will  not  be  decreed  of  an  agreement  to  sell  certain  property  at 
a  price  to  be  settled  by  two  persons  who  are  named,  if  the  court  sees  reason  to 
believe,  that  the  price,  subsequently  fixed  by  ^ese  persons,  is  considerably  be- 
low the  real  value  of  the  proper^. 

A  person,  who  admits  that  he  conceives  himself  bound  in  honor,  though  not  legally 
bound,  to  contribute  to  the  expenses  of  a  party  in  a  suit,  is  a  competent  witness 
for  that  party. 
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1828.— Parken  t.  Whitby. 

On  the  2d  of  Febuary,  1816,  Whitby  signed  an  agree- 
ment to  sell  all  his  lands  to  Parken,  at  a  price  *to  be    [*867] 
fixed  by  two  indifferent  persons;  shortly  afterwards 
Parken  named  one  Franklin  to  act  in  the  proposed  valuation  oa 
his  behalf;  and  Whitby,  at  the  recommendation  of  Parken's 
solicitor,  appointed  OUey  to  be  his  valuer. 

The  agreement  of  the  2d  of  February,  not  having  been  carried 
into  execution,  another  i^greement  was  signed,  dated  the  20th  of 
February,  1817,  by  which  Whitby  contracted  to  assign  and  con- 
vey to  Parken  all  his  lands,  farming  stock,  furniture,  china, 
books,  &c.,  for  such  price  or  prices  as  the  same  should  be  valued 
at  by  Olley  and  Franklin.  These  gentlemen  on  the  same  day 
fixed  the  price  of  all  the  articles  included  in  the  contract  at 
18642.145. 

By  the  original  bill  Parken  prayed  a  specific  performance  of 
the  agreements  of  the  2d  of  February,  1816,  and  the  20th  of 
February,  1817.  Whitby,  by  his  answer,  and  also  by  a  cross 
bill,  insisted,  that  the  valuation  had  been  made  unfairly,  and  that 
the  agreements  having  been  obtained  by  fraud,  ought  to  be  de 
dared  void. 

Mr.  ShadweU  and  Mr.  JRoupdl  were  for  the  plaintiff  in  the 
original  suit,  and  defendant  in  the  cross  suit : 

Mr.  Sugden  and  Mr.  Boots  were  for  the  defendant  in  the  origi- 
nal suit,  and  plaintiff  in  the  cross  suit. 

The  agreement  was. clearly  proved;  and  the  defendant  en- 
deavored to  protect  himself  from  the  performance  of  it  by  show- 
ing that  the  transaction  presented  many  features,  which,  to  say 
the  least,  were  of  a  highly  suspicious  character.  The  points  on 
which  he  principally  relied,  were  these  two : 

First,  Parker  in  his  answer  to  the  crog3  bill,  set  forth  an 
account,   which  his  solicitor,  in  August,  1817,  had  delivered 
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[*868]        on  his  behalf  to  Whitby.    It  contained  the  fidlow- 
ingilemB: 

By  amount  of  valuation  on  purchase  of  remainder 
of  Whitby's  estate  and  goods  .         .  .    1,36«.  14». 

Deduct  for  goods  abstracted  and  retained  by  Mr. 
Whitby  from  the  property  comprised  in  the 
above  mentioned  valuation  .         .         •  79L  28. 

Burleigh,  Parken's  solicitor,  was  examined  in  the  cross  suit  as 
a  witness  for  Parken :  and,  in  reply  to  the  last  and  general  inter- 
rogatory, he  stated  that,  when  he  was  instructed  to  prepare  the 
contract  and  to  comprise  in  it  all  the  household  Aimiture,  plate, 
linen,  china  and  books  of  Whitby,  it  was  verbally  agreed  by  the 
parties,  that  Parken  should  not  take  the  household  fttmiture, 
&c.,  unless  Whitby  should  be  convicted  on  some  informations 
under  the  game  laws,  which  were  then  in  prosecution  against 
him — ^that  Whitby  was  not  convicted  on  these  informations— 
and  that,  for  that  reason,  the  household  furniture,  plate,  linen, 
china  and  books  had  been  retained  by  him. 

From  these  circumstances,  said  the  defendant  in  the  original 
suit,  it  was  evident  that  the  written  agreement  did  not  express 
the  real  contract  between  the  parties,  but  was  in  fact  intended 
to  be  a  fraud  upon  the  game  laws.  The  written  agreement  not 
being  the  true  agreement,  it  could  not  be  executed  m  Mo: 
neither  could  it  be  executed  in  part ;  for  the  valuation  was  a 
gross  sum  of  1,864^  14^.,  which  could  not  now  be  apportioned 
among  the  different  items  included  in  the  estimate. 

Secondly,  There  was  strong  evidence,  that  the  price  fixed  by 
Franklin  and  Olley  was  far  below  the  real  value  of  the 
[*369]  *property.  They  had  estimated  the  land  at  about  291 
per  acre ;  and  it  was  proved  that  40L  per  acre  and  up- 
wards  had  been  offered  for  it  It  was  impossible,  therefore,  to 
avoid  entertaining  strong  doubts  concerning  the  fiiimess  of  the 
terms  of  the  purchase ;  and  the  court,  so  long  as  it  felt  these 
doubts,  could  not  enforce  the  contract. 
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1823.— Paricen  t.  Whitby. 

To  the  first  of  the  two  objections,  Mr.  Shadwell  and  Mr,  Eou- 
pdl  replied,  that  the  court  could  not  listen  to  any  allegations 
concerning  a  supposed  parol  agreement,  by  which,  upon  a  certain 
event,  Whitby  was  to  retain  part  of  the  property  comprehended 
in  the  written  contract :  for  no  such  matter  had  been  put  in  issue 
in  the  cause;  and,  consequently,  Parken  had  not  had  an  oppor- 
tunity  of  either  explaining  or  disproving  the  circumstances,  of 
which  his  adversary  now  sought  to  take  advantage. 

On  the  subject  of  value,  they  relied  on  the  evidence  of  their 
own  witnesses,  several  of  whom  swore  that  the  price  fixed  was 
as  much  as  the  property  was  fiurly  worth ;  and  they  further  con- 
tended, that,  in  a  contract  like  the  present,  the  court  was  bound 
by  the  opinion  of  Franklin  and  Olley.  The  agreement  had  stipu- 
lated expressly  that  the  price  should  be  fixed  by  these  two  gen- 
tlemen ;  it  h^d  been  fixed  by  them ;  and  to  look  now  at  any 
other  mode  of  estimating  the  value,  would  be  a  departure  from 
the  contract  in  one  of  its  most  essential  terms.    Milnea  v.  Qery{a) 

The  Master  of  the  Rolls: — ^The  contract  between  these 
parties  comprised  not  only  all  Whitby's  real  property,  but 
everything  which  he  was  possessed  of:  and  the  price  of 
the  whole  was  to  be  *1,864Z.  14*.  That  is  the  agree-  [*370] 
ment  which  I  am  called  upon  to  execute  tn  toto:  and,  if 
I  grant  the  plaintiff  the  relief  which  he  prays,  I  must  order  the 
real  estate  to  be  conveyed  and  the  personalty  to  be  delivered  to 
him,  and  that  he,  on  his  part,  pay  the  l,364t  145.  Such  a  de- 
cree, however,  would  be  altogether  wrong :  it  would  give  the 
plaintiff  a  right  to  recover  goods,  to  which  his  own  witness,  cor- 
roborated by  his  own  answer,  proves  that  he  has  no  title ;  and  it 
would  render  him  liable  to  pay  79ti  which,  it  is  admitted  on  all 
hands,  he  ought  not  to  pay,  for  it  appear  sfrom  Parken's  answer, 
that  after  the  valuation  by  Franklin  and  Olley,  the  vendor  re- 
tained the  furniture,  linen,  china,  &c.,  and,  in  respect  of  them, 
the  purchaser  made  a  deduction  from  the  price.    This  is  an  ad 

(a)  14  Ve&  juD.  400. 
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mission  that  the  written  contract  was  in  part  done  away  with ; 
so  that  it  is  clear  that  the  court  has  not  the  whole  of  the  case 
^foie  it.  Then  the  testimony  of  Burleigh  explains  how  it  hap- 
pened, that  many  of  the  articles  comprised  in  the  valuation  were 
retained  by  the  vendor.  From  him  I  learn,  that  the  agreement 
■set  fortii  in  the  pleadings  was  accompanied  by  a  collateral  verbal 
.agreement,  by  which,  upon  a  certain  event,  the  written  contract 
was  to  become  inoperative  in  part :  and  this  collateral  agreement 
was  of  such  a  kind  as  to  be  ab  initio  a  fraud  upon  the  laws;  for 
the  object  of  it  was  to  screen  Whitby's  personal  effects  from  the 
-consequences  of  a  conviction  under  the  Game  Acts  in  a  prosecu- 
tion then  pending  against  him.  If  he  was  convicted,  the  written 
.contract  was  to  take  effect :  it  was  not  to  take  effect  if  he  was 
•not  convicted. 

The  counsel  for  the  vendor  have  insisted,  that,  upon  this 
ground  alone,  the  bill  ought  to  be  dismissed.  And,  undoubt- 
edly, if  the  pleadings  had  stated  that  the  contract  involved,  or 
was  accompanied  by,  an  agreement  intended  to  be  a  fraud  upon 
the  game  laws,  the  court  would  not  entertain  a  suit  for  specific 
performance.  But  the  circumstances,  on  which  the  ob- 
[*3713  jection  arises,  are  not  stated  either  *in  the  cross  bill  or  in 
the  answer  to  the  original  bill ;  so  that  Parken  has  had 
no  opportunity  of  defending  himself  against  them.  The  origioal 
suit,  therefore,  is  not  now  ripe  for  dismissal. 

On  the  other  hand,  it  has  been  argued,  that  the  court  cannot 
take  any  notice  of  the  existence  or  nature  of  this  collateral  agree- 
ment, because,  in  the  pleadings,  nothing  has  been  in  issue  con- 
cerning it.  Suppose  a  bill  were  filed  for  the  specific  performance 
of  a  contract  for  the  purchase  of  a  cargo  of  spirits,  and  it  were 
to  appear  in  the  course  of  the  evidence  that  the  cargo  was  smug- 
.gled ;  the  court  would  not  shut  its  eyes  to  a  fact  so  presented  to 
it,  even  though  neither  party  had  put  the  fact  in  issue.  Here  it 
comes  out  from  Parken  himself,  that  the  contract  stated  in  the 
bill  is  not  the  whole  contract ;  and  must  I  not  know  the  whole 
contract,  before  I  am  called  upon  to  decree  specific  performance? 
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1823.— Parkea  v.  Whitbj. 

It  comes  out,  tpo,  from  Parken's  o^vn  witness,  that  the  written 
contract  was  accompanied  by  another  agreement  apparently  of 
an  illegal  nature :  must  not  this  point  also  be  cleared  up,  before 
the  court  can  deal  finally  with  the  cause  ?  The  proper  course 
would  be,  to  put  these  matters  in  a  train  of  investigation,  by  di- 
recting an  inquiry,  whether  the  written  contract  was  accom- 
panied by  any  and  what  agreement  concerning  Whitby's  furni- 
ture, plate,  linen,  china  and  books;  and  on  what  account  it  was 
that  the  vendor  retained  some  of  the  articles  included  in  the  con- 
tract, while  the  purchaser  made  a  deduction  from  the  amount  of 
the  valuation. 

I  think  that  there  must  likewise  be  an  inquiry  with  respect  to 
the  value  of  the  land.  The  evidence  impeaching  the  valuation 
of  Franklin  and  OUey  is,  in  its  nature,  more  to  be  depended  upon 
than  the  testimony  of  the  surveyors  by  whom  that  valuation  has 
been  supported.  My  own  opinion  upon  the  evidence  is,  that  the 
land  was  worth  more  than  the  price  which  has  been 
fixed :  and  I  certainly  *cannot  accede  to  the  position,  [*872] 
that,  because  the  parties,  by  their  contract,  referred  the 
ascertaining  of  the  value  to  two  individuals,  the  court  is  bound 
by  the  judgment  of  those  individuals,  and  cannot  have  recourse 
to  other  means  in  order  to  satisfy  its  own  conscience.(a)  The 
price  was  not  to  be  fixed  arbitrarily ;  the  intention  of  the  parties 
was,  that  the  land  should  be  sold  for  its  full  value ;  and  the  ref- 
erence to  the  judgment  of  Franklin  and  OUey  was  merely  the 
mode  of  fixing  that  value.  If  the  court  were  satisfied,  that  the 
price  set  by  them  on  the  property  did  not  come  near  the  true 
value,  it  would  never  interfere  to  enforce  the  performance  of  the 
contract. 


A  witness,  named  Carter,  having  been  examined  for  Whitby, 
Mr.  Shadwell  objected  to  the  reading  of  his  evidence,  because  he 

(a)  Emery  \,  ITom^  ft  Yes.  Jul  84e»  and  8  Yes.  Jun.  617  j  ifofly,  Trarrcn,9Yea 
jttD.  605, 
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hiad  admitted  upon  cross-examination,  that  he  conceived  himself 
bound  in  honor,  though  not  legally  bound,  to  contribute  to  the 
expenses  of  the  cross  suit,  as  it  was  partly  at  his  recommendation 
that  Whitby's  solipitor  had  undertaken  and  continued  to  prose- 
ecute  the  suit 

Mr.  Sugden^  contra,  cited  the  cases  mentioned  in  Phillipflr' 
Treatise  on  the  Law  of  Evidence.(a) 

The  Master  of  the  Rolls  was  of  opinion,  that,  according 
to  the  latest  authorities,  the  evidence  was  admissible* 


[*878]  *G0RD0N  V.  SUTHERFORD. 

Rolls. — 1823:  20th  November. 

A  teetfttor  givee  a  sum  of  stock  to  trustees,  which  they  are  to  stand  poeseflsed  of 
upon  trust  for  D.  G.  until  he  shall  attain  the  age  of  twenty-five  yean,  and  are  to 
transfer  to  him  when  they  in  their  discretion  diall  think  proper;  he  likewise 
directs,  that  if  D.  G.  dies  without  lawful  issue  before  reoeiTing  the  bequest,  the 
stock  shall  sink  into  the  residue  of  his  the  testator's  estate;  and  he  bequeathe 
the  residue  to  W.  F,;  while  D.  G.  is  under  twenty-five  years  of  age,  and  has  not 
had  the  stodc  transfeired  to  hkn,  neither  he  nor  W.  F,  is  entitled  to  receive  the 
accruing  dividends;  but  these  dividends  must  accumulate,  to  accompany  the  cajh 
ital  in  its  final  destination. 

A  testator  directs,  that  W.  F.  shall,  with  a  capital  taken  out  of  his  sflsets,  continue 
his  the  testator's  business ;  that  he  shall  bind  D,  G.  i^prentice  to  himself;  that  he 
shall  take  D.  G.  into  partnership  at  the  end  of  his  apprenticeship,  or  so  soon  after 
as  he  shall  think  him  capable ;  and  that  D.  G.  shall  have  one-third  of  the  profits 
of  the  business:  D.  G.  is  not  entitied  to  claim  any  share  of  the  profits  which  are 
made  before  he  is  admitted  into  partnership, 

James  Stuart,  by  his  will  dated  the  23d  of  April,  1821,  be- 
queathed to  his  three  trustees  and  executors  (of  whom  William 
Forbes  was  one)  various  sums  of  stock,  upon  trust,  as  to  the  sum 
of  88,3382.  65.  8d  8  per  cent,  consolidated  bank  annuities,  to 
paj,  out  of  the  dividends  thereof,  to  his  wife  Elizabeth  Stuart  a 

(a)  VoL  I^  p,  54,  55,    Fifth  edition. 
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dear  annaily  of  1,0002.  per  annum,  during  her  life :  and  upon 
farther  trusty  that,  immediately  after  her  death,  &ey  should 
transfer  to  the  testator's  nephew  William  Forbes  one  moiety  of 
the  said  sum  of  88,8882.  6^.  8d.  8  per  cent  cons.,  and  for  him  to 
receive  5002.  per  annum,  being  the  moiety  of  the  amount  of  the 
dividends  of  the  stock,  he  taking  the  name  and  using  the  arms  of 
Stuart :  and,  upon  further  trust,  as  to  the  sum  of  16,6662. 18^.  4dL, 
the  remainder  of  the  sum  of  83,8382.  6&  8d.  8  per  cent  cons.,  that 
his  said  executors  and  trustees  should  stand  possessed  thereof 
upon  trust  for  his  nephew  Donald  Qordon,  until  he  should  have 
attained  his  age  of  twenty-five  years.  The  testator  then  directed 
his  executors  and  trustees,  the  survivors  and  survivor  of  them, 
their  executors  and  administrators,  to  transfer  the  said  sum  of 
16,6662.  13^.  4d.  unto  Donald  Oordon  for  his  own  use  and  bene- 
fit, when  and  so  soon  as  they  should  in  their  discretion  think 
proper :  and,  in  case  Donald  Gordon  should  die  without 
lawful  issue  *before  receiving  the  bequest,  the^said  sum  [*874] 
of  16,6662.  18^.  4d,  was  ordered  to  sink  into  the  residue 
of  the  estate. 

In  a  subsequent  part  of  the  will,  the  testator,  after  directing 
that  his  trade  should  be  carried  on  by  William  Forbes,  with  a 
capital  to  be  taken  out  of  his  personal  estate,  expressed  himself 
as  follows :  "  I  request  and  direct,  that  William  Forbes  shall 
take  under  his  care  and  protection,  and  educate  and  support  the 
said  Donald  Gordon,  until  he  shall  have  obtained  a  proper  age 
to  be  bound  apprentice,  and  when  he  shall  have  attained  that 
age,  then  I  direct,  that  the  said  William  Forbes  shall  bind  the 
said  Donald  Gordon  apprentice  to  himself;  and  from  and  after 
the  said  apprenticeship  shall  have  expired,  or  so  soon  after  as  the 
said  William  Forbes  shall,  in  his  judgment,  think  the  said  Donald 
Gordon  fit  and  capable,  he  the  said  William  Forbes  shall  take 
the  said  Donald  Gordon  into  the  said  trade  and  business  as  a  co- 
partner therein,  and  that  the  said  Donald  Gordon  shall  have  one- 
third  part  or  share  of  the  profits  of  the  said  business  with  the  said 
William  Forbes."  He  also  gave  to  William  Forbes  the  residue 
of  his  personal  estate. 
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The  testator  died  in  1821,  and  his  wife  stmrived  him  by  only 
a  few  mohths.  When  she  died,  Donald  Gordon  was  about  ten 
years  of  age. 

The  stock  was  standing  in  the  names  of  the  trnstees ;  and  the 
principal  question  was,  who  was  entitled  to  the  dividends  of  the 
16,666?.  18*.  4d.  3  per  cent,  cons.,  from  the  death  of  the  widow 
until  there  should  be  a  transfer  of  the  legacy  to  Donald  Gordon. 

Mr.  Winrjfidd^  for  Donald  Gordon : — The  testator  has  sepa- 
rated this  sum  of  16,666/.  135.  4c?.  stock  from  the  gene- 
[*875]  ral  mass  of  his  estate,  and  has  given  *it  to  trustees  who 
are  to  stand  possessed  of  it  expressly  upon  trust  for  Don- 
ald Gordon,  until  he  shall  have  attained  a  particular  age.  In 
the  meantime,  the  stock  is  held,  and  consequently,  the  dividends 
are  received,  in  trust  for  him.  To  decide  that  any  other  person 
is  entitled,  or  that  Donald  Gordon  is  not  entitled  to  the  accrued 
and  accruing  dividends  of  the  stock,  would  be  to  declare  that  the 
trustees  are  not  now  trustees  for  Donald  Gordon. 

Mr.  Shadwell  and  Mr,  Barber^  for  William  Forbes : — The  will 
directs,  that  if  Donald  Gordon  shall  die  without  issue  before  re- 
ceiving the  legacy,  the  16,666/.  135. 4cf.  is  to  sink  into  the  residue; 
and  that  residue  is  given  to  William  Forbes,  Thus  there  is  an 
express  gift  of  the  legacy  over  upon  the  happening  of  one  con- 
tingency. Now  the  authorities  decide,  that,  where  a  legacy  pay- 
able at  a  future  time  is  given  over  in  case  a  particular  event  hap- 
pens before  it  becomes  payable,  the  time  of  vesting  is  attached 
to  the  time  prescribed  for  payment.  Palmer  v.  Mason  ;{a)  Herle 
V.  Greenback  ;(b)  ifacketl  v.  Wmier.{c)  Hence  it  follows,  that 
Donald  Gordon  has  not  a  vested  interest  in  the  legacy ;  and,  con- 
sequently^  he  cannot  now  be  entitled  to  the  dividends  of  the 
stock.  Under  these  circumstances,  the  dividends  which  shall 
accrue  in  the  interval  between  the  death  of  the  widow  and  the 
vesting  of  the  legacy^  must  sink  into  the  residue,  and  go  as  part 

(o)  1  Atk.  606.  {h)  3  Atk.  U8.  (c)  3  Ves.  jua.  63fi. 
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of  tlie  residiie  to  the  residuary  l^iitee.    The  trust  for  Donald 
Gordoa  is  of  the  corpus  of  the  stock  only. 

Thb  Master  of  ths  Bolls  : — ^The  question  upon  this  will 
presents  three  different  aspects.  First,  are  the  dividends  of  this 
sum  of  stock  to  go  immediately  to  the  infant  during  his  minority, 
and  before  smy  tmnsfer  is  made  to  him  ?  or  secondly,  do 
they  belong  *in  the  meantime  to  the  residuary  legatee  ?  [*8761 
or  thirdly,  does  the  right  to  them  remain  in  suspense, 
until  the  event  shall  have  shown  whether  the  legacy  is  to  go 
over  from  Donald  Gordon  or  not? 

This  testator  has  given  asum  of  stock  to  trustees,  who  are  also 
his  executors,  and  has  directed  them  to  hold  it  in  trust  for  Don* 
aid  Gordon,  until  he  shall  have  attained  his  age  of  twenty-five 
years.  Thus  far  there  are  words  of  express  gift  to  the  trustees 
only.  He  next  adds^  that  they  are  to  transfer  the  stock  to  Don* 
aid  Gordon,  when  and  so  soon  as  they  shall  in  their  discretion 
think  proper.  So  that  there  are  no  direct  words  of  gift  to  Don- 
ald Gordon,  except  through  the  medium  of  the  discretionary 
transfer  by  the  trustees,  and  there  is  no  fixed  time  at  which  that 
transfer  is  to  be  made.  If  he  should  die  without  issue,  before 
the  stock  is  transferred  to  him,  the  bequest  is  to  sink  into  the 
residue,  and,  as  part  of  that  residue,  will  go  over  to  William 
Forbes.  The  vesting  of  the  legacy,  therefore,  must  in  the  mean- 
time, be  suspended.  For  these  reasons,  it  seems  to  me  impossible 
to  hold,  that  Donald  Gordon  can  have  any  present  right  to  the 
dividends. 

At  the  same  time,  this  much  is  clear,  that,  until  Donald  Gordon 
attains  twenty-five  years  of  age,  the  trustees  are  to  hold  the  stock 
in  trust  for  him.  Then,  how  can  it  be  the  true  construction  of 
the  will,  that  the  dividends  are  in  the  meantime  to  belong  to 
William  Forbes  ?  Surely,  if  the  residuary  legatee  were  now  en- 
titled to  those  dividends,  the  present  trust  would  be  for  that  resi- 
duary legatee,  and  not  for  Donald  Gordon,  It  has  been  said, 
indeed,  that  the  trust  is  of  the  corpus  of  the  stock  only,  and  not 
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of  the  dividends :  but  the  testator  had  no  intention  to  separate 
the  dividends  from  the  corpus;  he  meant  generally  that  the 
right  to  the  capital  should  draw  to  it  also  the  right  to  the  interest. 

The  will  contains  no  intimation  that  William  Forbes  is 
[*877]    to  have  the  intermediate  *dividends :  on  the  contrary, 

it  states  in  express  terms  what  interest  the  residuary 
legatee  is  to  have  in  this  sum  of  stock ;  and  that  is  an  interest 
which  is  to  arise  only  in  one  event — ^the  event  of  Donald  Gor- 
don's death  without  issue  before  the  stock  has  been  transferred 
into  his  possession. 

The  due  construction  of  the  will  is  this :  During  the  period 
which  shall  elapse,  until  the  trustees  think  fit  to  exercise  the  dis- 
cretion reposed  in  them,  the  dividends  and  interest  are  not  dis- 
posed of,  and  are  reserved  to  await  the  final  disposition  of  the 
capital ;  but  if  at  any  time  the  trustees  transfer  the  stock  to  Don- 
ald Gordon,  fix)m  that  moment  the  original  trust,  which  attached 
upon  it  at  the  testator's  death,  takes  effect  in  his  fiavor ;  and,  hav- 
ing the  principal  transferred  to  him,  he  becomes  entitled,  also,  to 
the  accumulated  dividends. 


William  Forbes,  in  pursuance  of  the  directions  contained  in 
the  will,  carried  on  the  trade  after  the  testator's  death ;  and  the 
bill  insisted  that  he  was  a  trustee  of  a  third  part  of  the  orofits 
for  Daniel  Gordon. 

The  Master  of  the  Eolls  was  clearly  of  opinion  that  Daniel 
Gordon's  right  to  participate  in  the  profits  of  the  trade,  which 
was  to  be  continued  with  a  capital  taken  from  the  testator's  es- 
tate, commenced  only  from  the  time  when  he  should  be  admitted 
into  the  partnership.  William  Forbes  was  to  educate  and  sup- 
port him,  and  was  afterwards  to  bind  him  apprentice  to  himself; 
was  it  likely  that  the  testator  should  have  required  William 
Forbes  to  support  his  own  partner,  or  that  he  should  have  in- 
tended Donald  Gordon  to  be  at  once  partner  and  apprentice  in 


OASES  IN  CHANCERY.  877 

1823.— Arquhanon  t.  SetoiL 

the  same  mercantile  concern  ?  Until  the  yoimg  man^s  appren* 
ticeship  should  have  expired,  the  business  was  to  be  carried  on 
by  Forbes,  that  is,  by  Forbes  solely,  and  for  his  own  profit 


*Farquharson  v.  Skton.  [*378] 

1823:  24th  NoTember. 

Where  a  caiue  was  not  proceeded  in  for  throe  dear  tenns  after  answer,  the  com- 
mon onyr  to  dismifls  the  bill  for  want  of  proaecation,  obtained  by  the  defendant 
in  the  racation  after  the  third  term,  waa  held  to  be  regular. 

The  defendant  Seton  put  in  his  answer  to  the  plaintiff  ^s  fur« 
ther  amended  bill  in  the  vacation  after  Michaelmas  Term,  1822, 
and,  the  plaintiff  not  having  proceeded,  obtained  the  common 
order  to  dismiss  the  bill  for  want  of  prosecution  in  the  vacation 
after  Trinity  Term,  1823.  A  motion  was  now  made  to  dis- 
charge the  order  with  costs  for  irregularity. 

Mr.  Agar  J  in  support  of  the  motion,  contended  that  the  order 
was  irregular,  insisting  upon  the  plaintiff  having  been  entitled 
to  three  clear  terms,  and  the  vacation  after  the  last  term,  to  pro- 
ceed with  the  cause.  He  cited  Mangleman  v.  Pro88er,{a)  and 
Findlay  v.  Trood.(6) 

Mr.  Palmer  against  the  motion. 

The  Lord  Chancellor,  having  consulted  the  Registrar,  said 
that  he  was  of  opinion  that  the  plaintiff  was  not  entitled  to  the 
vacation ;  but,  it  being  stated  that  a  misunderstanding  had  pre- 
vailed as  to  the  practice,  his  Lordship  discharged  the  order,  the 
plaintiff  paying  the  costs. 

(a)  a  B.  0.  a  18L  9)  1  Y.  ft  B.  499. 
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A  creditor,  who  makes  out  &  prima  facie  case  of  misconduct  in  trostees,  is  entitled 
to  a  decree  that  they  shall  account  for  whatever  thej  might  hare  received  witii- 
out  their  wilful  default  or  neglect ;  though,  in  a  prior  suit  instituted  by  another 
creditor  and  conducted  without  collusion,  a  common  decree  for  an  account  has 
been  previously  made  against  them. 

In  1803,  the  banking  house  of  Messrs.  Strange,  Dashwood  k 
Co.  being  in  embarrassed  circumstances,  James  Strange,  James 
Dashwood,  John  Agnew  and  George  Peacocke  (who  were  the 
partners  in  it)  did,  by  deeds  bearing  date  on  the  19th  of  July, 
assign  and  convey  all  their  property,  whether  joint  or  several, 
to  Towgood,  Ingram  and  Burrowes,  their  heirs,  executors,  ad- 
minLstrafors  and  assigns,  upon  certain  trusts.  These  trusts,  in 
substance,  were,  that  the  property  should  be  gotten  in  and  sold ; 
that,  out  of  the  produce  of  the  separate  estate  of  each  partner, 
his  separate  debts  should  be  paid  ratably,  and  the  surplus  of  it^ 
if  any,  carried  over  to  the  partnership  funds;  that  the  partner- 
ship funds  should  be  applied  in  payment  of  the  joint  creditors 
riatably ;  that  the  surplus,  if  any,  of  the  share  of  each  partner 
in  the  joint  funds  should  go  in  discharge  of  such  of  that  part- 
ner's separate  debts  as  had  not  been  previously  satisfied  out  of 
his  separate  estate ;  and  that  the  ultimate  surplus  should  be  paid 
to  the  four  partners  in  such  proportions  as  might  be  according 

to  their  several  rights.  The  first  dividend  was  to  be 
[*880]     made  whenever  the  *trustees  should  have  money  enough 

to  pay  four  shillings  in  the  pound  upon  the  debts;  and 
ftirther  payments  were  to  follow  from  time  to  time,  as  often  as 
funds  should  be  realized  sufficient  to  yield  one  shilling  in  the 
pound.  The  trustees  were  likewise  invested  with  various  powers, 
one  of  which  was,  "  to  settle  and  agree  with  any  of  the  creditors, 
whose  respective  debts  together  do  not  amount  to  more  than 
SfiOOl,  and  to  make  them  such  pajmient  or  compensation  for  the 
same  by  way  of  composition  as  they  may  respectively  agree  to 
accept"    On  the  other  hand,  the  creditors,  who  were  parties  to 
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the  deed,  agreed  not  to  institute  any  suit  or  action  (except  under 
the  deed  of  trust)  for  the  recovery  of  their  debts;  and  they 
granted  to  the  four  partners  a  license,  which  was  to  be  in  force 
until  the  trustees  should  declare  it  to  have  ceased,  to  go  about 
their  affairs  without  impediment  to  their  persons  or  subsequently 
acquired  property. 

Towgood  and  Ingram,  but  principally  the  former,  acted  in  the 
execution  of  the  trust.  In  May,  1805,  a  dividend  of  two  shil- 
lings and  sixpence  in  the  pound  was  paid. 

At  the  time  of  the  creation  of  the  trust.  Strange,  Dashwood, 
Agnew  and  Peacocke  were  indebted  to  Lord  Viscount  Anson, 
both  in  a  considerable  sum,  secured  by  their  joint  and  several 
bond,  and  also  on  a  balance  due  upon  his  banking  account.  In 
June,  1805,  his  Lordship  filed  a  bill,  on  behalf  of  himself  and 
all  the  other  creditors,  against  the  trustees  and  other  necessary 
parties,  praying  that  an  account  might  be  taken  of  Strange's 
separate  estate  and  separate  debts,  that  the  sum  due  to  him,  Lord 
Anson,  on  the  joint  and  several  bond  might  be  discharged  out 
of  that  separate  estate ;  that  an  account  might  likewise  be  taken 
of  the  trust  property  which  had  come  into  the  hands  of  the 
trustees,  and  of  their  payments  in  respect  thereof,  and  that  the 
deed  of  trust  might  be  carried  into  execution  under  the  direction 
of  the  court. 

*In  1811,  the  trustees  compromised  this  suit  by  pay-  [*881] 
ing  Lord  Anson  his  bond  debt  and  500Z.  for  his  costs. 

On  the  9th  of  February,  1819,  another  suit  on  behalf  of  credi- 
tors was  instituted  by  the  personal  representatives  of  Lord  An- 
son, along  with  some  other  members  of  the  same  family,  who 
had  claims  upon  the  trust  property.  The  bill  mentioned  the 
former  suit,  and  the  termination  of  it  by  a  compromise,  but  did 
not  make  that  transaction  a  ground  of  charging  the  trustees  with 
negligence  or  misconduct ;  and  it  prayed,  among  other  things, 
that  an  account  might  be  taken  of  all  the  joint  and  separate 
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estates  of  Strange,  Dashwood,  Agnew  and  Peacocke,  which  had 
been  possessed  or  received  by  Towgood  and  Ingram,  or  without 
their  wilful  neglect  or  default,  might  have  been  received  by  them. 
In  that  suit,  John  Stevenson  Salt  was,  in  December,  1819,  ap- 
pointed receiver ;  and,  on  the  18th  of  May,  1822,  a  decree  was 
made.  By  that  decree  it  was  declared,  that  the  deeds  of  the  19th 
of  July,  1803,  ought  to  be  established,  and  the  trusts  thereof 
carried  into  execution;  and  it  was  ordered,  that  the  Master 
should  take  an  account  of  the  joint  and  separate  estates  of 
Strange,  Dashwood,  Peacocke  and  Agnew,  which  had  been  pos- 
sessed and  received  by  Towgood  and  Ingram,  or  either  of  them, 
or  by  any  person  or  persons  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use,  and  how  they  had  applied  and 
disposed  of  the  same — that  he  should  appoint  new  trustees  in  the 
room  of  Burrowes  and  Ingram — and  that  he  should  take  the  usual 
accounts  of  the  joint  and  separate  debts  due  from  the  co-partner- 
ship, and  from  the  individual  partners,  and  of  the  payments 
which  had  been  made  in  respect  of  any  of  those  debts. 

In  the  meantime,  the  mode  in  which  a  portion  of  Mr.  Dash- 
wood's  separate  estate  had  been  dealt  with,  gave  rise  to  another 

suit.  Upon  the  marriage  of  that  gentleman  with  Sarah 
[*382]     Moseley  in  January,  1786,  2,000;.  four  per  cent  *bank 

annuities,  and  a  sum  of  16,000t  were  transferred  and 
paid  to  Mrs.  Betty  Purchase;  and  it  was  by  the  marriage  settle- 
ment declared,  that  Mrs.  Purchase  should  stand  possessed  of 
those  two  sums,  upon  trust  to  receive  the  annual  interest  and 
dividends  thereof,  and  to  pay  the  same  to  James  Dashwood  dur- 
ing his  life,  for  his  sole  behoof  and  advantage.  The  annual  in- 
come of  this  fund  was  received  by  Mrs.  Purchase  during  the 
whole  of  her  life ;  and  after  her  death,  which  happened  in  1814, 
it  was  received  by  her  executors,  Burley  and  Walcot;  but 
neither  Mrs.  Purchase  nor  her  executors  had  accounted  to  the 
trustees  of  Strange,  Dashwood  &  Co.,  for  the  dividends  and  in- 
terest which  accrued  subsequently  to  the  execution  of  the  inden- 
tures of  the  19th  of  July,  1803.  Under  these  circumstances,  the 
receiver  in  1820,  filed  a  bill  in  his  own  name,  and  in  the  names 
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of  the  trustees,  and  of  Strange,  Peacocke  and  the  assignees  of 
Agnew,  against  Dashwood  and  his  wife,  and  Barley,  the  surviy- 
ing  executor  of  Mrs.  Purchase,  in  order  to  compel  payment  a£ 
those  dividends.    That  suit  was  still  pending. 

The  present  bill  was  filed  in  Norvember,  1821,  by  two  joint 
creditors  of  Strange,  Dashwood  &  Co.,  on  behalf  of  themselves 
and  all  the  other  creditors  of  Strange,  Dashwood,  Peacocke  and 
Agnew.  It  accused  the  trustees  of  gross  negligence,  and  breach 
of  trust ;  specifying,  as  particular  instances  of  misconduct,  their 
compromise  of  Lord  Anson's  suit,  and  their  onussion,  during  a 
period  of  nineteen  years,  to  compel  payment  of  the  yearly  income 
of  the  fund  which  was  vested  in  Mrs.  Purchase.  It  insisted, 
that  they  ought  to  be  personally  answerable  for  the  loss  which 
the  estate  had  sustained  by  their  failure  to  perform  their  duty : 
and,  in  addition  to  the  usual  accounts,  including  an  account  of 
all  that  Towgood  and  Ingram,  without  de&ult  or  neglect 
might  have  possessed  or  received,  it  prayed  specifically,  that 
they  might  be  charged  with  the  whole  annual  dividends 
of  the  tnwt  funds  received  *after  the  19th  of  July,  [*883] 
1803,  by  Mrs.  Purchase  or  her  personal  representatives, 
•  or  with  so  much  of  those  dividends  as  they,  without  their  wilful 
default  or  neglect,  might  have  received. 

The  defendant,  Towgood,  by  his  answer,  contended  that  this 
bill  was  altogether  unnecessary  and  vexatious,  and  that  every 
purpose,  which  was  sought  by  it,  migit  be  fully  accomplished 
under  the  decree  made  in  Sir  George  Anson's  suit. 

The  plaintiflS  did  not  enter  into  any  evidence,  but  relied  on 
the  admissions  in  Towgood's  answer,  relative  to  the  compromise 
with  Lord  Anson,  and  the  transaction  with  Mrs.  Purchase. 

Upon  the  first  of  these  points,  the  following  were  the  princi- 
pal admissions: — "that  the  trustees  did,  with  a  view  of  putting 
an  end  to  an  expensive  suit,  which  had  been  commenced  against 
them  by  Viscount  Anson,  to  enforce  payment  out  of  the  separate 
estate  of  James  Strange,  of  the  amount  due  from  Messrs.  Strange^ 


888  CASES  IN  CHANCERY. 

1823.--Shephetd  y.  Tovgood. 

Dashwood  &  Co.,  for  principal  and  interest  on  their  joint  and 
several  bond,  pay  to  Lord  Anison,  out  of  such  of  the  trust  funds 
as  arose  from  the  separate  estate  of  James  Strange,  the  amount 
due  for  principal  and  interest  on  the  bond,  together  witli  the 
sum  of  500 1  in  lieu  of  his  costs  and  expenses,  and  also  over  and 
above  the  dividend  of  2^.  6cL  in  the  pound,  which  was  paid  to 
him  out  of  the  trust  funds  belonging  to  the  joint  estate  upon  the 
amount  due  to  l^im  on  his  banking  account ;  that  such  payments 
out  of  the  separate  estate  of  Strange  were  made  to  Lord  Anson, 
in  pursuance  of  a  proposal  and  agreement  entered  into  between 
this  defendant  and  his  co-trustees  or  their  solicitor,  and  Lord 
Anson  or  his  solicitor,  for  putting  an  end  to  the  suit,  which  pro- 
posal and  agreement  were  made  and  entered  into  under  the  ad- 
vice of  eminent  counsel,  and  with  the  sanction  of  some 
[*884]  of  the  principal  creditors  of  Messrs.  *Strange,  Dash- 
wood  &  Co.;  that  such  agreement  was  highly  ad- 
vantageous to  the  creditors  of  the  said  estate,  and  particularly 
to  the  joint  creditors,  inasmuch  as  the  suit,  if  proceeded  in, 
must  have  put  the  estate  to  very  great  costs  and  expenses, 
which  were  saved  by  the  means  actually  used ;  that  no  bill 
was  made  out  or  produced  showing  in  what  manner  the  costs, 
in  respect  of  which  the  said  payment  was  made  by  this  defend- 
ant and  his  co-trustees,  were  incurred ;  but  the  defendant  was 
induced  to  believe,  at  that  time,  and  now  believes,  that  the  costs, 
which  the  trust  estate  was  liable  to  pay  in  the  suit,  were  very 
considerable,  and  would,  if  ascertained  in  the  usual  manner, 
have  amounted  to  the  sum  of  500i. :  and,  that  the  suit  was  so 
compromised  by  this  defendant  and  his  co-trustees  for  the  pur- 
pose and  with  the  view  of  benefitting  the  trust  estate." 

The  following  was  the  account  given  by  Towgood's  answer  of 
the  circumstances  under  which  Mrs.  Betty  Purchase  and  her 
executora  had  been  permitted  to  receive  the  dividends  and  inter- 
est of  the  two  sums  of  2,000t  4  per  cent,  bank  annuities,  and 
16,000Z.  in  which  Mr.  Dash  wood  had  by  his  marriage  settlement, 
a  life  interest ;  "that,  in  the  year  1801,  Betty  Purchase  lent  io 
the  house  of  Dashwood  &  Co.,  the  sum  of  6,857Z.  15^.  4d.,  8  per 
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cent  consolidated  bank  annuities,  and  the  sum  of  2fiOOL  4  per 
cent  bank  annuities,  part  of  the  funds  purchased  with  the 
money  settled  on  the  marriage  of  James  Dashwood ;  that  for 
securing  the  same,  Strange,  Dashwood  &  Co.,  did  by  an  inden- 
ture, bearing  date  on  the  11th  of  March,  1801,  assign  unto  Betty 
Purchase  8,000?.  and  interest,  and  the  security  for  the  same, 
which  sum  was  due  to  Strange,  Dashwood  &  Co.,  on  a  mortgage 
of  certain  hereditaments  in  St.  James'  street;  that,  after  the  exe- 
cution of  the  indentures  of  the  19th  day  of  July,  1803,  Betty 
Purchase  made  proposals  to  this  defendant,  and  his  co-trustees, 
for  the  purchase  by  her  of  the  life  interest  of  James  Dashwood, 
in  the  two  sums  of  2,000?.  4  per  cent  bank  annuities, 
and  16,000/.,  and  much  ^negotiation  on  the  subject  of  [*385] 
such  proposal  took  place; — ^that  it  was  proposed  on 
the  part  of  Betty  Purchase,  that  she  should  pay  5,000Z.  for 
such  life  interest,  and  the  proposal  was  acceded  to  on  the 
part  of  this  defbndant  and  his  co-trustees,  but  no  agreement 
was  then  definitively  concluded; — ^that  a  further  negotiation 
afterwards  took  pkce,  when  Betty  Purchase  proposed  that 
this  defendant  and  his  co-trustees  should  accept  the  sum  of 
6,357?.  I6s.  4<L  8  per  cent  bank  annuities,  and  2,003?.  4  per 
cent  bank  annuities,  secured  to  her  by  the  said  assignment 
of  the  said  sum  of  8,000?.  and  interest,  and  the  mortgage  for  the 
same,  as  part  of  the  purchase  money  for  Dashwood's  life  interest ; 
that  the  trustees,  having  been  advised,  that  they  could  not  under 
the  powers  given  by  the  indentures  of  the  19th  day  of  July, 
1803,  sell  a  part  of  the  separate  estate  of  James  Dashwood,  and 
take  in  payment  |br  the  same  a  release  of  a  debt  due  from  the 
joint  estate  of  Messrs.  Strange,  Dashwood  &  Co.,  declined  that 
proposal ;  that  Betty  Purchase,  to  the  time  of  her  death,  and  her 
executors,  aflier  her  death,  received  the  dividends  and  interests 
of  such  part  of  the  two  sums  of  2,000?.  4  per  cent,  bank  annui- 
ties and  16,000?.,  as  had  not  been  advanced  and  lent  by  her  to 
Messrs.  Strange  &  Co. ; — that,  after  the  death  of  Betty  Purchase, 
some  further  negotiation  took  place  between  her  executors  and 
the  trustees,  relative  to  James  Dash  wood's  life  interest  in  the  two 
sums  in  question,  but  they  were  not  able  to  come  to  any  satis- 
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factory  arrangement,  and  that,  in  consequence  thereof,  a  suit,  for 
he  purpose  of  recovering  the  amount  of  the  dividends  and  inter- 
est on  the  two  sums  of  2,000Z.  4  per  cent,  bank  annuities  and 
16,000^.,  was  commenced  in  1820 ;  that  the  same  was  not  com- 
menced sooner  in  consequence  of  the  negotiations,  which,  from 
time  to  time,  took  place  between  the  trustees  and  Betty  Pur- 
chase, in  her  lifetime,  and  her  representatives  after  her  decease, 
which  negotiations,  it  was  hoped,  would  have  led  to  an  amicable 

termination  of  the  matters  in  difference,  without  the 
[*886]     *necessity  of  resorting  to  proceedings  either  at  law  or 

in  equity." 

Mr.  Skadwell  and  Mr.  Stephen^  for  the  plaintiffe : — We  have 
made  out,  in  two  different  instances,  a  strong  p^Vna  facie  case  of 
misconduct  against  these  two  trustees.  They  have  been  guilty 
of  gross  negligence  in  omitting  to  get  in  the  trust  property ;  and 
they  have  expended  part  of  it  in  an  improper  compromise  of  a 
suit,  which  would  have  forced  them  to  come  to  an  account 
Under  these  circumstances,  a  creditor  is  entitled,  not  merely  to 
the  common  decree  for  an  account,  but  to  a  decree  making  them 
responsible  for  all  that  they  might  have  received,  without  ^vilful 
default  or  neglect  We  admit  that  suits  are  not  to  be  multiplied 
without  adequate  cause ;  that,  after  one  creditor  has  filed  a  bill, 
and,  much  more,  aft«r  he  has  obtained  a  decree,  another  creditor 
is  not  to  institute  a  second  suit  for  the  same  object,  but  we  now 
come  for  relief  which  the  former  suit  has  not  given,  and  could 
not  give.  The  decree  in  Anson  v.  Towgood  is  useful,  so  far  as  it 
goes,,  but  it  does  not  go  far  enough;  and  the  object  here  sought 
is,  to  extend  and  complete  the  investigation  which  that  decree 
has  left  imperfect. 

Mr.  Home  and  Mr.  Daniel^  for  the  trustees : — ^The  compromise 
of  the  former  suit  is  mentioned  in  Sir  George  Anson's  bill ;  and, 
even  if  it  had  been  omitted,  all  the  relief  that  can  be  prayed 
with  respect  to  it,  might  be  had  under  the  existing  decree,  for, 
if  the  payments  made  by  the  trustees  on  that  occasion  were  im- 
proper, the  allowance  of  them,  in  the  trustees'  account  may  be 
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xeaisted  in  the  Master's  office,  whieh  will  neeeesarily  bring  the 
whole  subject  before  the  view  of  Ihe  court  or  of  its  officers.  The 
inquiries  too,  which  will  be  prosecuted  under  that  decree,  wiU 
diow  what  part  of  that  tmgt  property  has  been  gotten 
*in,  and  what  part  of  it  is  still  outstanding ;  and  upon  [*387] 
the  report  of  the  Master,  such  further  invertigation  or  pro- 
ceedings may  be  directed  as  shall  then  ^)pear  to  be  expedient 
In  that  way  the  transactions  with  Betty  Purchase  may  be  sifted ; 
is,  indeed,  it  is  proper  to  discuss  them  in  any  suit,  except  thai 
which  has  been  instituted  for  the  express  purpose  of  ascertaining 
the  rights  of  the  trust  fund  against  the  representatives  of  that 
bMly.  The  bill,  therefore,  introduces  nothix^  which  was  not 
previously  before  the  court,  or  might  be  brought  before  it,  in 
suits  already  pending ;  it  asks  no  relief  which  might  not  have 
been  had  in  the  prosecution  of  the  decree  already  pronounced* 
The  sole  object  and  efTect  of  it  is,  to  throw  upon  the  trustees  the 
expression,  and  upon  the  trust  fbnd  the  costs  of  two  suits  instead 
of  one. 

The  plainti£b  have  no  evidence,  except  the  statement  ooa» 
tained  intheanswer  of  Mr.  Towgood.  He  denies  that  he  has  been 
guilty  of  wilful  de&ult  or  neglect;  and  he  swears,  that,  in  the 
two  transactions  particularly  alluded  to  in  the  bill,  everything 
was  done,  bonafde^  for  the  braefit  of  the  creditors.  What  move 
could  be  required  of  trustees?  how,  upon  such  a  state  of  the 
evidence,  can  it  be  assumed,  that  they  have-been  guilty  of  wilful 
neglect  or  defietult? 

Mr.  Sugdeoy  Mr.  Pqpy$^  Mr.  TVetfetv  and  Mr.  TWner,  for  other 

November  2Mu — ^Thk  MAffm  of  ths  BoLL8:~The  outline 
of  the  case  is  extremely  simple*  It  is  a  bill  filed  by  creditors  on 
behalf  of  themselves  and  all  oth^  the  creditors.of  certain  per* 
sons,  calling  f<^  an  account  against  trustees,  i^  whom  the  ef- 
fects of  the  debtors  were  long  ago  assignedl.  Had  the  aeeooai 
sought  been  a.  simple  account  in  the  ordinary  fixrHi,  and  had 

Vol.  L  28 
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[*888]  there  been  *no  antecedent  suit,  the  decree  would  have 
been  quite  of  course.  The  difficulties,  that  present 
themselves,  arise  from  two  causes.  The  first  is  the  particiQar 
nature  Of  the  account  prayed.  The  plaintiff  are  not  satisfied 
with  an  account  against  the  trustees  in  the  common  form,*  but 
desire  that  there  diould  be  an  immediate  inquiry  whether  the 
trustees  have  been  guilty  of  any  wilftd  neglect  and  default  For 
such  a  decree  a  special  case  must  be  made ;  and  it  is  insisted,  on 
the  part  of  the  defendants,  that  there  is  not  a  sufficient  case  made 
out  to  entitle  the  plaintifib  to  an  account  in  that  form. 

Secondly,  it  is  said  that — even  if  such  a  case  were  made  out^ 
still— considering  that  this  bill  is  filed  in  November,  1821,  after 
an  antecedent  suit,  which  is  at  this  moment  depending,  and  has 
been  the  subject  of  a  decree  pronounced  in  the  year  1822,  be- 
tween, substantially,  the  same  parties,  and  directed  to  the  same 
general  objects — an  objection  arises  to  it  on  the  ground  of  the 
xmnecessary  multiplication  of  suits,  and  the  consequent  aggrava- 
tion of  expense  to  a  fund  like  the  present,  if  a  latitude  be  given 
to  creditors  successively  to  file  different  bills  for  the  execution 
of  the  same  trust. 

The  subject  of  inquiry  thus  divides  itself  into  two  questions: 
First,  supposing  that  this  were  the  first  and  only  suit^  do  the 
plaintiflfe  bring  forward  a  sufficient  case  to  entitle  them  to  the  re- 
lief prayed  ?  Secondly,  do  the  proceedings  in  the  prior  suits 
constitute  a  valid  objection  to  that  relief? 

In  order  to  entitle  them  to  the  special  relief  prayed,  the  plain- 
tiffis  bring  forward  two  transactions :  the  first  is  the  compromise 
of  the  suit  instituted  by  Lord  Anson ;  the  second,  the  transac- 
tion relating  to  Mr.  Dashwood's  life  interest  in  certain  funds, 

which,  it  is  alleged,  the  trustees  have  not  used  due  dili- 
[*889]    gence  in  recovering,  for  the  benefit  of  *the  creditors. 

What  the  court  has  to  advert  to  is,  the  facts  relating  to 
these  two  transactions,  as  they  are  detailed  in  the  answer,  with  all 
the  qualificationa  therein  contained. 
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[Here  the  Master  of  the  Rolls  read  the  statements  of  the  an- 
Bwer  relating  to  the  compromifie  erf  Lord  Anson's  suit.] 

Now,  it  will  be  observed  that  the  trustees  had  not,  by  the 
trust  deed,  any  special  authority  to  compromise  suits.  They  had 
authority  to  compromise  the  amount  of  a  debt,  but  they  had  no 
authority  expressly  given  to  them  to  compromise  any  suit.  In 
the  next  place,  as  far  as  we  can  follow  analogy,  persons  standing 
in  a  situation  somewhat  siniilar  to  that  of  trustees,  I  mean  as- 
signees of  a  bankrupt's  estate,  are  expressly  prohibited  from 
compromising  or  instituting  any  suits,  without  calling  the  cred- 
itors together  and  having  their  sanction.  It  is  not  pretended 
that  any  such  meeting  was  held ;  it  is  expressly  admitted  that 
the  compromise  was  without  the  privity  and  consent  of  the  pres- 
ent plaintiffs.  The  defendant  says  that  it  is  stated  that  the  com- 
promise was  made  with  the,4irivity  of  the  principal  -creditors, 
under  the  advice  of  counsel,  and  honafide^  with  an  object  to  save 
expense.  But  the  question  is  not  whether  they  might  not  have 
conducted  themselves  substantially  with  a  view  to  benefit  the 
estate,  but  whether  trustees  can  be  permitted  to  act  in  this  man- 
ner, without  being  subject  to  further  inquiry  into  their  conduct? 

What  was  the  nature  of  the  suit  which  was  thus  compro- 
mised? It  was  a  suit  by  creditors  calling  only  for  an  account 
from  the  trustees;  and  it  had  been  permitted  to  go  on  for  five 
years  without  any  attempt  to  stop  it.  In  the  next  place,  the 
trust  estate  gained  nothing  by  what  is  called  a  compromise,  ex- 
cept that  an  end  was  put  to  the  suit;  and  that  was  purchased 
by  the  payment  to  Lord  Anson  of  the  principal  and  interest  of 
his  bond,  and  also  of  600?.  for  costs — ^those  costs  not 
being  taxed,  not  being  even  ascertained  *by  the  deliv-  [*890] 
ery  of  any  bill.  This  payment  is  made  at  a  time  when 
all  that  could  have  been  the  result  of  going  on  with  the  suit 
would  have  been  an  inquiry  into  the  conduct  of  the  trustees  in 
the  execution  of  their  trust 

Now  if)  in  general,  there  is  an  obMgation  on  trustees,  before 
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they  compromise  suits,  to  give  the  creditors  an  opportunity  of 
meeting,  in  order  to  consider  the  propriety  of  making  a  compro- 
mise,  there  is  a  peculiar  propriety  in  their  doing  so,  when  the 
sole  object  of  the  suit  proposed  to  be  compromised  is,  to  inquire 
into  the  conduct  of  the  trustees,  and  to  transfer  the  management 
of  the  trust  to  this  court.  Besides,  what  did  the  trustees  gain? 
That  suit  was  not  more  objectionable  than  any  other.  Benefit 
might  have  resulted,  if  all  had  been  content  to  leave  the  matters  of 
the  trust  to  private  management ;  but,  considering  the  number  of 
creditors,  and  the  difficulty  of  keeping  them  quiet,  there  was  great 
probability  (particularly  when  500Z.  had  been  paid  to  stop  one 
suit)  that  another  suit  would  soon  spring  up.  Accordingly,  in 
1819,  other  members  of  the  same  family  file  another  bill,  thus 
involving  the  estate  in  the  expense  of  all  the  stages  of  a  new 
suit  Under  these  circumstances,  I  feel  that  this  is  a  transaction, 
which  ought  to  be  inquired  into. 

The  next  point  upon  which  the  plaintiflTs  rely,  arises  out  of  the 
transaction  relative  to  Dash  wood's  life  interest  in  certain  suma 

[Here  the  Master  of  the  Rolls  read  from  the  answer  the  state- 
ment of  these  transactions.] 

Here  not  a  single  step  is  taken,  down  to  1820,  for  the  recov- 
ery of  property,  considerable  in  amount ;  though  not  only  wa§ 
the  general  obligation  cast  on  the  trustees  of  making  the  estate 
productive  to  the  utmost  on  behalf  of  the  creditors,  who,  trusfc 

ing  to  the  zeal  and  activity  of  the  trustees,  had  surren-^ 
[*891]    dered  aU  right  of  recovering  payment  of  their  *debts, 

but  they  had  agreed  to  render  accounts  half-yearly  for 
the  inspection  of  the  cestuis  que  trusty  which  showed  that  they 
were,  from  time  to  time,  to  make  the  property  available  as  fast 
as  they  could.  Is  it  possible  to  state  that  this  is  not  a  case  of 
wilful  neglect?  In  the  year  1820,  it  is  said,  a  suit  was  instituted 
to  recover  this  demand.  But,  in  the  first  place,  that  is  a  suit  by 
the  receiver ;  in  the  next  place,  it  is  not  directed  against  the 
teustees  to  make  them  responsible  for  their  neglect,, but  against 
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tte  tepres^iitAtives  of  Betty  Purcbase,  to  make  them  refdnd 
wW  hBB  beeA  improperly  received  by  them  or  their  testatrix. 

Hie  difficulties  are  not  slight,  which  are  thrown  in  the  way  even 
^  that  snit  by  the  neglect  of  the  trustees  to  assert  their  right  at  aii 
feu4ier  period.  But  its  existence  has  not  the  smallest  bearing 
on  the  propriety  of  the  present  demand.  The  creditors  are  not 
k)  be  sent  round  to  Betty  Purchase,  and  to  those  who  were  per- 
mitted to  deceive  what  belonged  to  the  trust  fund.  They  have 
k  right  to  resort  to  the  trustees  without  the  least  reference  to 
Betty  Purchase,  and  to  make  them  personally  responsible  for 
the  consequences  of  their  neglect  I  am,  therefore,  of  opinion 
that,  supposing  this  to  be  the  6rst  and  only  suit,  there  is  a  clear 
right  in  the  creditors  to  extend  the  relief  against  the  trustees  in 
ihe  way  proposed  by  ite  bill. 

The  second  question  is,  whether  the  existence  of  a  prior  suit 
constitutes  a  bar  or  an  objection  to  the  institution  of  another  suit 
on  the  behalf  of  creditors  praying  extended  relief  Substan- 
tially, a  bill  by  one  of  a  set  of  creditors,  on  behalf  of  themselves 
and  all  others,  is  considered  as  making  all  those  creditors  parties 
to  it ;  and  the  court  will  never  permit  a  second  or  third  suit  to 
be  instituted  for  the  same  object,  with  the  same  parties,  and  di- 
rected to  the  same  relief.  K  the  relief  in  the  first  suit  can  be 
extended,  if  expense  can  be  saved  by  incorporating  with 
ihe  suit  any  proceeding  that  will  avoid  the  necessity  *of  [*892] 
a  second  bill,  ttere  may  be  a  great  propriety  in  not  per- 
mitting another  suit  to  go  on.  But,  on  the  other  hand,  it  never 
can  be  contended,  nor  is  it  the  law  of  this  court  that  a  second 
suit  may  not  be  rendered  necessary,  either  by  collusion  in  the 
former  suit,  or  by  the  inattentive  mode  of  framing  it,  which  may 
have  left  out  some  principal  matters  of  charge  against  the 
trustees,  or  by  the  omission,  from  ignorance  or  negligence,  of 
some  important  ground  of  relief  In  &ct  it  was  so  decided  in 
the  present  case ;  for,  when  a  motion  was  made  to  stop  the  pro- 
ceedings in  this  suit,  if  the  bare  circumstance  of  an  antecedent 
depending  suit  constitiited  tf  good  bar,  it  would  have  beeii 
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stopped  immediately.  It  was,  however,  permitted  to  proceed  to 
a  hearing;  in  order  to  see  whether  the  plaintiffs  would  make 
out  ^n  apology  and  justification  for  it  by  showing  substantial 
novelty.  They  have  done  so ;  they  have  correctly  supplied,  in 
important  particulars,  that  which  could  not  have  been  introduced 
in  the  former  suit.  That  creates,  on  their  part,  a  &xr  and  just 
claim  to  relief  from  a  court  of  equity.  Were  it  otherwise, 
there  would  be  a  failure  of  justice.  It  never  can  be  permitted 
that  the  priority  of  a  suit  defective  in  its  nature  is  to  exclude 
another  suit  that  may  introduce  important  matters,  without 
which  complete  justice  cannot  be  done  to  the  creditors. 

The  question  then  is,  does  the  present  suit  introduce  such  sub- 
stantial novel  matter  as  makes  it  fitting  to  be  received,  supple- 
mentary to  the  antecedent  suit  ?    And  is  it  become  absolutely 


The  proceedings  in  the  suit  of  Sir  George  Anson  appear  to 
have  been  conducted  very  properly ;  but  that  suit,  though  it  in- 
troduces the  compromise  of  the  former  suit,  and  the  payment  of 
the  600J.,  does  not  state  them  in  the  same  way  as  they  are  stated 
here,  nor  as  matter  of  charge  against  the  trustees.  On  the  sub- 
ject of  the  transaction  with  Betty  Purchase,  it  is  totally 
[*898]  silent.  *If,  therefore,  there  was  a  necessity  to  vindi- 
cate the  rights  of  the  creditors  on  the  two  subjects  I 
have  mentioned,  there  was  unquestionably  a  necessity  for  an- 
other suit  At  the  same  time  we  must  be  careful  to  guard 
against  any  unnecessary  expense. 

This  suit  must  be  supplemental  to  the  former  suit,  and  incor- 
porated with  it;  it  must  be  referred  to  the  same  Master;  the 
solicitor  for  these  creditors  must  have  liberty  to  attend  the  pro- 
ceedings under  the  former  decree ;  and  the  general  account  is 
not  to  be  gone  into  anew.    • 


The  decree  was  as  follows : — ^Declare  that  the  plaintiffs,  on  be- 
half of  themselves  and  all  other  the  creditors  of  James  Strange^ 
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James  Dashwood,  John  Agnew  and  Qeorge  Peacocke,  are  enti- 
tled (in  addition  and  by  way  of  supplement  to  the  account  which 
has  been  already  directed  by  the  decree,  bearing  date  the  18th 
day  of  May,  1822,  made  in  this  cause,  wherein  Sir  George  An- 
son and  others,  are  plaintiflfs,  and  John  Towgood  and  othersi 
are  defendants),  to  a  further  account  of  all  the  joint  and  separate 
estate  and  effects  of  the  said  defendants  James  Strange,  James 
Dashwood,  George  Peacocke  and  Edward  Howell,  or  either  of 
them,  which,  without  the  wilfiil  neglect  or  default  of  the  said 
John  Towgood  and  John  Ingram,  or  either  of  'them,  might  have 
been  received  or  possessed  by  them  or  either  of  them;  and  let  it 
be  referred  to  Master  Stratford  (to  whom  the  cause  of  Anson  v. 
Towgood  stands  referred),  to  take  this  additional  account  accord- 
ingly ;  but  the  Master  is  not  to  take  over  again  or  disturb  any" 
account  which  has  been  already  taken  by  him,  further  or  other- 
wise  than  may  be  necessary  to  let  in  any  charges  of  wilful  ne- 
glect or  default,  which  the  plainti£&  in  this  cause  may  be 
able  to  substantiate ;  and  let  the  Master  *inquire  and  [*894] 
state  to  the  court,  whether  any  and  what  loss,  and  to 
what  amount,  if  any,  has  resulted  to  the  trust  estate  of  the  said 
James  Strange,  James  Dashwood,  George  Peacocke  and  John 
Agnew,  firom  any  such  wilful  neglect  or  default,  in  case  any  such 
shall  appear  to  have  been  committed,  and  the  Master  is  to  be  at 
liberty  to  state  any  special  circimistances  respecting  the  same  as 
he  shall  think  fit ;  and,  for  the  better  taking  of  the  accounts,  &o., 
the  parties  are  to  be  examined,  &c ;  and  let  the  plaintiff  in  this 
suit  be  at  liberty  to  join  in,  and  attend  the  said  Master  upon  the 
several  proceedings  before  him,  under  the  decree  made  in  the 
said  cause  of  Anson  against  Towgood ;  let  due  notice  be  given 
of  such  several  proceedings  to  the  plaintiff  in  this  suit,  in  like 
manner  as  if  they  had  been  parties  in  such  former  suit ;  and  re- 
serve  the  consideration  as  to  the  question  of  interest,  and  also  or 
all  further  directions^  and  of  the  costs  of  this  suit^  &o. 
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JL  and  B.  entered  into  a  joint  and  several  bond  for  secoring  a  mim  of  money  ad- 
vanced to  A.  by  his  bankers.  After  the  execntioa  of  the  bond,  and  before  it 
beoame  due,  A.  paid  money  to  the  bankers  and  he  oontinaed  to  draw  upon  them 
until  his  banking  account  was  OTordrawn.  Some  years  aftervrards  an  account 
was  settled  between  A.  and  the  bankers  in  which  the  whole  money  secured  by 
the  bond  was  treated  as  remaining  due  ftom  A.  The  bankers  then  took  a  war- 
rant <^  attorney  from  A.  for  securing  payment  of  the  balance  found  due  upon 
the  settlement  by  instalments  at  distant  periods.  SeTerai  of  1^  instalmenti 
were  paid,  but  A.  became  bankrupt  before  the  whole  debt  was  liquidated.  It 
being  proved  that  B.  was  privy  to  the  settlement  of  accounts  between  A.  and  thA 
bankers,  and  to  the  arrangement  respecting  the  warrant  of  attorney ;  held,  first 
that  B.  was  not  discharged  by  the  time  given  to  A.,  and  secondly,  that  the  bond 
was  not  discharged  by  the  coarse  of  payment,  the  money  paid  by  A.  to  Hie  bank- 
en  b^g  applicable  to  the  banking  acoountt  and  the  bankers  being  entitled  l» 
hold  the  bond  and  warrant  of  attorney  as  distinct  securities. 

Upon  the  occasion  of  the  bond  being  executed  the  title  deeds  of  an  estato  purchased 
by  A.  were  deposited  with  B.  as  an  indemnity  against  his  habOity  upon  the  bond ; 
the  legal  interest  in  the  estate  was  likewise  conveyed  to  B.,  and  it  was  agveed 
that  he  should  also  hold  it  as  an  indemnity.  After  the  death  of  B.  bis  execntar 
delivered  up  the  title  deeds  to  A.,  upon  a  fiUse  representation  by  him  that  the 
bond  had  been  paid  off.  Held,  that  a  conveyance  of  the  legal  estato  could  not 
be  compelled  until  the  indemnity  was  worked  out,  and  that  the  lien  upon  the  title 
deeds  remsined. 

Qeorgb  Henry  Brown  and  William  Price  having  contracted 
to  puTcluise  a  set  of  freehold  chambers  in  linooln'g  Inn,  for  the 
Bum  of  8,0002.,  Brown,  in  the  month  of  April,  1808,  borrowed 
the  sum  of  1,0002.  of  Meaars.  Walpole,  Clark  and  SisBon,  his 
bankers,  for  the  purpose  of  eiiabling  him  to  complete  the  pup> 

chase ;  on  the  25th  of  April,  1808,  Brown  and  Henry 
[♦896]    Aq)inwall  as  his  surety,  *entered  into  a  joint  and  seve^ 

ral  bond  to  Mesws.  Walpole  &  Co.  for  securing  the  re- 
payment of  the  1,0002.,  with  interest  th^'eon,  on  the  25th  of 
April,  1804.  Upon  the  purehaBC  being  completed,  the  chambers 
were  conveyed  to  Aspinwall,  in  trust  for  Brown  and  Price  as 
tenants  in  common  in  fee,  and  the  title  deeds  were  deposited  with 
Aspinwall,  by  way  of  indemnity  to  him,  as  to  one  moiety  of  the 


CASES  m  CHANCEBf  .  899 

fc<  I    ■         I       ■  11  III  I  I  ■■  I        I II.  ■  ■■ 

IMS.— Tyson  T.  OfOL 

Asookher^  tor  haying  joined  in  the  bond;  BroWn  at  the  same 
time  signed  and  deliveied  to  Aspinwall  the  following  agreement ; 
I  do  hei^j  agree  l^t  Henry  Aspinwall  and  his  heirs  shall  stand 
aeiflod  of  mj  moietj  of  the  chambers  in  lincoln's  Inn,  as  a  seen- 
lity,  to  indemnify  him  the  said  Henry  Aspinwall,  his  heirs,  ex* 
eeutors  and  administrators,  against  the  pa3rment  of  the  l,000iL 
aad  inteiresrt  seemed  to  Messrs.  Walpole  k  Co.  by  the  joint  bond 
«f  him  Hbe  said  Henry  Aspinwall  and  myself,  and  from  all  losses 
aftid  costs  in  any  way  relating  thereto.  Brown  had  an  open  cash 
aoconnt  with  Walpole  k  Co.,  as  his  bankers,  at  the  time  of  the 
execution  of  the  bond,  and  the  balance  of  that  account  was  then 
in  his  favor.  He  also  paid  money  into  the  banking  house  of 
Walpole  k  Co.  after  the  bond  was  executed,  but  before  it  be- 
tnme  payable;  and  he  continued  to  draw  moneys  out  of  the 
banking  hoose  from  the  time  of  the  execution  of  the  bond  nntil 
the  end  of  the  year  1804,  when  his  banking  account,  Vhich  was 
o^fer-dniwn,  was  cloeed.(a)  In  January,  1807,  a  settlement  of 
accounts  took  place  between  Brown  and  Walpole  &  Co.,  and  the 
sum  of  2,2592.  was  found  to  be  due  from  Brown  to  Walpole  k 
Oo.  on  the  balance  of  all  accounts ;  upon  the  occasion  oi  this  set- 
tlement the  whole  ci  the  1,000Z.  secured  by  the  bond  was  treated 
as  a  debt  remaining  due  £rom  Brown;  Walpole  k  Co.  then 
agreed  to  allow  Brown  time  for  payment  on  his  giving 
aecnrity  for  the  whole  balance,  and  *Brown  accordingly,  [*397] 
on  the  28d  of  January,  1807.  executed  a  warrant  of  at- 
tomey  to  Walpole  k  Ca  to  confess  a  judgment  against  him  Toir 
the  sum  of  2,2692.,  payable  by  instalments,  on  the  25th  of  March, 
1807,  the  24th  of  December,  1807,  and  the  24th  of  December  in 
each  succeeding  year  until  the  whole  should  be  paid.  The  part- 
nership of  Walpole  k  Co.  was  afterwards  dissolved  by  the  retire* 
ment  of  Walpole  and  the  death  of  Clarke,  and  Sisson,  the  survi- 
ving partner,  became  bankrupt.  At  the  date  of  his  bankruptcy, 
several  instalments^  which  had  become  due  under  the  warrant  of 
attorney^  had  been  paid  by  Brown,  but  the  sum  of  1,0002*.,  part 

(a)  Tlie  balttioe  dve  on  thii  accoont  -wu  indepmdeiit  of  Che  1,000/.  whidi  was 
Iteed  ia  <h«  MMia*  to  tte  Mdtt  of  iMim  aft  Mb  kDt  da  Miii 
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of  the  2,2692.,  was  remauiing  unpaid ;  after  the  bankraptcy  <A 
Sisson,  Brown  also  became  bankrupt,  and  Aspinwall  died,  hav- 
ing appointed  the  plaintiff  to  be  his  executor.  The  bond  was 
not  removed  out  of  the  hands  of  Walpole  &  Co.  after  the  execu- 
tion of  the  warrant  of  attorney,  nor  was  any  conveyance  execu- 
ted by  Aspinwall  of  the  legal  estate  vested  in  him.  The  title 
deeds  of  the  chambers  also  remained  with  Aspinwall  up  to  the 
time  of  his  decease,  but  soon  after  his  death,  Brown  represented 
to  the  plaintiff  that  the  l,000t  and  interest  secured  to  Walpole  & 
Co.  by  the  bond  had  been  paid  off,  and  the  plaintiff  delivered  up 
the  title  deeds  to  Brown  on  the  faith  of  such  representation. 

It  was  prayed  by  the  bill,  that  the  bond  might  be  delivered 
up  to  the  plaintiff  to  be  cancelled,  or  that  the  plaintiff,  in  caao 
the  court  should  be  of  opinion  that  he  was  liable  to  pay  any  part 
of  the  1,OOOZ.  and  interest  under  the  bond,  might  be  declared  to 
be  entitled  to  a  lien  on  a  moiety  of  the  chambers  for  so  much  as 
he  should  be  held  liable  to  pay. 

Brown,  who  had  obtained  his  certificate  under  the  commission 
issued  against  him,  was  examined  as  a  witness  in  the  cause  on 

the  part  of  the  assignees  of  Sisson,  and  proved,  that  in 
[*898]     ^December,  1806,  he  had  an  interview  with  Aspinwall, 

who  had  been  applied  to  by  Messrs.  Gregg  and  Corfield, 
the  solicitors  of  Walpole  &  Co.,  for  payment  of  the  bond,  and 
that  Aspinwall  then  told  him  to  see  Messrs.  Gregg  and  Corfield 
on  the  subject,  and  do  the  best  he  could  with  them ;  that  he  ac- 
cordingly saw  Corfield  on  the  subject,  and  made  the  arrangement 
with  him  respecting  the  warrant  of  attorney,  and  that  he  after- 
wards conmiunicated  the  arrangement  to  Aspinwall,  who  ex- 
pressed himself  perfectly  satisfied  with  it. 

The  cause  was  heard  before  the  Vice-Chancellor  on  the  27th 
of  February,  1818,  and  a  decree  was  then  made  by  which  the 
bill,  so  &r  as  it  sought  to  have  the  bond  delivered  up  to  be  can- 
celled, was  dismissed  with  costs,  and  it  was  declared  that  the 
plaintiff  had  a  lien  on  the  title  deeds  of  the  chambers^  against 
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the  defendants,  the  assignees  of  Brown,  for  the  amount  of  what 
he  should  pay  or  be  liable  to  pay  to  the  defendants,  the  assignees 
of  Sisson ;  Brown's  moiety  of  the  chambers  was  ordered  to  be 
sold  for  the  purpose  of  satisfying  the  lien. 

The  plaintiff  appealed  from  so  much  of  the  decree  as  ordered 
the  bill,  so  &r  as  it  sought  to  have  the  bond  delivered  up  to  be 
cancelled,  to  be  dismissed  with  costs. 

The  appeal  was  argued  by  Mr.  Home  and  Mr.  BaupeU^  for  the 
plaintiff  Mr.  Hart  for  the  assignees  of  Sisson,  and  Mr.  Wingfield 
and  Mr.  Beamea  for  the  assignees  of  Brown ;  and  the  Lord  Chan- 
cellor, having  taken  time  to  consider  the  case,  delivered  the  fol- 
lowing judgment 

The  first  question  in  this  case  is  whether  Aspinwall  was  en- 
tirely discharged  from  all  liability  upon  the  bond  in  consequence 
of  the  arrangement  made  between  Brown  and  Walpole  &  Co. 
There  can  be  no  doubt  that  he  was  so  discharged  if  that 
arrangement  was  made  without  *his  knowledge  or  con-  [*899] 
sent,  and  he  did  not  subseqently  approve  or  confirm  it, 
as  the  result  was  to  give  Brown,  the  principal  debtor,  time  to  pay 
the  bond  by  various  instalments.  It  is  unnecessary  to  state  the 
grounds  upon  which  the  court  has  held  that  doctrine ;  it  was 
much  considered  in  the  case  of  Bees  v.  Berrtngton.{a)  ^  The  ques- 
rion  to  be  decided  as  to  the  continuing  liability  of  Aspinwall  de- 
pends, therefore,  entirely  upon  what  is  the  fair  result  of  the  evi- 
dence of  Brown,  as  it  does  or  does  not  afibrd  an  inference  that 
Aspinwall  knew  of  the  arrangement  with  Walpole  &  Co.,  or, 
whether  he  knew  of  it  or  not,  that  he  constituted  Brown  his 
agent  for  the  purpose  of  effecting  it  Under  the  circumstances 
of  the  case  I  cannot  think  that  the  court  has  been  wrong  in  say- 
ing that  Aspinwall  was  not  entirely  discharged.  Considering 
the  liability  of  Aspinwall  to  have  continued,  the  question  arises 
whether  the  bond  has  been  wholly  or  in  part  discharged  by  the 

(a)  2  Yet.  Jul  640. 
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course  of  payment.  As  between  Brown  and  the  bankers,  th6 
settlement  which  took  place  when  the  warrant  of  attorney  weA 
given,  disposed  of  the  question  whether  the  moneys  paid  antece- 
dent to  the  bond  becoming  due  were  to  be  taken  in  discharge  of 
the  bond,  or  to  be  applied  to  Brown's  account  current  with  the 
bankers,  and  Brown  having  acted  in  that  settlement  with  the 
concurrence  of  Aspinwall,  it  appears  to  me  that  there  is  no 
ground  to  say  that  the  payments  ought  then  to  have  been  taken 
in  discharge  of  the  bond.  If  it  was  not  then  discharged,  I  think 
the  bankers  were  at  liberty  to  consider  themselves  as  holding 
the  bond  as  one  security  and  the  warrant  of  attorney  as  another 
security.  Another  question  has  been  raised  whether  the  plain- 
tiff by  reason  of  his  having  delivered  up  the  title  deeds,  is  bound  j 
to  convey  the  legal  estate,  which  was  vested  in  Aspinwall  in  | 
trust  for  Brown,  subject  to  the  indemnity  of  Aspinwall  against  i 

his  liability  upon  the  bond  I  cannot  think  tliat  if  a 
[*400]  *man  delivers  up  title  deeds  upon  a  fraudulent  misrep- 
resentation, he  is  therefore  compellable  to  convey  the 
legal  estate  which  he  holds  as  an  indemnity.  My  opinion  is 
that  the  legal  estate  is  clothed  with  a  trust  to  indemnify  thd 
plaintiff  against  his  liability  upon  the  bond,  and  cannot  be  taken 
out  of  his  hands  till  that  indemnity  is  worked  out  The  conse- 
quence is  that  this  decree  must  be  affirmed.(a) 

Decree  affirmed 


COLEGRAVE  V.  MaNLST. 

182S:  28th  November. 

A  solicitor,  who  has  dedined  to  prooeed  with  a  caoae,  will  be  ordered,  thoagh  his 
bills  of  costs  are  not  paid,  to  deliver  ap  the  papers  to  the  present  solicitor  of  the 
party,  the  latter  undertaking;  to  hold  them  snbject  to  the  former  solicitor's  liexi, 
ibr  what  shall  be  found  due  to  him  on  the  taxation  of  the  billa 

(a)  The  latter  part  of  the  judgment  seems  to  have  prooeeded  upon  the  supposi- 
tion that  the  legal  estate  in  ^e  chambers  was  vested  in  the  plaintiff;  but  it  did  nol 
^ypear  upon  the  pleadings  that  the  pUOntUT  was  either  devisee  or  heir  at  law  of 
AspinwalL 
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1823.^ColegFave  t.  ICanlej. 

An  offer  on  the  part  of  the  fbrmer  solicitor,  after  the  motion  is  made,  to  prooeef 
with  the  caaae,  will  not  prevent  the  court  from  ordering  him  to  deliver  up  th# 
papers  on  the  terms  mentioned  above. 

On  the  6th  of  August^  Mr.^Elaphael,  the  solicitor  of  the  plain- 
iiS,  wrote  to  him  a  letter^  in  which  he  said^  "  I  have  afisigned 
oyer  your  buaineBS,  with  others,  to  Mr.  Bethohne,  who  has  taken, 
my  honse,  and  who,  I  doubt  not,  will  da  ample  justice  to  your 


The  plaintiff  declined  to  employ  Mr.  Betholme  as  his  solicitor ; 
and,  finding  that  Mr.  Baphael  had,  without  his  privity,  delivered 
over  the  proceedings  and  papers  connected  with  the  cause  to 
Mr.  Betholme,  he  desired  that  they  might  be  given  up  to  Mr. 
Winter,  his  present  solicitor.  Mr.  Raphael  at  first  prom- 
ised that  they  should  *be  put  into  Mr.  Winter's  hands ;  [*401] 
but  he  afterwards  revised  to  deliver  them  up  till  his 
bills  of  costs  were  paid ;  and  the  want  of  them  was  highly  in- 
convenient to  the  plaintiff,  by  preventing  the  due  pros&ution  oi 
the  inquiries  which  were  going  on  in  the  Master's  office. 

Mr.  Hart,  for  the  plaintiff  moved  that  Mr.  Raphael  might  be  or- 
dered to  deliver  up  to  Mr.  Winter,  within  a  week,  all  the  proceed- 
ings^ papers,  &c.,  in  his  custody  which  belonged  toColegrave,  or. 
related  to  the  suit.  Winter  undertaking  to  hold  them  subject  to 
Baphael's  lien,  and  that  the  bills  might  be  referred  for  taxation 
on  the  usual  terms. 

Mr  Baphael,  in  his  affidavit,  stated,  that  it  had  been  and  was 
his  intention  to  continue  to  superintend  the  business. 

Mr.  Treslovcj  against  the  motion : — Mr.  Baphael  was  willing  to 
superintend  the  suit,  so  that  the  client  would  still  have  the  benefit  of 
his  responsibility  and  attention.  Even  ifhehad  absolutely  declined 
to  proceed,  the  only  order  that  could  be  made  against  him  would 
be,  that  he  should  produce  the  papers  for  the  use  of  the  plainti£^ 
ammereU  v.  Piyn(an.{a)    Papers,  on  which  a  solicitor  has  a  lien, 

(a)  1  Swawt  1. 
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are  never  taken  out  of  hiis  hands,  till  his  bills  of  costs  are  paid ; 
at  least,  the  stun  due  to  him  must  be  paid  into  court,  before  he 
is  required  to  part  with  the  papers. 

The  Lord  Chancellor  : — ^A  solicitor  cannot  assign  over  a 
client,  or  a  client's  business.  I  formerly  thought  that  these  bar- 
gains, by  which  one  solicitor  assigns  his  business  over 
[*402]  to  another,  were  contrary  *to  public  policy.  The  Court 
of  King's  Bench  entertained  a  different  opinion,  on  the 
ground  that  the  client  could  say,  "  my  business  shall  not  be  so 
assigned."  I  doubt^  however^  whether  the  court,  in  coming  to 
such  a  conclusion,  recollected  sufficiently  the  situation  in  which 
a  client  generally  is,  when  a  recommendation,  purchased  with 
money,  is  thus  urged  upon  him. 

I  look  upon  Mr.  Raphael  as  having  dissolved  the  connection 
of  solicitor  and  client ;  for  it  is  not  enough,  that  he  was  willing 
to  superintend  the  plaintiflF's  business.  Now,  where  the  solicitor 
discharges  himself,  the  rule  is  quite  different  from  what  it  is 
where  the  solicitor  is  discharged  by  the  client.  I  remember,  the 
Court  of  Common  Pleas  held,  that  an  attorney,  if  he  refused  to 
go  on  with  the  business,  should  not  r^over  for  the  part  which 
he  had  done.  As  to  requiring  the  party  to  pay  the  amount  of 
the  costs  into  court,  that  is  a  term  which  I  will  not  impose ;  for 
it  is  a  term  with  which  not  one  half  of  the  suitors  could  comply. 
So  far  as  the  use  of  papers  is  concerned,  the  suitor,  when  his  so- 
licitor discharges  himself,  must  have  his  business  conducted  with 
as  much  ease  and  celerity,  and  as  little  expense,  as  if  the  connec- 
tion of  solicitor  and  client  had  not  been  dissolved. 


Mr.  TVcstove,  on  behalf  of  Mr.  Raphael,  now  offered  that  Mr. 
Raphael  should  proceed  with  the  cause. 

The  Lord  Chancellor:— How  can  Mr.  Raphael  now  offer 
to  proceed  with  the  cause  ?    He  has  assigned  his  business.    The 
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papers  must  be  given  up  to  Mr.  Winter,  on  his  signing  a  receipt 
for  them,  and  undertaking  to  hold  them,  subject  to  Mr.  Raphael's 
lien* 


*The  order  made  was  as  follows,  "  His  Lordship  doth  [*403] 
order  that  Mr.  John  Baphael,  the  late  solicitor  in  this 
cause  for  the  plaintiflF,  do,  within  a  week,  deliver,  upon  oath,  to 
James  Winter,  the  present  solicitor  in  this  cause  for  the  plaintiff, 
all  the  proceedings  in  this  cause,  and  all  such  deeds,  evidences, 
papers  and  writings  whatsoever,  as  have  come  into  the  posses- 
sion or  custody  of  the  said  John  Raphael,  belonging  to  the  plain- 
tiff^  and  which  relate  to  this  cause ;  the  said  James  Winter  giv- 
ing a  receipt  to  John  Raphael  for  the  said  deeds,  evidences, 
papers  and  writings,  and  undertaking  to  hold  the  same,  when  so 
delivered  to  him,  subject  to  the  lien  of  John  Raphael,  for  the 
amount  of  what  shall  be  found  due  to  him  upon  the  taxation  of 
his  bills  of  costs,  and  until  such  amount  shall  be  paid  to  John 
Raphael ;  and  the  plaintiff  submitting  to  pay  to  John  Raphael 
what  shall  appear  to  be  due  to  him  on  taxation  of  his  bills  of 
costs  delivered,  it  is  ordered,  that  it  be  referred  to  the  Master  to 
tax  the  said  bills  of  costs,  &c.,"  with  the  usual  direction. 

Reg.  Lib.  1828,  A.  151,  152. 


*Febband  v.  Pelham.  [*404] 

BouA— 1823:  29th  November. 

After  a  plea  oyeiroled,  an  order  for  time  to  answer,  obtained  as  of  oouree,  te 
irregular. 

To  an  amended  bill  of  revivor  and  supplement,  the  defendant, 
having  obtained  an  order  for  a  month's  time  to  plead,  answer  or 
demur,  not  demurring  alone,  put  in  a  plea,  alleging  that  the 
original  cause,  which  the  bill  sought  to  revive,  had  become 
abated  in  1805,  and  that  no  proceedings  had  since  been  had  in 
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it    Qu  tlie  8d  of  Novembery  the  plea  was  oyeiruled^  by  tho 
Vice-Chancellor. 

TUe  defendant  then  obtained  as  of  course,  by  petition  at  the 
Bolls,  an  order  for  a  month's  time  to  answer. 

The  plaintiff  now  presented  a  petition  praying  that  the  order 
might  be  discharged  as  irregular. 

Mr.  SkirroiOj  for  the  petition,  cited  Jones  v.  Sbudn/,{a)  and  re- 
ferred to  Griffith  V.  Wood.{b) 

Mr.  PepySj  contra,  contended  that  the  practice  always  has 
been,  that  a  defendant  might  obtain,  as  of  course,  one  order  for 
time  to  answer,  after  a  plea  or  demurrer  overruled. 

Mr.  Loval,  amicus  curtce^  referred  to  the  case  of  Trim  v.  Baker ^(c) 
as  deciding,  that,  after  a  demurrer  was  overruled,  it  was  not  of 
course  to  obtain  an  order  for  time  to  answer. 

Mr.  Pepys  answered,  that,  even  if  such  a  rule  had  been  Isud 
down  by  the  Lord  Chancellor  in  the  case  of  a  demurrer  over- 
ruled, it  did  not  apply  to  a  plea.    A  plea  was,  in  many 
[*405    *re8pects,  considered  as  an  answer,  and  had  nothing  in 
common  with  a  demurrer. 

The  Master  of  the  Rolls  : — ^We  have  in  this  branch  of  the 
court,  many  precedents  of  orders  for  a  month's  time  to  answer, 
granted  upon  petition  of  course,  afl«r  a  demmref  or  plea  over- 
ruled ;  and  I  doubt  whether  the  Lord  Chancellor  was  aware  of 
the  existence  of  these  authorities,  when  the  point  now  in  discus- 
sion was  brought  before  him.  However,  I  must  yield  to  tike 
authority  of  Lord  Eldon's  decision,  even  i^  when  he  made  i%  he 
had  not  the  full  series  of  authorities  before  him. 

(aU  Swaost  194  {h)  lY^^k^UX.  (c)  ^mvf^.%9$. 
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Lefc  the  order  be  discharged  but  ^thout  costs ;  and  let  no 
proceedings  be  taken  against  the  defendant  till  after  next  seal,  in 
order  that  he  may  have  an  opportonit j  of  making  a  epecial  ^ 
plication  for  time. 


The  Lord  Chanobllor  afterwards  gave  the  defendant  two 
saccessive  orders  for  time  to  answer ;  one  for  three  weeks,  and 
another  for  a  fortnight 

Beg.  lib.  1828,  A.  280^89. 


Garey  v.  Whittingham. 


Rous. — 1823:  29th  Noyember. 

A  party  who  in  aenred  with  a  petition,  but  who  has  no  interest  in  the  order  to  be 

made  upon  it,  is  not  entitled  to  the  costs  of  appearing  on  the  hearing  of  that 

petition. 

The  bill  was  filed  by  a  person  entitled  in  remainder  to  a  re- 
ffidue:  the  defendants  were  Mrs.  Whittingham,  to  whom  the 
interest  of  the  residue  was  given  during  her  life  to  her  separate 
use — her  husband- — and  the  executors. 

*Mr8.  Whittingham,  who  had  answered  separately     [*406] 
fixMn  her  husband,  presented  her  petition,  praying  that 
the  dividends  of  the  fund  in  court  might  be  paid  to  her ;  and  an 
order  to  that  effect  was  made. 

Mr.  Belt  appeared  for  the  husband,  who  had  been  served  with 
the  petition,  and  asked  for  costs. 

Mr.  Agar,  contra,  submitted  that,  as  the  husband  had  ifo  in 
terest  in  the  prayer  of  the  petition,  and  was  served  merely  as  a 
party  in  the  cause,  he  ought  not  to  have  appeared,  and,  there- 
fore, ought  not  to  be  allowed  the  costs  of  his  appearance. 

Vol.  I.  24 
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It  waa  stated,  by  many  of  the  bar,  to  be  the  practice,  both  be- 
fore the  Lord  Chancellor  and  the  Vice-Chancellor,  to  give  costs 
to  parties  who  were  served,  even  though  it  was  not  necessary  to 
have  served  them,  or  that  they  should  appear. 

The  Master  of  the  Rolls  : — ^If  a  person  is  served  whose 
appearance  is  not  necessary,  and  he  chooses  to  appear  merely  to 
ask  for  costs,  it  is  the  established  practice  here  not  to  give  him 
his  costs.  The  rule  is  not  of  my  making.  When  I  first  came 
to  this  seat,  I  thought  the  point  of  so  much  importance,  that  I 
consulted  Sir  William  Grant  upon  it  He  informed  me,  that,  in 
his  time,  the  rule  was  as  I  have  stated ;  and  I  have  followed  the 
practice  which  my  predecessors  have  established,  as  being  the 
most  useful  to  the  public.  A  contrary  practice  would  produce 
an  enormous  and  unnecessary  expense. 


The  order  recited — "  Counsel  for  the  petitioner  and  for  the 
defendant  John  Felix  Whittingham  and  the  plaintiff  this  day 
attending,  no  one  attending  for  the  other  parties,  although  they 
were  duly  served  with  a  copy  of  the  said  petition,  and 
[*407]  *his  Honor's  order  made  thereupon :" — and  it  directed 
that  the  dividends  should  be  paid  to  Mrs.  Whitting* 
ham  and  that  she  should  pay  unto  the  plaintiff  the  costs  of  the 
application. 

Reg.  Lib.  1828,  A.  104. 


In  many  other  cases,  the  Master  of  the  Rolls  refused  costs 
to  parties  whose  appearance  was  not  necessary,  but  who,  having 
been  served,  chose  to  appear.(a) 

(a)  After  the  death  of  Sir  Thomas  Plnmer,  the  practioe  on  thla  point  seems  to 
have  varied. 
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1823.— Gretloa  t.  L^borne. 


GbETTON  fk  Leyburke. 

Bolls. — 1823:  I  gt  December. 

A  bill  of  ooets,  where  the  amoomt  of  it  haa  been  settled  beitween  the  solioitDr  ani 
the  dient,  and  part  of  it  has  bees  paid  and  aeourity  given  fbr  the  remainder,  will 
not  be  ordered  to  be  taxed,  merely  because  it  contains  charges  which  would  be 
disallowed  on  taxation. 

Senibk,  an  order  obtained  aa  of  course  for  the  taxation  Cf  a  bill  ot  costs,  which  has 
been  settled  and  paid,  w^  not  be  discharged  for  mere  irregalarity,  without  any 
discussion  of  the  merits,  if  the  petition,  seeking  to  dischaige  that  order,  enteni 
into  the  merits  of  the  < 


Mb.  Chippendale  had  been  Mr.  Gretton^s  solicitor  in  a  suit| 
which  commenced  in  1809,  and  ended  in  1817 :  Mr.  Chippen- 
dale and  Mr.  Oretton  had  likewise  cash  transactions  with  each 
other.  On  the  7th  of  February,  1818,  Mr.  Chippendale  delivered 
his  bill  of  costs,  amounting  to  2,005^.  On  the  18th  of  March 
following,  a  meeting  took  place  between  Mr.  Chippendale  and 
Mr.  Gretton,  Jun.,  who,  his  &ther  being  then  very  far  advanced 
in  years,  acted  as  his  father^s  agent.  At  that  meeting  a  balance 
of  768Z.  was  ascertained  to  be  due  to  Mr.  Gretton,  on  the  cash 
transactions ;  and,  debiting  him  with  the  amount  of  the  bill  of 
costs,  the  balance  due  from  him  was  stated  at  1,236Z.  2^.  l-2d 
The  account  was  subscribed : 

"  Balanced  and  settled  this  day  by  us. 
William  Chippendale, 
William  Gretton,  for  John  Gretton  and  self" 

*In  July,  a  correspondence  took  place  between  Mr.  [*408] 
Gretton,  jr.,  and  Mr,  Chippendale,  in  which  the  former 
objected  to  items  in  the  bill,  and  required  to  have  it  examined, 
and  the  latter  expressed  his  willingness  that  it  should  be  looked 
into.  Afterwards  Chippendale  offered  to  reduce  the  bill  to 
l,200i  ;  his  offer  was  accepted ;  and,  on  the  Ist  of  August,  the 
following  memorandum  was  indorsed  on  the  account,  and  signed 
by  both  parties,  "  The  balance  due  on  this  bill  was  l,236t  2^. 
l-2d,j  and,  by  an  inspection  this  day,  was  reduced  to  1,200/. 


408  OASES  IN  CHANCERY. 

ISSiy.^— Ofetton  t.  hbyhon^* 

In  May,  1819,  600t  was  paid  by  Mr.  Gretton ;  andfour  bonds 
of  the  father  and  the  son^  each  for  150?.  were  given  to  Chippen- 
dale, payable  respectively  at  the  end  of  one  year,  twoj  three  and 
four  years.  Three  of  those  bonds  were  paid ;  but  the  fourth  was 
not  pmd.  On  the  24th  of  April,  1828,  an  order  as  of  cooise  was 
obtained  for  the  taxation  of  Chippendale's  bills. 

Chippendale  now  presented  a  petition,  going  into  the  merits 
of  the  case,  and  praying  that  the  order  of  the  24th  of  April 
taight  be  dischai^ed. 

The  affidavits  of  three  professional  men  stated,  that  the  bill 
contained  many  improper  charges :  and  particular  objectionable 
items  were  spedfled. 

Mr.  Stxgden  and  Mr.  Norton,  for  the  petition,  contended  that^ 
without  going  into  the  merits,  it  was  enough  to  say  that  the  bill 
had  been  settled  and  paid ;  and,  thei^ore,  an  otder  to  tax  it, 
obtained  as  of  course,  was  irregular.  Even  if,  upon  a  petition 
regularly  heard,  the  client  could  succeed  in  having  the  bill  taxed^ 
still  this  order  must  be  discharged.  Glutton  v.  Pardon,{a) 

The  Master  of  the  Eolls:^ — A  party,  who  pre^ 
[*409]  sents  a  petition  going  into  the  merits  *of  a  case,  and 
desiring  to  have  an  order  discharged  on  the  ground  of 
those  merits,  and  who  files  affidavits  as  to  the  merits,  which  call 
forth  affidavits  in  answer,  cannot  be  permitted  to  say  "I  have  a 
preliminary  objection  in  point  of  form,  which  makes  it  unneces- 
sary to  go  into  the  substance  of  the  case."  K  the  solicitor  meant 
to  rely  on  the  alleged  irregularity  of  obtaining  such  an  order,  aa 
of  course,  he  ought  to  have  presented  a  short  petition  confined 
to  that  point. 


Mr.  Sugden  and  Mr.  Mrton  insisted  on  the  settlement  of  the 
bill  of  costs,  by  a  jperson  duly  authorized  to  act  for  Mr.  Oretfton, 


(a)  AfK.  Wi. 
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and  the  long  acquiescence  in  that  settlementi  and  also  on  the 
payment  that  had  been  made,  and  the  aecuiitiea  that  had  been 
given,  in  pursuance  of  it  Under  such  circumatancea,  it  was  in 
vain  to  point  out  particular  items  of  charge,  which  might  be  too 
high,  unless  the  over-chaige  was  so  gross  as  to  amount  to  fraud. 

Mr.  Home  and  Mr.  East,  contra : — ^The  client  was  not  person- 
ally a  party  to  any  one  of  the  dealings,  which  the  solicitor  relies 
upon  as  a  bar  to  the  taxation  of  his  biU. 

The  transaction,  which  took  place  on  the  18th  of  March,  1818, 
does  not  amount  to  a  settlement ;  for  there  was  at  that  time  no 
examination  of  the  bill  of  costs,  nor  production  of  vouchers, 
though  an  account  was  settled  in  which  that  bill  formed  an  item : 
and,  accordingly,  in  the  subsequent  correspondence,  the  demand 
for  costs  is  treated  as  still  open  to  examination.  The  bill,  iheine- 
fore,  was  an  unsettled  bill  on  the  31st  of  July ;  and  the  deduc- 
tion of  a  gross  sum  from  it  on  the  1st  of  August,  by  which  the 
balance  was  reduced  to  1,200Z.,  but  not  accompanied  by 
any  *examination  of  items,  cannot  give  it  a  more  bind-  [*410] 
ing  character.  The  subsequent  payment,  and  the  de- 
livery of  the  bonds  were  extorted  by  the  apprehension  of  arrest 
Nothing,  therefore,  has  occurred,  which  will  preclude  the  taxar 
tion  of  the  bill,  if  we  can  show  particular  items  of  improper 
charge.  We  have  done  so ;  the  evidence  which  we  have  given 
of  the  extravagance  of  many  of  the  charges  contained  in  the  bill 
of  costs,  is  decisive :  and,  in  cases  of  this  kind,  a  court  of  equity 
infers  fraud  from  extravagance  of  charge. 

The  following  cases  were  cited :  Langsiafft  v.  Tayhr^{d)  Plen- 
derleath  v-  Fraser,{b)  Croseley  v.  PourJcer,{c) 

The  Master  of  the  Rolls: — It  was  contended  thai  the  or- 
der for  taxation  ought  to  be  discharged  on  the  simple  pound, 
that  it  had  been  obtained  as  of  course,  after  the  bills  sought  to 

(a)  U  Ve&  263.  («)  2  Y.  A  B.  174  (e)  IJaa  A  W.  i60. 
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be  taxed  had  been  settled,  and  payment  of  them  either  made  ot 
secured.  I  thought  it  more  consonant  to  justioe,.  as  both  parties 
had  entered  into  the  merits,  to  hear  those  merits  just  as  if  a  new 
petition  for  taxation  had  been  presented,  and  finally  to  deter- 
mine the  point  in  dilute.  If  the  present  petitioner  had  failed 
upon  the  merits,  and  I  had  thought  it  right  upon  the  affidavits 
before  me  to  make  a  new  order  referring  his  bills  for  taxation,  it 
would  not  have  followed,  that  the  former  order  might  not  have 
been  discharged  at  the  same  time  that  such  new  order  was  made. 

On  those  merits^  this  does  not  appear  to  me  to  be  a  case  in 
which  the  party  is  entitled  to  have  the  bill  taxed.  The  right  of 
a  client  to  have  his  solicitor's  bill  taxed,  though  a  right  which  is 
to  be  fiivored  in  a  court  of  justice,  may  be  waived ;  and  the 
whole  point,  in  many  of  the  cases  is,  do  the  circumstances  of  the 
dealings  between  the  parties  amount  to  a  waiver  of  that  right  ? 

Work  and  labor  done  by  an  attorney  is  like  work  and 
[*411]     *labor  done  by  any  person  of  a  diflferent  class ;  there  is 

no  particular  rule  for  judging  what  is  final  settlement 
with  respect  to  a  bill  of  costs  more  than  in  any  other  species  of 
demand — save  only  that  the  court  throws  round  the  client  a  con- 
siderable degree  of  protection,  so  that  none  of  the  ordinary  acts^ 
which  in  common  matteis  might  operate  as  a  sort  of  settlement, 
shall  preclude  the  client  &om  having  the  items  of  the  charge 
examined.. 

The  bill  of  costs^  though  not  delivered  till  February,  1818, 
commenced  in  1809 ;  the  solicitor  and  the  client  had  other  deal- 
ings, and  there  was  a  cash  account  depending  between  them.  In 
March^  1818,.  a  settlement  took  place  of  the  cash  transactions, 
when  on  them,  a  balance  of  about  768/.  was  found  to  be  due  to 
Gretton.  Against  this,  there  was  a  se^off  of  the  bill  of  costs, 
chaiges  *  and  expenses,  amounting  to  about  2,0052.,  which  had 
been  delivered  some  weeks  before.  The  two  accounts  are  settled 
together ;  a  balance  of  1,236/.  is  ascertained  to  be  due  to  Chip- 
pendale ;  and  Mr.  Gretton,  Jun.,  signs  the  account,  ascertaining 
this  balance,  as  balanced  and  settled.    Much  has  been  said  wijth 
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respect  to  the  advanced  age  of  Mr.  Gretton,  who  waa  then  about 
ninety  years  old ;  but  the  settlement  was  made  through  an  au- 
thorized agent ;  the  son  settled  the  account  current,  and  there  is 
no  attempt  to  dispute  it.  K  he  was  competent  to  settle  the  one, 
why  should  he  not  be  competent  to  come  to  a  settlement  with 
respect  to  the  bill  of  costs? 

It  is  contended,  that  what  took  place  in  March,  1818,  cannot 
be  regarded  as  a  settlement  of  the  bill  of  costs,  because  it  had 
not  been  preceded  by  a  regular  examination  of  the  items,  and 
because  it  was  followed  by  communications  betwen  the  parties, 
which  showed  that  they  considered  the  charges  as  still  the  sub- 
ject of  discussion.  But,  in  the  first  place,  an  interval  had  elapsed 
from  the  delivery  of  the  bill  long  enough  to  enable  the 
client  to  look  into  *the  reasonableness  of  the  charges ;  [*412] 
and  next,  supposing  that  Mr.  Chippendale  voluntarily 
let  him  in  to  examine  the  account,  what  is  the  effect  ?  Mr.  Gret- 
ton  has  an  opportunity  given  him  to  examine  the  items,  and  to 
consult  professional  men :  and  the  ifisult  is,  that  he  and  his  soli- 
citor come  to  a  compromise ;  S6L  is  deducted ;  and  it  is  agreed 
that  the  balance  shall  be  settled  at  1,2002.  It  was  aiigued,  that 
the  deduction  of  86/.,  being  made  in  gross,  and  not  on  account 
of  particular  items,  could  not  be  regarded  as  a  settlement  But 
— when  objections  are  taken  to  an  account,  and  one  party  pro- 
poses, and  the  other  party  consents  to  the  proposal,  that  in  order 
to  avoid  the  discussion  of  particular  items,  a  gross  sum  shall  be 
deducted — when  the  deduction  is  accordingly  made,  and  the  bal- 
ance ascertained  to  be  of  a  given  amount ;  the  account,  which 
has  been  so  dealt  with,  must  be  considered  as  settled. 

The  transaction  does  not  stop  at  this  point.  In  May,  1819, 
after  Gretton  had  had  full  time  to  consider  what  had  been  done, 
bonds,  payable  by  instalments,  at  distant  periods,  are  given  for 
the  balance  due  to  Chippendale.  It  is  said,  that  this  was  done 
to  prevent  an  arrest ;  such  an  allegation  may  be  made  in  every 
case ;  and  there  is  here  no  evidence  that  Mr.  Chippendale  used 
any  threats.    Nay,  three  of  the  iJonds  are  paid;  and  it  is  only 
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when  the  last  becomes  due,  that  an  applicatioa  is  made  to  have 
the  bills  taxed. 

Probably  many  of  the  items  in  the  bills  would  be  disallowed 
by  the  Master ;  but  that  is  not  enough,  after  such  dealings,  to 
give  the  party  a  right  to  have  the  bills  taxed.  Items  which. 
would  be  disallowed,  do  not  amount  to  that  fraud  which  must 
be  made  out,  in  order  to  subject  to  taxation  bills  that  have  been 
80  settled. 


The  order  for  taxiktion  was  discharged  with  costs. 


[*413]  *Barker  v.  Lea. 

BouA — 1823:  2d  December. 

A  testator  bequeaths  the  residue  of  his  property  to  his  nephews  and  meces^  on  their 
respectively  attaining  twenty-five,  wHh  a  direction  that  his  trustees  shaU,  in  the 
meantime  apply  the  profits  to  their  maintenance ;  but  in  case  of  the  death  of  any 
of  them  unmarried  and  without  issue,  he  gives  the  shares  of  those  so  dying  unto 
the  survivors  equally,  to  be  paid  at  the  same  time  with  their  original  shares ;  fliBt 
a  nephew  and  then  a  niece  die,  under  twentj-flve,  unmarried  and  without  issue : 
the  whole  residue  is  divisible  among  the  survivors  who  attain  the  specified  age, 
and  the  niece  does  not,  upon  the  death  of  the  nephew,  acquire,  under  the  daose 
of  BorvivoTBhip,  a  vested  interest  in  her  proportional  part  of  his  share. 

A  TESTATOR  by  his  will,  after  giving  legacies  to  his  brothers 
and  sisters  therein  named,  bequeathed  all  the  residue  of  his  es- 
tate, as  well  real  as  personal,  "unto  all  and  every  the  child  or 
children  of  my  brothers  and  sisters  aforesaid  who  shall  be  living 
at  the  time  of  my  decease,  on  their,  his,  or  her  respectively  at* 
tuning  the  age  of  twenty-five  years,  in  t^qual  shares ;  but  in  case 
of  the  decease  of  any  of  the  aforesaid  brothers  and  sisters,  leav- 
ing issue  born  in  wedlock,  then  the  child  or  children  to  have  and 
eojoy  the  same  share  as  if  the  parent  had  been  living  at  the  time 
of  my  decease ;  the  principal  of  *all  such  moneys  to  be  employed 
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bj  my  said  executors  and  trustees,  and  the  survivoiB  of  them  in 
such  way,  as  they,  in  their  discretion,  think  most  advantageous^ 
and  the  profits  and  produce  of  my  said  residuary  property  to  be 
in  the  meantime  laid  out  and  applied  by  my  said  executors  and 
trustees^  and  the  survivor  and  survivors  of  them,  for  and  towards 
their  maintenance,  education  and  support  equally,  until  they 
req)ectively  attain  the  age  of  twenty-five  yeare  as  aforesaid :  and 
in  case  of  the  death  of  any  or  either  of  them  unmarried  and  with* 
out  issue,  then  I  give  and  bequeath  the  part  or  share  of  him,  her, 
or  those  so  dying  without  issue,  irnto  the  survivor  and  survivors 
of  them  equally,  share  and  share  alike,  and  to  be  paid  to  them 
respectively  at  the  same  time  along  with  their  own  original 
shares." 

Richard  Bousfield  Sims,  one  of  the  class  of  children  to  whom 
the  residue  was  given,  died  unmarried  and  without  issue  before 
hB  attained  twenty-five ;  and  afterwards  Sophia  Maria  Bousfield, 
another  of  that  class  of  children,  died  under  twenty-five,  unmar- 
ried and  without  issue. 

*The  only  question  argued,  was,  whether  that  portion  [*414] 
of  the  share  of  Richard  Bousfield  Sims,  which,  on  his 
death,  survived  to  Sophia  Maria  Bousfield,  became  a  vested  in 
terest  in  her,  and  was  transmitted  to  her  personal  representative ; 
or  whether,  upon  her  death,  the  whole  survived,  and  not  merely 
her  original  share,  to  the  other  residuary  legatees. 

•  Mr.  Iforne^  for  the  plaintiffs,  argued  that  the  whole  of  the  fund 
continued  divisible  among  the  surviving  nephews  and  nieces, 
and  that  no  interest,  whether  original  or  accrued,  vested  in  any 
of  them  till  they  attained  twenty -five. 

Mr.  Shadwdl,  contra: — ^In  Pain  v.  Benson^{a)  Lord  Hardwicke 
says,  "  where  a  man  gives  a  sum,  suppose  1,000?.,  to  be  divided 
among  four  persons  as  tenants  in  conmion,  and  that,  if  one  of 

(a)  3  Atk.  80. 
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them  die  before  twenty-one  or  marriage,  it  shall  survive  to  the 
other ;  if  one  dies  and  three  are  living,  the  share  of  that  one  so 
dying  will  survive  to  the  other  three ;  but  if  a  second  dies,  noth- 
ing will  survive  to  the  remainders  but  the  second's  original  share, 
jfor  the  accruing  share  is  as  a  new  legacy,  and  there  is  no  further 
survivorship."  And,  though  in  that  case  he  decided  that  the 
accrued,  as  well  as  the  original  shares  went  over,  he  proceeded 
upon  the  manifestation  of  intention  which  appeared  from  the  par- 
ticular provisions  of  the  will.  The  words,  "  in  case  of  the  death 
of  one  of  them  unmarried  and  without  issue,  I  give  the  share  of 
him,  her,  or  those  so  dying  unto  the  survivors  equally,"  are  a 
direct  and  immediate  gift  to  the  persons,  who,  at  the  time  of  such 
death,  answer  the  description  of  "survivors."  The  share,  there- 
fore, which,  upon  the  death  of  the  nephew,  accrued  to  Sophia, 

was  a  vested  interest  in  her ;  and  there  are  no  words, 
[*415]     which,  upon  her  *death,  could  carry  it  away  from  her 

personal  representatives,  and  over  to  the  other  nephews 
and>meces. 

Mr.  WingJUld  and  Mr.  TTmy,  for  the^  trustees 

Budge  v.  Barker^ici)  Worlidge  v.  ChtirchiU,{b)  Ferguson  v.  Dun- 
baric)  and  Wilmot  v.  Wilmot^{d)  were  cited. 

The  Master  op  the  Rolls: — ^Where  distinct  legacies  are 
given  with  survivorship,  the  general  rule  is,  that  the  clause  of 
survivorship,  unless  extended  by  particular  words,  attaches  only 
to  the  original  shares  and  does  not  affect  the  accruing  shares,  * 
which  therefore  become  vested  in  the  individuals  who  are  the 
survivors  for  the  time  being.  That  rule  is  recognized  by  Lord 
Hardwicke,  in  Pain  v.  Benson;  and  subsequent  cases,  though 
they  have  introduced  exceptions,  have  not  broken  in  upon  it 
The  principal  exception  is,  where  the  disposition  is  not  of  sepa- 
rate legacies,  but  of  one  aggregate  fund,  which  the  testator  meant 

(a)  Ca.  Temp.  Talb.  124.  (6)  3  Bro.  C.  C.  469,  in  the  note, 

(c)  3  Bro.  C.  C.  466.  (d)  8  Veeey,  10. 
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should  remain  an  aggregate  fdnd,  and  should  not  be  broken  into 
fragments,  if  some  of  the  persons  to  whom  interests  in  it  were 
given,  happened  to  die. 

Now,  in  this  case,  the  testator  is  disposing  of  an  aggregate 
fund ;  he  speaks  of  the  residue  as  one  mass,  and  there  is  nothing 
in  the  will  which  leans  towards  the  idea  of  separate  subdivision. 
He  directs  his  trustees  to  "employ  the  principal  of  all  such 
moneys  iu  such  way  as  they  think  most  advantageous,  and  to 
apply  the  profits  towards  the  maintenance  of  the  children,  until 
they  respectively  attain  twenty -five;"  plainly  intima- 
ting, that,  notwithstanding  *intermediate  deaths,  the  [*416] 
aggregate  fund  was  to  remain  entire,  till  it  were  seen 
who  were  the  persons  entitled  to  it  If  any  child  died  under 
twenty-five,  there  was  nothing  which,  correctly  speaking,  could 
be  said  to  go  from  that  child  to  the  survivors ;  for,  in  that  event, 
such  child  was  not  entitled  to  any  interest  in  the  fund,  ^fter 
attaining  twenty-five,  the  chQd  took  a  vested  interest  in  his  share, 
and  such  share  could  not  afterwards  survive.  My  opinion,  there- 
fore, is,  that  the  survivors  take  the  whole  of  the  residue. 

The  only  objection  to  this  construction  is,  that  it  gives  no  ef- 
fect to  the  words,  "  In  case  of  the  death  of  any  or  either  of  them 
unmarried,  and  without  issue,  then  I  give  or  bequeath  the  part 
or  share  of  him,  her,  or  those,  so  dying  without  issue,  unto  the 
survivor  and  survivors  of  them,  equally  share  and  share  alike, 
and  to  be  paid  to  them  respectively  at  the  same  time  along  with 
their  own  original  shares."  If  the  first  part  of  the  will  had  been 
ambiguously  expressed,  I  should  have  thought  that  these  words 
afforded  a  strong  ground  for  contending  that  the  original  shares 
were  vested  interests,  though  not  payable  till  twenty  five.  But 
the  words  "  on  their,  his,  or  her  respectively  attaining  the  age  of 
twenty-five  years,"  are  annexed  to  the  substance  of  the  bequest. 
The  gifts  were  contingent ;  and,  in  the  events  which  have  hap- 
pened, nothing  vested  in  Richard  Bousfield  Sims  and  Sophia 
Maria  Bousfield. 
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The  decree  declared  "  That  the  original  share  of  Sophia  Maria 
BouBfield,  ia  the  residuary  estate  of  the  testator,  and  also  the 
flhare  which  survived  to  her  on  the  death  of  Richard  Bousfield 
Sims,  did,  upon  her  death,  survive  to,  and  become  divisible 
among  the  surviving  nephews  and  nieces  of  the  testator,  who 
were  living  at  the  time  of  his  death." 

Reg.  Lib.  1828,  A.  128.     ' 


[*417]  *James  v.  Parnell. 

Bolls. — 1823 :  2d  December. 

Proof  of  the  handwriting  of  an  attesting  witness  to  a  will,  received  under  particu- 
lar dicamstanoea  in  older  to  found  a  decree  establishing  the  wiU. 

The  only  question  in  the  cause  was,  whether  the  will  was  so 

proved  that  the  court  could  establish  it 

« 

The  testator  had  been  dead  about  twenty-five  years. 

Two  of  the  attesting  witnesses  proved  the  execution  of  the 
will,  and  the  handwriting  of  the  third  attesting  witnesses.    That  ] 

witness  was  described  as  a  servant  of  a  Mr.  Parnell ;  and,  upon  | 

inquiries  being  made  of  a  nephew  of  Mr.  Parnell,  who  had  sue-  ! 

ceeded  to  the  property  of  that  gentleman,  the  answer  was,  that  | 

nothing  had  been  heard  of  the  witness  for  a  great  number  of  ! 

years.    No  inquiry  had  been  made  of  the  family  of  the  witness, 
as  it  was  not  known  who  his  relations  were. 

Mr.  ShadioeUj  Mr.  Eoupell  and  Mr.  Wakejield  for  the  different 
parties. 

Powell  V.  Clcaver,{a)  Lord  Carrington  v.  Pai/ne^{b)  Bemeit  v. 
Tayhr{c)  were  cited. 

The  Master  op  the  Rolls  was  of  opinion  that  the  proof  was 
sufficient,  and  made  a  decree  declaring  the  will  to  be  well  proved. 

ifi)  2  Bra.  C.  C.  603.  (5)  5  Vesey,  404  (c)  9  Yesey,  381. 
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♦KONAIiDS  V.  FfiLTHAM,  [*418] 

ftoLL8.-^2d  December. 

A  testator,  Laving  flrat  directed  an  hSa  debti  tabe  paid,  beqfle«th8  sQ  Ub  oopyhold 
estates,  and  all  his  property  whatsoever,  to  Ida  wife,  during  her  life,  and  after  her 
decease  to  his  surviving  children,  and  appoints  A.  and  B.  his  executon:  the 
debts  are  charged  od  the  copyhold  estate* 

The  last  will  of  George  Sponge,  dated  on  the  29th  of  October, 
1821,  and  not  attested  so  as  to  pass  real  estates,  was  in  the  fol- 
lowing words : 

"First,  I  direct  all  my  just  debts  and  funeral  expenses  to  be 
ftilly  paid  and  satisfied ;  I  give  and  bequeath  unto  my  wife,  Eliz- 
abeth Sponge,  all  my  copyhold,  jfreehold  and  leasehold  estates, 
lying  and  being  in  Egham,  with  every  appurtenance  thereunto 
belonging,  and  all  my  property,  stock  in  trade,  furniture  .and 
book  debts  whatsoever  and  wheresoever,  to  hold  to  the  said  Eliz- 
abeth Sponge  for  her  natural  life,  and,  after  her  decease,  the  said 
property  and  estates  to  be  divided  between  the  surviving  chil- 
dren of  me,  George  Sponge,  I  nominate,  constitute  and  appoint 
(jeorge  Feltham  and  Joseph  Sadler,  executors  in  trust  of  this  my 
will." 

The  personal  property  of  the  testator  was  not  sufficient  to  pay 
his  debts.  He  had  no  freehold  estates ;  but  he  had  a  leasehold 
which  had  been  sold  by  his  executors  for  a  trifling  sum,  and  a 
copyhold  messuage  of  the  value  of  about  800Z. 

The  bill  filed  by  the  creditors  prayed  that  so  much  of  the  real 
estate  might  be  sold  as  should  be  necessary  for  the  payment  of 
the  testator's  debts. 

The  devisees  insisted  that  the  debts  were  not  made  a  charge 
on  the  copyhold. 


^ 
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Mr.  Purvis,  {or  the  creditors,  cited  Clifford  v.  Lewis{a)  and 
King  v.  D€nnison.{b) 

[*419]        *Mr.  Jeremy,  for  the  devisees,  cited    WiUiams  v. 
Chiityic)  and  Powell  \.  Pobins.{d)    The  words  were  not 
sufficient  to  charge  the  real  estates  in  any  cases ;  least  of  all, 
could  they  charge  a  copyhold,  which  was  specifically  devised. 

Mr.  Ludlow  for  the  executors. 

The  Master  of  the  Rolls  : — If  the  disposition  of  the  prop- 
erty is  to  be  construed  in  the  way  contended  for  by  the  devisees, 
no  fund  would  be  lefk  for  the  payment  of  the  debts ;  for  the 
bequest  to  the  wife  and  to  the  children  comprises  everything 
that  belonged  to  the  testator.  He  must  have  meant  them  to 
take  the  whole,  subject  to  the  payment  of  his  debts ;  for,  if  that 
was  not  his  purpose,  what  part  of  the  property  did  he  mean  them 
to  take,  so  subject?  He  has  blended  all  his  real  and  personal 
estate  into  one  fund,  which  he  gives  to  his  wife  for  life,  and  after 
her  death  to  his  children;  but  he  has  previously  directed  that 
his  debts  should  be  first  paid.  Until  these  debts  were  paid,  it 
could  not  have  been  his  intention  that  the  subsequent  disposition 
should  take  efiiact. 

It  was  said  in  the  argument  that  the  word  "first"  in  this  will 
was  nothing  more  than  the  ordinary  technical  form  of  introduc- 
tory words.  In  reference  to  that  suggestion,  I  have  to  observe 
that  here  it  is  not  followed  by  other  words  denoting  succession, 
such  as  secondly,  thirdly,  &c. 

The  copyhold  is  charged  with  the  payment  of  debts. 

(a)  6  IM.  33.  (c)  3  Ves.  646. 

(6)  1  Ves.  and  Bea.  260.  (d)  1  Vea.  209. 
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*CoLLYER  V.  Dudley  [*421] 

"RouA — 1823:  25th  Koirember. 

If  an  agent  does  not  render  his  aocoants  within  a  reasonable  time,  he  must  bear  the 
costs  of  a  suit  instituted  to  have  the  accounts  taken ;  and  it  will  not  be  any  ex- 
cuse for  him,  that  he  offered  to  pay  on  account  a  gross  sum,  which,  it  turns  out, 
would  have  covered  all  that  was  due  from  him. 

The  bill  was  filed  by  one  of  two  executors,  praying  an  ac- 
count against  the  defendant  Dudley,  who  had  been  the  solicitor 
and  agent  of  the  testator.  The  other  executor,  having  declined 
to  concur  in  the  suit,  was  made  a  co-defendant. 

The  testator  died  in  1816;  and  from  that  time  frequent  appli- 
cations had  been  made  to  Dudley  to  render  his  accounts ;  but  no 
accounts  were  rendered ;  and  the  only  reason  assigned  for  the 
delay  was  the  pressure  of  business.  In  1821  the  bill  was  filed; 
before  the  answer  was  put  in,  Dudley  offered  to  pay  the  executors 
600L  on  account  of  what  might  be  coming  due  from  him;  and  on 
the  result  of  the  accoimt,  as  afterwards  taken  in  the  Master's 
office,  it  appeared  that  500Z.  was  fully  equal  to  the  sum  for  which 
he  was  accountable  at  the  time  of  the  offer  made. 
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[*422]    *The  only  question  was  as  to  the  costs  of  the  suit 

The  Master  of  the  Rolls  : — ^Any  person,  and  more  espe- 
cially a  professional  gentleman,  who  places  himself  in  the  situa- 
tion of  an  agent  collecting  and  disbursing  moneys,  ought  to  be 
ready  with  his  accounts.  Suspense  as  to  the  actual  state  of  the 
balance  is  most  injurious  to  the  principal.  For  upwards  of  four 
years  repeated  applications  were  made  to  Mr.  Dudley  for  his  ao- 
coimts ;  but  no  accounts  were  rendered.  It  is  no  answer  to  this 
case  of  neglect  and  delay,  that  he  oflfered  to  pay  on  account  a 
gross  sum,  which,  it  now  appears,  would  have  covered  all  that 
was  due  from  him ;  for,  besides  that  the  offer  was  not  made  till 
after  the  bill  filed,  the  executors  had  a  right  to  have  the  accounts 
rendered  to  them,  as  well  as  the  balance  paid.  The  delay  of 
Mr.  Dudley  rendered  the  suit  necessary ;  and  he  must  pay  the 
plaintiff's  costs. 

The  executor,  who  ie  a  co-defendant,  cannot  have  his  costs,  he 
ought  to  have  concurred  as  a  plaintiff. 


[*423]  ♦S0MXER  v.  Powell. 

1823:  3d  December. 

The  reppeeeatadve  of  a  deceased  partner,  the  account  between  him  and  the  partner* 
ship  being  at  the  time  unsettled,  agrees  with  the  surviving  partners  to  assign  to 
them  all  his  interest  in  the  concern,  upon  being  paid  a  certain  sum  of  money,  and 
having  an  indemnity  against  all  claims  upon  the  partnership;  the  assignment  is 
executed,  the  money  paid,  and  a  joint  covenant  of  indemnity  given  by  the  surviv- 
ing partners :  Held,  that  the  covenant  is  not  to  be  oon^dered  in  equity  as  a  joint 
and  several  .covenant 

The  facts  of  this  case  are  fully  stated  in  the  report  upon  the 
hearing  of  the  cause  before  Sir  William  Grant,  by  whom  the 
bill  was  dismissed.(a)  The  plaintiff  having  appealed  firom  the 
decree  dismissing  the  bill, 

(«>  2  Mer.  3<K 
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lASS^F-SuaMT  T.  Fonritt. 

The  LoBP  Ohangbllob  this  day  delivered  the  following 
judgment  upon  the  appeal : 

I  haye  doubted  muoh  whether  the  decision  of  Sir  William 
QiBJii  in  this  case  was  right ;  but,  upon  considering  the  case,  it 
appears  to  me  at  present  that  his  judgment  ought  to  be  sup- 
ported. The  late  Mr.  Sumner  was  a  partner  in  the  banking- 
house  of  Gastell,  Powell  k  Go. ;  that  partnership  from  time  to 
time  admitted  new  members,  and,  during  its  existence,  two  gen- 
tlemen, being  trustees  of  a  sum  of  stock  of  between  5,000Z.  and 
6,0002.,  e&eouted  a  power  of  attorney  to  the  house,  enabling  them 
to  reeeive  the  dividends  upon  the  stock ;  the  power  of  attorney, 
either  from  its  being  so  intended  by  the  parties,  or  from  want  of 
attention  on  their  part,  authorized  a  transfer  of  the  stock ;  and 
the  fiust  is,  that  Powell,  one  of  the  partners,  did  transfer  the  stock, 
and  apply  the  money  arising  fit)m  the  transfer  to  the  use  of  the 
banking  house,  fiwm  time  to  time  leading  the  parties  interested 
to  believe  that  the  stock  was  still  standing  in  the  names  of  the 
trustees,  by  paying  them  the  dividends  as  they  became  due  till 
the  fidlure  of  the  banking  house.  Before  that  event 
happened  the  late  Mr.  Sunmer  died,  *and  the  plaintiff  [*424] 
became  his  personal  representative.  It  is  quite  clear 
that  under  these  circumstances,  the  banking  house  being  debtors 
by  the  receipt  of  the  money  arising  frx>m  the  sale  of  the  stock, 
the  trustees  and  cestui  que  trusts  became  entitied  to  proceed,  not 
only  against  the  surviving  partners,  but  against  the  assets  of  the 
deceased  partners,  till  their  demand  was  made  good.  After  the 
death  of  the  late  Mr.  Sumner,  the  plaintiflT,  not  wishing  to  con- 
tinue in  the  concern,  came  to  an  arrangement  with  the  surviving 
partners,  by  which  he  was  to  be  paid  two  sums  of  1,6002.  and 
2,7602.,  and  to  have  an  indemnity  against  all  claims  upon  the 
partnership,  assigning  to  the  surviving  partners  all  his  interest  in 
the  concern.  How  the  accounts  would  have  stood  between  the 
plaintiff,  as  the  representative  of  the  late  Mr.  Sumner,  and  the 
surviving  partners,  if  this  arrangement  had  not  been  come  to  I 
cannot  tell ;  but  such  an  arrangement  as  I  have  stated  was  made, 
and  then,  of  course,  if  proper  care  had  been  taken,  the  plaintiff 

Vol  .1,  26 
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would  have  had  not  only  an  indemnity,  but  a  foil  and  effectual 
indemnity.  The  indemnity  taken  however  was  the  joint  cove- 
nant of  the  partners  who  remained  in  the  concern,  and  not  their 
joint  and  several  covenant  Demand  being  afterwards  made  in 
this  court,  it  turned  out  that  the  plaintiff,  as  the  representative 
of  the  late  Mr.  Sumner,  was  compelled  to  pay  a  considerable 
sum  of  money  on  account  of  the  produce  of  the  stock  sold  out, 
and  by  this  bill  he  claims,  against  the  representatives  of  the  de- 
ceased-partners, to  be  indemnified  imder  the  effect  of  the  joint 
covenant.  The  case  on  his  part  was  rested  on  the  ordinary  doc- 
trine of  this  court,  that  where  there  has  been  an  antecedent 
joint  debt  due  firom  the  parties  to  a  joint  obligation,  this  court  con- 
siders the  obligation  as  joint  and  several,  and  pursues  the  assets  of 
deceased  debtors  until  the  demand  is  satisfied.    The  Master  of 

the  EoUs  was  well  prepared  to  give  judgment  in  this 
[*425]     *case,  the  subject  being  one  of  which  he  had  acquired 

very  extensive  knowledge.  What  he  says  is,  that  where 
there  is  no  antecedent  debtor  antecedent  liability,  a  party  taking 
a  joint  covenant  or  a  joint  indemnity  must  abide  by  it ;  that  a 
court  of  equity  gives  no  more  relief  in  such  cases  than  a  court  of 
law  does ;  and  that  there  being  in  this  case  no  antecedent  liability 
to  indemnify  him,  the  plaintiff  must  abide  by  his  joint  covenant, 
and  can  only  go  against  those  against  whom  he  has  a  remedy  at 
law.  The  question  is,  whether  it  is  so  or  not.  I  confess  I  have 
felt  a  strong  opinion  that  it  was  difficult  to  distinguish  this  case 
from  the  case  of  antecedent  debt,  loooking  at  the  plaintiff  as  buy- 
ing his  indemnity  by  taking  it  in  discharge  of  what  was  due  to 
him  from  the  partnership.  The  question  will  be,  therefore,  whe- 
ther the  case  is  not  reduced  to  this — that  in  order  to  get  rid  of 
all  sorts  of  difficulties,  the  surviving  partners  said  to  the  plaintiff, 
there  is  an  account  between  us,  take  the  4,250Z.,  take  the  indem- 
nity, and  let  us  have  nothing  more  to  do  with  it.  K  that  was 
the  case,  it  comes  to  the  question  which  the  Master  of  the  Eolls 
has  considered.  That  appears  to  me  to  have  been  the  case,  and, 
therefore,  I  do  not  see  any  ground  to  disturb  this  judgment. 
There  can  be  no  doubt  in  the  world  that  if  this  covenant  had 
been  a  joint  and  several  covenant  it  would  have  done,  and,  there- 
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fore,  any  evil  which  might  otherwise  arise  out  of  the  case,  may 
be  avoided  by  the  addition  of  a  single  word,  I  do  not  think 
that  any  case  can  be  found,  in  which,  where  a  joint  obligation 
has  survived,  it  has  been  carried  into  effect  against  the  assets  of 
a  deceased  obligor  in  a  case  of  indemnity. 

Decree  affirmed.    - 


♦COOPB  V.  TWTNAIL  t**26] 

1823 :  28th  and  29th  July,  and  3d  December. 

Where  sureties  are  bound  by  different  instruments  for  equal  portions  of  a  debt  due 

from  the  same  principal,  and  the  suretiship  of  each  is  a  separate  and  distinct 

transaction,  there  is  no  right  of  contribution  between  them. 

The  bill  in  this  cause,  amongst  other  things  prayed,  that  a 
bond,  wUch  had  been  executed  by  the  plaintiff  and  John  Brice 
deceased,  for  securing  to  the  defendant  Twynam  the  sum  of  400IL 
and  interest  payable  on. the  24th  of  December,  1814,  might  be 
delivered  up  to  be  cancelled,  and  foo*  an  injunction  in  the  mean- 
time to  restrain  proceedings  at  law  upon  the  bond. 

The  principal  case  stated  by  the  bill  in  support  of  the  relief 
prayed  respecting  the  bond  was,  that  in  August,  1812,  the  plain- 
tiff and  William  Sogers  and  William  Purdue  Smith  respectively 
agreed  to  become  security  with  the  said  John  Brice  for  the  pay- 
ment to  the  defendant  Twynam  of  such  sum  of  money,  not  ex- 
ceeding l,200i,  as  Brice  might  be  found  indebted  to  Twynam 
upon  the  settlement  of  an  account  then  depending  between  them; 
that  it  was  agreed  that  such  security  of  the  plaintiff  and  Rogers 
and  Smith  respectively  should  be  given  by  three  several  bonds 
payable  with  interest,  at  different  periods,  that  is  to  say,  one 
bond  from  Brice,  and  Smith  as  his  surety,  for  the  payment  of 
400Z.,  and  interest,  on  the  24th  of  December,  1818 ;  another  bond 
from  Brice,  and  the  plaintiff  as  his  surety,  for  the  payment  of 
400i  and  interest,  on  the  24th  of  December,  1814*;  and  another 
bond  from  Brice  and  Rogers  as  his  surety,  for  the  payment  of 
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400Z.,  and  interest  on  the  24th  of  December,  1815 ;  that  Biioe 
and  Twynam  accordingly  caused  three  several  bonds  to  the  effect 
aforesaid  to  be  prepared,  and  that  the  plaintiff  and  Sogers 

respectively  executed  the  bonds  in  which  they  were^ 
[*427]    *respectively  named  as  sureties,  but  that  Smith  declined 

to  execute  the  bond  in  which  he  was  named  as  surety, 
or  to  carry  the  agreement  with  Twynam  into  effect  The  bill 
charged,  that  the  execution  of  the  bonds  was  one  entire  agree- 
ment, and  that  as  Smith  did  not  execute  the  bond  in  which  he 
was  named  as  surety,  the  plaintiff  was  not  bound  by  the  bond 
which  he  had  executed ;  and  it  further  charged,  that  the  bond 
executed  by  the  plaintiff  was  executed  by  him  upon  the  faith 
and  expectation  that  Smith  would  execute  his  bond,  and  that 
Brice  would  thereby  be  relieved  from  the  payment  of  the  l,200t 
to  Twynam,  until  the  bonds  should  respectively  become  payable. 

The  defendant  Twynam,  by  his  answer,  said  that  in  August, 
1812,  Brice  was  indebted  to  him  in  the  sum  of  1,364^.  or  there- 
abouts, upon  the  balance  of  an  account  which  was  then  depend- 
ing between  them,  and  that  being  pressed  for  payment  of  the 
balance,  Brice  proposed  to  give  security  for  1,200/.  part  thereof 
and  offered  as  such  security  the  three  several  bonds  mentioned 
in  the  bill.  He  further  said,  he  believed  that  the  plaintiff  and 
Bogers,  each  of  them  alone  and  separately  from  the  other,  agreed 
to  become  bound  with  Brice  for  the  payment  of  4002.  to  him,  the 
defendant,  without  any  reference  to  the  settlement  of  accounts 
between  him  and  Brice,  and  without  the  plaintiff  and  Rogers 
becoming  sureties  or  liable  for  the  de&ult  of  each  other,  or  of 
Smith ;  and  he  said  he  believed,  that  for  the  purpose  of  giving 
the  aforesaid  security,  the  plaintiff  for  himself  alone,  and  without 
any  privity  or  connection  with  Rogers  or  Smith,  agreed  to  join 
Brice  in  a  bond  for  the  payment  of  4001.  and  interest  on  the  24th 
of  December,  1814 ;  and  Rogers,  in  like  manner,  agreed  to  join 
Brice  in  a  bond  for  the  payment  of  4001  and  interest  upon  the 

24th  of  December,  1816 ;  but  he  said  he  did  not  believe 
[*428]    *that  Smith  ever  agreed  to  join  Brice  in  a  bond  for  the 

payment  of  400/.  and  interest  on  the  24th  of  December, 
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1813,  ^l(tiM>ngh,  at  the  time  whoo,  %h^  ak\er  bond3  w^ie  ez;eoute^ 
Brba  had  induced  bim  to  believe  that  Smith  would  e^eeute  9uch, 
ft  bond,  ^e  admitted  that  the  thiee  bonds  were  prepared  bjhiik 
^Ucito]^  (who,  he  aaid,  acted  ou  that  occasion  as  the  aoUoitor  o^ 
Birice),  BfxA  that  the  plaintiff  and  Bogers  respectively  joined  with 
Brice  in  the*bpnds  in  whipb  th^y  were  named  as  co-obligor?  with 
hinx;  foid  that  Smith  declined  on  his  part  to  execute  the  bon^ 
in  which  he  was  nam,ed  as  co-obligor  with  Brice,  a»nd  he  insistedb 
that,  notvrithstanding  Smjcth  did  not  execute  that  bond,  the  plaii^ 
tiff  waa  bound  by  the  bond  which  had  been  executed  by  hio?^ 
Pe  denied  that  the  execution  of  the  bonds  was  me  entire  agreet 
ment,  and  said  that  he  did  not  believe  that  the  plaintiff  execi^tedj 
the  bond  in  which  he  had  joinf4,  upon  the  faith  and  expectation 
that  Smith  would  execute  the  other  bond,  s^nd  that  Brice  would 
thereby  be  relieyed  from  the  payment  of  the  1,200^  until  the^ 
bonds  should  respectively  Ipyeoome  playable* 

Mr.  Bart  wji,  ^x.  Koe  paoved  for  the  injunction  upon  thei 
merits  confessed  by  the  answer,  and  in  support  of  the  motion 
argued,  that  if  the  arrangement  had  been  that  Brice  sho^ld  give 
a  bond  for  1,200^  with  three  sureties^  and  one  of  the  sureties  had 
declined  to  eixec^te  the  bond,  neither  pf  the  othe^  would  bave^ 
been  liable.  Tb^t  the  same  principle  which  applied  to  the  case 
of  an  arrangement  for  three  sureties  joining  the  principal  debtor 
in  one  bond,  must  apply  to  the  case  of  an  arrangement  for  three 
sureties  joining  the  principal  debtor  in  several  bonds.  That  in 
each  instance  it  was  merely  the  case  of  three  persons  agreeing 
to  become  sureties  for  the  principal  debtor,  and  two 
only  *becoming  such  sureties.  They  cited  Bering  v.  [*429] 
Lord  WincheUeaip)  and  Underhill  v.  Horwood.{b) 

Mr.  Sugden  and  Mr.  RomiUy  for  the  defendant,  relied  upon  the 
&ct  of  the  sureties  having  entered  into  several  and  distinct  obli- 
gations as  an  answer  to  the  motion. 

The  Lord  Chakcellob  : — ^These  cases  of  sureties  depend 
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upon  nice  distinctions  in  point  of  feet ;  Dering  v.  Lord  Wtnchet- 
9ea  settled,  that  if  three  persons  became  sureties  for  12,000t, 
each  in  a  separate  bond  for  4,000t,  there  would  be  a  right  of  con- 
tribution between  them.  That  case  was  much  doubted  in  West- 
minster Hall  at  the  time  it  was  decided ;  but  I  believe,  upon 
consideration,  it  will  be  found  to  be  quite  right  In  that  case  it 
was  said  by  the  sureties,  we  will  each  give  a  bond  for  4,0002., 
but  beyond  that  we  will  not  be  liable ;  it  was  held,  however, 
that  there  was  a  liability  between  them  as  co-sureties.  The 
present  case  depends  upon  the  question,  whether  this  was  really 
a  separate  and  distinct  transaction,  or  the  same  transaction  split 
into  different  parts.  If  the  case  of  Dering  v.  Lord  Winehelsm  be 
right,  and  there  was  an  agreement  that  A.,  B.  and  0.  should  be- 
come liable  for  1,200Z.,  each  in  a  bond  for  400i,  there  would  be 
a  right  of  contribution  between  them ;  and  then  it  would  be  a 
question  whether,  if  the  bonds  were  not  given  by  all,  they  would 
be  obligatory  upon  any?  That  would  depend  upon  nice  distinc- 
tions.   It  might  be  waived  by  subsequent  transactions. 

December  Sd. — ^The  Lord  Chanoellor  said,  that  he  consid- 
ered the  bonds  in  this  case  as  distinct  obligations,  and  that  it  was 
impossible  to  apply  the  doctrine  in  Dering  v.  Lard  Winchelsea. 

Injunction  refused^ 


[*430]  *H0RNKR  V.  SWANN, 

BoLia— 1823:  8th  December. 

Jl  tenant  for  life,  with  a  power  of  appointing  the  property  by  will  toaU  or  any  of 
the  testator's  chiIdrel^  may  release  or  extinguish  the  power. 

William  Horner  being  seised  of  the  premises  in  question,  • 
subject  to  a  joint  power  of  appointment  by  him  and  his  fiither, 
which  was  not  exercised,  devised  to  Mansfield  and  Holloway 
and  their  heirs,  all  his  real  and  personal  estate,  to  hold  the  same 
unto  the  use  of  them,  their  heirs,  &q.,  upon  trust,  ^^to  permit  hia 
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wife  Elizabeth  Horner,  to  use  the  same  for  her  tise,  and  for  the 
purpose  of  maintaining  his  children  imtil  they  should  attain  the 
age  of  twenfy-one,  and  during  her  life  in  case  she  should  so  long 
continue  his  widow;  and  after  her  decease,  then  for  such  or  all 
of  his  children  and  their  respective  lawful  issue,  and  for  such 
estates,"  &c,,  as  his  wife  by  her  last  will,  or  by  any  writing  pur- 
porting to  be  her  will,  &c.,  should  give,  devise  and  bequeath  the 
same ;  and  in  default  of  such  will,  in  trust  for  all  and  every  his 
children  living  at  his  decease,  or  bom  in  due  time  afterwards, 
and  their  heirs,  &c.,  respectively,  share  and  share  alike ;  but  if 
any  of  them  died  under  twenty*one,  without  leaving  lawful  issue, 
then  in  trust,  as  to  the  share  or  shares  of  such  child  or  children, 
for  the  survivors  or  survivor,  and  their  respective  heirs,  &c., 
share  and  share  alike.  He  subsequently  directed,  that  in  case 
his  wife  should  marry  again,  the  trustees  should  convey  and  as- 
sign to  each  of  his  children  successively,  upon  their  respectively 
attaining  the  age  of  twenty-one,  so  much  of  the' real  and  personal 
property  as  would  amount  to  his  or  her  equal  share  thereof;  and 
in  case  any  of  his  children  should  die  after  his  wife  should  marry 
again,  and  leave  lawful  issue,  he  gave  to  the  use  of  the 
said  issjie,  their  heirs,  &c.,  *the  same  proportion  of  his  [*481] 
real  and  personal  property  as  their  fiither  or  mother 
would  have  been  entitled  to,  in  case  he  or  she  had  lived  to  at- 
tain twenty-one ;  but  in  case  any  of  his  children  should  die,  after 
his  wife  should  marry  again,  without  leaving  lawful  issue,  he 
directed  that  the  share  of  such  child  should  go  the  survivor. 

The  testator  left  a  widow  and  four  children,  all  of  whom  at- 
tained twenty-one.  One  of  them  died  subsequently,  leaving  her 
eldest  brother  her  heir  at  law.  The  widow  and  the  three  survi- 
ving children  contracted  to  sell  the  devised  estate ;  and  the  bill 
was  filed  by  them  for  the  specific  performance  of  the  contract 

The  purchaser,  by  his  answer,  submitted  that  the  plaintiff 
could  not  make  a  good  title  by  reason  of  the  widow's  power  of 
appointing  by  will,  and  of  the  contingent  interests  given  to  the 
issue  of  the  children. 
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Mr.  iS^ttgokn  and  Mr.  SidOotiam,  for  ike  pladntiffi :— The  qws- 
tion  is  whether  fhe  wife's  power  ean  be  released  or  extinguished, 
it  is  not  a  power  amply  collatenj,  but  is  a  power  in  gross,  and 
is^  therefore,  capable  of  being  destnr^ed  by  the  donee ;  and  the 
circumstance,  that  it  is  to  be  exercised  in  favor  of  a  limited  class 
of  objects,  namely,  the  children  or  their  issue,  does  not  alter  its 
nature^  The  pointy  though  once  regarded  as  liable  to  doubt, 
miiist  now  be  considered  as  settled ;  for  it  was  expressly  decided 
in  iSmiih  v.  Deaih.{a) 

Mr.  Osaper^  contra  :^-^t  has  hitherto  been  considered  a  yerj 
doubtful  question,  whether  such  a  power,  as  is  here  given 
[*482]  to  the  *widow,  can  be  destroyed.  "Lawyers  of  grea* 
eminenee,"  says  a  text  writer,  "have  been  of  opinion, 
&at  a  power  to  a  tenant  for  life,  to  appoint  the  estate  among  his 
children,  is  a  mere  right  to  nominate  one  or  more  of  a  certain 
number  of  objects  to  take  tiie  estate;  and  that,  consequently,  it 
is  merely  a  power  of  selection,  and  cannot  be  barred  by  fine."(&) 
In  Jedstm  v.  Wrig)Uj{c)  Lord  Bedesdale  says,  "  how  can  a  man^ 
haying  a  power  for  the  benefit  of  children  destroy  it?"  TomUnr 
son  V.  DighiMt{d)  leans  towards  tiie  same  conclusion.  The  soli* 
tary  decision  in  Smith  v.  Death  cannot  be  considaed  as  det^- 
mining  the  point  so  conclusively,  that  the  court  will  compel  a 
purchaser  to  acoept  a  titie  like  this. 

The  Master  of  the  Rolls  :— The  Yice*Chanoellor  has  given 
a  solemn  opinion  upon  the  point;  and  his  decision  has  been  ac- 
quiesced in.    I  shall  tiierefore,  follow  it 


As  to  the  second  point  raised  by  the  answer,  it  was  admitted, 
that  upon  the  true  construction  of  the  will,  none  of  the  limita- 

(a)  6  MacL  371. 

(»)  Sagdeh oil Pbwan.  y^  Stii^dHlML  (e)  SBU^  16. 

(d)  1  P.  Wnifl.  149. 
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(cnrconldtakeefleo^  wkm  all  the  c^dren  had  aMained 
l<riitjiK>iia. 

•  Deovee  for  speeifie  perfomuuioe. 
B^  Lib.  1828  A.  468. 


♦COURTOY  V.  ViKCENT.  [*433] 

BOLL8.— 1823 :  10th  December. 

A.  testator  directs  his  executors  and  trostees  to  pay  certain  annuities  and  legacies^ 
'Vdear  of  the  property  tax,  and  afi  expenses  sMendlng  fteaame;"  the  legacy  duty 
ongbt  to  be  paid  by  the  exeeutoia  out  of  the  assets  of  the  testator,  and  the 
annuitants  and  legatees  are  entitled  to  receiye  the  toil  amount  of  their  respectiye 
legacies  and  annuities,  without  any  deduction  in  respect  of  legacy  duty. 

The  testator,  by  his  will  dated  the  28th  of  May,  1814,  gave 
yarioufl  annuities  and  legacies;  and  he  requested  ''that  his  exe- 
cutors and  trustees  would  pay  all  such  annuities  and  legacies  as 
aforesaid,  dear  of  property  tax  and  all  expenses  whatsoever  at- 
tending the  same." 

A  petition  was  now  presented,  praying  that  the  amount  of 
certain  sums,  which  the  executors  had  retained  out  of  the  lega- 
cies and  annuities,  and  applied  in  discharge  of  the  legacy  duty, 
might  be  paid  to  the  annuitants  and  legatees. 

Mr.  Home  and  Mr.  Knight^  for  the  petition,  cited  Barhsdale  v. 
OtUuUtj{a)  to  show  that  the  executors  ought  to  pay  the  legacy 
duty,  and  that  the  annuitants  and  legatees  were  entitled  to  re- 
ceive the  ftdl  amoimt  of  the  benefits  given  them  by  the  will, 
without  any  deduction  in  respect  of  legacy  duty. 

Mr.  Pemhertorij  'contra : — ^The  words  "  clear  of  the  property 
tax"  cannot  be  construed  to  mean  "clear  of  the  legacy  duty;" 
the  property  tax  did  not  arise  till  the  legacy  duty  was  paid. 

(d)  1  Bwaut  66S. 
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1823. — ^£z  parte  YftaghAB. 

The  words  "  clear  of  all  expenses  attending  the  same,"  may  mean 
either  clear  of  all  expense  attending  the  property  tax,  or  clear  of 

all  expense  attending  the  legacies  and  annuities;  but  on 
[*484]    neither  construction  can  *the  payment  of  the  legacy 

duty  be  considered  as  an  expense  within  the  meaning  of 
that  phrase.  The  payment  of  the  legacy  duty  is  a  burden  thrown 
on  the  executor,  and  the  Act  of  Parliament  directs  him  to  retain 
the  amount  out  of  the  bequest. 

The  Master  of  the  Rolls  was  of  opinion  that  the  intention 
of  the  testator  was  to  give  the  legacies  and  annuities  firee  from 
legacy  duty,  and  made  an  order  accordingly. 

Reg.  Lib.  1828,  A.  117, 118. 


Ex  Parte  Vaughan. 


1823:  26th  March,  2d  August  and  11th  December. 

Tenant  of  lunatic's  estate  relieved  against  an  ejectment  founded  on  a  forfeltore  by 
breach  of  covenant  to  repair. 

This  was  the  petition  of  a  tenant  of  the  lunatic's  estate,  pray- 
ing that  the  committee  might  be  restrained  ftom  proceeding  in 
actions  of  ejectment,  brought  against  the  petitioner  and  his  under- 
tenants, for  the  recovery  of  the  demised  premises,  in  pursuance 
of  orders  made  in  the  lunacy. 

The  petition,  after  stating  the  leases  to  the  petitioner,  which 
contained  the  usual  covenants  on  his  part  for  payment  of  the 
rent,  and  for  repairing  the  premises  within  three  months  after 
notice  given  by  the  lessor,  and  also  a  covenant  by  the  lessor  to 
j&nd  sufficient  rough  timber  for  the  repairs,  and  a  proviso  for  re- 
entry on  non-payment  of  the  rent  or  breach  of  the  covenants, 
proceeded  to  state,  that  notice  having  been  given  to  the 
[*485]    petitioner  *to  repair  the  premises,  he  had  applied  to 
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conunittee  to  furnish  rough  timber  for  that  purpose,  but  the 
that  no  rough  timber  had  ever  been  furnished ;  that  the  peti- 
tioner was  nevertheless  proceeding  to  repair  the  premises,  which 
he  had  been  prevented  from  doing  before  by  the  insolvency  of 
an  under-tenant;  that  the  rent  had  been  paid  up  to  midsunmier, 
1822,  and  that  the  premises  had  not  suffered  any  injury  or  be- 
come less  valuable  on  account  of  the  delay  which  had  taken 
place  in  making  the  necessary  reparations;  that  the  actions  of 
ejectment  were  brought  on  account  of  breaches  of  the  covenants 
to  repair,  and  of  the  provisoes  for  re-entry  contained  in  the  leases, 
and  that  the  petitioner  was  advised  that  he  had  no  valid  defence 
at  law  to  the  actions ;  but  that  he  was  willing  to  make  all  the 
repairs'  upon  the  premises  which  should  be  thought  necessary, 
and  to  pay  all  the  costs  which  had  been  incurred  on  account  of 
the  breaches  of  covenant 

It  appeared  that  the  notice  to  repair  was  given  in  January, 
and  that  the  petitioner's  application  for  the  timber  was  not  made 
till  July. 

Mr.  Hart  and  Mr,  Hdldane  in  support  of  the  petition: — ^Ad- 
mitting that  courts  of  equity  will  not  relieve  against  a  forfeiture 
of  this  kind,  your  Lordship,  sitting  in  lunacy,  is  bound  to  con- 
sider what,  under  the  circumstances  of  the  case,  the  lunatic  him- 
self would  have  done.  The  lunatic  probably  would  not  have 
taken  advantage  of  the  forfeiture.  The  only  question  is,  whether 
the  tenant  has  entitled  himself  to  indulgence.  It  will  be  most 
mischievous  to  the  estates  of  lunatics  to  permit  covenants  of  this 
nature  to  be  acted  upon  with  too  much  severity. 

*Mr.  ShadweTL,  against  the  petition,  relied  upon  the     [*436] 
general  rule  of  courts  of  equity  not  to  relieve  against  a 
forfeiture,  except  where  it  admitted  of  a  compensation  merely 
pecuniary,  and  cited  ReynoMa  v.  PtU,{a) 

Thb  Lord  Chancellor: — ^There  are  forfeitures  arising  ftom 
(a)  19  Yea.  184. 


m  dAsm  m  chancsst. 

breachfls  of  oov^iant  against  which  oourts  of  equity  cannot  xe- 
li^ve,  but  which  a  judicious  landlord  would  not  take  advantage 
g£  The  caee  which  haa  been  cited  will  not  apply  if  the  question 
IB  whether  this  is  a  case,  in  which  the  landlord,  acting  for  him- 
self would  not  have  taken  advantage  of  the  forfeiture ;  care 
js^MSt  be  tiken  not  to  getridc^a  good  tenant  by  being  too  strict 

Axigusi  2(2.— The  petition  being  mentioned  again,  the  Lor4 
Chancellor  said,  that  where  a  man  filed  a  bill  for  an  injunction 
to  be  relieved  against  the  e^ect  of  his  own  conduct,  the  court 
would  not^  in  general  cases,  relieve  him ;  but  that  it  would  bft 
an  administration  in  lunacy  extremely  prejudicial  to  the  estates 
of  lunatics,  if  too  hard  measures  were  adopted  with  the  tenants. 
His  Lordship  directed  a  statement  to  be  made  by  affidavit  what 
repairs  were  wanted  to  be  done ;  and  a  surveyor's  report  having 
been  shortly  afterwards  obtained  upon  the  subject,  the  petition 
waa  ordered  to  stand  over,  and  the  repairs  mentioned  in  the  re- 
port to  be  completed  in  the  meantime* 

December  11th. — ^The  repairs  mentioned  in  the  surveyor's  report 
having  been  completed,  it  was  ordered,  that  the  petitioner  should 
pay  the  committee  of  the  lunatic's  estate  the  rents  of  the  several 
estates  and  premises  in  the  possession  of  the  petitioner 
[*487]  belonging  to  the  lunatic  up  to  *Michaelmas  last,  to- 
gether with  interest  upon  the  rents  of  the  premises  for 
the  recovery  whereof  actions  of  ejectment  had  been  brought,  at 
the  rate  of  6  per  cent,  per  annum,  ftx>m  the  period  at  which  such 
rents  were  reserved  and  made  payable  by  the  several  leases 
granted  to  the  petitioner ;  that  the  petitioner  should  also  pay  the 
committee  of  the  lunatic's  estate,  and  the  next  of  kin  of  the  luna- 
tic, all  the  costs,  charges  and  expenses  which  they  had  incurred, 
or  been  in  any  manner  put  unto,  in  consequence  of  the  non-per- 
formance of  the  covenants  as  to  repairs  contained  in  the  said 
leases,  and  of  the  several  petitions  and  inquiry  before  the  Master, 
and  of  the  actions  of  ejectment  mentioned  in  the  petition,  and  of 
that  application  and  consequent  thereon,  including  the  costs  and 
charges  of  the  several  peraons  employed  by  the  committee  to 
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nnrrej  and  examme  the  prenuBeS)  and  the  state  and  oonclxtion 
thereof;  and  thereupon  it  was  ordered,  that  all  further  proceedr 
xngB  in  the  said  actions  of  ejectment,  or  otherwise  in  respect  of 
the  said  breaches  of  covenant  should  be  stayed. 


*ToMLiN  V.  Beck.  [*488] 

fiOLis. — ^1823:  llth  December. 

A  peiBOD,  who  18  permitted  bj  an  ezecator  to  posMM  himaelf  of  pert  of  the  efltelB 
of  a  teetfttor,  and  who,  after  the  executor's  death,  and  when  there  it  noiegalper- 
flooal  repreeentative  either  of  the  testator  or  of  the  executor,  retains  the  aaaeti, 
and  acts  in  the  exeoation  of  the  trusts  of  the  wiU,  is  not  executor  d$  «m  tort  to 
the  (viginal  testator. 

John  Southwell,  by  his  last  will,  gave  some  small  annui- 
ties, and  bequeathed  the  residue  of  his  property  to  his  grand- 
children. He  died  in  1763,  leaving  nine  grandchildren ;  and  his 
will  was  shortly  afterwards  proved  by  John  Court  and  John  Beck, 
two  of  the  persons  whom  he  had  named  executors.  In  1799,  the 
last  of  the  annuities  given  by  the  will  expired.  John  Beck,  the 
survivor  of  the  two  executors,  died,  in  1800,  intestate;  and 
no  letters  of  administration  were  taken  out,  either  to  him  or  to 
Southwell  Before  the  expiration  of  the  last  of  the  annuities  in 
1799,  Beck,  the  executor,  being  desirous,  as  the  answer  expressed 
ity  to  give  up  the  trust,  paid  over  the  balance  of  Southwell's  as- 
setSi  then  in  his  hands,  to  his  own  son,  the  defendant  Beck,  who 
&om  that  time  acted  in  die  execution  of  the  testator's  wHl, 
making  payments  to,  and  settlii^  accounts  with  the  persons  ben- 
eficially entitled. 

The  bill  was  filed  in  1820  by  Tomlin,  one  of  Southwell^s 
grandchildren,  against  Beck,  the  son,  and  against  the  personal 
representative  of  Court,  in  order  to  compel  them  to  account  for 
the  assets  of  Southwell  possessed  by  either  of  the  executors,  or, 
since  their  decease,  by  either  of  tiiie  defendants. 
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It  appeared  from  pasaages  of  the  answer  which  were  read,  that 
in  1810,  the  clear  balance,  divisible  among  the  legatees,  was  89t 
55.  Of  this  sum,  eight  equal  shares  were  paid  to  the  persons 
respectively  entitled,  who  thereupon  executed  a  release 
•  [*439]  of  all  their  demands  *in  respect  of  their  testator's  es- 
tate. The  ninth  share,  amounting  to  4Z.  7^.  2d.,  was  left 
and  still  remained  in  the  hands  of  the  defendant's  attorney,  for 
the  purpose  of  being  paid  over  to  Tomlin,  whenever  he  chose  to 
apply  it. 

Mr.  Wakefield,  for  the  plaintiff,  contended  that  Beck,  the  son, 
by  having  possession  of  the  assets  of  Southwell  in  specie,  both 
during  the  life  and  after  the  death  of  Beck,  the  father,  and  by 
having  aflFected  to  act  in  the  execution  of  the  trusts  of  the  testa- 
tor's will,  and  to  do  all  which  his  personal  representative  ought 
to  have  done,  and  that  too  at  a  time  when  there  was  nobody  fill- 
ing the  character  of  legal  personal  representative,  had  made  him- 
self executor  de  son  tort  to  Southwell,  and  in  that  capacity  was 
liable  to  render  the  account  which  the  plaintiff  sought ;  or  if  he 
was  not  executor  cfe  son  tort,  he  had  at  least  placed  himself  in  the 
situation  of  a  trustee,  and  as  such  ought  to  account. 

It  was  not  attempted  to  make  out  any  case  against  Court's  per- 
sonal representative. 

Mr.  Home  and  Mr.  Duckworth  for  the  defendant  Beck. 

The  Master  of  the  Rolls: — This  plaintiff  can  have  no 
right  to  the  relief  prayed,  unless  the  defendant  is  clothed  with 
that  character  of  executor  de  son  tort,  in  respect  of  which  the  ac- 
count is  sought.  Now,  I  apprehend  that  there  cannot  be  an  ex- 
ecutor de  son  tort  constituted  by  intermeddling  with  the  assets  of 
a  testator,  when  there  is  a  rightful  executor  acting  in  the  admin- 
istration of  those  assets.  An  executor  de  son  tort  can 
[*440]  be  only  where  no  person  is  clothed  with  *the  character 
of  rightful  executor.(a)    K  a  stranger  possesses  himself 

(a)  Anonymoos,  1  Salk.  313.  If  H.  get  goods  of  an  intestate  into  his  hands,  after 
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of  any  part  of  the  assets  in  the  lifetime  of  the  rightful  exeeutora, 
the  only  effect  of  his  intermeddling  is  to  create  a  privity  between 
him  and  those  who  have  the  legal  interest  in  the  estate,  and  to 
make  him  responsible  to  them.  Were  the  mere  possession  of 
assets  to  constitute  a  man  executor  de  son  tort,  there  might  be,  at 
one  and  the  same  time,  both  a  rightful  executor  and  an  executor 
de  son  tort — ^the  former  deriving  his  title  from  the  will  which  he 
had  proved — ^the  latter  clothed  with  his  character  by  virtue  of 
his  having  part  of  the  assets  in  his  hands ;  and  if  portions  of  the 
effects  of  the  deceased  could  be  traced  into  the  possession  of 
twenty  or  more  persons,  each  of  them  would,  upon  that  princi- 
ple, be  an  executor  de  son  tort 

Though  Beck,  the  father,  some  time  before  his  death,  handed 
over  the  residue  of  the  assets  to  his  son,  he  could  not  make  an 
assignment  of  the  executorship,  or  divest  himself  of  his  own  re- 
sponsibility ;  and  if  there  had  been  twenty  indiv^uald  employed 
by  him,  who  had  received  and  acted  in  the  administration  of  the 
assets,  they  would  have  been  accountable  to  him,  and  he  to  the 
estate.  The  defendant's  possession  of  the  assets  having  taken 
place  in  the  lifetime  of  his  father,  he  must,  if  he  ever  was  exec- 
utor de  son  tort  to  Southwell,  have  been  so  during  the  life  of  the 
rightful  executor.  It  is  clear,  therefore,  that  he  never  was  in 
any  manner  clothed  with  the  character  of  executor.  He 
was  merely  an  agent,  *who,  at  the  executors'  request,  [*441] 
took  upon  himself  the  active  duty  of  administering  the 
balance  of  this  small  estate.  That  does  not  make  him  account- 
able for  all  the  unadministered  assets  of  Southwell. 

With  respect  to  his  responsibility  as  agent  (not  to  mention 
that  the  person  to  whom  he  would  be  so  responsible — ^the  right- 
fol  representative  of  Southwell — ^is  not  before  the  court),  it  ap- 

administratlon  is  actoaUj  granted,  it  does  not  make  him  executor  of  his  own  wrong; 
bat  if  he  gets  the  goods  into  his  hands  before,  though  administration  be  grilnted 
afterwards,  yet  he  remains  chargeable  as  a  wrongful  executor,  unless  he  delivers 
over  the  goods  to  the  executor  before  the  action  brought,  and  then  he  may  plead 
pitM  odnwitiiiniiirii 
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1823.— Burohett  v.  Woolwurd. 

The  Master  of  the  Rolls: — The  question  is,  whether  the 
202.  a  year  was  intended  to  be  wages,  to  continue  so  long  as 
Mary  Burchett  should  act  as  servant  to  the  testator's  wife,  as  a 
remuneration  for  her  attendance ;  or  whether  it  was  to  be  an 
annuity  during  the  life  of  Mary  Burchett,  coupled  with  a  condi- 
tion that  it  should  be  forfeited,  if  she  did  not,  during  his  wife's 
life,  continue  to  be  her  servant. 

From  the  first  part  of  the  will  it  is  clear  that  Mr.  Cummiug 
did  not  consider  Mary  Burchett  as  a  person  who  stood  simply 
in  the  situation  of  a  servant :  he  evidently  had  a  regard  for  her 
femily ;  for  he  makes  her  children  his  residuary  legatees,  and 
provides  for  their  maintenance.     When  he  comes  to  the  bequest 

to  Mary  Burchett,  he  gives  her  the  "  yearly  sum  of  20Z. 
[*444]     as  long  *as  she  should  continue  in  the  service  of  his 

wife."  Here  the  yearly  payment  is  characterized  ex- 
pressly as  wages,  and  the  payment  is  to  continue  only  while  the 
service  continues.  Then  there  follows  the  direction  that,  if 
Mary  Burchett  should  so  continue  in  such  service,  the  20L  should 
continue  to  be  paid  to  her  quarterly  as  an  annuity.  These 
words  seem  to  import  that  he  meant  to  give  her  an  annuity  sub- 
ject to  a  condition,  aud  that,  if  she  survived  his  widow,  she  was 
to  have  the  annuity  for  her  life ;  and  the  clause,  "  that  the  said 
wages  and  annuities  are  to  cease,  in  case  Mary  Burchett  should 
leave  the  service  of  the  testator's  wife  until  the  decease  of  the 
wife,"  implies  temporary  cessation,  and  that,  after  the  widow's 
death,  the  annuity  was  to  be  paid  to  Mary  Burchett. 

On  the  whole,  therefore,  the  sound  construction  is,  that  the 
testator  gave  to  Mary  Burchett  an  annuity,  subject  to  a  con- 
dition of  continuing  in  the  service  of  his  wife  during  the  wife's 
life.  The  death  of  the  wife  in  the  testator's  lifetime  made  the 
performance  impossible ;  and,  therefore,  the  annuity  is  not  for- 
feited, but  belongs  to  Mary  Burchett  during  her  life. 

"  Declare  that  Mary  Burchett  is  entitled  to  an  annuity  of  20JL 
during  her  life." 

Reg.  Lib.  1823,  A.  262. 
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18SS.— Goldsmid  y.  Gk)kiBiiid. 


♦GOLMMID  V,  GOLDSMIB.  [*446] 

fiOLi&— 1823:  12Ui  December. 

A  testator  bequeathed  certain  ftinds  in  trust  for  bis  wife,  duxing  her  widowhood, 
and,  after  giving  her  a  power  to  appoint  them  by  deed  or  wfll,  provided  Bhe  did 
not  many  again,  directed,  that  upon  her  second  marriage,  or  her  death  without 
having  exerciaed  her  powei^  they  BbouM  sink  into  the  general  residue  of  his 
estate ;  the  widow  executed  a  deed,  porporting  to  bo  an  appointment  of  the  prop- 
erty to  the  residuary  legatees  in  the  same  proportions  in  which  they  would  have 
"been  entitled  to  it  under  the  residuary  clause,  and  she  and  they  concurred  in  as- 
fligning  the  funds  upon  trust  for  the  residuary  legatees:  the  court  refbsed  to  act 
opon  the  appointment  and  assignment  during  the  widow's  life. 

\ 

Benjamin  Goldsmid,  by  his  will  dated  the  25th  of  April, 
1798,  among  other  things,  bequeathed  to  his  executors  the  sum 
of  2,000/.,  to  be  invested  by  them,  in  their  joint  names,  in  8  per 
cent  consolidated  bank  annuities.  This  stock,  with  the  dividends 
thereon,  was  to  be  held  by  them  upon  trust  for  his  wife,  Jesse 
Goldsmid,  during  her  lile,  if  she  should  so  long  continue  his 
widow,  but  not  otherwise  or  longer.  If  she  should  marry  again, 
then,  from  such  her  marriage,  the  stock,  with  the  dividends  sub- 
sequently accruing  thereon,  was  to  sink  into  the  residue  of  his 
personal  estate  in  his  said  will  given  and  bequeathed.  I^  on  the 
other  hand,  she  should  not  marry  again,  the  capital 
moneys,  and  the  ^dividends  which  should  become  due  [*446] 
thereon,  were  to  be  transferred  and  paid,  after  her  de- 
cease, to  such  person  or  persons,  and  at  such  times  and  in  such 
proportions,  as  she,  by  any  deed  or  deeds,  or  by  her  last  will 
(which  instruments  were  to  be  executed  with  certain  formalities), 
should  appoint ;  and  in  default  of  appointment  by  Jesse  Gold- 
smid, the  stock  and  dividends  were,  upon  her  decease,  to  sink 
into  and  compose  part  of  the  residue  of  the  testator's  personal 
estate  thereinafter  given  and  bequeathed. 

The  testator  gave  also  to  his  executors  a  further  sum  of 
25,000/.,  to  be  in  like  manner  laid  out  by  them,  in  their  joint 
names,  in  3  per  cent,  consolidated  bank  annuities,  which,  with 


448  CASES  IN  CHANCERY. 

1823.— Burohett  t.  Woolwurd. 

The  Master  of  the  Rolls: — The  question  is,  whether  the 
20^  a  year  was  intended  to  be  wages,  to  continue  so  long  as 
Mary  Burchett  should  act  as  servant  to  the  testator's  wife,  as  a 
remuneration  for  her  attendance ;  or  whether  it  was  to  be  an 
annuity  during  the  life  of  Mary  Burchett,  coupled  with  a  condi- 
tion that  it  should  be  forfeited,  if  she  did  not,  during  his  wife's 
life,  continue  to  be  her  servant 

From  the  first  part  of  the  will  it  is  clear  that  Mr.  Gumming 
did  not  consider  Mary  Burchett  as  a  person  who  stood  simply 
in  the  situation  of  a  servant :  he  evidently  had  a  regard  for  her 
femily ;  for  he  makes  her  children  his  residuary  legatees,  and 
provides  for  their  maintenance.     When  he  comes  to  the  bequest 

to  Mary  Burchett,  he  gives  her  the  "  yearly  sum  of  20L 
[*444]     as  long  *as  she  should  continue  in  the  service  of  his 

wife."  Here  the  yearly  payment  is  characterized  ex- 
pressly as  wages,  and  the  payment  is  to  continue  only  while  the 
service  continues.  Then  there  follows  the  direction  that,  if 
Mary  Burchett  should  so  continue  in  such  service,  the  20Z.  should 
continue  to  be  paid  to  her  quarterly  as  an  annuity.  These 
words  seem  to  import  that  he  meant  to  give  her  an  annuity  sub- 
ject to  a  condition,  aud  that,  if  she  survived  his  widow,  she  was 
to  have  the  annuity  for  her  life ;  and  the  clause,  "  that  the  said 
wages  and  annuities  are  to  cease,  in  case  Mary  Burchett  should 
leave  the  service  of  the  testator's  wife  until  the  decease  of  the 
wife,"  implies  temporary  cessation,  and  that,  after  the  widow's 
death,  the  annuity  was  to  be  paid  to  Mary  Burchett 

On  the  whole,  therefore,  the  sound  construction  is,  that  the 
testator  gave  to  Mary  Burchett  an  annuity,  subject  to  a  con- 
dition of  continuing  in  the  service  of  his  wife  during  the  wife's 
life.  The  death  of  the  wife  in  the  testator's  lifetime  made  the 
performance  impossible ;  and,  therefore,  the  annuity  is  not  for- 
feited, but  belongs  to  Mary  Burchett  during  her  life. 

"  Declare  that  Mary  Burchett  is  entitled  to  an  annuity  of  20JL 
during  her  life." 

Reg.  Lib.  1823,  A.  262. 
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1833.-.Gold8iiiid  y.  Goldaiiid. 


♦QOLDSMID  V,  QOLDSMID.  [*446] 

fiOLL& — 1823 :  12Ui  December. 

A  testator  bequeathed  certain  ftinds  in  trust  for  bis  wife,  during  her  widowhood, 
and,  after  giving  her  a  power  to  appoint  them  by  deed  or  will,  provided  she  did 
not  marry  again,  directed,  that  upon  her  second  marriage,  or  her  death  without 
liaving  exercised  her  powei;  they  shouM  sink  into  the  general  residue  of  hia 
estate;  the  widow  executed  a  deed,  purporting  to  be  an  appointment  of  the  prop- 
erty to  the  residuary  legatees  in  the  same  proportions  in  which  they  would  have 
"been  entitled  to  it  under  the  residuary  clause,  and  she  and  they  concurred  hi  as- 
signing the  funds  upon  trust  for  the  residuary  legatees:  the  oouit  refbaed  to  adt 
opon  the  appointment  and  assignment  during  the  widow's  life. 

\ 

Benjamin  Goldsmid,  by  his  will  dated  the  25th  of  April, 
1798,  among  other  things,  bequeathed  to  his  executors  the  sum 
of  2,000i,  to  be  invested  by  them,  in  their  joint  names,  in  3  per 
cent  consolidated  bank  annuities.  This  stock,  with  the  dividends 
thereon,  was  to  be  held  by  them  upon  trust  for  his  wife,  Jesse 
Goldsmid,  during  her  life,  if  she  should  so  long  continue  hia 
widow,  but  not  otherwise  or  longer.  If  she  should  marry  again, 
then,  from  such  her  marriage,  the  stock,  with  the  dividends  sub- 
sequently accruing  thereon,  was  to  sink  into  the  residue  of  his 
personal  estate  in  his  said  will  given  and  bequeathed.  I^  on  the 
other  hand,  she  should  not  marry  again,  the  capital 
moneys,  and  the  *dividends  which  should  become  due  [*446] 
thereon,  were  to  be  transferred  and  paid,  after  her  de- 
cease, to  such  person  or  persons,  and  at  such  times  and  in  such 
proportions,  as  she,  by  any  deed  or  deeds,  or  by  her  last  will 
(which  instruments  were  to  be  executed  with  certain  formalities), 
should  appoint ;  and  in  default  of  appointment  by  Jesse  Gold- 
smid, the  stock  and  dividends  were,  upon  her  decease,  to  sink 
into  and  compose  part  of  the  residue  of  the  testator's  personal 
estate  thereinafter  given  and  bequeathed. 

The  testator  gave  also  to  his  executors  a  further  sum  of 
25,000^.,  to  be  in  like  manner  laid  out  by  diem,  in  their  joint 
names,  in  3  per  cent,  consolidated  bank  annuities,  which,  with 
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the  dividends  thereon,  were  to  be  held  in  trust  for  Jesse  Gold- 
smid  during  her  life,  if  she  so  long  continued  a  widow,  but,  if 
she  married  again,  were  thenoeforih  to  sink  into  the  residue  of 
the  testator's  personal  estate,  and  be  in  trust  for  the  several 
persons  who  might  be  entitled  to  such  residue  under  that  his 
will.  If  Jesse  Goldsmid  did  not  marry  again,  then  two  equal 
fifth  parts  of  the  stock  purchased  with  the  25,0002.,  and  the  divi- 
dends thereon,  were  directed  ^^  to  be  paid,  transferred,  shared 
and  divided,  after  the  decease  of  Jesse  Goldsmid,  unto  and  be- 
tween all  and  every  such  children,  if  more  than  one,  as  the  testa- 
tor should  have  by  the  said  Jesse  Goldsmid,  or  with  which  she 
might  be  enciente  at  the  time  of  his  decease,  or  the  whole  of  such 
two-fiffch  parts  of  such  capital  stock  and  dividends  to  one  of  such 
children  only,"  at  such  times,  and  in  such  manner  and  propor- 
tions, as  she,  the  swd  Jesse  Goldsmid,  by  any  deed,  &a,  or  by  her 
last  will,  &c.,  should  appoint ;  and,  in  de&ult  of  appointment,  these 
two  equal  fifth  parts  of  the  above-mentioned  stock  and  dividends 

were  upon  the  death  of  the  widow,  to  sink  into  the  tes- 
[*447]    tator's  residuary  personal  estate,  and  to  be  *in  trust,  ns 

a  portion  thereof,  for  the  persons  who  should  be  entitled 
to  it  under  the  will. 

With  respect  to  his  residuary  estate,  the  testator,  aft«r  direct- 
ing the  interest  and  dividends  to  be  accumulated  until  his  sons 
attained  their  respective  ages  of  twenty-one  or  married  (subject 
to  an  allowance  for  their  maintenance,  so  long  as  they  were 
severaUy  under  age),  declared  his  meaning  to  be,  that,  when  his 
sons  should  respectively  attain  their  ages  of  twenty-one  years  or 
marry  with  consent^  there  should  thereupon  be  aseiigned  and 
transferred  unto  each  and  every  son,  on  attaining  his  age  d 
twenty-one  years,  or  so  marrying,  one  ftdl  moiety  of  his  share 
of  the  said  residuary  estate,  and  of  the  accumulations  which 
should  have  been  made  thereupon ;  and  that  the  interest  of  the 
other  moiety  should  be  paid  to  him,  until  he  attained  the  age  of 
twenty-five  years;  at  which  time  the  whole  moiety  was  to  be 
teansferred  to  him  absolutely.  Provision  was  next  made  for  the 
case  of  any  son  dying  under  twenty-one,  and  unmarried*  and 
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llieii  came  a  olauae  declaring,  **  that,  in  case  all  the  sons  should 
live  to  ittain  his  and  their  several  and  req>ective  ages  of  twenty* 
one  years,  or  be  previouflly  married  with  such  consent  as  afore- 
saidy  and  any  or  either  of  them  should  happen  afterwards  to  de- 
part this  life  under  the  hge  of  twenty-five  years,  and  without 
leaving  lawful  issue  who  should  live,  if  male,  to  attain  the  age 
of  twenty-one  years,  or  if  female,  to  attain  that  age  or  marry," 
in  such  case  the  testator  bequeathed  "  the  other  remaining  moiety 
both  original  and  accrued,  of  such  son  and  sons  so  dying,  of  and 
in  the  residue  of  his  estate,  unto  and  between  the  survivors  and 
survivor  of  all  his  said  other  sons,  share  and  share  alike ;  and  if 
there  should  be  only  one  such  surviving  son,  the  whole  , 

to  such  only  surviving  son  *absolutely ;  the  part  tad  [*448]- 
diare  both  of  principal  and  interest  to  be  paid  to  such 
surviving  son  or  sons  at  the  time  and  times  his  and  their  original 
share  and  shares  of  their  several  remaining  moieties,  and  the  in- 
terest thereof  was  or  were  appointed  to  be  paid  as  aforesaid,  and 
to  be  in  all  respects  subject  and  liable  to  the  like  tnists  thereof" 

The  testator  died  in  April,  1818,  leaving,  besides  his  widow 
and  daughters,  five  sons  him  surviving,  whose  names  were  John, 
Louis,  Henry,  Lionel,  Albert  and  James.  The  last  of  these 
attained  the  age  of  twenty-five  years  on  the  25lli  of  December, 
1812,  and  died  on  the  18th  of  October,  1814,  unmarried  and  in- 
testate. The  four  other  sons  were  still  alive,  and  had  all  attained 
the  age  of  twenty*five  years.  John  Louis  Goldsmid  and  Henry 
Ooldsmid  had  taken  out  letters  of  administration  to  James. 

The  sums  of  2,0002.  and  25,000/.  were  duly  invested  accord- 
ing to  the  directions  <^  the  will ;  and  the  stock  purchased  there* 
with  now  stood  in  the  names  of  the  three  trustees — ^the  widow 
Jesse  Goldsmid,  who  was  still  immarried,  Isaac  Lyon  Goldsmid 
and  Timothy  Yeats  Brown. 

By  an  indenture,  dated  the  2d  day  of  April,  1828,  which  was 
made  between  the  widow  of  the  one  part,  and  the  four  surviving 
sons  (all  of  whom  had  attained  the  i^e  of  twenty-five  years)  of 
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the  Other,  and  which  was  executed  with  the  fonnalities  required 
by  the  will  of  Benjamin  Goldsmid,  Jesse  Goldsnrid,  in  pursuance 
of  her  power,  appointed  (without  prejudice  to  her  own  life  inter- 
est) that,  after  her  death,  without  being  married,  the  stock, 
in  which  the  2,0(H)Z.  was  invested,  should  be  paid  and 
[*449]     ^transferred  to  John  Louis  Goldsmid,  who  was  to  stand 
possessed  of  the  same,  as  to  one  fourth  part,  for  his  own 
use ;  and,  as  to  the  remaining  three  fourth  parts,  for  his  three 
brothers,  share  and  share  alike ;  and  likewise,  that  nine  tenth 
parts  of  two  fifth  parts  of  the  stock  in  which  the  sum  of  25,00W. 
was  invested,  should,  immediately  afl«r  her  death,  belong  and  be 
•  paid  to  her  four  sons  equally,  as  tenants  in  common. 

By  another  indenture,  dated  the  8d  of  April,  1828,  the  widow 
Jesse  Gtoldsmid,  so  far  as  related  to  the  dividends  of  the  stocks 
so  appointed  as  afwesaid,  which  should  become  due  during  her 
widowhood,  and  her  four  sons,  John  Louis  Goldsmid,  Henry 
Goldsmid,  Albert  Goldsmid  and  Lionel  Goldsmid,  so  &r  as  rela- 
ted tx)  their  right  and  interest  in  the  said  stocks,  assigned  and 
transferred  the  dividends  and  principal  thereof  to  James  William 
Ogle  and  Richard  Lovell  Brown,  their  executors  and  adminis- 
trators, as  trustees  to  hold  the  same  "  upon  trust  to  pay  and  ap- 
ply the  said  stocks  and  the  produce  thereof  in  such  manner  as  each 
of  them,  the  said  John  Louis  Goldsmid,  Henry  Goldsmid,  Albert 
Goldsmid  and  Lionel  Goldsmid,  and  his  respective  executors, 
administrators  and  assigns,  as  to-  his  or  their  respective  part  or 
share,  should  direct  or  appoint." 

The  object  of  the  execution  of  these  two  indentures  was  to 
give  the  sons  immediate  dominion  over  so  much  of  the  fund  as, 
it  was  supposed,  they  either  might  become  ultimately  entitled  to 
under  the  mother^s  power  of  appointment,  or,  in  the  event  of  the 
feilure  or  non-exercise  of  that  power,  would  become  entitled  to 
by  virtue  of  their  father's  residuary  disposition.  Two  of  the 
trustees,  howevOT,  in  whose  names  the  stock  stood  upon  the 
trusts  of  Benjamin  Goldsmid's  will,  refused  to  make  any 
[*460]    *transfer,  except  under  the  direction  of  the  court,  to» 
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tiie  persons  who,  by  the  indenture  of  the  Sd  of  April,  were 
appointed  trustees  for  the  four  sons.  Accordingly,  the  present 
bill  was  filed  by  the  last-mentioned  trustees,  the  widow,  and  two 
of  the  sons,  against  the  personal  representatives  of  the  testator, 
the  trustees  of  the  stock  under  the  will,  and  the  two  sons  who 
had  taken  out  administration  to  their  deceased  brother  James. 
The  prayer  of  it  was,  that  the  indentures  of  the  2d  and  8d  of 
April  might  be  established  by  and  carried  into  effect  under  the 
direction  of  the  court,  and  that  J.  L.  Goldsmid  and  T.  Y.  Brown 
might  be  decreed  to  join  with  Jesse  Goldsmid  in  transferring  the 
stock  in  which  the  2,000^.  had  been  invested,  and  nine  tenth 
parts  of  two-fifths  of  the  stock  in  which  the  25,000?.  had  been  in- 
vested, to  J.  W.  Ogle  and  R  L.  Brown,  upon  the  trusts  of  the  in- 
denture of  the  8d  day  of  April,  1828. 

The  trustees,  by  their  answer,  submitted  to  act  as  the  court 
shoxild  direct 

Mr.  BickersteOi  for  the  plaintiflfe : — In  any  event  that  can  hap- 
pen, those  who  now  apply  to  have  these  sums  transferred  must 
ultimately  be  entitled  to  them.  Jesse  Goldsmid  has  a  power  of 
appointing  the  sums,  subject  only  to  the  contingency  of  her  dy- 
ing the  testator's  widow ;  and,  should  her  power  fail  by  reason 
of  a  second  marriage,  they  fall  into  the  residue,  and,  passing  un- 
der the  residuary  clause,  belong  to  the  testator's  four  surviving 
sons,  who,  having  all  attained  the  age  of  twenty-five  years,  will 
take  vested  and  absolute  interests  in  their  respective  shares.  In 
the  event,  indeed,  of  no  good  appointment  being  made,  the  rep- 
resentatives of  James,  the  deceased  son,  will  be  entitled 
to  a  moiety  of  one  fifth  part  of  the  principal  and  *accu-  [*451] 
mulations  of  the  stock  which  was  purchased  with  the 
25,000Z. ;  for  the  residuary  clause  gives  to  each  of  the  five  sons, 
upon  attaining  twenty-one,  a  vested  interest  in  a  moiety  of  their 
respective  shares  of  the  residue.  But  this  possible  interest  of 
James  has  been  carefully  excepted  from  the  operation  of  the  two 
indentures;  they  affect  only  nine  tenth  parts  of  two  fifth  parts  of 
the  25|000i,  and  leave  untouched  the  remaining  tenth  part. 
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which  is  the  utmost  that  the  representatives  of  James  can  eyer 
be  entitled  to.(a)  The  only  property,  therefore,  upon  which  the 
bill  seeks  to  act,  is  property  which,  either  under  the  power  or 
under  the  residuary  clause,  must,  upon  the  death  of  the  widow, 
belong  to  her  four  sons,  and  in  which  no  person  but  she  or  they 
has  or  can  have  any  interest.  If  Jesse  Goldsmid  dies  without 
marrying  a  second  husband,  the  indenture  of  the  2di  of  April 
will  be  a  good  appointment,  and,  consequently,  the  indenture  of 
the  3d  of  April  will  be  a  valid  assignment  to  the  sons'  trustees, 
li^  on  the  other  hand,  she  marries  again,  the  fund  becomes  part 
of  the  residuary  estate ;  and  being,  under  the  testator's  residuary 
bequest,  the  absolute  property  of  the  sons,  will  pass  by  their  con- 
veyance to  their  trustees.     Where  one  individual  has  the  pow^ 

of  disposing  of  a  sum  of  money,  subject,  on  a  particu- 
[*452]     lar  contingency,  to  a  restriction  *in  &vor  of  certain 

other  persons,  can  any  reason  be  imagined  why  those  in 
whose  &vor  the  restriction  is  created,  and  he  who  has  the  power 
subject  to  the  restriction,  should  not  by  their  concurrence  be 
enabled  to  acquire  the  absolute  dominion  over  the  fimd? 

Mr.  Sugden  and  Mr.  Barber  for  one  of  the  trustees : — ^As  Jesse 
Goldsmid's  power  is  contingent  upon  her  dying  a  widow,  it  can- 
not be  known  during  her  life  whether  an  i^pointment  made  by 
her  is  good ;  the  indenture  of  the  2d  of  April  is,  therefore,  as  yet  a 
mere  dead  letter ;  no  interest  can  at  present  exist  under  it ;  no 
court  can  act  upon  it.  Neither  can  the  residuary  clause  of  the 
will  help  the  plaintiffs,  for  the  operation  of  it  upon  the  funds  in 
question  is  likewise  contingent ;  till  the  widow  dies,  it  is  impos* 
sible  to  say  whether  these  simis  will  or  will  not  form  part  of  the 
residue, 

(a)  It  would  seem  that,  independently  of  the  objections  to  the  principle  of  the 
arrangement,  which  this  bill  sought  to  cany  into  effect,  the  indentures  of  the  2d  and 
3d  of  April  did  include  ftinds  to  which  the  representatires  of  James  might  haye  be- 
come entitled.  These  two  instruments,  though  they  appointed  and  assigned  onljr 
two-fifths  of  the  25,000^,  purported  to  pass  the  interest  in  the  whole  of  the  2,0002. ; 
and  as  this  latter  sum  was  to  &I1  into  the  residue,  if  the  widow  married  again,  the 
representatives  of  James  would,  in  that  event,  have  a  right,  by  virtue  of  the  resid- 
uary dause,  to  claim  a  moiety  of  the  fifth  of  the  2,0001.  as  well  as  of  the  25,O0OiL 
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It  is  said  that  all  the  partieB  mterested  in  the  subjeot  of  the 
suit  are  before  the  court  How  does  that  appear?  The  residu* 
aiy  clause  is  very  intricate ;  is  the  court  now  in  a  situation  to 
decide  upon  its  effect,  and  to  determine  whether  all  who  may  be 
ultimately  entitled  under  it,  are  here  to  protect  their  rights? 
The  daughters  of  the  testator,  as  being  some  of  the  next  of  kin 
of  James,  have  an  iuterest  in  the  share  of  the  property ;  yet 
there  is  no  person  here  to  watch  over  this  interest  of  theirs,  ex- 
cept the  personal  representatives  of  James,  whose  claims  in  their 
own  right  are  directly  adverse  to  his  estate. 


Mr.  Tinney  for  the  other  opposing  trustee. 


*The  Master  op  the  Rolls  : — This  bill  calls  upon  [458] 
the  court  to  exercise  a  very  novel  species  of  power  by 
way  of  anticipation — to  act  immediately  on  two  titles,  both  of 
which  at  present  depend  on  a  contingency,  as  forming  together 
one  perfect  title ;  and  to  do  so,  because,  though  neither  of  them 
by  itself  is  as  yet  worth  anything,  yet  either  the  one  or  the  other, 
it  is  said,  must  ultimately  be  valid.  Take  the  titles  separately 
— ^there  is  nothing  which  can  give  the  court  authority  to  act 
Are  we  to  proceed  upon  the  power  of  appointment?  WhUe 
Jesse  Goldsmid  lives,  it  cannot  be  known  whether  she  has  any 
such  power  to  exercise ;  her  power  being  suspended  till  her  death, 
no  alleged  exercise  of  it  can  be  recognized  by  the  court  during 
her  life. 

It  is  said,  however,  that  in  the  event  of  the  Biilure  of  the 
power,  the  fund  in  question  will  fall  into  the  testator's  residuary 
estate,  and  will,  by  virtue  of  his  residuary  disposition,  become 
the  absolute  property  of  those  who  seek  immediate  dominion 
over  it.  But  haa  it  become  their  property  nowf  Or  are  we  at 
present  in  a  situation  to  divide  the  residue,  or  to  settle  the  con- 
struction of  the  residuary  bequest?  Surely,  it  is  premature  to 
consider  what  is  to  be  done  with  the  i»x)perty,  should  no  good 
^pointmeni  be  made,  or  to  deal  with  these  sums  as  included  in 
a  residue,  of  which  it  is  uncertain  whether  they  will  ever  form 
apart 
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Not  only  is  this  not  the  time  for  proceeding  upon  the  testa- 
tor's residuary  disposition ;  it  does  not  appear  that  all  the  per- 
sons, who  may  be  interested  in  the  residue,  are  parties  to  the 
suit.     How  does  the  court  know  that  these  four  brothers  are  the 

only  persons  interested  in  the  residue,  or  in  this  pre- 
[*454]     sumed  part  of  the  residue?    *  James,  it  is  admitted,  may 

turn  out  to  have  acquired  an  interest  under  the  residu- 
ary bequest ;  and,  accordingly,  recourse  has  been  had  to  the  con- 
trivance of  excepting  from  the  indentures  of  the  2d  and  the  3d 
of  April,  a  tenth  part  of  the  two-fifths  of  the  25,000^.,  which  is 
calculated  to  be -that  portion  of  the  fUnd  to  which  his  representa* 
tives  may  in  certain  events  be  entitled.  The  calculation  may  be 
right:  but  how  can  I  now  decide  whether  the  portion  of  James 
has  been  truly  estimated,  represented  as  his  estate  is,  by  two 
of  his  brothers,  who  in  their  own  right,  have  an  interest  adverse 
to  that  which  it  is  their  duty  to  claim  in  the  character  of  his  ad- 
ministrators. Under  these  circumstances  we  cannot  touch  the 
interest  of  James,  in  the  absence  of  the  daughters,  who  are 
among  his  next  of  kin. 

Thus  the  plaintiflfe  claim  imder  two  titles,  neither  of  which  is  at 
present  complete :  the  power  is  at  this  moment  worth  nothing, 
for  the  widow  may  marry  again :  the  title  under  the  residuary 
clause  is  equally  worthless,  for  there  may  be  a  good  exercise  of 
the  power.  Can  then  two  incomplete  titles  make  one  complete 
title  ?  Can  two  contingent,  defeasible  rights  make  one  sure  and 
indefeasible  right?  Separately,  neither  title  is  good;  for  there 
is  an  objection  to  each :  how  then  can  they  become  good  by 
conjunction? 

It  is  of  no  avail  to  say,  that  ultimately  a  time  will  come,  when 
in  one  character  or  another,  the  persons  who  now  apply,  will  be 
entitled  to  the  fund.  They  must  wait  till  that  day  arrives.  It 
is  not  the  habit  of  the  court  to  intermeddle  with  property  given 
by  a  testator's  will  upon  specified  trusts,  till  the  time  comes 
when  the  property  may  be  disposed  of  in  the  very  mode  and 
form  which  the  testator  has  prescribed.    It  was  the  intention  of 
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the  testator  that  the  fiinds  in  question  should  be  subject 
*to  a  power  of  appointment  in  his  wife,  which,  a^  it  de-  [*456] 
pended  on  the  contingency  of  her  dying  a  widow,  was 
to  remain  in  suspense  so  long  as  she  lived.  Till  her  death  the 
destination  of  the  property  was  not  to  be  fixed;  there  was  a  re- 
striction, on  the  absolute  dispasal  of  it.  If  we  dispense  with  this 
restriction,  we  do  not  execute  the  intention  of  the  testator,  but 
lend  the  aid  of  the  court  to  enable  parties  to  set  that  intention 
aside. 

The  bill  was  dismissed. 


Reid  and  others  v.  Middleton. 

1823 :  4th  and  l&th  December 

Where  a  receiver  is  appointed,  and  the  person  in  poeaession  refiisea  to  attorn,  or  to 

deliver  up  poesession,  it  not  appearing  in  what  right  the  poosession  is  held,  the 

proper  ooarse  is  to  move  that  the  person  may  attorn. 
It  is  n9t  neceaeary,  in  the  first  instance,  to  make  such  pemn  a  party  to  tne  suit 

The  plaintiffs  were  equitable  mortgagees,  by  deposit  of  the 
lease  of  the  Gordon  Arms  public  house,  for  money  lent  and  ad- 
vanced by  them  to  the  defendant  Middleton,  who  was  the  tenant 
of  the  house  at  a  small  ground  rent.  The  defendant  Middleton, 
after  he  had  deposited  the  lease  with  the  plaintifife,  had  agreed 
to  assign  his  interest  in  it  to  the  defendant  Griffiths,  subject  to 
the  plaintiff's  demand.  The  defendant  Griffiths  had  been  let 
into  possession  of  the  house  under  the  agreement,  but  no  assign- 
ment of  the  lease  had  been  executed  to  her. 

The  bill  was  ffled  on  the  8d  of  December,  1821,  for  the  pur- 
pose of  enforcing  the  equitable  mortgage :  and  it  prayed,  amongst 
other  things,  the  appointment  of  a  receiver  of  the  prem- 
ises. On  the  14th  of  June,  1822,  ♦the  defendant  Mid-  [♦456] 
dleton  being  out  of  the  jurisdiction,  and  the  defendant 
Grifi&ths  in  contempt  for  want  of  answer,  the  plaintiff  obtained 
an  order  for  the  appointment  of  a  receiver,  with  the  usual  direc- 
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lion  that  the  tenants  should  attorn  and  pay  their  rents  in  arrear 
and  growing  rents  to  such  receiver.  On  the  16th  of  July,  1822, 
a  receiver  was  appointed  accordingly. 

A  motion  was  now  made  before  the  Lord  Chancellor,  on  the 
part  of  the  plaintiff,  that  William  Jackson,  the  person  in  pos- 
session of  the  Gordon  Arms  public  house,  might  be  ordered, 
within  fourteen  days,  to  deliver  up  possession  to  the  receiver ; 
or,  that  it  might  be  referred  to  the  Master  to  set  an  occupation 
rent  upon  the  premises  for  the  time  which  had  elapsed  during 
the  possession  or  occupation  thereof  by  the  said  William  Jack- 
son, and  for  the  time  to  come ;  and  that  the  said  William  Jack- 
son might  be  ordered  to  pay  the  arrears  and  future  payments  of 
such  rent,  after  deducting  what  he  had  paid  or  might  pay  for 
ground  rent,  to  the  said  receiver. 

The  motion  was  supported  by  the  affidavit  of  the  receiver,  by 
which  it  appeared,  that  at  the  time  of  the  filing  of  the  bill,  the 
defendant  Griffiths  was  in  the  occupation  of  the  premises  as  claim- 
ing title  thereto  under  the  defendant  Middleton ;  that  in  April, 
1822,  the  defendant  Griffiths  quitted  the  premises  and  delivered 
possession  thereof  to  Jackson,  who  had  ever  since  been  in  pos- 
session ;  that  repeated  applications  had  been  made  to  Jackson 
to  deliver  up  possession,  or  to  attorn  tenant  to  the  receiver  and 
pay  rent  to  him,  but  that  Jackson  had  refused  either  to  deliver 
possession  or  to  pay  rent,  though  he  had,  from  time  to  time, 
promised  to  come  to  some  arrangement ;  that  Jackson  had  paid 
rent  to  the  ground  landlord,  and  that  whatever  interest 
[*457]  *had  been  acquired  by  him  in  the  premises  had  been 
so  acquired  since  the  filing  of  the  bill,  and  with  full 
knowledge  of  the  claim  of  the  plaintiffs,  of  which  he  had  been 
informed  by  the  receiver  before  he  entered  into  possession. 

The  motion  had  been  made  before  the  Vice-Chancellor,  who 
had  declined  to  make  the  order,  upon  the  ground,  as  was  stated 
at  the  bar,  that,  to  enable  the  court  to  enforce  the  receiver's  pos- 
session, Jackson  must  be  made  a  party  to  the  suit ;  that  he  being 
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in  possession,  and  it  not  appearing  that  he  was^tenant,  the  court 
could  not  act  upon  his  possession  unless  he  was  made  a  party. 
Jackson,  though  served  with  notice,  had  not  appeared  upon  the 
motion  before  the  Vioe-Chanoellor. 

Mr.  Hiari  and  Mr.  Wtgramj  in  support  of  the  motion,  said,  that 
if  the  rule  of  the  court  was  as  laid  down  by  the  Yice-Chancellor, 
the  plaintiflb  must  abandon  the  suit.  That  Jackson,  the  moment 
he  was  made  a  party  for  the  purpose  of  enforcing  the  receiver's 
possession,  and  before  any  order  could  be  obtained,  would  de- 
liver up  possession  to  some  other  person,  and  an  endless  succes- 
sion of  supplemental  bills  would  be  necessary. 

Mr.  Borne  and  Mr.  Wilbrakam,  appeared  for  Jackson,  and  sub- 
mitted that  the  objection  made  by  the  Vice-Chancellor  was  fatal 
to  the  application.  But  the  Lord  Chancellor  said,  that  where  a 
receiver  was  appointjpd,  the  ordinary  direction  was  that  the  ten- 
ants should  attorn ;  that  the  court  could  not  know  who  were 
tenants;  but  that  if  application  was  made  to  A.  B.  and  C.  to  at- 
torn, and  they  would  not  do  so,  the  course  was  to  move  that 
they  should  attorn,  and  then  they  were  to  come  and  inform  the 
court  whether  they  were  tenants  or  not. 

*Mr.  Home  and  Mr.  Wilbrahamj  then  stated  that  Jack-     [*468] 
son  had  taken  possession  with  the  consent  of  the  plain- 
tiffe,  and  upon  the  understanding  that  he  was  to  pay  the  groimd 
rent  only. 

The  Lord  Chancellor  said,  that  unless  the  contrary  was 
shown  by  affidavit,  it  must  be  understood  that  the  plaintiffs  only 
consented  to  Jackson's  taking  possession  upon  the  same  terms  as 
any  other  person,  and  directed  the  motion  to  stand  over  till  the 
next  seal,  with  liberty  to  Jackson  to  file  an  affidavit  K  no  affi- 
davit was  filed,  the  order  was  to  be  taken  according  to  the  notice 
of  motion. 

December  15ih. — Jackson  consenting  to  pay  an  occupation  rent 
to  be  settled  by  the  Master,  the  order  was  made  accordingly. 
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tk>n  that  the  tenants  should  attorn  and  pay  their  rents  in  arrear 
and  growing  rents  to  such  receiver.  On  the  16th  of  July,  1822, 
a  receiver  waa  appointed  accordingly. 

A  motion  was  now  made  before  the  Lord  Chancellor,  on  the 
part  of  the  plaintiff,  that  William  Jackson,  the  person  in  pos- 
session of  the  Gordon  Arms  public  house,  might  be  ordered, 
within  fourteen  days,  to  deliver  up  possession  to  the  receiver ; 
or,  that  it  might  be  referred  to  the  Master  to  set  an  occupation 
rent  upon  the  premises  for  the  time  which  had  elapsed  during 
the  possession  or  occupation  thereof  by  the  said  William  Jack- 
son, and  for  the  time  to  come ;  and  that  the  said  William  Jack- 
son might  be  ordered  to  pay  the  arrears  and  future  payments  of 
such  rent,  after  deducting  what  he  had  paid  or  might  pay  for 
ground  rent,  to  the  said  receiver. 

The  motion  was  supported  by  the  affidavit  of  the  receiver,  by 
which  it  appeared,  that  at  the  time  of  the  filing  of  the  bill,  the 
defendant  Griffiths  was  in  the  occupation  of  the  premises  as  claim- 
ing title  thereto  under  the  defendant  Middleton ;  that  in  April, 
1822,  the  defendant  Griffiths  quitted  the  premises  and  delivered 
possession  thereof  to  Jackson,  who  had  ever  since  been  in  pos- 
session ;  that  repeated  applications  had  been  made  to  Jackson 
to  deliver  up  possession,  or  to  attorn  tenant  to  the  receiver  and 
pay  rent  to  him,  but  that  Jackson  had  refused  either  to  deliver 
possession  or  to  pay  rent,  though  he  had,  from  time  to  time, 
promised  to  come  to  some  arrangement ;  that  Jackson  had  paid 

rent  to  the  ground  landlord,  and  that  whatever  interest 
[*457]     *had  been  acquired  by  him  in  the  premises  had  been 

so  acquired  since  the  filing  of  the  bill,  and  with  full 
knowledge  of  the  claim  of  the  plaintiffs,  of  which  he  had  been 
informed  by  the  receiver  before  he  entered  into  possession. 

The  motion  had  been  made  before  the  Vice-Chancellor,  who 
had  declined  to  make  the  order,  upon  the  ground,  as  was  stated 
at  the  bar,  that,  to  enable  the  court  to  enforce  the  receiver's  pos- 
session, Jackson  must  be  made  a  party  to  the  suit ;  that  he  being 
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in  possession,  and  it  not  appearing  that  he  waa»tenant,  the  court 
could  not  act  upon  his  possession  unless  he  was  made  a  party. 
Jackson,  though  served  with  notice,  had  not  appeared  upon  the 
motion  before  the  Vioe-Chancellor, 

Mr.  Hart  and  Mr.  Wigranij  in  support  of  the  motion,  said,  that 
if  the  rule  of  the  court  was  as  laid  down  by  the  Yice-Ohancellor, 
tihe  plaintiflb  must  abandon  the  suit.  That  Jackson,  the  moment 
he  was  made  a  party  for  the  purpose  of  enforcing  the  receiver's 
possession,  and  before  any  order  could  be  obtained,  would  de- 
liver up  possession  to  some  other  person,  and  an  endless  succes- 
sion of  supplemental  bills  would  be  necessary. 

Mr.  Borne  and  Mr.  Wtlbraham^  appeared  for  Jackson,  and  sub- 
mitted that  the  objection  made  by  the  Vice-ChancelloT  was  fatal 
to  the  application.  But  the  Lord  Chancellor  said,  that  where  a 
receiver  was  appointjpd,  the  ordinary  direction  was  that  the  ten- 
ante  should  attorn ;  that  the  court  could  not  know  who  were 
tenants ;  but  that  if  application  was  made  to  A.  B.  and  C.  to  at- 
torn, and  they  would  not  do  so,  the  course  was  to  move  that 
they  should  attorn,  and  then  they  were  to  come  and  inform  the 
court  whether  they  were  tenants  or  not. 

*Mr.  Home  and  Mr.  Wilhraham^  then  stated  that  Jack-     [*458] 
son  had  taken  possession  with  the  consent  of  the  plain- 
tiff, and  upon  the  understanding  that  he  was  to  pay  the  groimd 
rent  only. 

The  Lord  Chancellor  said,  that  unless  the  contrary  was 
shown  by  affidavit,  it  must  be  understood  that  the  J>laintiff8  only 
consented  to  Jackson's  taking  possession  upon  the  same  terms  as 
any  other  person,  and  directed  the  motion  to  stand  over  till  the 
next  seal,  with  liberty  to  Jackson  to  file  an  affidavit.  If  no  affi- 
davit was  filed,  the  order  was  to  be  taken  according  to  the  notice  j 
of  motion. 


December  Ibih. — Jackson  consenting  to  pay  an  occupation  rent 
to  be  settled  by  the  Master,  the  order  was  made  accordingly. 


469  CASES  m  CHANCERY. 


1823.— Collyer  v.  Fallon. 


[*4o9]  *CoLLYER  V.  Fallon. 

Rolls. — 1823 :  16th  December. 

An  officer  in  the  army  cannot  pledge  or  mortgage  his  conmiission. 

An  officer  deposited  his  commission  •as  a  security  for  a  loan  of  money,  and  fhrther 
covenanted  with  the  depositary  B.  to  sell  the  commission,  and  to  repay  the  loan 
out  of  the  proceeds  of  the  sale ;  a  sale  having  been  effected  subsequentiy,  and 
the  regulation  price  having  been  paid  to  the  retiring  officer's  agents,  he  transmit- 
ted to  them  a  written  order,  directing  them  to  discharge,  out  of  the  money  in 
their  hands,  certain  specified  debts  due  from  him  to  certain  specified  individuals, 
which  iadividiials  had  no  notice  of  his  contract  with  B. :  Held,  that  these  credi- 
tors were  entitled  to  a  priority  over  B. 

After  the  institution  of  the  suit,  the  officer  took  the  benefit  of  the  Insolvent  Debtors 
A.ct:  Held,  that  B.  had  not  any  title,  preferable  to  that  of  the  general  body  of  the 
insolvent's  creditors,  to  the  siuplus  which  remained  after  the  debts  specified  in 
the  written  order  were  satisfied. 

On  the  19th  of  March,  1807,  Charles  Falten,  being  then  a  lieu- 
tenant in  the  eleventh  regiment  of  dragoons,  and  having  had 
various  sums  of  money  advanced  to  him  by  Richard  Campbell 
Bazett,  as  agent  of  Alexander  Colvin,  who  was  resident  in  Cal- 
cutta, signed  and  delivered  to  Mr.  Bazett  a  note,  which  was  in 
the  following  words : — 

"London,  3farch  19(Ji,  1807. 
"  I  do  hereby  acknowledge  to  have  received  from  Mr.  Richard 
Campbell  Bazett,  the  simi  of  150?.  on  the  81st  January,  1807, 
and  on  this  date  the  sum  of  350?.,  making  in  all  500Z.,  which  I 
engage  to  repay  him  on  demand,  with  interest  from  the  respect- 
ive dates ;  and  it  is  hereby  understood  that  my  commission  as  a 
lieutenant  in  the  eleventh  regiment  of  dragoons  is  deposited  with 
Mr.  Bazett  as  a  security  for  these  sums. 

"Charles  Fallon." 

In  September,  1809,  Fallon  being  desirous  of  purchasing  a 
captaincy  in  his  regiment,  applied  to  Bazett,  as  the  agent  of  Col- 
vin, to  advance  to  him  1,900?.  for  that  purpose ;  and  Bazett,  in 
compliance  with  the  instructions  of  his  principal,  agreed  to  ad- 
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vanoe  the  money,  provided  Fallon  would  secure  the  re- 
payment ♦of  the  1,900/.,  and  of  a  further  sum  of  600t  [*460] 
previously  due  from  him  to  Colviii,  both  by  his  bond 
and  by  the  deposit  of  the  commission  which  he  then  held  or 
might  thereafter  hold  in  the  regiment.  Upon  these  terms  the 
money  was  advanced ;  and  Fallon,  on  the  16th  of  September, 
executed  a  bond  fur  5,000/.  to  Colvin,  or  his  attorney,  or  his 
executors,  administrators  or  assigns.  The  condition  of  the  bond 
was,  that  Fallon  should  insure  his  life  and  place  the  policy  of 
assurance  in  Bazett's  hands;  that  he  should  deposit  with  the 
same  gentleman  the  lieutenant's  commission  which  he  then  held, 
and  the  captain's  commission  which  he  had  agreed  to  purchase, 
accompanied  with  a  letter  addressed  to  the  commander  in  chie^ 
requesting  his  permission,  or  that  of  his  Majesty,  to  sell  the  com- 
missions at  the  expiration  of  twelve  calendar  months  from  the 
date  of  the  bond ;  and  that  he  should  accordingly  sell  the  com- 
missions, and  out  of  their  produce  repay  to  Colvin,  his  execu- 
tors, administrators  or  assigns,  or  to  Bazett  as  his  attorney,  the 
sum  of  2,500/.,  with  interest,  and  the  expenses  of  insurance,  if  in 
the  meantime  the  regiment  were  not  sent  to  India,  or  he  did  not 
procure  an  exchange  into  some  troop  or  regiment  stationed  in 
India ;  but,  if  either  of  these  events  happened,(a)  that  he  should 
repay  Colvin,  his  executors,  administrators  or  assigns,  the  2,600/., 
with  interest,  and  the  expenses  of  insurance,  by  five  yearly 
instalments. 

Fallon  afterwards  purchased  a  captain's  commission,  and  de- 
posited it  with  Bazett,  in  whose  hands  it  still  remamed. 

*0n  the  11th  of  September,  1812,  an  indenture  was     L*^61] 
executed  between  Fallon,  of  the  first  part,  Bazett,  of 
the  second  part^  and  certain  creditors  of  Fallon,  who  had  agreed 
to  accept  a  composition  of  IO5.  in  the  pound  on  their  respective 

(a)  It  did  not  appear  in  the  pleadings,  whether  either  of  these  events  had  hap- 
pened. Buty  in  iact^  neither  was  the  regiment  sent  to  India,  nor  did  Captain  Fallon 
exchange  into  a  troop  stationed  i|i  India 
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debts,  of  the  third  part.  This  deed  declared  that  the  commissioii, 
which  was  then  deposited  with  Bazett,  should  remain  in  his 
hands  as  a  security  for  the  amount  of  the  composition,  and  that, 
if  the  composition  was  not  paid  within  twelve  months,  Bazett 
should  have  authority  to  sell  the  commission,  and  to  apply  the 
proceeds  of  it  in  discharge,  first,  of  his  own  demand,  and,  next, 
of  the  sums  due  upon  the  composition  to  the  creditors  whose 
names  were  contained  in  an  annexed  sched^e.  Fallon  also 
covenanted  that  he  would  concur  in  the  sale,  and  do  whatever 
might  be  necessary  for  effectuating  it ;  and  that  he  would  not 
in  the  meantime  incumber  the  commission,  or  do  any  act  by 
which  it  might  be  incumbered,  to  the  prejudice  of  those  creditors 
or  of  Bazett ;  and  he  constituted  Bazett  his  attorney  for  the  pur- 
pose of  making  and  completing  the  sale  and  of  receiving  the 
purchase  money. 


From  1812  to  1815  matters  remained  in  this  state ;  and,  dur- 
ing the  interval,  nothing  was  done  under  the  last-mentioned  in- 
denture, although  the  composition  had  not  been  paid.  In  Jan- 
uary, 1815,  Captain  Fallon,  having  obtained  leave  from  the  com- 
mander-in-chief to  retire  from  the  service,  and  to  sell  his  com- 
mission, employed  Messrs.  CoUyer,  as  army  agents,  to  assist  him 
in  effecting  the  sale.  Under  this  authority  they  sold  the  com- 
mission to  Lieutenant  Binney  for  1,785Z.,  and  received  the  pur- 
chase money.(a) 

[♦462]        *0n  the  12th  of  January,  1816,  Fallon  delivered  to 
Messrs.  CoUyer  the  following  memorandum,  bearing 
date  on  that  day,  and  signed  by  him : 

"  Sums  to  be  retained  by  Messrs.  CoUyer  out  of  the  purchase 
money  of  my  troop  in  the  eleventh  dn^oons,  as  lodged  by  lieu- 
tenant Binney  of  that  regiment,  viz.,  1,785Z. 

(a)  The  exact  date  of  the  oompletion  of  the  purchase  did  not  appear  in  the  plead- 
ings. Fallon,  in  his  answer,  stated  that  he  was  a  obtain  in  the  eleventh  reginMot 
of  dragoons  till  on  or  about  tho  26th  of  Januai7,  1816. 
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Begimental  debts,  Lieutenant  Binnej's  aoceptanoe     -  600  0  0 

Messrs.  Armitt  k  Borough        -         ,          .         -  ng  1  1 

Captain  Duberley  for  his  draft        -         -         -  -   60  0  0 
Messrs.  Fairlie,  Bonham  &  Co.,  and  for  which  I 

have  given  a  separate  authority        -        -         -  600  0  0 

"  I  hereby  authorize  Messrs.  CoUyer  to  retain  the  above  sum 
out  of  the  purchase  money  of  my  troop  lodged  in  their  hands." 

On  the  same  day  he  delivered  to  Fairlie,  Bonham  &  Co. 
his  promissory  note  of  that  date  for  500Z.,  accompanied  by 
the  following  note,  signed  by  him,  and  addressed  to  Messrs. 
CoUyer : — 

London,  Janvary  11, 1815. 
"Gentlemen, — ^I  hereby  authorize  you  to  retain  the  sum  of 
5001  out  of  the  money  lodged  by  Lieutenant  Binney,  of  the 
eleventh  dragoons,  for  the  purchase  of  my  troop,  to  pay  my  order 
for  that  amount  in  favor  of  Messrs.  Fairlie,  Bonham  &  Co." 

Messrs.  Collyer,  upon  receiving  this  note,  promised  to  retain, 
out  of  the  money  in  their  hands,  500Z.  for  the  use  of  Fairlie, 
Bonham  &  Co. ;  and  the  Master  found,  that  it  was  their 
intention  to  have  paid  it,  had  they  not  *been  prevented    [*463] 
by  Bazett's  claim,  and  the  proceedings  to  which  it  gave 
rise. 

On  the  80th  of  January,  1816,  Bazett  informed  Messra  Collyer 
of  the  assignment  of  the  produce  of  the  commission  by  the  deed 
of  September,  1812.  On  the  1st  of  February  following,  he  sent 
to  their  solicitor  a  copy  of  that  indenture,  at  the  same  time  giving 
them  notice  of  the  bond  which  had  been  executed,  and  of  the 
fiu5t  that  the  conmussions  were  deposited  with  him  imder  a  de- 
claration, in  Fallon's  handwriting,  that  they  were  intended  as  a 
security  for  the  debt  due  from  that  gentleman  to  Mr.  Colvin. 
Of  the  2,6002.,  Fallon  had  paid  off  9252. ;  the  remaining  1,5152L 
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was  still  unsatisfied,  with  an  arrear  of  interest  exceeding  9641 ; 
and  the  sum  due  under  the  composition  deed  to  the  creditors 
who  were  parties  to  it,  amounted  to  8001.  Bazett,  therefore,  as 
attorney  of  Mr.  Colvin,  and  trustee  for  these  creditors,  insisted 
that  he  was  entitled,  in  preference  to  every  other  claimant,  to 
the  fund  produced  by  the  sale  of  the  commission,  and  called 
upon  Messrs.  CoUyer  to  pay  to  him  the  whole  of  the  money. 
On  the  other  hand,  Fallon  commenced  an  action  against  the  army 
agents  for  the  recovery  of  the  balance  which  would  remain  in 
their  hands  after  the  payment  of  the  sums  appropriated  by  the 
memorandum  of  the  12th  of  January,  1815. 

Under  these  circumstances,  Messrs.  Collyer  filed  a  bill  of  inter- 
pleader, stating  the  various  claims  which  had  been  made  to  the 
fimd,  and  praying  that  the  rights  of  the  different  claimants  might 
be  ascertained. 

Fallon,  by  his  answer,  declared  that  the  commission  had  been 
sold  entirely  for  his  own  purposes,  and  with  the  view  of  apply- 
ing the  purchase  money  according  to  his  own  discretion : 
[*464]  and  he  insisted,  that  both  the  bond  *and  the  indenture, 
so  far  as  they  affected  to  operate  upon  the  produce  of  a 
commission,  for  the  sale  of  which  leave  had  not  then  been  ob- 
tained, were  contrary  to  the  policy  of  the  law. 

On  the  5th  of  October,  1815,  Fallon  took  the  benefit  of  the 
Insolvent  Debtors'  Act ;  and  a  supplemental  bill  was  filed  against 
John  S.  Sharkey,  his  assignee. 

By  an  order,  dated  the  23d  of  July,  1821,  it  was  referred  to 
the  Master,  to  inquire  into,  and  state  the  priorities  of  the  different 
claims  which  had  been  made  upon  the  money  paid  into  court 
by  the  plaintiffs. 

The  report,  dated  the  12th  of  May,  1828,  set  forth  the  claims 
of  the  different  parties,  and  the  circumstances  upon  which  they 
were  founded.    After  mentioning  the  demand  of  Sharkey  as 
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assignee  under  the  Insolvent  Act,  the  Master  added,  that  no 
assignment  of.  Fallon's  estate  and  eiFects  had  been  produced,  but 
that,  in  an  order  of  the  Insolvent  Debtors'  Court,  dated  the  4th 
of  August,  1818,  Sharkey  was  described  to  be  assignee  of  Fallon's 
^tate,  and  ordered  to  account  for  the  effects  gotten  in  by  him  in 
that  character. 

At  the  hearing,  on  fiirther  directions,  the  claims  of  three  ad- 
verse interests  were  to  be  determined. 

First,  Bazett  claimed  a  lien  on  the  fund  in  court,  which  en- 
titled him,  and  those  whom  he  represented,  to  payment  of  the 
whole  of  their  demands,  in  preference  to  every  other  creditor. 

Secondly,  the  creditors,  enumerated  in  the  memorandum  ot 
the  12th  of  January,  1815,  insisted  that  they  had  a  right  to  be 
j)referred  both  to  Bazett,  and  to  the  general  creditors. 

*Thirdly,  the  assignee  under  the  Insolvent  Debtors'  [*465] 
Act  denied  the  right  of  either  Bazett  or  the  creditors 
specified  in  the  memorandum,  to  any  priority ;  and,  on  behall 
of  the  general  creditors,  claimed  the  whole  of  the  fund,  or,  if  one 
of  the  two  alleged  priorities  should  be  sustained,  the  residue  of 
it,  fbr  the  purpose  of  proportional  distribution. 

Mr.  ShadweU  and  Mr.  West,  for  Bazett,  w^ed  first,  that  by 
analogy  to  the  principle  on  which  the  deposit  of  the  title  deedg 
of  real  estate  was  held  to  constitute  an  equitable  mortgage  of  the 
land,  the  deposit  of  a  commission  in  the  army  as  a  security  for 
money,  particularly  when  that  moi|gy  had  been  advanced  by  the 
depositary  to  the  borrower,  to  enable  the  latter  to  purchase  the 
commission,  and  had  been  employed  for  that  purpose,  would 
create  a  specific  lien  on  the  money  which  might  afterwards  be 
raised  by  the  sale  of  the  military  rank  which  the  borrower  had 
acquired  and  held  by  virtue  of  the  commission  so  deposited. 

Secondly,  there  was  between  Bazett  and  Fallon  an  express 
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contract  with  respect  to  the  future  produce  of  the  sale  of  the 
commission,  which,  in  equity,  constituted  the  latter  a  trustee  for 
Bazett  and  those  whom  he  represented,  and  gave  them  a  specific 
lien  on  the  money  for  which  the  commission  should  at  any  time 
be  sold.  "  Whatsoever  is  the  agreement,"  says  Lord  Lough- 
borough in  Legard  v.  ffodges,{a)  "  concerning  any  subject,  real 
or  personal,  though  in  form  and  construction  purely  personal 
and  suable  only  at  law ;  yet,  in  this  court,  it  binds  the  consciences^ 

and,  as  he  afterwards  adds,  "  raises  a  irusV^  By  the 
[♦466]    bond  of  the  *16th  of  September,  1809,  as  well  as  by 

the  indenture  of  the  11th  of  September,  1812,  Fallon 
contracted,  that,  upon  certain  contingiencies  which  have  happened, 
the  commission  should  be  sold,  and  the  money  obtained  for  it 
applied  in  discharge  of  Bazett's  demand :  therefore,  in  endeavor- 
ing to  appropriate  any  part  of  that  money  to  a  different  purpose, 
he  seeks  to  commit  a  fraud  upon  his  owh  contract.  This  engage- 
ment was  consistent  with  the  rules  of  law :  5  and  6  Edward  VL, 
c.  16 ;  49  Geo.  III.,  c.  127,  s.  7 ;  Berris/ard  v.  Done.{h)  Even  if 
objections  could  be  taken  to  it,  so  far  as  it  bound  Fallon  to  sell 
his  commission,  it  would  remain  valid  to  the  extent  of  chai^ng 
the  money  produced  by  the  sale  of  the  captaincy.  Greenwood 
v.  Bishop  of  London,(c) 

Mr.  Eorne  and  Mr.  Norton ,  for  Fairlie,  Bonham  &  Co.,  and 
the  other  creditors  in  the  same  situation  with  them : — It  is  settled 
that  neither  the  fiill  pay  nor  the  half-pay  of  an  oificer  can  be 
|ussigned  or  pledged ;  Berwick  v.  Bead,{d)  Flarty  v.  Odlum.(e) 
The  principle  has  been  extended  to  other  transactions,  compre- 
hended within  the  same  views  of  public  policy,  which  were  the 
foundation  of  the  rule ;  Davis  v.  The  Duke  of  Marlborotigh,{g) 
and  it  will  undoubtedly  include  such  dealings  as  those  which 
have  taken  place  between  Fallon  and  Bazett  K  the  pay  of  an 
officer  cannot  be  pledged  or  assigned,  a  fortiori  the  commission 
itself  and  the  right  and  title  to  that  military  rank,  in  respect  of 

(o)  1  Ves.  jun,  478.  (d)  1  H.  Blacks.  627. 

(6)  1  Vem.  98.  («)  3  T.  R.  651. 

(c)  6  Taunt.  727  ;  1  Marsh.  292.  (y)  1  Swanst  79. 
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^Ucli  tile  pay  becomes  due,  must  be  incapable  of  being  so  dealt 
with.  The  money,  which,  upon  the  retirement  of  an 
qfficer  from  the  army,  is  *frequently  paid  by  the  indi-  [*467] 
vidual  who  succeeds  to  his  rank,  is  not  the  price  of  any 
property  transferred  from  the  former  to  the  latter:  it  is  only 
with  the  permission  and  by  the  authority  of  the  crown  that  it  is 
paid  by  the  one  or  received  by  the  other.  The  sum  which  Lieuten* 
ant  Binney  deposited  in  the  hands  of  the  army  agents,  was  not 
the  consideration  money  for  any  property,  interest,  or  thing 
which  Fallon  either  had  or  could  have  pledged  or  assigned ;  it 
was  merely  in  consequence  of  the  royal  favor,  that  Fallon  be- 
came entitled  to  that  smn :  and,  consequently,  Bazett  had  no 
lien  upon  it  On  the  other  hand,  the  creditors  enumerated  in 
the  memorandum  of  the  12th  of  January,  1815,  had  a  lien  upon 
it :  for  that  memorandum  was,  to  the  amount  of  the  sums  stated 
in  it,  a  good  equitable  assignment  of  an  existing  fund  held  by 
Messrs.  CoUyer  for  the  benefit  and  at  the  disposal  of  Fallon. . 
HxjHxrte  Ald0r8on*{a) 

The  Master  of  the  Eolls  :— The  question  is  not,  whether 
it  is  legal  for  an  officer  to  sell  his  commission,  but  what  is  the 
effect  of  his  making  a  deposit  of  the  parchment  or  instrument 
which  appoints  him  to  hold,  and  is  the  evidence  of  his  being  in* 
vested  with,  a  certain  military  rank  7  Can  such  a  deposit  be 
lawfully  made  by  an  officer  who  continues  in  the  service  ?  If  ik 
can  be  so  made,  what  are  the  rights  which  it  gives  to  the  depo- 
sitary ?  A  military  commission  is  in  its  very  nature  personal.; 
being  the  authority  under  which  the  individual  named  in  it  is  to 
act,  it  cannot  be  separated  from  him,  and  is  of  no  use  to  any  one 
else.  If  he  should  be  taken  prisoner — ^if  any  doubt  should  arise 
with  respect  to  seniority  or  comparative  rank — should  there,  on 
any  occasion,  be  a  question  as  to  his  tide  to  enjoy  all 
the  rights  and  privileges  attached  to  *the  service — ^the  [*468] 
commission  is  the  document  on  which  the  officer  must 
rely,  and  which  he  must  therefore  take  care  to  keep  always 

(a)  I  Mad.  Bep.  63. 
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within  his  own  power.  If  he  were  at  any  time  called  upon  to 
produce  the  authority  under  which  he  claimed  to  act,  would  it 
be  any  answer  to  say,  that  he  had  placed  it  in  pledge  or  mort- 
gage ?  The  commission  is  not  property :  he  could  not  sell  it ; 
more  than  the  parchment,  at  least,  he  could  not  sell ;  and  for  the 
purpose  of  effecting  a  sale  of  the  office,  the  possession  of  the  parch- 
ment is  not  necessary.  Apart  from  the  officer  named  in  it,  the 
commission  is  nothing ;  in  the  hands  of  a  stranger  it  is  mere 
waste  paper,  conferring  neither  authorities  nor  rights.  The  de- 
positary could  not  go  to  the  war  office,  and  claim  either  whole 
or  half-pay ;  for  military  pay  is  not  assignable :  neither  could  he 
give  an}^  body  else  a  right  to  receive  pay.  The  most  alarming 
consequences  might  follow,  if  it  were  to  be  held  that  an  officer 
might  pledge  or  mortgage  his  commission ;  and  it  is  of  import- 
ance that  it  should  be  generally  understood,  that  this  court  will 
not  entertain  the  doctrine,  that  an  officer,  while  he  remains  in  the 
service,  can  lawfully  part  with  his  commission  by  way  of  pledge 
or  mortgage,  or  that  he  can  by  so  doing,  give  the  depositary  any 
rights  with  respect  to  it. 

Fallon,  in  depositing  his  commission  with  Bazett,  did  that 
which  he  could  not  do  legally,  and  which,  therefore,  cannot 
create  a  lien  in  favor  of  Bazett.  For  the  purpose  of  establishing 
his  present  claim,  the  deposit  is  nothing.  The  parchment  instru- 
ment was  all  that  was  put  into  his  hands ;  he  still  has  it,  and  he 
may  make  of  it  what  use  he  can. 


Bazett,  therefore,  if  he  can  maintain  his  claim  at  all,  must 
stand  exclusively  upon  contract ;  and  a  contract  he  un- 
[*469]  doubtedly  had,  but  not  such  contract  as  *creates  lien. 
The  argument  on  his  side  has  been,  that  whenever  par^ 
ties  contract  with  respect  to  a  subject  matter,  that  subject  matter 
is  thereby  bound.  I  assent  to  the  principle  when  rightly  under- 
stood ;  but  it  is  a  principle  which  must  be  received  with  qualifi- 
cations. Contract  with  respect  to  a  given  matter  binds  the  prop- 
erty as  between  the  parties  to  the  contract ;  but  it  does  not  affect 
the  rights  of  third  persons,  or  bind  the  property  in  reference  to 
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any  claim  which  they  may  have  upon  it,  unless  they  either  have 
notice,  or  are  volunteers.  This  limitation  of  the  proposition  is 
stated  explicitly  by  Lord  Loughborough  in  the  very  passage 
which  was  relied  on.(a)  "Whatsoever,"  says  he,  "is  the  agree- 
ment concerning  any  subject,  real  or  personal,  though  in  form 
and  construction  merely  personal  and  suable  only  at  law,  yet,  in 
this  court,  it  binds  the  conscience ;"  that  is  to  say,  the  conscience 
of  the  parties  to  the  agreement,  and  of  those  who  claim  under 
them,  either  with  notice  or  without  consideration.  For  his  Lord- 
ship adds,  "This  maxim  I  take  to  be  universal,  that  wherever 
persons  agree  concerning  any  particular  subject,  that  in  a  court 
of  equity,  as  against  the  party  himself^  and  any  claiming  under 
him  voluntarily  or  with  notice^  raises  a  trust."  Now  Fairlie  k  Co., 
and  the  other  persons  who  along  with  them  claim  a  lien  on  the 
fund  in  court,  in  opposition  to  Bazett's  demand,  though  they 
claim  under  Fallon,  do  not  claim  voluntarily  or  with  notice. 
They  are  bona  fide  creditors;  and  there  is  no  evidence  that  they 
had  notice  of  Fallon's  agreement  with  Bazett.  By  the  bond  and 
the  indenture,  Fallon  engaged  that  when  his  commission  should 
be  sold,  part  of  the  produce  of  it  should  be  appropriated  to  pay 
Bazett,  and  that  contract  was  undoubtedly  good  and  binding  as 
between  Fallon  and  Bazett.  The  commission  was  subsequently 
sold  through  the  agency  of  Messrs.  Collyer,  who  re- 
ceived *the  money  on  behalf  of  the  vendor ;  and  he  di-  [*470] 
rected  them  to  apply  a  certain  part  of  it  in  discharge  of 
the  claims  of  some  creditors,  whose  names,  with  the  amount  of 
their  respective  debts,  are  set  forth  in  a  written  particular.  The 
agents  consider  themselves  bound,  as  against  the  property,  to 
distribute  it  according  to  this  particular ;  though  having,  before 
it  was  so  applied,  received  notice  of  Bazett's  claim,  they  have 
thought  it  prudent  to  transfer  the  fund  into  court,  and  to  abstain 
from  acting  upon  their  own  responsibility.  The  vendor's  order 
to  the  agents  to  pay  the  creditors  was  an  appropriation  of  the 
money ;  and  these  creditors,  through  the  agents,  obtained  posses- 
sion of  the  fund.     Whether  the  vendor,  in  making  that  appro- 

(a)  1  Vefl.  jiUL  478. 
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priation,  committed  a  fraud  upon  his  contract  with  Bazett,  is  a 
question  with  which  they  have  no  concern ;  for  they  were  no 
parties  to  that  contract,  and  had  no  notice  of  it.  The  case  would 
be  very  different  if  it  were  shown,  either  that  they  had  notice  of 
Bazett  &  Co.'s  rights  under  the  agreement  with  Fallon,  or  that 
they  were  not  creditors  for  a  valuable  consida^tion. 

In  truth,  this  is  the  common  case  of  a  debtor,  who,  having  a 
fiind  in  the  hands  of  his  banker,  gives  some  of  liis  creditors  a 
right  to  take  it,  and  distribute  it  among  themselves  in  satisfac- 
tion of  their  demands.  The  order  on  Messrs.  CoUyer  to  pay  the 
creditors  enumerated  in  the  memorandum  of  the  12th  of  Janu- 
ary, was  an  assignment  by  Fallon  of  a  chose  in  action  ;  it  created 
lien,  and  those  in  whose  favor  it  was  given  got  hold  of  the  fund. 
The  adverse  claimants  have  nothing  to  oppose  to  this  lien  except 
contract. 

Therefore,  on  both  of  the  questions  raised  in  tiiis  suit,  Bazett 
must  £aiL(a) 


[*471]  *This  point  having  been  determined,  Mr.  BoupeUj  for 
the  assignee,  under  the  Insolvent  Debtors'  Act,  was  pro- 
ceeding to  argue,  first,  that  no  person  was  entitled  to  any  prefer- 
ence over  the  general  creditors ;  and,  secondly,  that  even  if  the 
creditors  whom  the  court  had  preferred  to  Bazett  &  Co.  were  to 
be  preferred  to  the  general  creditors,  Bazett  &  Co.  had  no  title 
to  priority,  and  ought  to  rank  pari  passu  with  the  other  creditors 
of  the  insolvent 

The  Master  of  the  Rolls  : — The  Master  in  his  report  finds 
that  no  assignment  of  the  estate  and  effects  of  Fallon  had  been 


(a)  See  the  following  caaee: — Crouch  y.  MarHni  2  Vem.  696 ;  Law  v.  Law^  Caa^ 
temp.  Talbot,  140 ;  Stuart  v.  Tucker,  2  W.  Blackst  1137  ;  Lidderdale  v.  The  Duke  of 
Mordroee,  4  T.  Rep.  248 ;  Stone  v.  Lidderdale^  2  Anst  633;  Mouys  y.  Leake,  8  T. 
Bep.  414;  Jkwie  y.  Edgar,  4  Taunt  63 ;  see  also  1  G.  2,  st  2,  c.  14^  and  1  G.  4,  c. 
119,  8.  38. 
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produced  before  him.  The  court  cwinot  listen  to  counsel  for  an 
alleged  assignee,  of  whose  title  to  that  character  of  assignee,  in 
which  alone  he  would  have  a  right  to  be  heard,  it  has  not  the 
requifiite  eyidenoe. 


The  decree  directed  that  the  Master  should  tax  the  costs,  and 
compute  interest  up  to  the  date  of  his  further  report  on  the  debts 
of  Fairlie,  Bonham  &  Co.,  Armitt  &  Borough,  and  Duberley, 
and  that  they  should  be  paid  their  principal,  interest  and  costs 
out  of  the  ^nd  in  court  It  then  ordered  "  the  residue  of  the 
money  and  cash  to  be  paid  to  the  defendant^  lUchard  C.  Bazett, 
on  account  of  his  claim  of  2,6S9{.  135.  9d  for  principal 
and  interest  mentioned  in  the  Master's  general  *report  ;(a)  [*472] 
and  his  Honor,"  the  decree  added,  "  doth  not  liiink  fit 
to  gire  any  costs  to  the  defendant^  B.  C.  Bazett(&) 


Sharkey,  the  assignee,  under  the  insolvent  debtors'  act,  pre- 
sented a  petition  of  rehearing,  which  prayed  that  the  court  would 
reverse  so  much  of  the  decree  of  the  15th  of  December,  1823, 
as  directed  the  residue  of  the  money  produced  by  the  sale  of  Fal- 
lon's commission  to  be  paid  to  the  defendant,  Richard  C.  Bazett, 

(a)  Sir  Thomaii  Flamer  did  not  decide  any  question  as  between  the  assignee 
under  the  Insolrent  Debtors'  Act  on  the  one  hand,  and  either  Bazett,  or  the  credi- 
tors vhose  priority  was  established,  on  the  other  hand ;  though  the  principles  on 
which  his  judgment  proceeded,  would  obviously  sustain  the  chiim  of  the  latter 
against  that  of  the  general  creditors.  Neither  was  the  direction  in  the  decree  for 
the  payment  of  the  residue  to  Bazett,  the  result  of  any  opinion  ezpreased  by  the 
court  on  any  question  that  might  be  raised  between  him  and  the  assignee.  In  the 
circumstances,  under  which  the  cause  came  on  to  be  heard,  Bazett  was  the  only 
party  before  the  court  who  was  in  a  condition  to  assert  any  ofadm  to  the  residue  * 
for  Sharkey  had  not  proved  himself  to  be  assignee. 

{b)  The  question  argued  and  decided  at  this  rehearing  had  not  been  brought  be. 
fore  the  court  at  the  original  hearing  on  fhrther  directions;  for  Sharkey,  not  being 
then  in  a  oondfilkm  to  make  out  his  titie  to  the  character  of  assignee,  could  not 
)  the  point 
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and,  instead  thereof,  would  order  that  residue  to  be  paid  to  the 
petitioner  in  his  character  of  assignee. 

It  did  not  question  the  priority  of  the  creditors  who  were  inr 
eluded  in  the  memorandum  of  the  12th  of  January,  1815, 

Mr.  Roupdl  and  Mr.  Knight  for  the  petitioner. 
Mr.  Hornej  Mr.  Shadiuell  and  Mr.  West  for  Bazett. 


The.  petitioner  had  obtained  an  order  to  prove  viva  voce  at  the 
hearing  the  assignment  to  him  of  Fallon's  estate  and 

[*473]  effects ;  but  Mr.  Home  and  Mr.  ShodweU  *relieved  him 
from  all  difficulty  on  that  point  by  admitting  that  he 

was  the  assignee  of  the  insolvent,  and  choosing  to  argue  the 

question  on  its  merits. 


For  the  petition  it  was  argued,  that  the  general  creditors  ought 
not  to  be  postponed  to  Bazett,  who,  with  his  cestui  que  trust  Col- 
vin,  were  at  the  utmost  only  specialty  creditors  of  Fallon. 
There  was  nothing  in  the  transactions  between  Fallon  and  Bazett, 
which  could  create  lien  upon,  or  amount  in  equity,  to  an  assign- 
ment of  the  proceeds  of  the  sale  of  the  commission.  Indeed, 
that  part  of  the  decree,  in  which  all  parties  acquiesced,  proved, 
that  the  alleged  lien  of  Bazett  was  altogether  a  nullity.  For  if 
Bazett  was,  in  truth,  assignee  of  the  fund,  his  title,  such  as  it  might 
be,  was  the  first  in  point  of  time,  and  would,  therefore,  have  pre- 
vailed against  the  equitable  assignment  to  particular  creditors 
contained  in  the  memorandum  of  the  12th  of  January.  In  fiict, 
however,  the  court  had  determined  in  favor  of  these  particular 
creditors,  and  had  even  refused  costs  to  Bazett.  Consequently, 
Bazett  could  not  be  assignee  of  the  fund;  and,  if  he  was  not 
such  assignee,  he  had  no  claim  upon  it,  except  as  ranking  pari 
passu  wiUi  the  other  creditors. 
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In  reply  to  this  line  of  argument,  Mr.  Home  and  Mr.  Shad- 
wdl  observed,  that  the  reason  why  Bazett  had  failed  in  the  com- 
petition with  the  creditors  enumerated  in  the  memorandum  was, 
that  these  creditors  had  been  held  to  be  assignees  of  particular 
portions  of  the  fund  for  valuable  consideration.  The  present 
claimant  did  not  fill  that  character ;  and  consequently,  there  was 
nothing  in  the  principle  which  had  prevented  Bazett 
from  having  the  first  priority,  to  exclude  him  *from  [*474] 
preference  over  the  general  mass  of  creditors.  The 
contract  of  Fallon  with  Bazett,  bound  the  proceds  of  the  sale  of 
the  cosmiission  as  between  the  parties  to  that  contract.  The  as* 
flignee  under  the  Insolvent  Act  could  not  be  in  a  better  situation 
than  the  insolvent  himself  would  have  been ;  and,  consequently, 
as  against  that  assignee  the  claim  of  Bazett  must  be  allowed. 


December  10^.— Lord  Gifford,  Master  of  the  Rolls  : — 
On  the  best  consideration  which  I  have  been  able  to  give  the 
subject  since  the  case  was  last  heard^  it  appears  to  me,  with  the 
utmost  deference  for  the  decision  of  the  late  Master  of  the  Rolls, 
that  Mr.  Bazett  cannot  substantiate  the  claim  which  he  has  made 
t>n  the  produce  of  these  commissions. 

It  has  been  settled  in  various  cases,  on  the  ground  of  publio 
policy,  and  it  was  admitted  in  the  argument,  that  the  pay  of  an 
oflScer  in  the  army  cannot  be  assigned  by  him  to  any  other  per- 
son. It  is  equally  clear,  that  he  has  no  right  to  alienate  his  com- 
mission ;  though,  if  he  wishes  to  retire  from  the  army,  he  may, 
under  special  circumstances,  and  through  the  medium  of  the 
commander  in  chie^  obtain  the  leave  of  the  crown  to  sell  out  for 
the  regulation  price.  Undoubtedly,  therefore,  the  commission 
itself  was  not  alienable  by  Captain  Fallon. 

All  that  Captain  Fallon  did  in  the  first  instance  was  to  deposit 
the  commission  itself  with  Mr.  Bazett  This  could  at  the  utmost 
give  a  lien  (if  such  a  Hen  could  be  given)  only  on  the  parch- 
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xnent  or  paper  of  the  instrument ;  and  of  that  lien,  such  as  it  is^ 
Mr.  Bazett  has  the  fiill  benefit ;  for  it  appears  by  the  Master's 
report,  that  the  eonunisaions  are  stUl  in  his  hands. 

[*475]  *Then,  by  the  deed  of  1812,  Captain  Fallon  consented 
that  Bazett  should  be  at  liberty  to  sell  the  commission. 
That  consent  never  could  be  enforced ;  neither  does  it  appear 
that  any  attempt  was  made  to  act  upon  it.  Bazett  never  could 
have  been  entitled  to  effect  a  sale :  for  no  officer  in  the  army 
can,  without  the  permission  of  the  crown,  authorize  any  other 
person  to  sell  his  conunission. 

A  covenant  was  likewise  procured  from  Fallon  that  he  would 
do  no  act  to  incumber  the  commission.  That  covenant  undoubt- 
edly still  exists  in  due  force,  if  any  remedy  upon  it  can  be  ob- 
tained. 

It  appears  to  me,  therefore,  that  the  deposit  of  the  commission, 
even  accompanied,  as  it  subsequently  was,  by  the  covenants  in 
the  deed  of  1812,  could  not  give  Mr.  Bazett  a  specific  lien  on 
the  purchase  money,  which  might  afterwards  be  paid  by  any 
other  officer,  to  whom  Captain  Fall<ni,  in  consequence  of  permis- 
sion granted  by  the  commander  in  chie^  might  sell  his  captaincy* 
of  dragoons. 

When  the  requisite  permission  was  obtained  in  1815,  Captain 
Fallon  had  no  communication  with  Mr.  Bazett ;  nor  was  Mr. 
Bazett  a  party  to  the  subsequent  sale.  Throughout  the  transac- 
tion Captain  Fallon  acted  by  his  own  authority.  It  was  he  who 
employed  the  plaintiff  to  sell  it ;  by  them  the  sale  was  effected  ; 
into  their  hands  the  purchase  money  was  paid.  The  money 
being  thus  paid  to  them,  I  do  not  see  how  Bazett  could  have 
maintained  an  action  at  law  against  them  for  money  had  and  re- 
ceived on  his  behalf  On  the  contrary,  it  is  admitted,  that  when 
the  money  came  into  the  hands  of  the  Messrs.  CoUyer,  Captain 
Fallon  had  full  authority  to  appropriate  any  part  of  it ; 
[*476]    and  iii$/t  authority  he  exercised  *by  ^,ppix)priating  a 
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sum  to  those  creditors  whose  pieferable  title  has  been  already 
ratified  by  the  court  The  appropriation  so  made  stands  on 
grounds  perfectly  different  from  the  present  claim ;  for  it  was 
an  appropriation,  not  of  money  io  be  received  by  the  sale  of  a 
commission,  but  of  money  which  had  been  actually  received  by 
the  plaintiffs,  and  had  become  a  debt  due  from  them  to  hiTin, 
The  moment,  therefore,  that  the  memorandum,  directing  them  to 
retain  a  sum  of  1,160/.  for  the  benefit  of  particular  persons,  was 
communicated  to  them,  they  became  trustees  of  so  much  of  the 
fund  for  the  use  of  the  persons  thus  specified.  With  respect  to 
the  residue,  the  case  is  different :  for,  unless  Captain  Fallon  con* 
fiented  to  the  appropriation  of  it,  as  he  had  consented  to  the  ap« 
propriation  of  the  other  sums,  it  could  not  but  continue  to  be 
what  it  was  when  it  first  came  into  the  hands  of  the  agents — 
money  had  and  received  by  them  for  his  use.  Did  he  then  ap» 
propriate  it  to  the  discharge  of  Bazett's  debt?  quite  the  contrary. 
No  sooner  did  Bazett  give  notice  of  his  claim,  than  Fallon  came 
forward  to  object  to  it,  and  to  assert  his  right  to  dispose  of  the 
money  as  being  received  for  his  own  use,  and  held  solely  for  his 
own  benefit. 

If  Bazett  has  no  claim,  it  is  clear,  Fallon  having  taken  the 
benefit  of  the  Insolvent  Act,  that  the  money  passed  by  the  as- 
signment to  Sharkey,  whose  title  as  assignee,  though  not  stated 
conclusively  in  the  report,  has  been  admitted  at  the  bar. 


♦BiNNINGTOK  V.  Habwood.  [*477] 

Bolls.— 1823 :  16th  and  IStfa  December.  1834:  10th  Febrnary.  1825:  26th 
Febroary. 

Where  a  decree  ordered,  that,  in  taking  the  aoootints  of  a  mortgagee  hi  poeseflsion, 
annual  rests  should  be  made,  and  that  the  rents  and  profits  of  the  premises,  as 
often  as  they  exceeded  the  interest  accrued  duo  on  the  debt,  should  be  applied  in 
reduction  of  the  principal ;  a  rest  ought  to  be  made  at  the  date  of  the  receipt  by 
the  mortgagee  of  a  sum  exceeding  the  interest,  though  occurring  hi  the  uiteryal 
between  the  annual  rests. 
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From  that  date  the  sabflequent  annual  rests  ought  tc  be  oompated. 

An  equity  of  redemption,  being  subject  to  a  trust  for  sale,  the  mortgagee,  with  scHne 
of  the  cestuis  que  trust  of  the  equity  of  redemption,  filed  a  bill  for  the  sale  of  the 
premises,  alleging  that  the  whole  of  his  principal,  with  an  arrear  of  interest,  was 
due  to  him,  and  suppressing  the  fact^  that  he  had  been  for  several  years  in  posses- 
sion :  the  result  of  the  aooount  was,  that  nothing  was  due  on  the  mortgage  when 
the  bill  was  filed :  Held,  that  the  mortgagee  must  pay  to  the  defendants  the  costs 
of  so  much  of  the  suit  as  related  to  the  mortgage,  and  the  accounts  and  inqui- 
ries conoeming  it 

Certain  freehold  and  copyhold  premises,  represented  by  the 
bill  as  being  subject  to  a  mortgage  for  6001.  to  Eadon,  were  de- 
vised and  appointed  by  Catharine  Binnington,  the  owner  of  the 
equity  of  redemption,  to  two  trustees  upon  trust  to  seD,  and,  after 
paying  the  mortgage  and  some  other  debts,  to  divide  the  residue 
of  the  produce  among  her  five  children  equally.  The  original 
trustees  being  dead,  and  the  legal  estate  in  the  premises  having 
descended  to  two  infants,  Eadon,  in  conjunction  with  two  of  the 
five  persons  entitled  beneficially  to  the  equity  of  redemption, 
filed  the  original  bill  on  the  12th  of  June,  1809,  against  the  three 
other  cestuis  que  trust,  who  were  stated  to  be  all  out  of  the  juris- 
diction of  the  court,  and  against  the  two  infant  trustees.  It  al- 
leged that  the  whole  of  the  500/.,  with  an  arrear  of  interest,  was 
due  to  Eadon  upon  his  mortgage,  and  that  he  was  mlling  to  con- 
cur with  his  co-plaintiiFs  in  a  sale ;  and  it  prayed,  among  other 
things,  that  the  freehold  and  copyhold  premises  might  be  sold ; 
that,  if  necessary,  an  account  might  be  taken  of  what  was  due  to 
Eadon  for  principal  and  interest ;  and  that  his  mortgage  debt 
might  be  discharged  out  of  the  money  to  be  raised  by  the  sale. 

[*478]        *The  answers  disclosed  a  fact  of  which  no  mention 

was  made  in  the  bill,  that  Eadon  had  been  for  many 

years  in  possession  of  both  the  freehold  and  copyhold  premises. 

On  the  6th  of  July,  1813,  a  decree  was  made,  which,  so  far  as 
Eadon  or  his  claims  were  concerned,  was  the  usual  decree  against 
a  mortgagee  in  possession ;  containing  the  common  directions, 
that  the  Master  should  tax  him  the  costs  of  the  suit,  and  set  an 
annual  value  by  way  of  rent  upon  the  premises,  with  which  he 
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was  to  be  chuTged  during  the  time  of  his  possession.  Under  this 
decree,  varied  in  some  collateral  points  by  an  order  of  the  13th 
of  November,  1818,  an  oecnpation  rent  was  fixed,  and  the  estates 
were  sold. 

In  the  subsequent  proceedings  it  appeared  that  the  copyholds, 
of  which  Eadon  had  claimed  to  be  mortgagee,  were,  in  truth,  not 
included  in  his  mortgage ;  and  it  was  further  alleged  by  those 
who  were  opposed  to  him  in  interest,  that  his  debt  had  been 
satisfied  by  the  rents  and  profits  which  he  had  received  before 
the  filing  of  the  bill,  and  that  his  conduct  had  been  such  as  not 
to  entitle  him  to  the  indulgence  with  which,  in  ordinary  cases, 
the  court  treats  a  mortgagee.  Accordingly,  the  matter  was 
brought  before  the  Lord  Chancellor,  by  a  petition  for  the  rehear- 
ing of  the  original  decree,  and  also  a  petition  of  appeal  from  an 
order  made  by  the  Vice-Chancellor.  In  this  stage  of  the  cause, 
the  Lord  Chancellor  gave  Eadon  the  option  of  being  treated, 
with  respect  to  the  copyhold  premises,  either  as  a  wrongdoer  or 
as  a  mortgagee  in  possession ;  and,  Eadon  having  elected  to  be 
dealt  with  in  the  latter  character,  a  decree  was  pronounced, 
which,  after  ordering  that  some  variations  should  be  made  in  the 
former  decree,  and  particularly  that  the  clause  providing  for  the 
taxation  of  Eadon's  costs  should  be  omitted,  directed  the 
following  *words  to  be  added  to  it :  "  And,  it  being  ad-  [*479] 
mitted  that  the  said  plaintifi*,  Francis  Eadon,  had  been 
in  possession  of,  or  in  the  receipt  of,  the  rents  and  profits  of  the 
said  copyhold  premises,  and  he  submitting  to  be  charged  as  a 
mortgagee  in  possession  thereof,  it  is  ordered  that  the  Master  do 
take  an  account  of  the  rents  and  profits  of  the  said  copyhold 
premises  received  by  the  said  Francis  Eadon,  or  by  any  other 
person  or  persons  by  his  order  or  for  his  use,  or  which,  without 
his  wilful  default,  might  have  been  received  thereout :  and  the 
said  Master  is  to  set  an  annual  value  by  way  of  rent  on  the  said 
copyhold  premises  for  the  time  during  which  Francis  Eadon  has 
been  in  the  possession  or  occupation  thereof  according  to  which 
the  said  Francis  Eadon  ought  to  be  charged,  and  the  said  Francis 
Eadon  is  to  be  charged  therewith  accordingly :  and  in  taking  the 
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said  account  of  the  rents  and  profits,  and  the  acootint  dineoted  by 
the  said  decree  with  respect  to  the  freehold  premises,  the  said 
Master  is  to  make  annual  rests,  and  when  and  as  <^)en  as  the 
rents  and  jprofits  of  the  said  freehold  and  copyhold  premises  shall 
exceed  the  interest  of  the  mortgage  debt,  it  is  ordered  that  the 
same  be  applied  in  reduction  of  the  principal  money  due  in  re- 
q)ect  of  the  said  mortgage  debt,"  &c. 

The  Master,  in  his  report,  made  the  first  rest  on  the  6th  of 
July,  1805,  when  he  credited  the  mortgagee  with  500?.  for  prin- 
cipal, and  75L  for  three  years'  arrear  of  interest,  and  debited  him 
with  two  sums  of  246/.  1*.  and  110/.  6«.,  which  had  been  received 
by  him  in  the  preceding  February,  for  profits  and  arrears  of  rent 
of  the  premises. 

To  this  report  an  exception  was  taken ;  and  the  exception, 
besides  resisting  the  report  on  two  other  points,  stated 
[*480]  "  that  the  Master  had  allowed  75/.  for  *three  years'  in- 
terest on  the  principal  sum  of  500/.  in  mortgage  to  the 
defendant  Francis  Eadon  up  to  the  5th  day  of  July,  1805,  &c. ; 
whereas  the  Master  ought  to  have  allowed  interest  on  the  said 
principal  smn,  not  up  to  the  5th  of  July,  1805,  but  only  up  to 
the  2d  of  February,  1805,  at  which  time  he  found  that  tiie  said 
Francis  Eadon  received  two  sums  of  110/.  55.  and  246/.  Is.  for 
profits  and  arrears  of  rent  of  the  mortgaged  premises,  and  ke 
ought  then  to  have  deducted  such  sums  from  the  principal  and 
interest  of  the  mortgage/' 

The  Master's  reason  for  making  the  rests  on  the  6th  of  July 
was,  that  the  mortgage  deed  bore  date  on  the  5th  of  July,  1798. 
from  which  day  the  interest  on  the  600/.  conmienoed. 

Mr.  Agar  and  Mr.  Knight^  for  the  exception : — ^By  the  words 
oi  the  decree,  the  sums  received  in  February,  1806,  were  to  be 
applied  forthwith,  first,  to  the  discharge  of  the  then  existing  ar- 
rear of  interest^  and  next  to  the  diminution  of  the  principal. 
The  Lord  Chanoellor,  in  ordering  annual  rests  to  be  made,  in- 
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tended  a  benefit  and  not  a  loss  to  the  mortgagor;  but  he  will  be 
a  sufferer,  instead  of  being  a  gainer,  by  that  which  was  meant  to 
be  beneficial  to  him,  if  the  Master's  mode  of  taking  the  account 
be  correct  The  mor^agee  reoeiyed  these  two  sums  in  Febru- 
ary :  he  is  not  charged  with  them  till  the  5th  of  July ;  and  jet 
dnring  all  this  period  interest  is  computed  upon  the  whole  of  his 
principal.  The  effect  of  such  a  mode  of  calculation  is  to  allow 
him  interest  on  the  whole  of  the  principal  debt,  after  a  laige  part 
of  it  has  been  paid. 

Mr.  Home  and  Mr.  Wakefield^  for  the  report: — ^The  decree  in 
express  tenns  directs  the  Master  to  make  annual  rests. 
Such  a  direction  excludes  all  rests  ^which  are  not  an-    [*481] 
nual ;  and  the  exceptants,  in  fiiot,  demand  that  the  Mas- 
ter shall  make  other  rests  besides  those  ordered  by  the  decree. 

December  18f^ — ^The  Master  op  the  Rolls  : — ^Notwithstand- 
ing the  elaborate  discussion  which  this  subject  received  in  the 
case  of  Raphael  v.  Boehm,{a)  there  is  considerable  doubt  as  to  the 
effect  of  a  direction  to  the  Master  to  make  annual  rests  in  taking 
'  accounts.  In  the  case  of  a  mortgagee,  however,  I  cannot  yield 
to  the  arguments  by  which  Mr.  Eadon's  counsel  have  endeavored 
to  maintain  the  report  A  mortgagee  can  never  receive  more 
than  his  principal  and  interest  on  it  at  the  rate  of  five  per  cent. 
Now,  ii^  in  the  early  part  of  the  year,  a  payment  is  made  to  him 
exceeding  the  interest  which  is  then  due,  and  he  is,  nevertheless, 
allowed  interest  on  the  whole  of  his  principal  down  to  the  end 
of  the  year,  what  is  the  profit  which  he  derives  from  his  mort- 
gage in  the  interval  between  the  date  of  that  payment  and  the 
date  of  the  annual  rest?  It  is  clear  that  a  part  of  his  principal 
has  been  repaid  to  him,  and  yet  he  receives  interest  upon  the 
whole  of  it:  in  other  words  he  gets  more  than  five  per  cent,  on 
the  sum  for  which  he  is  actually  a  creditor.  Suppose  that  the 
sum  paid  to  Eadon  on  the  2d  of  February  had  been  equal  to  the 
whole  of  the  5001,  with  the  arrears  of  interest  calculated  to  that 

(a)  11  Tea  92. 
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day,  would  lie  have  been  entitled  to  interest  on  the  5002.  np  to 
the  5th  day  of  July?  Is  it  possible  that  such  should  be  the 
effect  of  a  dilution  to  make  annual  rests  ?  The  sums  which  a 
mortgagee  in  possession  receives  in  respect  of  the  mortgaged 
premises,  at  times  intermediate  between  the  dates  of  the  annual 

rests,  must  be  applied,  when  they  exceed  the  interest, 
[*482]    to  the  reduction  of  the  principal ;  and,  in  *the  present 

case,  that  course  is  clearly  prescribed  by  the  very  words 
of  the  decree. 


The  order  made  was,  "  that  the  exception  should  be  allowed, 
except  as  to  the  sum  of  75Z. ;  and  as  to  the  said  sum  of  762.  the 
exception  was  allowed  as  to  so  much  as  was  composed  of  interest 
between  the  2d  of  February  and  the  6th  of  July ;  and  as  to  such 
interest  and  the  other  part  of  the  exception,  it  was  referred  back 
to  the  Master  to  review  his  report." 


The  Master,  in  reviewing  his  report,  made  a  rest  on  the  2d  of ' 
February,  1805,  and  annual  rests  on  the  2d  of  February  in  each 
succeeding  year,  and  not,  as  he  had  before  done  on  the  6th  of 
July. 

Eadon  took  an  exception  to  the  report  thus  reviewed ;  insist- 
ing that  the  Master,  after  having  ascertained  what  was  due  on 
the  mortgage  on  the  2d  of  February,  ought  to  have  computed 
interest  thereon  to  the  6th  of  July,  1805,  and  thence  to  have 
settled  the  accounts  by  annual  rests. 

Mr.  Home  and  Mr.  Wakefidd^  in  support  of  the  exception, 
argued,  that  the  effect  of  the  order  on  the  former  exceptions  was 
merely  to  disallow  certain  items  which  the  then  report  allowed 
to  Eadon ;  so  that  under  it,  the  Master  could  correct  only  those 
particular  items,  but  had  no  power  to  model  the  accounts  anew, 
or  to  vary  the  date  of  the  annual  rests 


CASES  IN  CHANCERY.  4Si 

1823. — ^Binoington  y.  Uarwood. 

1825 :  February  26<A.— Lord  Gifpord,  The  Mastbr  op  the 
Bolls,  was  of  opimoii  that  the  report  was  xight,  and  oyerruled 
the  exception.^ 


*The  resolt  of  the  account,  as  stated  in  the  Master's  [*488] 
final  report,  was  that  on  the  2d  of  February,  1809,  being 
the  annual  rest  immediately  preceding  the  12th  of  June,  1809, 
which  was  the  date  of  the  filing  of  the  bill,  a  balance  of  some- 
what less  than  122.  was  all  that  remained  due  to  Eadon  upon  his 
mortgage ;  and  that,  at  the  next  annual  rest,  on  the  2d  of  Feb- 
ruary, 1810,  there  was  a  considerable  balance  against  him.  The 
proportion  of  the  occupation  rent  for  the  period  between  the  2d 
of  February  and  the  12th  of  June,  was  greater  than  the  sum  due 
to  him  on  the  former  day ;  so  that,  if  he  was  to  be  considered  as 
accoxmtable  on  the  12th  of  June,  for  so  much  of  the  annual  rent 
as  was  proportional  to  the  part  of  the  year  which  had  then 
elapsed,  he  had  been  overpaid  at  the  time  when  the  bill  was  filed. 
Under  these  circumstances,  the  question  arose,  by  whom  should 
the  costs  of  the  suit  be  borne  ? 

In  the  course  of  the  proceedings,  various  suits  both  of  revivor 
and  of  revivor  and  supplement,  had  become  necessary,  in  aU  of 
which  Ead<m  was  a  defendant. 

Mr.  Agar,  Mr.  Knight^  Mr.  Rmipdl  and  Mr.  OurraJU^  for  par- 
ties adverse  in  interest  to  Eadon : — As  this,  they  argued,  was  in 
eflFect  a  suit  for  the  payment  of  a  pretended  mortgage  debt,  which 
now  appeared  to  have  been  overpaid  at  the  time  of  filing  the  bill, 
it  must  be  treated  as  a  proceeding  altogether  unnecessary  and 
improper ;  and  it  could  not  be  entitled  to  more  fevor  or  indul- 
gence than  a  foreclosure  suit  would  have  met  with  under  similar 
circumstances.  A  mortgagee,  who  files  a  bill  of  foreclosure, 
when  nothing  is  due  to  him,  invariably  pays  costs ;  and,  upon 
the  same  principle,  the  costs  of  the  present  suit  must  fall  upon 
Eadon, 
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[♦484]  *Mr.  Home  and  Mr.  Wakefield,  for  Eadon :— This  is 
not  a  bill  of  foreclosure,  but  a  bill  for  the  sale  of  the 
premises.  The  two  cestuis  que  trust,  who  are  co-plaintifft  with 
Eadon,  had  a  right,  as  against  the  trustees  and  the  other  cestui 
que  trust,  to  call  for  a  sale ;  but  a  sale  could  not  take  place  with- 
out Eadon*s  consent,  or  considering  the  circumstances  in  which 
the  property  stood,  be  carried  completely  into  eflFect  without  the 
interposition  of  this  court.  A  suit,  therefore,  if  not  absolutely 
necessary,  was  at  lea^  proper ;  to  that  suit  Eadon  was  a  neces- 
sary party ;  if  he  had  been  a  defendant,  it  would  have  been 
ridiculous  to  have  talked  of  throwing  the  costs  of  the  proceed- 
ings upon  him ;  and  shall  he  fare  the  worse,  because,  out  of  his 
anxiety  to  save  the  estate  the  expense  of  an  additional  party,  he 
has  consented  to  be  a  co*plaintiff  instead  of  a  defendant  7  It  was 
the  honest  belief  of  all  parties,  at  the  time  when  the  bill  was 
filed,  that  there  was  a  balance  due  to  the  mortgagee.  Even  upon 
the  account,  as  it  now  stands,  after  every  technical  advantage  has 
been  taken  of  his  situation,  and  he  has  been  charged,  as  mort- 
gagee in  possession,  with  the  rent  of  premises  of  which  in  truth 
he  was  not  mortgagee,  there  was  a  balance  due  to  him  at  the 
annual  rest  immediately  preceding  the  institution  of  the  suit 

The  Master  op  the  Eolls  :— I  cannot  throw  the  costs  of  the 
whole  suit  upon  Eadon.  As  this  freehold  and  copyhold  estate 
was  subject  to  a  trust  for  sale,  it  was  undoubtedly  competent  to 
the  owners  of  two-fifths  of  the  equity  of  redemption  to  come  to 
the  court  for  the  purpose  of  having  the  trust  executed.  So  far 
as  the  suit  had  that  object,  I  cannot  say  that  it  was  instituted 

improperly ;  and  there  is  no  evidence  that  Eadon  had 
[*485]    recourse  to  any  improper  *practicea,  or  exercised  any 

undue  influence  over  the  persons  who  became  co-plain- 
tifb  with  him  in  the  original  suit,  in  order  to  induce  them  to 
concur  with  him  in  the  proceedings. 

But  infinitely  the  greater  part  of  the  expenses  of  this  suit  has 
been  occasioned  by  the  accounts  and  inquiries  relative  to  the 
mortgage  debt ;  and,  to  determine  by  whom  this  portion  of  the 
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oosts  ought  to  be  paid,  we  most  inquire  whether  Eadon  lias 
stated  his  cajse  fairly  in  his  bill.  He  has  not  stated  it  fidrly. 
The  bill  contains  not  the  slightest  mention  of  the  fitct  that  he 
was  then,  and  had  been  for  many  years,  in  possession  of  the 
premises ;  and  it  was  the  answers  of  the  defendants  which  first 
disclosed  that  most  important  circumstance.  Not  only  does  Ea- 
don suppress  that  which  he  ought  to  have  stated ;  he  likewise 
alleges  that  which  ought  not  to  have  been  alleged ;  for  he  asserts 
that  the  whole  of  his  principal,  with  an  arrear  of  interest,  was 
then  unpaid.  The  frame  of  the  suit,  too,  is  not  unworthy  of  no- 
tice. All  the  owners  of  the  equity  of  redemption,  except  those 
who  are  stated  to  be  out  of  the  jurisdiction  of  the  court,  are 
made  co-plaintiffs  with  him ;  so  that  there  was  a  great  proba- 
bility that  if  his  accounts  were  gone  into,  no  person  beneficially 
interested  in  the  result  would  be  present  at  the  investigation, 
except  his  own  co-plaintiffs. 

The  accounts  have  now  been  taken  against  him,  and  from 
them  it  appears  that  when  he  filed  the  bill  he  had  been  overpaid 
by  a  few  pounds.  If  he  had  filed  a  bill  of  foreclosure,  the  ac- 
count would  have  been  taken  up  to  the  day  of  filing  the  bill ; 
and  if  it  had  turned  out  that  on  that  day  nothing  was  due  to 
him,  he  must  have  borne  the  expenses  of  the  suit  which  he  had 
80  improperly  instituted.  If,  again,  he  had  been  made  a 
♦defendant  to  a  bill  calling  for  a  sale  of  the  premises,  [*486] 
he  would  have  been  bound,  in  his  character  of  mortga- 
gee in  possession,  which  carries  with  it  the  obligation  of  having 
accurate  accounts  always  ready,  to  have  stated  in  his  answer  the 
amount  of  his  demand  fairly ;  and  if  he  had  done  so,  the  ceBtui  que 
tntstf  finding  that  he  had  admitted  himself  to  have  been  fully 
paid,  might  have  declined  to  ask  or  prosecute  any  inquiries  or 
accounts  against  him,  and  might  have  proceeded,  without  ex- 
pense or  delay,  to  a  sale  of  the  estate.  That  could  not  be  done, 
because  Eadon  concealed  the  true  state  of  the  case ;  and  it  is  his 
misconduct  which  has  occasioned  all  the  expen^  of  the  accounts 
and  inquiries  relative  to  his  mortgage.  Therefore,  as  between 
him  on  the  one  hand,  and  the  defendants  in  the  original  suit  and 
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their  representatives  in  the  revived  and  supplemental  suits  <hi 
the  other,  he  must  pay  to  those  defendants  and  their  repreaentar 
tives  the  costs  of  so  much  of  the  proceedings  in  these  causes  as  re- 
late to  his  mortgage,  and  the  accounts  and  inquiries  concerning  it. 

As  to  the  cestuis  que  trust,  who  were  originally  co-plaintifib 
with  Eadon,  though  I  will  not  make  them  pay  costs,  I  cannot 
give  them  costs  against  him. 


Del  Pont  v.  Db  Tastet. 


1825 :  19th  and  20th  December. 

A  few  lumeceesaiy  wordB  in  »  bill  do  not  render  it  impertiDent 
In  a  bill  for  an  account,  it  is  not  impertinent  to  set  out  at  length  letters  sent  to  the 
defendant  demanding  the  account,  though  the  bill  contains  a  general  allegation 
that  applications  have  been  made  to  the  defendant  to  account,  and  the  usual 
charge  as  to  letters  in  the  possession  of  the  defendant. 

The  plaintLSs  in  this  case  were  Juan  Jose  Marco  del  Pont,  a 
merchant  at  Madrid,  and  William  Matthiessen,  his  at- 
[*487]  tomey  in  this  country,  for  the  purposes  *of  this  suit; 
and  the  principal  object  of  the  bill  was  to  compel  the 
defendant,  a  merchant  in  London,  to  account  for  the  proceeds  of 
some  doubloons,  alleged  to  have  been  remitted  to  him  fix>m 
Lima,  on  account  of  the  plaintiff  Del  Pont.  Various  letters  re- 
specting the  doubloons  had  been  written  by  the  defendant,  in  the 
French  and  Spanish  languages,  to  the  plaintiff  Del  Pont,  and  to 
some  merchants  at  Hamburgh,  who  had  acted  as  his  agents  in 
the  business ;  and  the  bill  set  forth  translations  of  different  pa&i 
sages  in  these  letters.  The  statement  in  the  bill  of  each  of  these 
translations  was  introduced  in  the  following  manner:  "That  on 
or  about  &c.,  the  defendant  wrote  and  sent  to,  &c.,  a  letter  in  the 
French,  or,  as  the  case  might  be,  in  the  Spanish  language,  in 
which,  according  to  an  accurate  translation  of  such  letter  into 
the  English  language,  he,  the  defendant,  expressed  himself  in 
the  words  and  figures,  or  to  the  purport  and  effect,  following 
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that  is  to  say,  &o.  The  bill  also  contained  a  long  statement  of 
the  power  of  attorney  by  which  the  plaintiff  Matthieasen  was 
appointed  the  agent  of  the  plaintiff  Del  Pont ;  and,  in  addition 
to  the  general  allegation  that  application  had  been  made  to  the 
defendant  to  account,  and  the  usual  charge  as  to  letters,  papers 
and  writings  in  the  possession  of  the  defendant,  it  set  out,  by 
way  of  charge,  two  letters  demanding  the  account  required  by 
the  bill,  which  had  been  sent  to  the  defendant  by  the  solicitor  of 
the  plaintiffs  shortly  before  the  bill'  was  filed 

.  The  bill  was  referred  for  impertinence ;  and,  on  the  20th  of 
November,  1822,  the  Master  reported  it  to  be  impertinent,  as  to 
the  principal  part  of  the  power  of  attorney,  and  as  to  the  .words 
"  in  the  words  and  figures  or,"  wherever  they  occurred  as  intro- 
ductory to  the  translations  of  the  letters, 

*The  defendant  excepted  to  the  report,  insisting,  that  [*488] 
the  Master  ought  to  have  found  the  bill  to  be  imperti- 
nent as  to  the  words,  "according  to  an  accurate  translation 
of  such  letter  into  the  English  language,"  introductory. to  the 
translations  of  the  letters :  and  as  to  the  whole  of  the  letters  sent 
to  the  defendant  by  the  plaintiflfe'  solicitor.  The  plaintiflfe  also 
excepted  to  the  report,  so  far  as  it  stated  the  bill  to  be  imperti- 
nent as  to  the  words  "  in  the  words  and  figures  or,"  but  they 
did  liot  dispute  the  report  as  to  the  power  of  attorney. 

The  two  sets  of  exceptions  were  heard  before  the  Vice-Chan- 
ccUor  on  the  20th  of  November,  1828,  when  his  Honor  ordered 
the  defendant's  exceptions  to  be  overruled,  and  the  plaintifl&'  ex- 
ceptions to  be  allowed. 

From  this  order  the  defendant  appealed  to  the  Lord  Chancel- 
lor ;  and  the  appeal  now  came  on  to  be  argued. 

Mr.  Agar  and  Mr.  Koe,  for  the  appellant,'  referred  to  Lord 
Coventry's(a)  and  Lord  Clarendon's(i)  orders  against  imperti- 
nence ;  and  argued  that,  from  the  burden  of  the  stamp  duties,  it 

(a)  Beames'  Oiden»  69.  {b)  Ibid,  165. 
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was  now  more  incumbent  upon  the  court  to  protect  the  suitors 
fifom  prolixity  in  pleading.  They  insisted  that  it  was  unneces- 
sary to  set  out  the  letters  written  by  the  plaintiff's  solicitor,  and 
said  that  the  language  of  the  bill,  in  the  points  excepted  to,  was 
such  that  it  was  impossible  for  the  defendant  to  answer. 

Mr.  PhiUtmare,  for  the  respondent,  contended  that  though  the 

words  in  question  might  be  superfluous,  they  were  not  imperti- 
nent, and  that  impertinence,  in  the  sense  which  the  court 

[*489]  applied  to  the  words,  was  a  ^statement  of  irrelevant  mat- 
ter.   He  said  that  a  particular  answer,  as  to  the  letters 

written  by  his  solicitor,  might  be  most  material  to  the  plaintiff's 

case. 

The  Lord  Chancellor  : — There  is  a  much  greater  degree 
of  importance  belonging  to  this  question  than  there  would  be 
if  it  affected  the  present  case  only.  The  Masters  have  before 
represented  to  me,  that  it  is  absolutely  necessary  some  step  should 
be  taken  to  prevent  references  for  impertinence  from  being  car- 
ried into  their  offices,  without  the  responsibility  of  counsel.  I 
do  not  enter  into  the  question  whether  the  demand  made  by  this 
bill  can  be  supported.  It  must  be  remembered,  that  if  references 
of  this  nature  can  begin  without  some  sanction  that  they  are 
right,  it  may  be,  in  very  many  cases,  that,  for  the  purpose  of 
delay,  impertinence  will  be  suggested  where  the  suggestion  can- 
not be  sustained.  Much  of  the  expense  of  proceedings  in  this 
court  arises  from  the  heavy  burden  of  stamps ;  but  I  cannot 
agree  that  the  mere  existence  of  revenue  laws  can  make  any  dif- 
ference in  the.  question,  as  to  what  is  or  is  not  to  be  considered 
impertinent.  Looking  at  what  has  been  the  course  of  proceed- 
ings in  this  court  ever  since  I  can  remember  it,  I  cannot  lay  it 
down,  that  twenty  words  shall  be  considered  impertinent,  and 
that  nineteen  words  shall  not  be  considered  impertinent:  I 
am  unable  to  form  a  rule  more  distinct  than  this,  to  put  it  to  .the 
honor  of  counsel  to  recollect,  that  there  may  be  an  oppressive 
use  of  a  rule  in  itself  calculated  to  prevent  oppression,  and  that 
they  owe  it  to  the  court  to  take  care  that  there  shall  be  none ,  to 
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say  that,  because  there  are  here  and  there  two  or  three  unneces- 
sary words,  it  is  making  a  right  use  of  a  rule  to  prevent  oppres- 
sion to  refer  the  bill  for  impertinence,  is  a  thing  the 
court  ought  not  to  endure.  Ilj  *has  been  said,  tiiat  [*490] 
from  the  language  of  this  bill^there  is  dif&culty  in 
answering  the  questions,  but  I  see  no  difficulty  in  answering 
them  ;  not  that  the  feet  of  there  being  difficulty  in  answering  a 
question  would  necessarily  make  the  question  impertinent :  by 
no  means.  With  respect  to  the  other  part  of  the  case,  the  letters 
written  to  the  defendant,  we  have  been  in  a  great  mistake  ever 
since  I  remember  the  court  if  the  statement  of  those  letters  is  to 
be  considered  impertinent,  because  there  is  a  general  charge  in 
the  bill  as  to  letters  in  the  possession  of  the  defendant ;  the  de- 
fendant might  say  that  these  letters  were  not  in  his  possession, 
but  he  might  be  well  able  to  say  whether  he  received  them  or 
not.  Besides,  it  is  not  a  feir  thing  to  remind  a  man,  by  specify- 
ing the  particulars  of  that  to  which  you  want  a  specid  answer, 
upon  which  answer  your  whole  case  may  depend.  Upon  the 
whole,  I  am  clearly  of  opinion  that  the  Vice-Chancellor  is  right 

Order  affirmed. 


*WiLLCox  V.  Bellaers  [*491] 

Rolls.— 1S23:  24th  December. 

Where,  in  a  suit  by  a  vendor  for  specific  performance,  the  Master  reported  in  favor 
of  the  title,  but  the  court,  on  an  exception  taken  by  the  purchaser,  deemed  the 
title  doubtftil,  an  order  was  made  dismissing  the  bill  without  costs,  but  neilher 
allowing  or  disallowing  the  exception. 

Ck>nstruction  of  words  of  a  devise  as  to  giving  an  estate  taiL 

Thomas  Willcox,  by  his  will,  devised  all  his  freehold  and 
copyhold  or  customary  messuages  and  hereditaments  to  his  son 
Henry  Thomas  Willcox,  during  his  life ;  then,  after  his  decease, 
to  such  of  his  children,  and  in  such  shares  and  proportions  as  the 
said  Henry  Thomas  Willcox  should  by  his  last  will  appoint,  and 
to  their  heirs  and  for  want  of  such  appointment,  and  as  to  those 
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ports  of  the  premises  of  which  no  appointment  should  be  made, 
to  the  heirs  of  the  body  of  the  said  Henry  Thomas  Willcox  and 
their  heirs  forever.    In  case  Henry  Thomas  Willcox  should  die  i 

without  issue,  then,  immediately  from  and  after  his  decease,  the  j 

testator  devised  the  estate  to  his,  the  testator's  daughter,  Eliza- 
beth Willcox,  during  her  life,  remainder  to  such  of  her  children^ 
and  in  such  shares  as  she  should  appoint,  and  in  de&ult  of  ap- 
pointment to  the  heirs  of  her  body,  and  their  heirs  and  assigns 
forever.  "  And  in  case  my  son,"  continued  the  testator,  "  shall 
live  and  have  children  as  aforesaid,  then  I  give  and  bequeath 
onto  my  said  daughter  Elizabeth  the  sum  of  6002.,  to  be  paid  her  , 

on  her  attaining  the  age  of  twenty-one  years,  or  day  of  marriage.' 
Then,  after  bequeathing  to  his  daughter  a  legacy  of  200t,  and  to 
his  wife  an  annuity  of  102.  during  her  widowhood,  the  testator 
devised  all  the  residue  of  his  estate,  aftier  payment  of  debts,  lega- 
cies, and  funeral  expenses,  to  his  said  son  Henry  Thomas  Will- 
cox, or,  if  he  died  under  the  age  of  twenty-one  years,  and  with- 
out issue,  to  his,  the  testator's  daughter  Elizabeth* 

[*492]  *Henry  Thomas  Willcox  was  not  the  heir  at  law  of 
the  testator.  Soon  after  he  attained  his  fuU  age,  and 
before  he  had  any  issue,  he  suflFered  a  recovery,  the  uses  of  which 
were  declared  to  be  to  himself  in  fee.  He  afterwards  contracted 
to  sell  the  premises  to  the  defendant,  and  the  bill  was  filed  to 
enforce  the  specific  performance  of  that  contract.  Upon  the 
coming  in  of  the  answer,  an  order  was  made  referring  the  title 
to  the  Master :  the  Master  reported  in  favor  of  the  title,  and 
upon  exceptions  to  that  report  the  question  was  now  raised, 
whether  Willcox,  xmder  the  will  and  the  recovery,  could  give  a 
good  conveyance  of  the  fee. 

Mr.  Sugden  and  Mr.  Pemberton,  for  the  exception: — The 
vendor  puts  his  case  in  two  ways.  He  says,  that  either  he  is  a 
tenant  in  tail  under  the  will,  and  then  he  has  acquired  a  fee  by 
the  recovery,  or  that  he  is  tenant  for  life  with  contingent  re- 
mainders in  fee  over,  and  then  that,  by  the  recovery,  he  has  de- 
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stroyed  these  contingent  remainders,  and  takes  the  fee  under  the 
residuary  clause. 

The  will  gives  the  estate  to  him  for  life,  then  to  his  children 
in  fee  as  he  shall  appoint,  and  in  default  of  appointment  "to  the 
heirs  of  his  body  in  fee."  These  words  will  not  give  him  an 
estate  tail ;  for  to  put  such  a  construction  upon  them,  would 
prevent  the  fee,  which  is  expressly  given,  from  taking  eflFect ; 
and,  to  give  that  fee  effect,  we  must  construe  "  heirs  of  the  body" 
to  mean  children.  The  words  "in  case  my  said  son  Henry 
Thomas  Willcox  shall  happen  to  die  without  issue,"  must  be  con- 
sidered as  meaning,  not  an  indefinite  failure  of  issue,  but  djring 
without  issue  at  the  time  of  the  death  of  Henry  Thomas,  and,  in 
that  event,  the  testator,  from  and  immediately  after  his  son's  de- 
cease, gives  the  premises  to  his  daughter. 

*This  construction  is  further  strengthened  by  the  pro-  [*493] 
vision  made  for  the  daughter.  That  provision  was  in- 
tended for  the  case  in  which  she  would  not  take  the  estate ;  and 
what  was  that  case?  "  In  case  my  son  shall  live  and  have  chil- 
dren as  aforesaid."  The  intention  must  have  been,  that  if  the 
son  died  and  left  children,  his  children  should  take  a  fee ;  if  he 
died  leaving  no  children,  the  limitations  to  the  daughter  and  hex 
children  were  to  take  effect. 

Again,  If  it  be  contended  that  Henry  Thomas  Willcox  was 
tenant  for  life,  with  contingent  remainders  over  to  his  children 
on  the  one  hand,  if  he  had  any,  and  if  he  had  not,  to  the  daugh- 
ter and  her  children,  we  reply,  that  we  cannot  be  compelled 
to  take  a  title  depending  on  the  destruction  of  contingent  re- 
mainders. In  &ct,  however,  the  limitations  to  Elizabeth  and 
her  children  may  be  construed  to  be  executory  devises. 

The  following  cases  were  cited,  Doe  v.  Fro8t,{a)  Oretion  v. 
Hdivard,{b)  Meseri  v.  James,{c) 

(a)  3  B.  5106.  (&)  6  Taunt  94.  (c)  1  B.  ft  B.  484. 
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Mr.  Preston  and  Mr.  Barber  contended  that  the  vendor  took 
by  the  rules  of  law  an  estate  tail,  and  that  there  did  not  occur  in 
this  will  any  words  sufficient  to  exclude  the  operation  of  the 
legal  rule.  They  relied  on  the  case  of  Doe  v.  Jesson,{a)  as  a  de- 
cisive authority  in  their  favor,  and  they  cited  Ooodright  v.  Pol- 
lyn^{b)  Frank  v.  Stovin,{c)  Measure  v.  Oee,{d)  Smith  v.  Beath,{e) 
Doe  V.  SooU.{g) 

[*494]  *Mr.  Svjgden  in  reply : — All  the  cases  in  which  it  has 
been  held  that  a  person  described  as  a  tenant  for  life, 
took  an  estate  tail,  depended  on  this  principle,  that  there  was  a 
general  gift  over  in  default  of  a  Avhole  class  of  issue  of  that  per- 
son, and  that  there  were  no  words  which  could  possibly  have 
carried  the  estate  through  the  Avhole  of  that  class  of  issue,  if 
taken  by  them  as  purchasers ;  and  that,  therefore,  an  estate  of 
inheritance  was  given  to  the  ancestor,  in  order  that  the  estate 
might  be  carried  through  all  that  line  of  heirs  who  were  clearly 
meant  to  take.  But  where  the  words  were  sufficient  to  carry  the 
lands  through  the  whole  of  that  class  of  issue  who  were  intended 
to  take  (as  for  instance  where  there  were  words  sufficient  to 
pass  a  fee),  the  court  has  never  given,  by  construction,  an  estate 
of  inheritance  to  the  person  named  as  tenant  for  life. 

Doe  V.  JessonQi)  has  no  connection  with  this  case.  There  no 
words  occurred  which  would  give  the  estate  to  the  whole  line 
of  issue,  whom  it  was  clearly  the  testator's  intention  to  include, 
unless  there  was  an  estate  tail  in  the  first  tenant  for  life ;  and 
accordingly  the  Court  of  King's  Bench  held  that  the  issue  took 
only  as  tenants  for  life.  The  House  of  Lords,  on  the  other  hand, 
held  that  the  first  tenant  took  an  estate  tail,  because  otherwise 
tlie  intention  of  the  testator  could  not  be  eflFectuated.  Here 
there  are  words  which  may  carry  the  estate  through  a  whole  line 
of  issue,  for  a  fee  is  given  them. 

(a)  6  Maule  ft  6eL  95 ;  2  Bligh.  1.  («)  5  Had.  397. 

(b)  2  Lord  Raymond,  147.  (^)  3  M.  ft  S.  30Q. 

(c)  3  East,  648.  {h)  5  Maule  ft  Bel  95;  2  Bligh,  1. 
(4)  6  B.  ft  A.  713. 
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1824:  December  23c?.  1825:  February  9(*.— The  Master  of 
THE  Bolls  stated  that  the  case  of  Doe  y.  Je88(m 
ought  to  be  a  lesson  to  the  court  on  the  *nece88ity  of  [*495] 
caution.  There  the  King's  Beach  and  the  Hocise  of 
Lords  had  come  to  opposite  conclusions  with  respect  to  the  effect 
of  certain  words  in  creating  an  estate  tail.  He  could  not  but 
consider  that  there  was  a  very  nice  and  doubtful  question  on  the 
construction  of  the  will  on  which  the  title  of  the  present  plain- 
tiffe  rested ;  and  Sheffield  v.  Lord  Mulgrave,{a)  Roakev.  K2dd,{b) 
and  many  other  cases,  showed  that  the  court  would  not  compel 
a  purchaser  to  take  a  doubtful  title,  or  to  accept  a  case  for  the 
opinion  of  a  court  of  law.  Therefore,  without  either  allowing  or 
overruling  the  exceptions,  and  without  expressing  any  opinion 
on  the  title,  he  thought  the  bill  ought  to  be  dismissed. 


It  appeared  that  only  the  exceptions  had  been  set  down,  so 
that  no  order  of  dismissal  could  be  pronounced.  BHs  Honor, 
therefore,  ordered  that  the  exceptions  should  still  stand  for  judg- 
ment. The  defendant  then  obtained  by  petition  an  order  that 
the  cause  should  be  set  down  to  be  heard  on  fiirther  directions 
and  costs,  and  that  it  should  be  advanced  to  be  heard  on  the  9th 
of  February,  together  with  the  exceptions  which  stood  for  judg- 
ment. On  that  day  an  order  was  made  that  the  bill  should  be 
dismissed  without  costs,  and  that  the  deposit  on  filing  the  excep- 
tions should  be  returned  to  the  defendant 


The  plaintiff  appealed. 

1827. — Lyndhurst^  Lord  Chancellor,  aflSrmed  the  order. 

(a)  a  Vee.  528.  Q>)  5  Ves.  Jtm,  647. 
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[*496]  *CoNST  V.  Harris. 

1823:  12th  and  31st  May;  12th,  18th  and  28th  June ;  and  20th  November.  1824: 
6th,  7  th  and  18th  February. 

The  court  will  entertain  a  bill  to  compel  partners  to  act  according  to  the  provisions 
of  instruments  into  which  they  have  entered,  and,  where  it  will  interfere  for  that 
purpose,  will  take  care  that  the  decree  shall  not  be  defeated  by  anything  done  in 
the  meantime. 

Thus,  where  in  1812,  the  then  proprietors  of  Ck)vent  Garden  Theatre  executed  a 
deed,  by  which  they  covenanted  and  agreed  that  the  profits  of  the  theatre  should 
be  exclusively  appropriated  to  particular  purposes,  and  that  the  treasurer  for  'the 
time  being  should  be  irrevocably  directed  so  to  apply  the  profits,  and  in  1822, 
parties  then  entitled,  under  the  former  proprietors,  to  seven-eighths  of  the  theatre 
ontered  into  an  agreement,  which  provided,  m  some  respects,  for  a  different  appli- 
cation of  the  profits,  and  otherwise  affected  the  rights  of  a  party  interested  in  the 
remaining  eighth,  who  was  not  consulted  on  the  subject,  the  court,  upon  a  bill 
filed  by  that  party,  fbr  the  specific  performance  of  the  covenants  and  agreements 
contained  in  the  deed  of  1812,  appointed  a  receiver. 

Wliere  a  bill  is  filed  to  stay  waste,  and  a  demurrer  is  put  in,  the  court  wil  hear  the 
demurrer  immediately. 

Where  there  is  a  case  for  a  special  injunction,  and  the  u^unction  will  operate  for 
the  benefit  of  parties  not  before  the  court,  the  absence  of  those  parties,  though 
made  the  ground  of  demurrer  to  the  bill,  wiU  not  prevent  the  court  fix>m 
interposing. 

Where  an  executor  has  not  assented  to  a  specific  bequest,  the  persons  beneficially 
entitled  are  not  necessary  parties  to  a  suit  relating  to  the  property  specifically 
bequeathed. 

The  court  will  not  appoint  a  receiver,  or  a  manager,  of  any  partnership  oonceni, 
unless  the  suit  be  ao  framed,  as  that  a  decree  may  be  made,  either  that  the  ooa* 
cem  shall  be  carried  on,  according  to  the  terms  of  an  instrument,  which,  by  the 
agreement  of  the  parties,  is  to  regulate  the  mode  of  its  being  carried  on,  or,  that 
it  shall  be  wholly  put  an  end  to. 

Articles  agreed  on  to  regulate  a  partnership,  cannot  be  altered  without  the  consent 
of  all  the  partners. 

But  the  continuance  or  discontinuance  of  a  practice,  not  stipulated  for,  or  made  the 
subject  of  covenant,  must  be  decided  by  the  majority  of  the  partners. 

The  negative  of  the  minority  ui  such  cases  is  of  no  avail,  if  they  have  had  a  proper 
opportunity  of  considering  the  matter. 

An  agreement  by  a  minority  of  partners  to  overrule  the  mmority/  will  not  be 
permitted. 

The  court  wiU  not  inteifere  on  every  breach  of  adherence  to  the  ruka  of  a  partner- 
ship concern. 

A  bill  merely  seekmg  the  interposition  of  the  oourt  to  carry  on  a  partnership  cannot 
be  mamtained. 
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A  partf,  tating  the  share  of  a  partner  in  a  oonoem,  cannot  be  let  loose  from  the  ob- 
ligations that  partner  is  under  to  the  concern. 

Partners  maj  be  held  by  their  conduct  to  have  changed  the  terms  of  a  written 
agreement  into  which  they  have  entered  for  carrjring  on  the  concern,  and  to  have 
substituted  the  terms  to  which  they  have  adhered,  mstead  of  the  terms  contained  . 
in  the  original  agreement 

Parties  claiming  under  a  partner  who  has  assented  to  the  substituted  terms,  cannot 
revert  back  to  the  original  terma 

A  partner  complaining  that  the  other  partners  do  not  do  their  duty  towards  him  must 
be  ready  to  do  his  duty  towards  them. 

Where,  in  canying  on  a  concern,  there  is  any  material  change  to  be  made,  notioe 
must  be  given  to  all  parties  of  what  the  change  is,  and  at  what  time  it  is  to  be 
taken  into  consideration. 

The  act  of  a  majority  of  partners  is  the  act  of  all,  provided  all  are  consulted,  and 
the  majority  are  acting  bona  fide. 

Partners  must  act  upon  the  joint  opinion  of  all,  and  cannot  exclude  the  judgment 
of  any  one. 

The  exclusion  of  a  partner  from  his  Ml  share  of  management,  the  strongest  gproxmd 
for  appointmg  a  receiver. 

The  majority  of  partners  never  represents  tiie  whole  body,  except  where  there  has 
been  a  voice  called  for  from  the  minority. 

The  court  will  generally  take  the  opinion  of  the  minority  to  have  been  fiurly 
overruled. 

A  proprietor  of  a  theatre  having  demised  his  share  without  the  consent  of  his'  co- 
proprietor,  may  obtain  an  injunction  to  restrain  his  leasees  from  doing  any  act  pre- 
judicial to  such  co-proprietor.    Semble. 

At  the  time  of  the  destruction  by  fire  of  the  late  Theatre 
Boyal,  Covent  Garden,  Thomas  Harris,  John  Philip  Kemble, 
George  White,  Ann,  the  wife  of  John  Martindale,  or  the  trustees 
under  her  marriage  settlement,  and  Henry  Harris,  were  entitled 
to  the  theatre  and  the  buildings,  patent,  property  and  effects  be- 
longing thereto,  in  the  following  shares  or  proportions ;  Thomas 
Harris  to  four  eighth  parts  or  shares  thereof,  John  Philip  Kemble 
to  one  eighth  part  or  share,  and  one  third  of  another  eighth  part  or 
share  thereof  George  White  to  one  eighth  part  or  share  thereof; 
Ann  Martindale,  or  her  trustees,  to  one  eighth  part  or  share  thereof, 
and  Henry  Harris  to  the  remaining  two  thirds  of  an  eighth  part 
or  share  thereof  After  the  destruction  of  the  late  theatre,  a  new 
theatre  was  built,  and  was  furnished  with  the  requisite  scenery, 
property  and  effects,  at  the  costs  of  the  proprietors,  according  to 
their  respective  shares  and  interests. 
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By  an  indenture,  bearing  date  the  9th  of  March,  1812,  and 
made  between  Thomas  Harris  of  the  first  part,  John  Philip 
Kemble  of  the  second  part,  George  White  of  the  third  part,  Ann 
Martindale  of  the  fourth  part,  John  Martindale  of  the  fifth  part, 
Henry  Harris  of  the  sixth  part  and  John  Brandon  of  the  seventh 

part, — after  reciting  to  the  effect  aforesaid,  and  further 
[*497]    reciting,  *that,  in  order  to  secure  the  pajrment  of  mo* 

neys  then  due  and  owing  from  the  said  proprietors,  on 
account  of  the  bmlding,  and  newly  furnishing,  and  otherwise  on 
account  of  the  theatre,  several  bills  of  exchange  had  been  ac- 
cepted by  some  of  the  proprietors,  on  behalf  of  themselves  and 
the  others  of  them,  and  several  bonds  had  been  made  and  entered 
into  by  all  the  proprietors,  and  that,  previously  to  the  execution 
of  the  said  bonds,  it  had  been  stipulated  and  agreed  by  and  be- 
tween the  proprietors,  that,  for  the  purpose  of  providing  for  the 
due  and  regular  payment  of  the  said  bills  of  exchange,  and  of 
the  moneys  secured  by  the  said  bonds,  the  funds  of  the  theatre 
should  be  exclusively  bound  and  appropriated,  and  the  treasurer 
for  the  time  being  should  be  irrevocably  directed  to  make  such 
appropriation  and  application  of  the  moneys  to  come  to  his 
hands,  as  thereinafter  mentioned  and  expressed,  and  also  reciting, 
that  John  Brandon  was  the  then  present  treasurer  of  the  theatre, 
the  said  Thomas  Harris,  John  Philip  Kemble,  George  White, 
Ann  Martindale  and  Henry  Harris,  irrevocably  ordered,  di- 
rected and  appointed,  that  the  treasurer  for  the  time  being  of  the 
theatre  should,  from  time  to  time,  pay,  apply  and  dispose  of  the 
moneys,  which  should  from  time  to  time  come  to  his  hands  as 
such  treasurer,  first,  in  payment  of  the  outgoings  attendant  upon 
the  theatre,  and  the  management  thereof,  and  of  all  other  debts 
then  due  on  account  of  the  theatre,  and  to  the  payment  of  which 
the  proprietors  then  were,  or  should  or  might  be  jointly  liable ; 
secondly,  in  payment  of  1,000?.,  in  part  of  a  debt  then  due  on 
account  of  the  building  of  the  theatre ;  and  thirdly,  in  or  towards 
the  discharge  of  the  moneys  secured  by  the  said  bills  of  exchange 
and  bonds,  as  the  same  should  respectively  become  due,  until 
all  the  said  bills  of  exchange,  and  the  moneys  secured  by  the 
said  several  bonds,  should  be  fully  paid  and  satisfied,  subject 
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nevertheleas  *to  the ^ovwo  thereinafter  contained;  and  [M98] 
the  said  Thomas  Harris,  John  Philip  Kemble,  George 
White,  John  Martindale,  Ann  Martindale  and  Henry  Harris, 
mutually  covenanted,  that  they,  their  executors,  administrators, 
appointees,  or  assigns,  would  not,  on  any  pretence  whatever, 
divert  or  prevent  any  money  belonging  to  the  theatre,  on  the 
general  account  thereof,  from  coming  to  the  hands  of  the  treasu- 
rer for  the  time  being,  and  would  not  receive  or  take  any  money, 
which  should  thereafter  come  to  the  hands  of  the  treasurer  for 
the  time  being  on  the  general  account  of  the  theatre,  contrary  to 
the  application,  order,  direction  and  appointment  therein  con- 
tained, and  the  true  intent  and  meaning  of  the  indenture,  and 
would  not  in  any  wise  interfere  with  the  payments  or  applica* 
tions  thereby  directed  to  be  made  by  the  treasurer,  or  impede  or 
interrupt  the  course  of  such  payments  or  applications ;  and  also, 
that  no  pajonent  or  division  of  any  money,  as  or  for  the  net  gains 
and  profits  of  the  theatre,  should  be  made  to  or  between  any  of 
the  said  proprietors,  until  after  the  several  payments,  by  the  said 
indenture  provided  to  be  made  to  the  creditors  of  the  theatre, 
whose  debts  were  secured  by  the  said  bUls  of  exchange  and 
bonds,  should  have  been  fully  satisfied,  and  until  after  the  trea- 
surer of  the  theatre  for  the  time  being  should  have  made  up  his 
account  to  the  close  of  the  theatre,  at  the  end  of  the  then  present 
and  every  future  season  thereof  and  should  have  delivered  to 
the  said  proprietors,  or  such  of  them  as  should  have  required  the 
same,  such  copies  or  duplicates  of  each  and  every  such  account 
as  had  been  usually  delivered ;  subject  nevertheless  to  a  proviso^ 
that  i^  upon  the  making  up  of  any  such  general  annual  account, 
at  the  close  of  the  then  present  or  any  future  season,  whilst  any 
of  the  moneys  secured  by  the  said  bills  of  exchange  or  bonds 
should  remain  impaid,  it  should  appear,  that,  after  pay- 
ing or  appropriating  ^moneys,  actually  remaining  in  [^499] 
the  hands  of  the  bankers  employed  for  the  theatre,  suffi- 
cient for  the  payment  of  the  outgoings  attendant  upon  the  theatre 
and  the  majoagement  thereof  which  were  usually  paid  about  the 
dose  of  the  theatre  in  each  season,  and  of  such  of  the  sums 
secui^  by  the  said  bills  of  exchange  and  bonds,  as  should  have 
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become  due  previous  to  the  making  up  of  such  general  annual 
account,  any  surplus  should  remain  in  the  hands  of  the  treasurer, 
on  account  of  the  general  gains  and  profits  of  the  theatre,  two 
thirds  of  such  surplus  should,  with  the  consent  in  writing  of  the 
major  part  in  value  of  the  proprietors  for  the  time  being,  be  di- 
vided between  the  said  proprietors,  according  to  their  respective 
shares  and  interests,  and  the  remaining  third  of  such  surplus 
should  continue  as  a  fund,  to  provide  for  the  future  outgoings 
and  moneys  by  the  said  indenture  directed  to  be  paid  and  dis- 
charged by  the  treasurer.  The  indenture  also  contained  a  cove- 
nant by  Brandon,  that  he  would,  whilst  he  continued  to  be  the 
treasurer  of  the  theatre,  apply  the  moneys  then  already  received 
and  unapplied,  and  which  should  from  time  to  time  come  to  his 
hands  as  such  treasurer,  in  the  manner,  and  for  the  purposes,  by 
the  «aid  indenture  directed,  and  in  no  other  manner,  and  for  no 
other  purpose  whatever. 

George  White  died  in  December,  1813,  having,  by  his  will, 
appointed  James  Trotter  and  William  Harrison  to  be  his  execu- 
tors, and  directed  his  share  of  the  theatre  to  be  sold,  and  the  pro- 
duce thereof  divided  between  his  two  daughters,  Elizabeth  Percy, 
afterwards  the  wife  of  John  Saltren  Willett,  and  Letitia  Mary, 
afterwards  the  wife  of  John  Forbes. 

Thomas  Harris  died  in  October,  1820,  having,  by  his 
[*500]     will,  bequeathed  his  share  of  the  theatre  to  the  *said 
Henry  Harris,  whom  he  appointed  to  be  his  sole  ex- 
ecutor. 

John  Philip  Kemble,  m  November,  1820,  assigned  his  share 
of  the  theatre  to  Charles  Kemble. 

John  Martindale  died  in  October,  1814,  and,  upon  his  death, 
Ann  Martindale  became  entitled  to  the  uncontrolled  dominion 
of  her  share  of  the  theatre.  She  died  some  time  in  August, 
1821,  having,  by  her  will,  dated  the  17th  of  December,  1818, 
bequeathed  the  said  share  to  Francis  Const  for  life,  with  remain- 
der over,  and  appointed  Francis  Const  to  be  her  sole  executor. 
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Thomas  Hams,  for  many  years  previous  to  his  death,  had  the 
entire  management  of  the  concerns  of  the  theatre,  without  any 
interference  on  the  part  of  the  other  proprietors ;  and  on  his 
death  Henry  Harris  succeeded  to  the  exclusive  management, 
without  the  other  proprietors  objecting  thereto ;  but  John  Saltren 
Willett,  John  Forbes  and  Charies  Kemble,  afterwards  became 
dissatisfied  with  Henry  Harris'  management,  and  various  dis- 
putes and  differences  thereupon  arose  between  the  parties,  which 
terminated  in  an  agreement,  bearing  date  the  11th  of  March, 
1822. 

By  that  agreement,  which  was  made  between  Henry  Harris 
of  the  one  part,  and  John  Saltren  Willett,  John  Forbes  and 
Charles  Kemble,  of  the  other  part,  Henry  Harris,  so  far  as  the 
agreements  therein  contained  were  to  be  performed  by  or  were 
applicable  to  him,  and  John  Saltren  Willett,  John  Forbes  and 
Charles  Kemble,  so  far  as  the  agreements  therein  contained  were 
to  be  performed  by,  or  were  applicable  to  them,  or  any  of  them, 
or  to  Francis  Const,  or  the  estate  of  Ann  Martindale,  mutually 
agreed,  that  the  undivided  shares  of  them,  the  parties 
•thereto,  being  equal  to  seven-eighths,  of  and  in  the  [*5013 
theatre,  and  the  buildings,  scenery,  machinery,  ward- 
robe, dramatic  pieces,  articles,  property  and  effects  belonging 
thereto,  and  of  and  in  ihe  patent  and  licenses,  by  virtue  of  which 
the  performances  at  the  theatre  were  exhibited,  should  be  vested 
in  William  Harrison,  subject  to  certain  leases  therein  mentioned, 
and  amongst  others,  to  a  lease  of  one  of  the  private  boxes,  for 
alternate  weeks,  at  the  yearly  rent  of  210Z.,  to  a  lease  of  the  fruit 
rooms,  at  the  yearly  rent  of  500/.,  and  to  a  lease  for  thirteen 
nights  in  each  year,  of  the  parts  of  the  theatre  commonly  used 
for  oratorios,  at  the  yearly  rent  of  650Z.,  upon  trust,  that  he, 
William  Harrison,  immediately  after  the  said  shares  and  prem- 
ises should  be  so  vested  in  him,  should,  with  the  consent  of  Henry 
Harris,  make  a  lease  thereof,  subject  as  aforesaid  to  John  Saltren 
WDlett,  John  Forbes  and  Charles  Kemble,  their  executors,  ad- 
ministrators and  assigns,  to  take  effect,  as  from  the  day  next 
before  the  day  of  the  datet)f  the  agreement,  for  the  term  of  ten 
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years,  to  be  computed  from  the  Ist  of  August,  1821,  at  the  yearly 
rent  of  10,500/.,  payable  to  William  Harrisoji.  The  agreement 
provided,  that  the  lease  should  also  be  made  subject  to  the  pay- 
ment of  the  ground  rents,  and  other  outgoings  of  the  theatre,  and 
that  it  should  contain,  amongst  others,  the  following  covenants 
and  provisos  :  covenants  by  the  lessees  for  the  payment  of  the 
whole  of  the  ground  rents  and  other  outgoings ;  for  the  repair 
and  preservation  of  the  theatre,  and  of  the  scenery,  machinery, 
"vvardrobe,  dramatic  pieces  and  other  eflFects,  and  of  any  additions 
which  might  be  made  thereto ;  and  for  liberty  to  William  Har- 
rison to  enter  and  see  the  state  of  repairs;  covenants  for  regu- 
lating the  performances  at  the  theatre,  and  the  purposes 
[*502]  for  which  it  was  to  be  used ;  provisos  that  any  ^excess 
which  there  might  be  in  the  quantity  of  the  wardrobe, 
at  the  end  of  the  terra,  should  be  taken  by  the  proprietary  at  a 
valuation  ;  and  that  if  the  lessees  should  set  up  a  printing  press, 
or  any  other  machinery  in  the  theatre,  not  being  fixtures  of  such 
a  nature  as  would  belong  to  the  ground  landlord,  the  same,  un- 
less removed  by  the  lessees,  should  also  at  the  termination  of  the 
term,  be  taken  by  the  proprietary  at  a  ^nation,  and  that  the 
amount  of  such  valuation  should  be  considered  as  a  debt  due 
from  the  proprietary  ;  a  proviso,  that  if  there  should  be  a  partial 
loss  by  fire,  the  amount  should  be  ascertained,  and  that  if  the 
amount  should  exceed  5,000/.,  the  lease  should-  be  void,  unless 
Henry  Harris  and  the  lessees  should  agree  to  continue  it,  but 
that,  if  the  amount  should  not  exceed  5,000/.,  or  if  it  should  ex- 
ceed that  sum,  and  it  should  be  agreed  to  continue  the  lease,  the 
lessees  should  expend  the  amount  in  making  good  the  loss,  and 
that  the  sum  expended  should  be  considered  a  debt  from  the 
proprietary,  and  that  the  payment  thereof,  with  interest  at  5  7>er 
cent,,  should  be  provided  for  in  the  same  manner,  as  thereinafiCr 
mentioned  with  respect  to  the  general  debt ;  and  a  further  pro* 
viso,  that  nothing  in  the  lease  should  oblige  the  lessees,  as  be- 
tween them  and  Const,  and  the  estate  of  Martindale,  to  pay 
Const's  or  Martindale's  proportion  of  the  ground  rents  or  other 
outgoings,  or  to  bear  Const's  or  Martindale's  proportion  of  the 
repairs,  or  to  prejudice  the  remedies  of  the  lessees  in  respect 
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1823:  12th  and  31st  May;  12th,  18th  and  28th  June;  and  20th  November.  1824: 
6th,  7th  and  19th  February. 

The  court  will  entertain  a  bill  to  compel  partners  to  act  according  to  the  provisions 
of  instruments  into  which  they  have  entered,  and,  where  it  will  interfere  for  that 
purpose,  will  take  care  that  the  decree  shall  not  be  defeated  by  anything  done  m 
the  meantime. 

Thus,  where  in  1812,  the  then  proprietors  of  Covent  Garden  Theatre  executed  a 
deed,  by  which  they  covenanted  and  agreed  that  the  profits  of  the  theatre  should 
be  exclusively  appropriated  to  particular  purposes,  and  that  the  treasurer  for  the 
time  being  should  be  irrevocably  directed  so  to  apply  the  profits,  and  in  1822, 
parties  then  entitled,  under  the  former  proprietors,  to  seven-eighths  of  the  theatre 
entered  into  an  agreement,  which  provided,  in  some  respects^  for  a  different  appli- 
cation of  the  profits,  and  otherwise  affected  the  rights  of  a  party  interested  in  the 
remaining  eighth,  who  was  not  consulted  on  the  subject,  the  court,  upon  a  bill 
filed  by  that  party,  fbr  the  specific  performance  of  the  covenants  and  agreements 
contained  in  the  deed  of  1812,  appointed  a  receiver. 

Where  a  bill  is  filed  to  stay  waste,  and  a  demurrer  is  put  m,  the  court  wil  hear  the 
demurrer  immediately. 

Where  there  is  a  case  for  a  special  injunction,  and  the  injunction  will  operate  for 
the  benefit  of  parties  not  before  the  court,  the  absence  of  those  parties,  though 
made  the  ground  of  demurrer  to  the  bill,  will  not  prevent  the  court  from 
interpoamg. 

Where  an  executor  has  not  assented  to  a  specific  bequest,  the  persons  beneficially 
entitled  are  not  necessary  parties  to  a  suit  relating  to  the  property  specifically 
bequeathed. 

The  court  will  not  appoint  a  receiver,  or  a  manager,  of  any  partnership  concern, 
unless  the  suit  be  ao  framed,  as  that  a  decree  may  be  made,  either  that  the  ooa- 
cem  shall  be  carried  on,  according  to  the  terms  of  an  instrument,  which,  by  the 
agreement  of  the  parties,  is  to  regulate  the  mode  of  its  being  carried  on,  or,  that 
it  shall  be  wholly  put  an  end  to. 

Articles  agreed  on  to  regulate  a  partnership,  cannot  be  altered  without  the  consent 
of  all  the  partners. 

But  the  continuance  or  discontinuance  of  a  practice,  not  stipulated  for,  or  made  the 
subject  of  covenant,  must  be  decided  by  the  majority  of  the  partners. 

The  negative  of  the  minority  in  such  cases  is  of  no  avail,  if  they  have  had  a  proper 
opportunity  of  considering  the  matter. 

An  agreement  by  a  majority  of  partners  to  overrule  the  mhiority,'  will  not  be 
permitted. 

The  court  will  not  interfere  on  every  breach  o(  adherence  to  the  rulea  of  a  partner- 
ship concern. 

A  bill  merely  seeking  the  interposition  of  the  court  to  cany  on  a  partnership  cannot 
be  mamtained. 
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A  party,  taimg  the  share  of  a  partner  in  a  Qonoem,  cannot  he  let  loose  from  the  ob- 
ligations that  partner  is  under  to  the  concern. 

Partneni  may  be  held  by  their  conduct  to  have  changed  the  terms  of  a  written 
agreement  into  which  they  have  entered  for  carrying  on  the  conoerUf  and  to  have 
substituted  the  terms  to  which  they  have  adhered,  instead  of  the  terms  contained 
in  the  original  agreement 

Parties  claiming  under  a  partner  who  has  assented  to  the  substituted  terms,  cannot 
revert  back  to  the  original  terms. 

A  partner  complaining  that  the  other  partnen  do  not  do  their  duty  towards  him  must 
be  ready  to  do  his  duty  towards  them. 

Where,  in  canying  on  a  ooncem,  there  is  any  material  change  to  be  made,  notice 
must  be  g^ven  to  all  parties  of  what  the  change  is,  and  at  what  time  it  is  to  be 
taken  into  consideration. 

The  act  of  a  majority  of  partners  is  the  act  of  all,  provided  all  are  consulted,  and 
the  majority  are  acting  bonajide. 

Tattaen  must  act  upon  the  joint  opinion  of  all,  and  cannot  exclude  the  judgment 
of  any  one. 

The  exclusion  of  a  partner  from  his  fUll  share  of  management,  the  strongest  ground 
for  appointing  a  receiver. 

The  majority  of  partners  never  represents  the  whole  body,  except  where  there  has 
been  a  voice  called  for  fh>m  the  minority. 

The  court  will  generally  take  the  opink)n  of  the  minority  to  have  been  fiurly 
overruled. 

A  proprietor  of  a  theatre  having  demised  his  share  ivithout  the  consent  of  his'  co- 
proprietor,  may  obtain  an  injunction  to  restrain  his  lessees  from  doing  any  act  pre- 
judicial to  such  co-proprietor.    SemUe. 

At  the  time  of  the  destruction  by  fire  of  the  late  Theatre 
Bojal,  Covent  Garden,  Thomas  Harris,  John  Philip  Kemble, 
George  White,  Ann,  the  wife  of  John  Martindale,  or  the  trustees 
under  her  marriage  settlement,  and  Henry  Harris,  were  entitled 
to  the  theatre  and  the  buildings,  patent,  property  and  effects  be- 
longing thereto,  in  the  following  shares  or  proportions ;  Thomas 
Harris  to  four  eighth  parts  or  shares  thereof,  John  Philip  Kerable 
to  one  eighth  part  or  share,  and  one  third  of  another  eighth  part  or 
share  thereoi^  George  White  to  one  eighth  part  or  share  thereof 
Ann  Martindale,  or  her  trustees,  to  one  eighth  part  or  share  thereof 
and  Henry  Harris  to  the  remaining  two  thirds  of  an  eighth  part 
or  share  thereof  After  the  destruction  of  the  late  theatre,  a  new 
theatre  was  built,  and  was  furnished  with  the  requisite  scenery, 
property  and  effects,  at  the  costs  of  the  proprietors,  according  to 
their  respective  shares  and  interests. 
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By  an  indenture,  bearing  date  the  9th  of  March,  1812,  and 
made  between  Thomas  Harris  of  the  first  part,  John  Philip 
Kemble  of  the  second  part,  George  White  of  the  third  part,  Ann 
Martindale  of  the  fourth  part,  John  Martindale  of  the  fifth  part, 
Henry  Harris  of  the  sixth  part  and  John  Brandon  of  the  seventh 
part, — after  reciting  to  the  effect  aforesaid,  and  further 
[*497]  reciting,  *that,  in  order  to  secure  the  payment  of  mo* 
neys  then  due  and  owing  from  the  said  proprietors,  on 
accoimt  of  the  building,  and  newly  furnishing,  and  otherwise  on 
account  of  the  theatre,  several  bUls  of  exchange  had  been  ac- 
cepted by  some  of  the  proprietors,  on  behalf  of  themselves  and 
the  others  of  them,  and  several  bonds  had  been  made  and  entered 
into  by  all  the  proprietors,  and  that,  previously  to  the  execution 
of  the  said  bonds,  it  had  been  stipulated  and  agreed  by  and  be- 
tween the  proprietors,  that,  for  the  purpose  of  providing  for  the 
due  and  regular  payment  of  the  said  bills  of  exchange,  and  of 
the  moneys  secured  by  the  said  bonds,  the  funds  of  the  theatre 
should  be  exclusively  bound  and  appropriated,  and  the  treasurer 
for  the  time  being  should  be  irrevocably  directed  to  make  such 
appropriation  and  application  of  the  moneys  to  come  to  his 
hands,  as  thereinafter  mentioned  and  expressed,  and  also  reciting, 
that  John  Brandon  was  the  then  present  treasurer  of  the  theatre, 
the  said  Thomas  Harris,  John  Philip  Kemble,  George  White, 
Ann  Martindale  and  Henry  Harris,  irrevocably  ordered,  di- 
rected and  appointed,  that  the  treasurer  for  the  time  being  of  the 
theatre  should,  from  time  to  time,  pay,  apply  and  dispose  of  the 
moneys,  which  should  from  time  to  time  come  to  his  hands  as 
such  treasurer,  first,  in  payment  of  the  outgoings  attendant  upon 
the  theatre,  and  the  management  thereof  and  of  all  other  debts 
then  due  on  account  of  the  theatre,  and  to  the  payment  of  which 
the  proprietors  then  were,  or  should  or  might  be  jointly  liable ; 
secondly,  in  payment  of  1,000Z.,  in  part  of  a  debt  then  due  on 
account  of  the  building  of  the  theatre ;  and  thirdly,  in  or  towards 
the  discharge  of  the  moneys  secured  by  the  said  bills  of  exchange 
and  bonds,  as  the  same  should  respectively  become  due,  until 
all  the  said  bills  of  exchange,  and  the  moneys  secured  by  the 
said  several  bonds,  should  be  fully  paid  and  satisfied,  subject 
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nevertheless  *to  the  proviao  thereinafter  contained ;  and    [*498] 
the  said  Thomas  narris,  John  Philip  Kemble,  G^rge 
White,  John  Martindale,  Ann  Martindale  and  Henry  Harris, 
mutually  covenanted,  that  tlicy,  their  executors,  administrators, 
appointees,  or  assigns,  would  not,  on  any  pretence  whatever, 
divert  or  prevent  any  money  belonging  to  the  theatre,  on  the 
general  account  thereof,  from  coming  to  the  hands  of  the  treasu- 
rer for  the  time  being,  and  would  not  receive  or  take  any  money, 
which  should  thereafter  come  to  the  hands  of  the  treasurer  for 
the  time  being  on  the  general  account  of  the  theatre,  contrary  to 
the  application,  order,  direction  and  appointment  therein  con- 
tained, and  the  true  intent  and  meaning  of  the  indenture,  and 
would  not  in  any  wise  interfere  with  the  payments  or  applica- 
tions thereby  directed  to  be  made  by  the  treasurer,  or  impede  or 
interrupt  the  course  of  such  payments  or  applications ;  and  also, 
that  no  payment  or  division  of  any  money,  as  or  for  the  net  gains 
and  profits  of  the  theatre,  should  be  made  to  or  between  any  of 
the  said  proprietors,  until  afl«r  the  several  payments,  by  the  said 
indenture  provided  to  be  made  to  the  creditors  of  the  theatre, 
whose  debts  were  secured  by  the  said  bills  of  exchange  and 
bonds,  should  have  been  fully  satisfied,  and  until  after  the  trea- 
surer of  the  theatre  for  the  time  being  should  have  made  up  his 
account  to  the  close  of  the  theatre,  at  the  end  of  the  then  present 
and  every  future  season  thereof,  and  should  have  delivered  to 
the  said  proprietors,  or  such  of  them  as  should  have  required  the 
same,  such  copies  or  duplicates  of  each  and  every  such  account 
as  had  been  usually  delivered ;  subject  nevertheless  to  a  proviso^ 
that  i^  upop  the  making  up  of  any  such  general  annual  account, 
at  the  close  of  the  then  present  or  any  future  season,  whilst  any 
of  the  moneys  secured  by  the  said  bills  of  exchange  or  bonds 
should  remain  unpaid,  it  should  appear,  that,  after  pay- 
ing or  appropriating  *moneys,  actually  remaining  in    [*499] 
the  hands  of  the  bankers  employed  for  the  theatre,  sufSi- 
cient  for  the  payment  of  the  outgoings  attendant  upon  the  theatre 
and  the  management  thereoJ^  which  were  usually  paid  about  the 
dose  of  the  theatre  in  each  season,  and  of  such  of  the  sums 
secured  by  the  said  bills  of  exchange  and  bonds,  as  should  have 
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become  due  previous  to  the  making  up  of  such  general  annual 
account,  any  surplus  should  remain  in  the  hands  of  the  treasurer, 
on  account  of  the  general  gains  and  profits  of  the  theatre,  two 
thirds  of  such  surplus  should,  with  the  consent  in  writing  of  the 
major  part  in  value  of  the  proprietors  for  the  time  being,  be  di- 
vided between  the  said  proprietors,  according  to  their  respective 
shares  and  interests,  and  the  remaining  third  pf  such  surplus 
should  continue  as  a  fund,  to  provide  for  the  future  outgoings 
and  moneys  by  the  said  indenture  directed  to  be  paid  and  dis- 
charged by  the  treasurer.  The  indenture  also  contained  a  cove- 
nant by  Brandon,  that  he  would,  whilst  he  continued  to  be  the 
treasurer  of  the  theatre,  apply  the  moneys  then  already  received 
and  unapplied,  and  which  should  from  time  to  time  come  to  his 
hands  as  such  treasurer,  in  the  manner,  and  for  the  purposes,  by 
the  «aid  indenture  directed,  and  in  no  other  manner,  and  for  no 
other  purpose  whatever. 

George  White  died  in  December,  1813,  having,  by  his  will, 
appointed  James  Trotter  and  William  Harrison  to  be  his  execu- 
tors, and  directed  his  share  of  the  theatre  to  be  sold,  and  the  pro- 
duce thereof  divided  between  his  two  daughters,  Elizabeth  Percy, 
afterwards  the  wife  of  John  Saltren  Willett,  and  Letitia  Mary, 
afterwards  the  wife  of  John  Forbes. 

Thomas  Harris  died  in  October,  1820,  having,  by  his 
[*500]     will,  bequeathed  his  share  of  the  theatre  to  the  *said 
Henry  Harris,  whom  he  appointed  to  be  his  sole  ex- 
ecutor. 

John  Philip  Kemble,  m  November,  1820,  assigned  his  share 
of  the  theatre  to  Charles  Kemble. 

John  Martindale  died  in  October,  1814,  and,  upon  his  death, 
Ann  Martindale  became  entitled  to  the  uncontrolled  dominion 
of  her  share  of  the  theatre.  She  died  some  time  in  August, 
1821,  having,  by  her  will,  dated  the  17th  of  December,  1818, 
bequeathed  the  said  share  to  Francis  Const  for  life,  with  remain- 
der over,  and  appointed  Francis  Const  to  be  her  sole  executor. 
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Thomas  Harris,  for  many  years  previous  to  his  death,  had  the 
entire  management  of  the  concerns  of  the  theatre,  without  any 
interference  on  the  part  of  the  other  proprietors ;  and  on  his  • 
death  Henry  Harris  succeeded  to  the  exclusive  management, 
without  the  other  proprietors  objecting  thereto ;  but  John  Saltren 
Willett,  John  Forbes  and  Charles  Kemble,  afterwards  became 
dissatisfied  with  Henry  Harris*  management,  and  various  dis- 
putes and  differences  thereupon  arose  between  the  parties,  which 
terminated  in  an  agreement,  bearing  date  the  11th  of  March, 
1822. 

By  that  agreement,  which  was  made  between  Henry  Harris 
of  the  one  part,  and  John  Saltren  Willett,  John  Forbes  and 
Charles  Kemble,  of  the  other  part,  Henry  Harris,  so  far  as  the 
agreements  therein  contained  were  to  be  performed  by  or  were 
applicable  to  him,  and  John  Saltren  Willett,  John  Forbes  and 
Charles  Kemble,  so  far  as  the  agreements  therein  contained  were 
to  be  performed  by,  or  were  applicable  to  them,  or  any  of  them, 
or  to  Francis  Const,  or  the  estate  of  Ann  Martindale,  mutually 
agreed,  that  the  undivided  shares  of  them,  the  parties 
*thereto,  being  equal  to  seven-eighths,  of  and  in  the  [*501] 
theatre,  and  the  buildings,  scenery,  machinery,  ward- 
robe, dramatic  pieces,  articles,  property  and  etiects  belonging 
thereto,  and  of  and  in  the  patent  and  licenses,  by  virtue  of  which 
the  performances  at  the  theatre  were  exhibited,  should  be  vested 
in  William  Harrison,  subject  to  certain  leases  therein  mentioned, 
and  amongst  others,  to  a  lease  of  one  of  the  private  boxes,  for 
alternate  weeks,  at  the  yearly  rent  of  210Z.,  to  a  lease  of  the  fruit 
rooms,  at  the  yearly  rent  of  500/.,  and  to  a  lease  for  thirteen 
nights  in  each  year,  of  the  parts  of  the  theatre  commonly  used 
for  oratorios,  at  the  yearly  rent  of  660Z.,  upon  trust,  that  he, 
William  Harrison,  immediately  after  the  said  shares  and  prem- 
ises should  be  so  vested  in  him,  should,  with  the  consent  of  Henry 
Harris,  make  a  lease  thereof,  subject  as  aforesaid  to  John  Saltren 
Willett,  John  Forbes  and  Charles  Kemble,  their  executors,  ad- 
ministrators and  assigns,  to  take  effect,  as  from  the  day  next 
before  the  day  of  the  date^of  the  agreement,  for  the  term  of  tea 
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years,  to  be  computed  from  the  1st  of  August,  1821,  at  the  yearly 
rent  of  10,500/.,  payable  to  William  HarrisoiL  The  agreement 
proyided,  that  the  lease  should  also  be  made  subject  to  the  pay- 
ment of  the  ground  rents,  and  other  outgoings  of  the  theatre,  and 
that  it  should  contain,  amongst  others,  the  following  covenants 
and  provisos  :  covenants  by  the  lessees  for  the  payment  of  the 
whole  of  the  ground  rents  and  other  outgoings ;  for  the  repair 
and  preservation  of  the  theatre,  and  of  the  scenery,  machinery, 
wardrobe,  dramatic  pieces  and  other  effects,  and  of  any  additions 
which  might  be  made  thereto ;  and  for  liberty  to  William  Har- 
rison to  enter  and  see  the  state  of  repairs;  covenants  for  regu- 
lating the  performances  at  the  theatre,  and  the  purposes 
[*502]  for  which  it  was  to  be  used ;  provisos  that  any  ^excess 
which  there  might  be  in  the  quantity  of  the  wardrobe, 
at  the  end  of  the  term,  should  be  taken  by  the  proprietary  at  a 
valuation  ;  and  that  if  the  lessees  should  set  up  a  printing  press, 
or  any  other  machinery  in  the  theatre,  not  being  fixtures  of  such 
a  nature  as  would  belong  to  the  ground  landlord,  the  same,  un- 
less removed  by  the  lessees,  should  also  at  the  termination  of  the 
term,  be  taken  by  the  proprictar}^  at  a  \mluation,  and  that  the 
amount  of  such  valuation  should  be  considered  as  a  debt  due 
from  the  proprietary  ;  a  proviso,  that  if  there  should  be  a  partial 
loss  by  fire,  the  amount  should  be  ascertained,  and  that  if  the 
amount  should  exceed  6,000/.,  the  lease  should-  be  void,  unless 
Henry  Harris  and  the  lessees  should  agree  to  continue  it,  but 
that,  if  the  amount  should  not  exceed  5,000/.,  or  if  it  should  ex- 
ceed that  sum,  and  it  should  be  agreed  to  continue  the  lease,  the 
lessees  should  expend  the  amount  in  making  good  the  loss,  and 
that  the  simi  expended  should  be  considered  a  debt  from  the 
proprietary,  and  that  the  payment  thereof,  with  interest  at  5  per 
cenL^  should  be  provided  for  in  the  same  manner,  as  thereinafter 
mentioned  with  respect  to  the  general  debt ;  and  a  further  pro- 
viso, that  nothing  in  the  lease  should  oblige  the  lessees,  as  be- 
tween them  and  Const,  and  the  estate  of  Martindale,  to  pay 
Const's  or  Martindale's  proportion  of  the  ground  rents  or  other 
outgoings,  or  to  bear  Const's  or  Martindale's  proportion  of  the 
repairs,  or  to  prejudice  the  remedies  of  the  lessees  in  respect 
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thereof  against  Const's  or  Martindale's  estate,  or  to  give  the  lat* 
ter  respectively  any  benefit  The  agreement  fiirther  provided, 
that  Harrison  should  stand  possessed  of  the  reserved  rent  of 
10,500t  and  of  the  sums  which  Const,  or  the  estate  of  Martin- 
dale,  should  firom  time  to  time  pay  to  him,  as  thereinafter  men- 
tioned, upon  trust,  after  payment  of  all  expenses,  costs 
amd  charges,  attending  the  trusts,  *to  pay  the  existing  [*508] 
general  debt,  due  from  the  general  proprietary  of  the 
theatre,  on  account  thereof)  up  to  the  day  next  before  the  day  of 
llie  date  of  the  agreement,  with  interest  on  such  parts  of  the  said 
debt  as  carried  interest,  the  different  sums  composing  the  said 
debt  and  the  interest  thereof,  to  be  paid  in  such  order,  and  with 
flfuch  priority,  and  in  such  manner  as  Henry  Harris  and  the 
lessees  might  mutually  agree  on  and  direct,  and,  in  default  of 
Bach  agreement  and  direction,  as  Harrison  might  deem  most  ad- 
vantageous for  the  proprietors  of  the  theatre,  taking  into  view  in 
the  first  place,  as  far  as  the  trust  fund  would  allow,  the  discharge 
of  debts  bearing  interest:  and,  subject^to  the  trusts  aforesaid,  it 
was  provided,  that  the  reserved  rent  of  10,500Z.  and  trust  moneys, 
should  be  paid  to  the  proprietors  of  the  demised  shares,  accord- 
ing to  their  respective  shares  and  interests  in  the  theatre.  The 
lessees,  by  the  agreement,  engaged  that  no  part  of  the  profits  of 
the  one-eighth  share  of  Const,  or  the  estate  of  Martindale,  should 
be  paid  over,  until  after  the  full  discharge  of  the  debt,  interest 
and  expenses  provided  for  by  the  trusts,  and  that,  in  case  they 
should  come  to  an  arrangement  with  Const  as  to  his  one-eighth, 
it  should,  as  between  the  parties  thereto,  be  accounted  for  at  the 
like  rate  of  rent  as  was  thereby  agreed  on,  and  that,  firom  time 
to  time,  as  Harrison  should  receive  any  payment  in  respect  of 
the  reserved  rent,  Const,  or  the  estate  of  Martindale,  should  be 
applied  to  for  a  sum  equal  to  one-seventh  of  every  such  pay- 
ment, to  the  intent  that  all  the  proprietors  of  the  theatre  might 
bear  an  equal  proportion  of  the  existing  general  debt  on  account 
of  the  theatre :  they  also  engaged,  that,  at  the  determination  of 
the  term,  all  the  original,  substituted  and  additional  chattels 
should  be  left  with  the  theatre,  without  prejudice  to,  or  the 
same  being  delayed  by,  any  claim  on  the  part  of  Const,  or 
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be  part  of  the  general  receipts  and  profits  of  the  theatre,  and,  as 
such,  applicable  according  to  the  trusts  of  the  said  deed  of  the 
^1  9th  of  March,  1812.  It  then  trac  d  the  devolution  of  the  shares 
of  the  parties  who  were  interested  in  the  theatre  when  that  deed 
was  executed,  alleging  that  the  defendants  Willett  and  Forbes 
had  become  entitled  to  George  White's  share,  as  well  in  respect 
of  the  rights  vested  in  their  respective  wives,  as  by  virtue  of 
some  agreement  or  arrangement  made  by  them  with  the  exe- 
cutors of  White ;  and  after  noticing  the  disputes  with  Harris, 
and  the  treaty  for  the  agreement  of  the  11th  of  March,  1822,  it 
alleged  that  the  plaintiff  took  no  part  in  the  said  disputes,  and 
that  having  merely  a  beneficial  life  interest  in  his  eighth  part  of 
the  theatre,  and  being  unwilling  to  commit  himself  in  the  execu- 
tion of  his  duties  as  executor  of  the  said  Ann  Martindale,  he  re-  | 
ftised  to  become  a  party  to  the  agreement.  It  then  proceeded  to  I 
state,  that  the  agreement  was  concluded  between  the  other  par- 
ties ;  that,  upon  the  same  being  concluded,  the  defendants  Kem-  : 
ble,  Willett  and  Forbes,  entered  into  the  possession  of  the 
theatre,  and  took  upon  themselves  the  entire  management  and 
conduct  of  the  concerns  thereof;  that,  for  nearly  a  cen- 
[*507]  tury  previous  to  the  said  *last-named  defendants  under- 
taking the  management  of  the  concerns  of  the  theatre,  | 
it  had  been  the  invariable  custom,  for  the  treasurer  for  the  time 
being  of  the  theatre,  every  day,  during  the  continuance  of  each 
season,  on  which  the  theatre  was  open,  to  make  out  an  account, 
containing  the  amount  of  the  receipts  of  the  theatre  on  the  pre- 
vious night,  and  of  the  daily  payments  made  on  account  of  the 
expenses  of  the  theatre,  and  that  such  account  was  afterwards 
printed,  and  a  printed  copy  thereof  sent  to  each  of  the  proprie- 
tors ;  that,  for  some  time  after  the  commencement  of  the  manage- 
ment of  the  last-named  defendants,  the  printed  daily  accounts 
continued  to  be  furnished  as  usual  to  the  plaintiff;  and  that, 
shortly  after  the  commencement  of  the  said  management,  the 
plaintifGs  discovered  that  great  part  of  the  receipts  of  the  theatre, 
instead  of  being  applied  according  to  the  deed  of  the  9th  of 
March,  1812,  was,  in  violation  of  the  covenants  contained  in  that 
deed,  grossly  misapplied  to  other  purposes,  and,  amongst  other 
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inntim^^^  of  auoh  misapplicatioii,  it  particularly  referred  to  the 
receipt  by  Henry  Harris  of  the  rents  of  the  private  b<^  and  fruit 
rooms  and  of  the  oratorio  rent^  by  the  agreement  of  the  11th  of 
March,  1822^  reserved  to  him.  It  then  went  on  to  state,  that,  in 
order  to  enable  them  to  make  such  misapplication  of  the  receipts 
of  the  theatre,  the  (defendants,  Kemble,  Willett  and  Forbes,  soon 
after  they  undertook  the  management  of  the  theatre,  dismissed 
Brandon,  who  had  given  security  for  the  due  application  of  the 
leceipts  of  the  theatre  according  to  the  deed  of  the  9th  of  March, 
1812,  from  the  situation  of  treasurer,  and  appointed  Robertson 
lo  be  treasurer  in  his  place,  and  that  Robertson  had  given  no  se- 
curity, and  applied  the  receipts  according  to  the  direction  of  the 
kst-named  defendants,  and  without  any  regard  to  the  provisions 
of  the  last-mentioned  deed ;  and  it  farther  stated,  that 
it  had  always  been  customary  for  the  proprietors  *to  [*508] 
insure  the  theatre,  to  an  amount  at  least  sufficient  to 
wtisfy  the  outstanding  liabilities,  but  that  the  theatre  was  not 
then  insured;  and  after  charging  that,  in  January,  1828,  the  de- 
fendants ordered  Robertson  not  to  ftimish  the  plaintiff  with  the 
usual  daily  accounts,  under  the  pretence  that  the  plaintiff  mighA 
at  any  time  attend  at  the  theatre  and  inspect  such  accounts,  it 
farther  charged,  that,  as  one  of  the  proprietors  of  the  theatre, 
the  plaintiff  was  entitled  to  have  such  accounts  sent  to  him  daily 
for  his  examination,  but  that  Robertson,  in  obedience  to  the 
oiders  of  the  defendants,  had  not  sent  to  the  plaintiff  any  such 
accounts  since  the  22d  of  January,  1823,  and  had  not,  though 
required  so  to  do,  sent  to  the  plaintiff  the  annual  account,  made 
up  to  the  end  of  the  last  season,  as*  had  been  usual  and  custo- 
mary. The  prayer  was,  that  the  defendants  might  be  decreed 
to  abide  by,  and  specifically  to  perform  the  several  agreements 
and  covenants  contained  in  the  indenture  of  the  9th  of  March, 
1812  ;  and  that  such  agreements  might  be  carried  into  execution 
under  the  direction  of  the  court ;  that  accounts  might  be  taken 
of  the  debts  provided  for  by  that  indenture,  which  then  remained 
unsatisfied,  of  the  produce  and  profits  which  had  arisen  and  been 
received  from  the  theatre  since  the  defendants  removed  Bran- 
don from  being  the  treasurer  or  receiver,  and  of  the  application 
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of  such  produce  and  profits ;  that  all  the  defendants  who  had  re- 
ceived or  concurred  in  the  receipt  and  application  of  such  pro- 
duce and  profits  might  be  declared  to  be  personallj  liable  to 
make  good  the  sums  so  received,  in  so  £ar  as  the  same  had  been 
applied  and  appropriated  to  purposes  inconsistent  with  the  pro- 
visions and  agreements  of  the  said  indenture ;  and  that  the  de- 
fendants might  be  restrained  from  applying,  or  permitting  to  be 
applied,  any  of  the  rents,  issues,  produce  and  profits  of  the  theatre 

and  other  premises,  to  any  other  purposes,  than  such  as 
[*509]     *were  provided  and  agreed  upon  by  the  said  indenture ; 

and  that  a  receiver  or  treasurer  of  the  theatre  might  be 
appointed,  with  proper  directions  for  enabling  him  to  receive  and 
apply  such  rents,  produce  and  profits  according  to  the  trusts  of 
such  indenture ;  that,  when  and  as  the  said  debts  should  be  paid 
and  satisfied,  the  plaintiff  and  the  several  other  persons  entitled 
thereto,  might  be  let  into  possession,  and  receipt  and  enjoyment 
of  their  respective  proportion  of  the  rents,  produce  and  profits  of 
the  theatre ;  and  that,  in  the  meantime,  the  defendants  nught  be 
restrained  &om  conducting  and  managing  the  concerns  of  the 
theatre,  contrary  to  or  in  violation  of  the  provisions  and  agree- 
ments contained  in  the  said  indenture,  and  from  excluding  the 
right  of  interference  on  the  part  of  the  plaintiflF,  as  reserved  by 
the  terms  of  the  said  indenture,  to  each  and  every  the  proprie- 
tors of  the  theatre ;  and  if  necessary,  that  a  proper  person  might 
be  appointed  to  have  the  management  and  conduct  of  the  con- 
cerns of  the  theatre  until  all  the  said  debts,  provided  for  by  the 
said  indenture,  should  have  been  frilly  paid  and  satisfied. 

On  the  80th  of  April,  1823,  the  defendants  Kemble,  Harrison, 
Forbes  and  Willett,  put  in  a  demurrer  to  the  bill,  assigning  as 
causes  of  demurrer,  first,  that  Elizabeth  Percy  and  Letitia  Mary, 
the  wives  of  the  defendants  Willett  and  Forbes,  and,  secondly, 
that  the  parties  entitled  in  remainder  under  the  will  of  Ann 
Martindale,  were  not  made  parties  to  the  suit ;  and  on  the  oth. 
of  May,  1823,  a  similar  demurrer  was  put  in  by  the  defendant 
Trotter." 
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On  the  8d  of  May,  1828,  the  plaintiff  gave  notice  of  a  motion, 
before  the  Vice-Chancellor,  for  an  injunction,  to  restrain  the  de* 
fendants  from  applying,  or  permitting  to  be  applied,  any 
of  the  moneys  to  be  received  for  or  in  *respect  of  the  [*510] 
theatre,  and  other  the  premises  in  the  pleadings  men- 
tioned, to  any  other  purposes,  than  such  as  were  provided  and 
agreed  upon  in  and  by  the  said  indenture  of  the  9th  of  March, 
1812,  and  for  a  reference  to  the  Master  to  appoint  a  proper  per- 
son or  persons  to  act,  as,  or  in  the  nature  of  a  receiver  and  trea- 
surer of  the  theatre,  under  the  authority  of  the  court,  for  the 
purpose  of  receiving  the  moneys,  which  should  from  time  to 
time  be  received  for  admission  to  the  theatre,  or  become  or  be 
payable  in  respect  of  the  rents  in  the  pleadings  mentioned. 

The  motion  was  opened  before  the  Vice-Chancellor,  on  the 
9th  of  May,  1828,  and  was  refused  with  co8ts.(a)  On  the  same 
day,  the  plaintiff  gave  notice  of  a  motion,  before  the  Lord  Chan- 
cellor, that  the  Vice-Chancellor's  order  of  the  9th  of  May  might 
be  discharged,  and  that  an  order  might  be  made  according  to  the 
original  notice  of  motion. 

The  aUegations  of  the  bill  were  verified  by  an  aflSdavit  of  the 
plaintiff,  in  support  of  the  motion.  The  defendants  Kemble, 
Willett  and  Forbes,  by  an  affidavit,  in  opposition  to  the  motion, 
stated  that  they  were  ignorant  of  the  existence  of  the  deed  of 
the  9th  of  March,  1812,  until  the  filing  of  the  bill,  and  that  they 
believed  that  the  said  deed  had  not  been  acted  upon  for  many 
years,  but  had  been  considered  as  dormant,  and  as  a  dead  letter 
by  the  parties  thereto,  the  material  purposes  for  which  the  same 
had  been  made  having  been  long  since  carried  into 
effect ;  and  they  said,  that  they  believed  that  all  the  *bills  [*611] 
of  exchange  and  bond  debts,  provided  for  by  the  -said 

(a)  The  merits  of  the  case  were  not  discussed  before  the  Vice-Chanoellor,  but  his 
Honor  refused  the  motion,  upon  the  ground  that  the  pendency  of  the  demurrers  pre- 
vented it  firom  being  made ;  and  also  refiised  to  permit  the  demurrers  to  be  advanced, 
and  heard  with  the  motion,  tmlefls  special  cause  was  shown.  See  Jones  v.  Taylor, 
3  Madd.  6«p.  181, 
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deed  had  been  paid,  except  a  small  part  of  the  bond  debts,  for 
the  payment  of  which  arrangements  had  been  made  and  time 
given;  they  further  stated,  that  several  meetings  took  place, 
pending  the  disputes  with  Henry  Harris  referred  to  by  the  bill, 
that  the  plaintiff  personally  assisted  at  one  of  those  meetings, 
and  that,  before  the  11th  of  March,  1822,  the  plaintiff  was  ap- 
prised of  the  substance  and  result  of  the  other  meetings,  and  of 
the  arrangement  finally  made  with  Henry  Harris,  and  they  said, 
that  the  plaintiff  expressed  no  dissatisfaction  at  the  nature  of  the 
said  arrangement,  but  acquiesced  in  and  approved  of  the  same,  so 
far  as  it  bound  the  parties  thereto :  they  also  stated,  that  application 
was  made  to  the  plaintiff  to  become  a  party  to  the  said  arrangement 
with  Henry  Harris,  and  that  when  he  declined  so  to  do,  he  firom 
time  to  time  stated,  that  he  was  merely  the  executor  of  Ann  Mar- 
tindale,  and  that  he  would  not  do,  or  join  in  any  act,  whereby  he 
might  make  himself  personally  liable,  or  further  liable  than  the  as- 
sets of  Ann  Martindale  might  make  him,  and  that  the  plaintiff  had 
expressly  stated,  that  he  would  not  be  a  proprietor  or  partner  in 
the  theatre,  or  its  concerns,  and  had  and  would  purposely  avoid 
being  or  becoming  a  partner  or  proprietor  therein,  and  they  said, 
that  in  March,  1822,  some  of  the  creditors  of  the  theatre  having 
become  pressing  for  their  demands,  the  plaintiff  was  informed 
that  an  advance  of  money  on  the  part  of  the  proprietors  would 
be  necessary,  and  that  the  plaintiff  then  refused  to  make  any  ad- 
vance ;  they  stated  that  the  material  object  for  which  the  said 
arrangement  with  Henry  Harris  was  entered  into,  was  to  pro- 
vide a  fund,  not  liable  to  contingent  expenses,  to  be  applied  in 
liquidation  of  the  general  debt  due  on  account  of  the  theatre,  and 
that  it  had  been  originally  proposed,  that  a  lease  of  the  whole 
of  the  theatre  should  be  granted  to  them,  the  defendants, 
[*612]  at  the  clear  annual  *rent  of  12,000Z.,  but,  that  in  conse- 
quence of  the  plaintiff's  having  declined  to  concur,  it 
was  finally  arranged,  that  the  lease  should  be  of  seven-eights 
only,  at  the  proportionate  rent  of  10,500^.,  and  that  such  rent, 
and  the  profits  of  Ann  Martindale's  share,  or  a  sum  of  1,500Z.  as 
a  ratable  sum  in  respect  of  her  one-eighth,  should  be  applied 
in  liquida*tion  of  the  debt ;  and  they  said,  that  the  rent  of  12,0002. 
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a  year  was  a  oompetent  and  sufficient  rent  for  the  theatre,  and 
that  the  actual  profits,  from  March,  1822,  had  not  been  equal 
to  that  rent ;  they  then  stated  that  Thomas  Harris,  whilst  he  was 
manager  of  the  theatre,  had  been  allowed  l,000i.  a  year  for  the 
trouble  of  management,  pursuant  to  an  agreement  signed  by  Ann 
Martindale  and  other  proprietors,  and  that  Henry  Harris  had  re- 
tained the  like  annual  sum  during  his  management,  and  that,  by 
the  arrangement  which  they  had  made,  the  theatre  had  been  ex- 
onerated from  that  charge ;  and  they  said,  that  with  the  excep- 
tion of  the  rents  received  by  Henry  Harris  under  the  arrange- 
ment, the  whole  of  the  receipts  of  the  theatre,  from  the  11th  of 
March,  1822,  had  been  applied  to  the  payment  of  the  current 
expenses  of  the  theatre,  and  of  the  debts  due  from  it  previous  to 
the  said  11th  of  March,  and  that  the  amount  of  such  debts  had 
been  thereby  greatly  reduced,  and  that  the  defendants  Willett 
and  Forbes  had  also,  since  the  said  11th  of  March,  made  large 
advances,  out  of  their  own  private  moneys,  in  payment  of  the 
said  debts;  they  denied  any  improper  motive  in  dismissing 
Brandon  fix>m  the  treasurership,  and  said,  that  he  h^ad  been  dis- 
missed in  consequence  of  his  having  been  found  incapable  of 
doing  his  duty  personally,  and  that  the  plaintiff  had  recommended 
his  dismissal,  and  that  at  the  time  of  such  dismissal,  they,  the 
defendants,  were  not  aware  of  the  existence  of  the  deed  of  1812, 
or  that  Brandon  had  given  any  security  for  the  applica- 
tion of  the  receipts  of  the  theatre,  *and  that  the  plain-  [*518] 
tiff  had  never  given  any  intimation  of  the  existence  of 
any  such  security.  The  statement  of  the  affidavit  of  the  de- 
fendants, as  to  the  daily  printed  accounts,  was,  that  since  they, 
the  defendants,  had  undertaken  the  management  of  the  theatre, 
such  accounts  had  not  been  furnished  to  any  of  the  proprietors, 
except  the  plaintiff,  and  that  the  delivery  of  such  accounts  had 
been  discontinued,  in  consequence  of  its  having  been  discovered 
that  the  same  had  been  made  public,  and  had  been  known  to 
several  persons  connected  witli  Drury  Lane  Theatre,  but  the  affi- 
davit stated,  that  the  said  daily  accounts  were  regularly  made 
out,  and  kept  at  the  treasury  office  of  the  theatre,  and  that  the 
plaintiff  had  the  power  of  informing  himself  fully  of  the  accounts 
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and  transactions  of  the  theatre,  by  attending  at  the  said  officCi 
where  all  the  books  and  accounts  were  open  for  his  inspection, 
and  that  the  plaintiff  had  had  notice  to  that  effect,  and  since  the 
suspension  of  the  delivery  of  the  daily  accounts,  had  personally 
attended  at  the  theatre,  and  inspected  the  books;  after  further 
stating,  that  in  the  course  of  their  management,  they  had  paid 
the  current  expenses  and  outgoings  of  the  theatre,  in  due  course, 
and  according  to  the  custom  and  practice  thereof,  and  the  credit 
usually  given,  and  that  there  was  no  debt  owing  in  respect  of 
the  said  current  expenses  and  outgoings,  except  such,  as  accord- 
ing to  the  aforesaid  custom,  practice  and  credit,  were  not  then 
due,  the  said  defendants,  by  their  affidavit,  said,  that  it  had  never 
been  their  wish  to  prevent  the  plaintiff  fi*om  superintending  the 
concerns  of  the  theatre,  but  that  on  the  contrary,  they  had  fre- 
quently applied  to  him  for  his  advice  and  assistance. 

May  12ih. — Upon  the  motion  being  opened,  the  counsel  for  the 
defendants  objected  to  its  proceeding  until  the  demurrers 
[*514]  were  disposed  of,  and  the  Lord  Chancellor  said  *that, 
according  to  his  recollection,  it  had  been  held  that  if  a 
bill  was  filed  to  stay  irreparable  waste,  and  a  demurrer  was  put  in, 
the  motion  to  stay  waste  could  not  be  proceeded  with  until  the 
demurrer  was  got  rid  o^  but  the  court  would  hear  the  demurrer 
immediately.  The  counsel  for  the  plaintiff,  however,  submitted 
that  the  rule  in  question  applied  only  where  the  bill  was  de- 
murred to  generally  for  want  of  equity,  and  did  not  reach  the 
case  before  the  court,  where  the  demurrer  was  for  want  of  parties 
merely.  The  papers  were  then  handed  up  to  the  Lord  Chancel- 
lor, who  this  day  {May  ilst)  said  he  thought  that  the  wives  of 
the  defendants,  Willett  and  Forbes,  were  necessary  parties  to  the 
suit,  but  that  he  would  hear  counsel  upon  the  question  whether, 
notwithstanding  that  might  be  the  case,  the  injunction  might  not 
be  granted ;  that  he  had  not  made  up  his  mind  whether  the  mo- 
tion might  not  prejudice  the  parties  pointed  at  by  the  demurrer; 
that,  supposing  it  to  be  clear  that  there  was  a  case  for  the  injunc- 
tion, and  that  the  injunction  would  operate  for  the  benefit  of  the 
parties  not  before  the  court,  he  ^as  far  from  thinking  that  the 
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court  would,  on  account  of  the  absence  of  those  parties,  hesitate 
to  do  what  it  could  for  them 

1823 :  June  12th,  18ih,  28^,  and  November  20tt.— The  motion 
then  proceeded.  It  was  twice  argued  by  Mr.  Ilari,  Mr.  WethereU^ 
and  Mr.  Rawlins,  for  the  plaintiff;  and  Mr.  Heald^MT.  Shadwell^ 
Mr.  James  and  Mr.  Twiss  for  the  defendants. 

After  the  first  argument,  the  Lord  Chancellor  again  expressed 
his  opinion  that  the  wives  of  the  defendants,  Willett  and  Forbes, 
were  necessary  parties  to  the  suit,  but,  with  respect  to  the  other 
ground  of  demurrer,  he  said  that  the  bill  had  so  stated 
the  plaintiflTs  executorship,  *without  stating  for  what  [*515] 
persons  he  was  to  be  trustee,  that  he  could  not  consider 
him  to  have  assented  to  an  interest  in  the  cesiuis  que  trust,  and  di- 
vested himself  of  the  interest ;  and,  adverting  to  the  argument 
that  the  pendency  of  the  demurrers  prevented  the  motion  from 
being  made,  his  Lordship  said  that  he  could  conceive  many 
cases  requiring  immediate  interposition  where  application  might 
be  made  to  the  court,  notwithstanding  the  absence  of  some  of 
the  parties,  and  that  it  was  upon  that  conception  he  had  per- 
mitted the  motion  to  be  made.(a) 

In  support  of  the  motion,  it  was  contended  on  the  part  of  the 
plaintiff  that  he  had  been  ousted  by  the  defendants  from  all  the 
rights,  which,  as  a  proprietor  of  the  theatre,  he  was  entitled  to 
exercise,  that  the  agreement  of  1822  utterly  destroyed  the  equal 
right  of  interference  which  ought  to  have  existed  in  all  the  pro- 
prietors, and  was  framed  for  the  express  purpose  of  destroying 
that  right,  and  vesting  in  the  lessees  the  entire  dominion  over 
the  theatre ;  that  every  provision  in  that  agreement  tended  to 
exclude  the  plaintiff's  interference,  and  was  in  direct  contra ven* 

(a)  It  does  not  appear  that  any  order  allowing  the  demurrers  was  overdrawn  up, 
or  that  the  necessary  parties  were  brought  before  the  court  until  afler  the  motion 
was  disposed  of:  on  the  9th  of  March,  1824,  the  plaintiff  obtained  an  order  to 
amend,  on  payment  of  205.  costs  in  respect  of  the  amendments,  and  of  lOi^,  the 
oosts  of  setting  down  the  demurrers.    Reg.  Lib.  A.,  1823. 
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tion  of  his  rights ;  that  the  dismissal  of  Brandon  from  the  office 
of  treasurer,  and  the  non-delivery  to  the  plaintiflf  of  the  daily 
accounts,  were  parts  of  the  same  system ;  that  the  plaintiff  had 
a  clear  right  to  be  furnished  with  those  daily  accounts,  and  that 
the  practice  which  had  existed  of  their  being  delivered  to  the 
proprietors  must  be  adhered  to,  or,  at  all  events,  that  the  defend- 
ants were  not  justified  in  discontinuing  that  practice  without 

communicating  with  the  plaintiff;  that  all  the  parties 
[*516]    were  bound  by  the  provisions  of  the  deed  *of  1812, 

and  that  the  defendants  could  not  be  permitted  to  de^ 
stroy  those  provisions  by  the  agreement  of  1822 ;  that  no  per- 
son, succeeding  to  a  share  in  the  partnership,  could  exempt  him- 
self from  the  obligation  of  performing  the  engagements  which 
attached  upon  the  partner  to  whom  he  succeeded,  imder  the  plea 
that»he  was  ignorant  of  such  engagements ;  and  that  the  alleged 
ignorance,  on  the  part  of  the  lessees,  of  the  deed  of  1812  did 
not,  therefore,  affect  the  case. 

On  the  part  of  the  defendants,  it  was  insisted  that,  as  the  bill 
did  not  pray  that  the  concern  might  be  wound  up,  the  motion 
could  not  be  granted  consistently  with  the  decided  cases;  WcUen 
V.  Tayhr^a)  Forman  v.  Homfray^ip)  Goodman  v.  Whttcomb,{c) 
Marshall  v.  Oolman,(d)  That  the  acquiescence  of  the  plaintiff 
amounted  to  a  consent  on  his  part,  to  the  abandonment  of  the 
provisions  of  the  deed  of  1812,  and  a  substitution  of  the  arrange- 
ment made  by  the  agreement  of  1822,  and  was,  of  itself,  suffi- 
cient to  prevent  the  summary  interference  of  the  court  Thai 
the  plaintiff,  having  renounced  the  character  of  a  partner,  could 
not  call  upon  the  court  for  protection  against  his  co-partners,  and 
that  the  agreement  of  1822  was  operative  only  between  the  par- 
ties to  it,  and  did  not  at  all  affect  the  plaintiff.  The  non-delivery 
of  the  daily  accounts  was  justified  imder  the  circumstances  ap- 
pearing by  the  affidavits ;  and  it  was  urged  that  it  was  the  plain- 
tiff^s  duty  to  attend  at  the  theatre  and  inspect  the  accounts. 

(a)  16  Vea.  10.  (c)  1  Jac.  ft  Walk.  589. 

(h)  2  V.  A;  B.  329.  (d)  2  Jac.  ft  Walk.  266. 
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In  reply,  it  was  said  that  the  plaintiff  had  only  abstained  finom 
^)plying  to  the  oonrt  so  long  as  he  had  been  furnished  with  the 
daily  accounts,  from  which  he  could  judge  of  the  state 
of  the  concern;  and  that,  after  the  ^agreement  of  1822,     [*617] 
any  attempt  at  interference,  on  the  part  of  the  plaintiff 
would  have  been  wholly  useless. 

The  following  observations  fell  from  the  Lord  Chancellor,  in 
tihe  course  of  the  argument,  and  on  several  occasions  when  the 
case  was  mentioned : —  ' 

That  the  court  would  never  take  any  partnership  concern  into 
its  own  hands  by  a  receiver,  and  much  less  by  a  manager,  unless 
the  suit  was  so  framed,  as  that  a  decree  could  be  made  at  the 
hearing,  either  that  the  concern  should  be  carried  on  according 
to  the  terms  of  some  instrument,  which,  by  the  agreement  be- 
tween the  parties,  was  to  regulate  the  mode  of  its  being  carried 
on,  or  that  it  should  be  wholly  put  an  end  to :  that  articles, 
which  had  been  agreed  on  to  regulate  a  partnership,  could  not  be 
altered  without  the  consent  of  all  the  partners ;  but  that,  if  alter- 
ations were  made  by  some  of  the  partners,  and  acquiesced  in  by 
all,  the  court  would  hold  that  to  be  an  adoption  of  new  terms : 
that  it  must  be  considered,  whether  the  plaintiff  bad  not  con- 
ceived himself  at  liberty  to  withhold  more  of  his  personal  atten- 
tion from  the  concern  than  he  could  withhold,  entitling  himself 
to  call  upon  the  other  partners  to  do  their  duty :  that,  where  a 
person,  interested  as  the  plaintiff  was,  proposed  to  do  every  part 
of  his  duty  to  the  other  parties  interested,  the  court  would  com- 
pel those  other  parties  to  do  their  duty  towards  him,  but  that,  if 
he  chose  to  discharge  his  duty  towards  those  other  parties  in  a 
more  limited  way,  the  question  would  be,  whether  that  circum- 
stance did  not  destroy  his  right  to  call  upon  them  to  do  their 
duty  towards  him?  With  respect  to  sending  the  daily  accounts, 
bis  Lordship  said  that  he  did  not  find  it  stipulated  for  in  any 
of  the  instruments;  that  it  was  a  practice  which  seemed  to 
have  prevailed  for  a  great  length  of  time;  but  that  it  was  not 

Vol.  L  80 
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[*5i8]  provided  for  by  *covenant ;  that  where  there  were  no 
stipulations,  no  covenants,  with  respect  to  a  particular 
practice,  it  followed  of  necessity,  that  the  majority  of  partners 
must  decide  whether  that  practice  should  be  continued  or  dis- 
continued ;  and  that  if  the  minority  had  a  proper  opportimity 
given  them  of  considering  the  matter,  their  negative  would  be  ol 
no  avail :  that  thei«  could  be  no  doubt  about  the  general  annual 
accounts,  as  they  were  matter  of  express  declaration  in  the  origi- 
nal deed :  that,  in  cases  where  a  majority  could  bind  the  minor- 
ity, if  some  of  the  partners  were  to  agree,  that  they  would,  by  a 
majority,  bind  the  others :  that,  let  one  of  them  say  what  he 
would  with  respect  to  the  interests  of  the  partnership,  they  would 
overrule  him,  the  court  would  compel  them  to  rescind  that  agree- 
ment, and  say,  that  was  a  length  to  which  they  should  not  go ; 
the  court  would  not  allow  the  rules  applying  to  partnership  con- 
cerns to  be  broken  in  upon  by  an  agreement  of  that  sort :  that> 
supposing  the  plaintiff  had  a  right  to  have  the  daUy  accounts  de- 
livered to  him,  it  did  not  follow  that  the  court  would  interfere ; 
that  the  court  was  not  bound  to  interfere  upon  every  breach  of 
adherence  to  the  rules  of  a  partnership  concern. 

The  Lord  Chancellor  went  through  the  facts  of  the  case, 
and  in  so  doing,  observed  that  the  concern  was  in  the  nature  of 
a  partnership :  that,  according  to  the  principles  of  the  court,  it 
would  not  interfere,  on  interlocutory  motion,  to  regulate  the  con- 
cerns of  any  partnership,  unless  the  objects  of  the  bill  were  such 
as  would  probably  be  carried  into  execution,  when  the  cause 
came  on  to  a  hearing :  that  it  was  not  the  business  of  the  court  to 
manage  or  carry  on,  from  time  to  time,  a  partnership  of  any  kind, 

and  that  it  was  impracticable  for  the  court  to  do  so ; 
[*519]     *that  a  bill  might  be  filed  for  the  purpose  of  compelling 

partners  to  do  certain  things,  according  to  the  provisions 
of  certain  instruments,  and  that  the  court  would  interfere  for  that 
purpose,  and  that  when  it  did  so  interfere,  it  would  take  care 
that  the  decree,  to  be  made  at  the  hearing  of  the  cause,  should 
not  be  defeated  by  anything  done  in  the  meantime ;  but  that  a 
bill,  merely  seeking  the  interposition  of  the  court  to  carry  on  a 
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partnership)  could  not  be  maintained :  that,  supposing  nothing 
more  to  have  taken  place  than  that  the  deed  of  1812  having  been 
executed,  Thomas  Harris  had,  with  the  consent  of  all  the  parties, 
taken  the  entire  management  o£  the  theatre,  and  Henry  Harris, 
with  the  same  consent,  had  succeeded  to  the  same  species  of 
management,  and  that  disputes  having  then  arisen  in  conse- 
quence of  the  introduction  of  new  partners,  the  bill  had  been 
filed,  the  court  must  have  taken  upon  itself  the  management ; 
and  that,  if  there  had  been  nothing  beyond  what  he  had  stated, 
except  a  simple  demise  by  Henry  Harris  to  the  other  parties,  it 
would  have  been  impossible  for  the  lessees  to  stand  in  any  other 
situation  than  the  person  by  whom  the  demise  was  made,  clothed 
with  all  the  rights,  and  subject  to  all  the  duties  and  obligations, 
created  by  the  deed  of  1812  ;  that  it  would  have  been  nothing 
more  in  effect  than  a  substitution  of  the  new  parties  as  partners 
for  ten  years;  that,  unless  the  terms  of  the  deed  of  1812  were 
varied,  by  the  consent  of  all  the  parties  bound  by  its  obligations, 
and  entitled  to  its  benefits,  the  new  partners  would  be  entitled  to 
all  the  rights,  and  subject  to  all  the  obligations  contained  in  that 
deed :  with  respect  to  the  delivery  of  the  daily  accounts,  his 
Lordship  observed  that  he  thought  it  was  competent  to  the  pro- 
prietors of  the  theatre,  meeting  together,  and  deliberating  upon 
the  subject,  to  determine  that  such  accounts  should  not  be  sent ; 
that  the  delivery  of  these  accounts  could  not  be  stopped, 
without  all  the  *partners  being  consulted;  but  that,  if  [*520] 
all  had  been  consulted,  the  practice  had  been  properly 
discontinued.  In  commenting  upon  the  agreement  of  1822,  his 
Lordship  said,  with  reference  to  the  covenants  applying  to  the 
entirety  of  the  premises,  that,  there  being  seven-eighths  of  the 
whole  property  vested  in  the  lessees,  and  they  standing  for  ten 
years  in  Harris'  place,  it  was  not  improper  on  his  part  to  require 
such  covenants,  leaving  the  lessees  to  deal  with  their  partners  as 
they  could ;  but,  referring  to  the  clauses  as  to  debts  which  were 
to  be  considered  as  due  from  the  proprietors,  though  incurred  by 
the  parties  to  the  agreement  only,  and  particularly  to  the  clause 
as  to  the  printing-press,  his  Lordship  said  that  the  debts  might 
properly  be  considered  as  debts  due  from  the  proprietors,  inclu- 
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ding  the  plaintiff,  provided  they  were  debta  which  otight  to  be 
thrown  upon  the  proprietors,  and  were  incurred  aflser  a  proper 
communication  with  the  plaintiff  as  to  the  propriety  of  their 
being  incurred ;  but  that>  prima  facie^  the  plaintiff  had  an  un- 
doubted right  to  be  consulted  on  that  proposition ;  and  that,  as 
to  the  printing  press,  the  plaintiff  had  a  right  to  be  consulted 
upon  the  question,  whether  any  should  be  set  up;  and  that  no 
debt  in  respect  of  it  could  ever  be  thrown  on  the  general  body 
of  the  proprietors,  unless  a  decision  in  favor  of  its  being  set  up^ 
was  come  to  on  the  proper  principle  on  which  all  points,  for  the 
consideration  of  all  the  partners,  were  to  be  considered  and  de- 
cided upon ;  and  he  said,  that,  taking  the  whole  instrument  to- 
gether, it  was  an  instrument,  with  respect  to  which,  as  to  many 
parts  of  it,  it  was  extremely  difficult  to  say  that  the  partners  of 
the  seven-eighths  could  enter  into  it,  without  consulting  the  part- 
ner of  the  other  eighth,  but,  that  the  instrument  seemed  to  him 
to  go  to  tiie  uttOT  destruction  of  the  deed  of  1812 ;  that  it  pro- 
vided, in  many  instances,  for  an  application  of  the  funds,  differ- 
ent from  the  application  directed  by  that  deed,  by  which 
[*521]  the  *application  of  the  rents  and  profits,  including  those 
taken  by  Mr.  Harris  under  the  instrument  in  question^ 
was  irrevocably  fixed ;  and  that,  therefore,  if  the  question  had 
arisen  immediately  after  the  execution  of  the  instrument,  whe- 
ther it  could  be  carried  into  execution,  consistently  with  the  deed 
of  1812,  the  instrument  could  never  have  been  permitted  by  the 
court  to  averrule  the  deed,  unless  upon  some  other  ground,  than 
that  the  parties  to  the  instrument  were  ignorant  <^  the  deed ; 
that,  if  the  instrument  was  entered  into  in  entire  ignorance  of 
the  deed  c^  1812,  it  might  be  good  ground  for  the  lessees  to  say 
to  Harris  that  he  should  not  hold  them  to  the  agreement,  as  he 
had  not  informed  them  <^  the  nature  of  the  property,  or  of  the 
obligations  to  which  he  was  subject  by  the  deed  of  1812 ;  but 
that  it  never  could  be  said,  that  without  the  consent  of  all  par- 
ties, the  execution  of  the  agreement  could,  upon  the  mere  ground 
of  ignomnoe^  entirely  destroy  the  obligations  contracted  by  thd 
deed  of  1812 ;  that  the  parties  claiming  under  the  agreement 
could  take  nothing  more  than  Mr.  Harris  could  give  them ;  and 
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that  thej  there&re  took,  subject  to  all  that  Mr.  Harris  would 
have  been  subject  to  had  the  agreement  not  been  made :  that  a 
party,  takiAg  the  interest  of  a  partner  in  a  concern^  could  nc^  be 
let  loose  from  the  obligations  the  partner  was  under  to  the  con* 
cem;  and  thal^  if  he  chose  to  ask  no  questions,  he  must  take  at 
his  own  risk  with  respect  to  those  obligations.  In  noticing  the 
fiict  that  arrangements  had  been  made,  and  tame  given,  lor  such 
of  the  debts  secured  by  the  deed  of  1812  as  remained  impaid, 
his  Lordship  said  that  that  would  not  do ;  that  without  the  con- 
sent of  all  the  parties,  other  securities  could  not  be  substituted 
for  that  which  was  the  primary  securily. 

His  Lordship  then  proceeded  to  the  consideration  of  the  case 
as  it  stood  in  1812,  and  a^  it  was  affected  by  what  had  subse- 
quently happened. 

*I  have  never  seen  a  deed  which  more  irrevocably  [*522] 
fixed  upon  the  parties  whose  interests  were  to  be  bound, 
the  trusts  created  by  it,  than  the  deed  of  the  9th  of  March,  1812 ; 
it  expressly  directs,  that  the  funds  shall  be  exclusively  applied 
to  the  particular  purposes  there  pointed  out,  and  that  the  trear 
surer  shall  be  irrevocably  directed  so  to  apply  the  fiinds :  at  the 
same  time  great  difficulties  might  have  arisen  upon  that  deed, 
from  its  not  providing  who  should  be  the  manager  of  the  theatre : 
suppose  a  manager  to  have  been  appointed  by  some  (^  the  per^ 
sons  concerned  in  the  theatre  without  duly  ooaeuSRilting  the  others, 
it  would  have  been  a  much  shorter  way  than  filing  a  bill  in 
equity,  to  have  stated  to  that  manager  that  he  had  no  right  to 
manage,  and  to  have  stated  to  the  treasurer  that  he  acted  at  hie 
peril  in  applying  any  of  the  funds  according  to  the  ordera  of  the 
manager ;  the  same  difficulty  would  then  have  presented  itself 
as  occurred  in  the  case  of  the  Opera  House,  that,  when  the  trea- 
surer came  to  pay  the  performers,  a  question  would  have  arisen, 
whether  the  person  who  had  made  the  bargain  with  them  had 
any  authority  to  make  it :  so,  in  the  present  state  of  things,  a 
question  may  arise,  whether,  if  the  present  management  is  a 
management  which  has  not  been  properly  created  originally  (x 
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properly  sanctioned  subsequently,  Mr.  Robertson  will  be  justified 
lu  executing  the  very  first  trust  of  this  deed,  unless  it  can  be 
shown  that  the  contracts  with  the  performers  are  contracts  which 
bind  all  the  persons  interested :  however  that  may  be,  there  can 
be  no  doubt  whatever,  that  after  the  execution  of  the  deed  of 
1812,  unless  the  trusts  of  it  were  altered  by  some  effectual 
means,  it  never  could  be  competent  to  any  of  the  proprietors  of 
the  theatre,  without  the  consent  of  the  others,  to  authorize  Bran- 
don, whilst  he  acted  under  the  deed,  to  apply  any  part  of  the 

moneys  coming  to  his  hands,  to  any  other  purposes  than 
[*528]     those  expressed  in  the  deed :  considering  *the  deed  to 

have  been  an  effectual  deed,  it  has  been  the  duty  of  the 
treasurer  for  the  time  being  to  say,  that,  without  the  consent  of 
all  the  parties  interested,  he  could  not  allow  any  part  of  the 
moneys  coming  to  his  hands,  to  be  applied  otherwise  than  ac- 
cording to  the  trusts  of  the  deed :  if  all  the  parties  interested, 
except  one,  came  to  him  and  said  he  should  not  apply  the  moneys 
in  the  manner  directed  by  the  deed,  he  was  authorized  to  say 
that  he  should  make  that  application  of  the  moneys,  and  that  he 
could  make  no  other  application  of  them :  thus  the  case  stood 
in  1812. 

In  ordinary  partnerships  nothing  is  more  clear  than  this,  that 
although  partners  enter  into  a  written  agreement,  stating  the 
terms  upon  which  the  joint  concern  is  to  be  carried  on,  yet,  if 
there  be  a  long  course  of  dealings,  or  a  course  of  dealing  not 
long,  but  still  so  long  as  to  demonstrate  that  they  have  all  agreed 
to  change  the  terms  of  the  original  written  agreement,  they  may 
be  held  to  have  changed  those  terms  by  conduct  For  instance, 
if  in  a  common  partnership  the  parties  agree  that  no  one  of  them 
shall  draw  or  accept  a  bill  of  exchange  in  his  own  name  without 
the  concurrence  of  all  the  others,  yet,  if  they  afterwards  slide  into  a 
habit  of  permitting  one  of  them  to  draw  or  accept  bills,  without 
the  concurrence  of  the  others,  this  court  will  hold  that  they  have 
varied  the  terms  of  the  original  agreement  in  that  respect ;  so, 
in  this  case,  if  it  can  be  shown  that  in  the  administration  of  this 
property,  the  proprietors  in  general,  after  1812,  pursued  a  differ 
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ent  course  from  that  provided  for  by  the  deed  of  March,  1812, 
they  must  be  taken  to  have  altered  the  agreement,  and  to  have 
substituted  the  terms,  to  which,  in  their  conduct,  they  have  ad- 
hered, instead  of  the  terms  contained  in  the  original  agreement ; 
and,  with  respect  to  the  present  plaintiff,  there  can  be  no  doubt, 
that  i^  after  the  deed  of  1812  was  executed,  his  testa- 
trix *gave  in  to  a  course  of  administration  of  the  prop-  [*624] 
erty,  different  from  the  course  provided  for  by  the  deed, 
if  her  acts,  or  the  acts  of  others  with  her  consent,  afforded  such 
evidence  of  departure  from  the  terms  of  the  written  agreement, 
as  to  amount  to  the  substitution  of  a  new  agreement,  though  evi- 
denced only  by  parol  instead  of  the  written  agreement,  he,  claim- 
ing under  her,  must  be  bound  by  her  acts,  and  cannot  be  at  lib- 
erty to  revert  back  from  those  acts,  establishing  a  new  agree- 
ment, to  call  into  operation  again  the  old  agreement,  and  to  in- 
sist that  the  non-execution  of  the  old  agreement  is,  in  such  cir- 
cumstances, a  breach  of  trust  So  again,  it  is  a  principle  of  this 
court  with  respect  to  partnership  concerns,  that  a  partner  who 
complains  that  the  other  partners  do  not  do  their  duty  towards 
him,  nfost  be  ready  at  all  times  and  offer  himself  to  do  his  duty 
towards  them. 

Whether  the  observation  I  am  about  to  make  applies  to  this 
case  at  present  or  not,  it  may  be  useful  for  the  guidance  of  these 
-parties  hereafter :  it  is  not  enough  for  the  parties  who  have  exe- 
cuted the  deed  of  1822  to  say,  we,  the  owners  of  seven-eighths, 
will  meet,  and  Mr.  Const  may  come  if  he  pleases :  where  there 
is  any  material  change  to  be  made,  which  is  to  be  a  binding 
change,  notice  must  be  given  to  all  parties  of  what  that  change 
is,  and  at  what  time  it  is  to  be  taken  into  consideration :  for  in- 
stance, if  notice  was  given  with  respect  to  dismissing  Mr.  Bran- 
don, I  am  not  of  opinion,  supposing  the  deed  of  1812  to  have 
been  an  operative  deed  when  Mr.  Brandon  was  dismissed,  that 
it  was  not  competent  to  the  parties  to  dismiss  him,  duly  taking 
into  consideration  whether  he  ought  to  be  dismissed  or  not,  and 
duly  providing  a  substitute  who  should  be  constituted  and  bound 
to  all  the  duties  Mr,  Brandon  was  constituted  and  bound  to,  and 
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whose  diflcharge  of  those  duties  should  be  as  well  secured  as  Mr. 

Brandon's  discharge  of  those  duties  was  secured ;  but  I 
[*625]    say,  that,  supposing  the  deed  of  1812  *to  have  beea 

then  operative,  the  proprietary  could  not  dismiss  Mr. 
Brandon  without  consulting  all  their  partners :  if  the  deed  ol 
1812  was  then  operative,  his  dismissal  ought  to  have  been  the 
act  of  all  the  partners ;  and  I  call  that  the  act  of  all,  which 
is  the  act  of  the  majority,  provided  all  are  consulted,  and  the 
majority  are  acting  bona  fide^  meeting  not  for  the  purpose  of 
negativing  what  any  one  may  have  to  offer,  b^t  for  the  purpose 
of  negativing  what,  when  they  are  met  together,  they  may,  after 
due  consideration,  think  proper  to  negative :  for  a  majority  of 
partners  to  say :  we  do  not  care  what  one  partner  may  say,  we, 
being  the  majority,  will  do  what  we  please,  is,  I  apprehend,  what 
this  court  will  not  allow.  So,  again,  with  respect  to  making 
Mr.  Bobertson  the  treasurer,  Mr.  Const  had  a  right  to  be  con« 
suited ;  his  opinion  might  be  overruled,  and  honestly  overruled, 
but  he  ought  to  have  had  the  question  put  to  him  and  discussed : 
in  all  partnerships,  whether  it  is  expressed  in  the  deed  qr  not, 
the  partners  are  bound  to  be  true  and  jfeiithful  to  each  other: 
they  are  to  act  upon  the  joint  opinion  of  all,  and  the  discreti<m 
and  judgment  of  any  one  cannot  be  excluded:  what  weight  is 
to  be  given  to  it  is  another  question :  the  most  prominent  pcnnt 
on  which  the  court  acts  in  appointing  a  receiverof  a  partnership 
concern,  is  the  circumstance  of  one  partner  having  taken  upon 
himself  the  power  to  exclude  another  partner  &om  as  full  a 
share  in  the  management  of  the  partnership  as  he,  who  assumes 
that  power,  himself  enjoys. 

Then,  what  are  the  circumstances  upon  which  the  lessees  c^ 
the  seven-eighths  rely,  as  having  varied  prior  to  the  deed  of  1822, 
and  to  what  extent,  and  in  what  particulars,  the  deed  of  1812? 
With  respect  to  what  they  state,  as  to  their  not  having  known 

of  the  deed  of  1812,  for  the  reasons  I  have  already  given, 
[*526]    I  can  pay  no  *attention  to  that :  what  they  were  bound 

by  law  to  know  they  must  be  taken  to  have  known: 
their  obligation  in  law  to  know  of  the  deed  of  1812,  cannot  be 
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altered  by  their  not  having  in  fiact  known  of  it ;  but,  whether 
they  knew  of  it  or  not,  they  cannot  take  under  Harris  upon  bet* 
ter  terms,  than  those  upon  which  Harris  himself  took. 

I  am  willing,  however,  to  agree,  that  usage  may  be  taken  aa 
varying  the  terms  of  the  deed  of  1812 ;  usage,  which  cannot  ot 
course  be  of  long  continuance,  but  for  this  purpose  may  be  ot 
great  effect:  I  am  also  willing  to  agree,  that  the  deed  of  1812, 
saying  nothing  about  the  appointment  of  a  manager,  it  must  be 
understood,  that  managers  were  thenceforth  to  be  appointed  in 
the  same  way  as  they  had  before  been  appointed ;  and  that  ii^ 
for  instance,  the  appointment  of  Mr.  Henry  Harris  took  place 
without  any  form  whatever,  the  other  parties  merely  standing 
by,  and  seeing  him  the  manager  from  year  to  year,  in  which  case 
I  should  say,  that  their  non-oppo&ition  was  their  accession  to  the 
appointment,  a  manager  now  appointed  in  the  same  manner,  and 
where  there  was  the  same  accession  to  the  appointment,  would 
be  a  perfectly  good  manager ;  bul^  supposing  there  to  have  been 
a  manager  to  be  appointed  under  the  deed  of  1822,  and  the 
lessees  of  the  seven-eighths  to  have  appointed  the  manager,  with* 
out  consulting  the  parties  interested  in  the  one-eighth,  and  the 
question  then  to  have  arisen,  whether  the  manager  so  appointed 
was  properly  appointed,  on  these  naked  fiu^ts,  taking  the  ques- 
tion to  have  arisen  immediately  after  the  execution  of  the  deed 
of  1822,  I  should  have  said  that  the  appointment  would  not  do, 
there  having  been  no  subsequent  acquiescence,  removing  the  ob- 
jection of  the  parties  interested  in  the  one^ighth  not  having  been 
consulted ;  that  the  lessees  of  the  seven-eighths  could 
not,  without  consulting  the  *partie8  interested  in  the  [*627] 
one-eighth,  take  upon  themselves,  merely  because  they 
were  lessees  of  seven-eighths,  to  do  those  acts  which  could  only 
be  done  by  the  body,  or  by  a  majority  of  the  body  representing 
the  whole  of  the  body,  and  that  the  majority  of  the  body  never 
represented  the  whole  of  the  body,  except  where  there  had  been 
a  voice  called  for  from  the  minority,  and  submitted  to  and  fairly 
overruled  by  the  majority,  which  the  court  would  generally  takfl^ 
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it  to  be  where  it  had  been  overruled :  now  all  this  applies  equally 
to  the  appointment  of  Mr.  Robertson. 

His  Lordship  then,  after  adverting  to  the  situation  in  which 
Mr.  Robertson  stood,  in  respect  of  the  questions — ^how  far  he  was 
duly  appointed  and  duly  authorized,  in  any  manner  to  receive 
or  apply  the  funds  of  the  theatre,  and  in  what  application  ol 
those  funds  he  would  be  safe,  and  particularly  noticing  that  he 
could  not  think  Mr.  Robertson  would  be  safe  in  paying  to  Mr. 
Harris  the  1,8601  per  annum — ^proceeded  to  observe  that  he 
could  not  find  that  there  had  been  that  sort  of  acquiescence  by 
the  plaintiff,  which  precluded  objection  on  his  part;  that,  unless 
the  deed  of  1812  could  be  argued  to  give  Mr.  Brandon  a  freehold 
for  life  in  the  office  of  treasurer,  it  was  competent  to  the  parties, 
acting  towards  each  other  as  they  ought  to  act,  to  dismiss  Mr. 
Brandon,  and  to  appoint  another  treasurer,  and  that  the  deed 
itself,  speaking  of  the  treasurer  for  the  time  being,  raised  that 
implication ;  but  that,  if  the  parties  were  to  be  considered  as 
acting  under  the  deed  of  1812,  they  could  not  act  under  that 
deed,  in  the  appointment  of  a  treasurer,  without  calling  the  whole 
of  the  proprietors  together,  and  taking  into  consideration  who 
that  treasurer  should  be ;  that,  unless  something  further  could 

be  stated,  to  oust  the  reasoning  as  to  the  non-accession 
[*528]     of  the  plaintiff  to  the  *new  state  of  things  under  the 

deed  of  1822,  and,  unless  the  deed  of  1822  was  to  be 
taken  to  be  the  leading  deed,  and  to  have  excluded  the  plaintiff 
from  aU  interference  whatever,  he  could  not  get  rid  of  the  opin- 
ion that  Mr.  Robertson  could  not  be  considered  as  treasurer,  and 
that  all  the  parties  were  to  be  considered  as  partners,  having  a 
demand  upon  each  other  for  that  intercourse,  which  the  court 
enforces  between  partners ;  that  if  the  conclusion  was  that  Mr. 
Robertson  was  not  the  treasurer,  and  that  the  deed  of  1812  could 
not  be  displaced,  the  court  must  appoint  a  treasurer,  unless  the 
parties  would  appoint  one,  according  to  the  true  intent  and 
meaning  of  what  must  regulate  their  partnership ;  but  that,  as 
there  had  been  a  miscarriage  in  the  appointment  of  a  treasurer, 
by  the  judgment  of  a  person  having  been  excluded,  whose  judg- 
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ment  ought  to  have  been  taken,  the  most  advisable  thing  to  be 
.  done,  considering  the  nature  of  the  concern,  was  for  a  meeting 
of  the  partners  to  be  called  to  appoint  a  treasurer. 

His  Lordship  accordingly  desired,  that  a  meeting  of  the  part- 
ners should  be  called  to  appoint  a  treasurer,  and  that  the  court 
should  be  informed  of  what  passed  at  that  meeting ;  and,  obser- 
ving that  if  what  then  passed  was  not  satis&ctory  the  court  must 
appoint  a  treasurer,  his  Lordship  ordered,  that  in  the  meantime 
there  should  be  no  application  of  the  income  of  the  theatre,  con- 
trary to  the  deed  of  1812. 

FArvjary  19^. — ^The  matter  was  again  mentioned,  and  it  was 
stated  that  no  arrangement  had  been  made,  and  that  Mr.  Harris 
had  declined  to  attend  any  meeting,  considering  that,  having 
demised  his  share,  he  had  no  interest  in  the  question,  and  was 
bound  to  accede  to  whatever  the  lessees  agreed  upon  among  them- 
selves; but  the  Lord  Chancellor  asked,  whether  Mr. 
Harris,  having  made  a  lease  *of  his  interest  without  the  [*629] 
consent  of  one  of  his  partners,  might  not  apply  for  an 
injunction,  to  restrain  his  lessees  from  doing  any  act  prejudicial 
to  that  partner.  His  Lordship  then  referred  it  to  the  Master  to 
appoint  a  receiver. 

Reg.  Lib.  A.  1828,  657. 
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18S3:  6fli  Mid  llUi  ICareh. 

Deyise  of  aereral  estates  to  A.  for  life,  with  remainder  to  trustees  to  presenre  ooii' 
tingent  remainders,  with  remainder  to  the  first  and  other  sons  of  A.  in  tail  male 
with  divers  remainders  over,  with  power,  to  the  persons  fi:om  time  to  time  entitled 
to  the  estates  devised,  to  lease  all  saoh  estates,  except  an  estate  called  Juts;  and 
with  a  direction,  tiiat  the  persons  who  should  he  entitled  to  and  possessed  of  the 
devised  estates^  should  not  lease,  the  estate  called  Juts,  or  anj  part  thereof  and 
that  every  such  person  should  live  and  reade  on  the  said  estate  called  Juts ;  and 
Ihr  default  thereof  all  the  devised  estates  to  go  over  to  the  person  next  in  succes' 
aion,  as  if  the  peiaon  refhsing  or  neglecting  to  reside  or  live  at  Juts  Wss  actoally 
dead. 

field,  in  a  suit  by  parties  making  title  under  a  recoveiy  suffered  by  A.  and  hiA 
eldest  son,  against  a  purchaser,  for  speciflc  performance,  that  it  was  too  uncer' 
tain  what  the  testator  meant  by  the  .words  live  and  reside,  for  the  court  to  deter^ 
mine  that  there  had  been  a  forfeiture,  and  a  speciflc  peribrmaooe  decreed^ 

This  suit  was  instituted  for  the  specific  performance  of  an 
agreement  entered  into  by  the  defendant  for  the  purchase  of  some 
property,  formerly  part  of  an  estate  called  Juts,  in  the  parish  of 
St  Stephen,  in  the  county  of  Cornwall. 

The  plaintiflfs  title  to  the  property  in  question  was  deduced  in 
the  following  manner :  Pendock  Neale,  by  his  will  dated  the 
ISth  of  November,  1768,  gave  and  devised  the  said  estate,  called 
Juts,  together  with  divers  freehold  estates,  situate  in  the  county 
of  Nottingham,  subject  to  certain  rent  chaiges,  to  his  nephew, 
Pendock  Neale,  for  life,  and  after  the  determination  of  that  estate 
by  forfeiture  or  otherwise  in  his  lifetime,  to  trustees  and  their 
heirs  during  the  life  of  the  said  Pendock  Neale,  upon  the  usual 
trusts  for  preserving  contingent  remainders,  and  to  permit  the 
said  Pendock  Neale  to  receive  the  rents  during  his  life,  and  after 
his  decease,  to  the  first  and  other  sons  of  the  said  Pendock 
Neale,  severally  and  successively,  in  tail  male,  with  re- 
tnainder  to  the  brothers  of  the  said  *Pendock  Neale,  sev-  [*531] 
erally  and  successively,  in  tail  male,  with  divers  remain- 
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ders  over ;  and  he  willed  and  directed  that  it  should  be  lawftil 
for  all  and  every  person  and  persons  who,  by  virtue  of  any  of 
the  limitations  thereinbefore  contained,  should,  from  time  to  time, 
be  entitled  to  the  lands  and  hereditaments  thereinbefore  devised, 
if  of  full  age^  but  if  not,  for  their  respective  guardians  to  demise 
or  lease,  in  possession,  the  said  premises,  or  any  part  thereof,  for 
any  term  not  exceeding  twenty-one  years,  at  the  best  rent  that 
could  be  reasonably  obtained  for  the  same  (except  his  aforesaid 
estate  called  Juts),  it  being  his  will,  and  he  did  thereby  direct, 
that  such  person  or  persons,  who  should  be  entitled  to  and  pos- 
sessed of  the  said  lands  and  hereditaments,  should  not  set,  let  or 
lease  out  the  said  estate  called  Juts,  or  any  part  thereof,  and  that 
every  such  person  or  persons  should  live  and  reside  on  the  said 
estate  called  Juts,  and  for  default  thereof,  he  gave  and  devised 
all  his  said  lands  and  hereditaments  to  such  person,  who  should 
be  the  next  entitled  to  the  possession  of  the  same,  by  virtue  of 
any  devise  or  limitation  in  the  said  will,  as  if  such  person,  so  re- 
fusing or  neglecting  to  reside  or  live  at  Juts  aforesaid,  had  been 
actually  dead,  anything  in  his  said  will  contained  to  the  contrary 
notwithstanding.  Pendock  Neale,  the  testator,  died  in  1772, 
leaving  Pendock  Neale,  the  devisee,  an  infant.  Pendock  Neale, 
the  devisee,  attained  twenty-one  on  the  27th  of  August,  1778, 
and  he  afterwards  married,  and  had  issue  Pendock  Bairy  Neale, 
his  eldest  son,  who  was  bom  on  the  6th  of  May,  1788,  In  Trin- 
ity Term,  1804,  -Pendock  Neale  and  Pendock  Barry  Neale  suf- 
fered a  recovery  of  the  property  in  question,  and  they  after- 
wards sold  and  conveyed  it  to  the  plaintiff;  the  grantors  in  the 
deed  for  making  the  tenant  to  the  praecipe,  upon  the  recovery 
being  suffered,  were  Pendock  Neale  and  Pendock  Barry  Neale. 

p532]  *By  the  decree  made  upon  the  hearing  of  the  cause, 
on  the  7th  of  March,  1816,  it  was  referred  to  the  Master 
to  inquire  whether  the  plaintiff  could  make  a  good  title  to  the 
premises  comprised  in  the  agreement;  and,  on  the  8th  of  June, 
1818,  the  Master  reported  in  favor  of  the  title. 

The  defendant  excepted  to  the  report,  and  on  the  hearing  oi 
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the  cause  upon  the  exception  and  for  further  directions,  on  the 
16th  of  July,  1818,  it  was  referred  back  to  the  Master  to  inquire 
whether,  previous  to  the  recovery  being  suflFered  in  Trinity 
Term,  1804,  there  had  or  had  not  been  a  forfeiture  or  forfeitures 
of  the  estate  and  premises  in  question,  by  not  complying  with 
the  terms  of  the  will  of  the  testator,  Pendock  Neale.  And  it 
was  ordered  that  the  Master  should  state  the  evidence  upon 
which  his  conclusion  was  founded,  and  that  the  exception  should 
stand  over  in  the  meantime. 

On  the  17th  of  February,  1819,  the  Master  made  his  further 
report,  stating  that  upon  consideration  of  the  will  of  the  testator, 
and  of  the  evidence  laid  before  him  respecting  the  residence  of 
the  said  Pendock  Neale,  the  devisee,  upon  the  said  estate  called 
Juts,  he  found  that  previous  to  the  recovery  being  suffered  in 
Trinity  Term,  1804,  there  had  not  been  any  forfeiture  of  the  es- 
tate and  premises  in  question,  by  not  complying  with  the  terms 
of  the  said  testator's  will ;  and,  in  a  schedule  to  his  report,  he 
set  forth  the  evidence  upon  which  he  had  come  to  such  conclu- 
sion. By  the  evidence  contained  in  the  schedule  to  the  report, 
it  appeared  that,  for  about  two  years  next  after  he  attained 
twenty-one,  Pendock  Neale,  the  devisee,  was  living  and  residing, 
and  described  himself  as  living  and  residing  at  Juts;  that  he 
then  went  into  Nottinghamshire,  where  he  remained  for  about  a 
year,  when  he  returned  to  Juts  with  his  wife,  whom  he 
married  in  the  interval,  and  that  whilst  he  was  *absent  [*533] 
from  Juts  upon  that  occasion,  his  servants  were  there 
upon  board  wages;  that  after  he  had  returned  to  Juts  with  his 
wife,  he  continued  to  live  and  reside,  and  describe  himself  as  liv- 
ing and  residing  there,  for  about  another  year,  when,  for  the  pur- 
pose of  his  wife's  confinement,  he  again  went  into  Nottingham- 
shire, where  Pendock  Barry  Neale  was  born ;  and  that  from  the 
time  of  his  quitting  Juts  on  the  last-mentioned  occasion,  he  dis- 
continued to  live  and  reside,  or  to  describe  himself  as  living  and 
residing  there,  except  that  he  was  in  the  habit  of  coming  there 
occasionally  for  a  few  weeks  or  months,  sometimes  with,  and 
sometimes  without  his  family  and  establishment;  it  appeared, 
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however,  that  he  had  at  all  times  two  or  three  servanta  at  Juts 
on  board  wages,  and  that  he  was  assessed  to  the  poor  rates  as 
the  occupier  of  Juts,  from  1778  to  1790,  and  for  some  years  sub- 
sequent thereto ;  there  was  no  evidence  as  to  the  residence  of 
Pendock  Neale,  the  devisee,  from  the  death  of  the  testator  until 
he  attained  twenty-one,  except  that  one  witness  deposed  that  she 
used  to  see  him  in  the  neighborhood  of  Juts,  and  understood 
that  he  was  residing  there  with  his  mother. 

The  defendant  took  another  exception  to  the  Master's  further 
report,  insisting  that  the  Master  ought  to  have  found,  that  pre- 
vious to  the  recovery  being  suflfered,  there  had  been  a  forfeiture 
or  forfeitures  of  the  estate  and  premises  in  question,  by  not  com" 
plying  with  the  terms  of  the  testator's  will.  On  the  11th  of 
March,  1819,  the  cause  was  heard  before  the  Vice-Chancellor,  on 
the  two  exceptions,  and  for  further  directions,  when  his  Honor 
ordered  that  both  the  exceptions  should  be  overruled,  and  de- 
clared that  the  agreement  ought  to  be  specifically  performed, 
and  decreed  accordingly. 

From  this  order,  the  defendant  appealed  to  the  Lord  Chancel- 
lor, and  the  cause  now  came  on  upon  the  appeal. 

[*534]  *Mr.  Hedid  and  Mr.  Pepya^  for  the  appellant  .-—The 
objection  to  the  title  is,  that  before  the  recovery  was 
suffered,  there  was  a  forfeiture  by  non-compliance  with  the  terms 
of  the  testator's  will,  and  that  in  consequence  of  the  forfeiture, 
Pendock  Neale  the  devisee,  and  Pendock  Barry  Neale  could  not 
legally  suffer  the  recovery :  the  evidence  makes  out,  that  Pen- 
dock  Neale  did  not  live  and  reside  at  Juts,  according  to  the 
plain  meaning  of  the  testator. 

The  Lord  Chancellor: — ^What  construction  do  you  put 
upon  the  words  live  and  reside  ? 

For  the  appellant :  The  testator  meant  that  Juts  should  be  the 
principal  residence  of  the  parties  entitled  to  his  estates :  it  is 
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difficult  to  say,  that  the  true  construction  of  the  will  is,  that  they 
were  never  to  reside  there  at  all :  the  evidence  shows,  that  in 
1782,  Pendock  Neale  discontinued  residing  at  Juts :  from  that 
time  he  held  the  estate  for  profit,  not  for  residence. 

The  Lord  Chancellor  : — Suppose  he  had  been  a  member 
of  Parliament,  and  had  had  a  house  in  London,  would  you  have 
said  that  he  did  not  live  and  reside  at  Juts?  Assuming  that 
there  was  a  forfeiture  by  the  father,  there  was  the  son  to  make 
the  tenant  to  the  praecipe. 

For  the  appellant :  It  is  in  evidence  that  the  father  left  Juts, 
for  the  purpose  of  residing  elsewhere,  before  the  birth  of  the  son, 
and  the  forfeiture  must  be  held  to  have  taken  place,  on 
the  *day  of  his  leaving  Juts  for  that  purpose :  the  estate  [*585] 
then  went  over  to  the  person,  who  at  that  time,  was 
next  in  remainder,  and  the  consequence  is,  that  the  recovery  was 
bad,  there  not  having  been  proper  parties  to  it. 

The  Lord  Chancellor  then  adverted  to  the  estate  of  the 
trustees,  to  preserve  contingent  remainders,  but  he  subsequently 
observed,  that  supposing  such  estate  to  have  taken  place,  the 
father  would  have  had  only  an  equitable  estate  for  life,  and  the 
son  having  the  legal  estate  tail,  they  could  not  suflfer  a  recovery. 

For  the  appellant :  If  the  question  admits  of  doubt,  is  the  pur- 
chaser to  be  left  to  fight  it  with  persons  who  may  claim  under 
the  will? 

Mr.  Harty  Mr.  Welherell,  Mr.  SkadweU  and  Mr.  Willis,  for  the 
respondent : — A  question  of  forfeiture  is  one  strictissimi  juris:  it 
must  be  made  out  most  clearly  that  there  has  been  a  breach  of 
the  directions  contained  in  the  will :  there  is  no  precise  definition 
as  to  what  is  or  is  not  residence :  looking  at  the  context  of  this 
will,  the  intention  was  merely  to  prevent  the  mansion  house 
being  let:  the  devisee  has  fulfilled  the  condition  by  not  letting 
the  estate. 

Vol.  L  81 
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The  Lord  Chancellor  : — ^That  will  not  do,  because,  if  the 
devisee  had  let  any  part  of  the  estate,  there  would  have  been  no 
forfeiture ;  the  lease  would  have  been  void  after  his  death,  but, 
by  itself,  the  lease  would  not  have  worked  a  forfeiture. 

£*586]        *For  the  respondent :  The  occupation  of  a  house  is 
sufficient  to  satisfy  a  condition  to  live  and  reside  in  it : 
supposing  there  was  a  forfeiture,  the  son  took  the  benefit  of  it, 
and  he  afterwards  joined  in  the  recovery. 

The  Lord  Chancellor  : — There  is  great  difficulty  in  saying 
that  a  forfeiture  was  incurred,  when  the  court  cannot  see  clearly 
what  it  was  the  testator  meant.  I  cannot  agree  to  the  construc- 
tion of  this  will  which  has  been  contended  for,  that  the  testator 
meant  merely  to  prevent  the  letting  of  the  estate ;  there  are  two 
things  which  he  cleaxly  meant  to  prevent,  one  the  letting,  the 
otlier  the  non-living  and  residing.  Then  comes  the  question, 
what  is  living  and  residing:  occupation  is  not  living  and  residing: 
there  are  many  purposes  for  which  the  word  inhabitant  has  been 
taken  to  include  persons  as  inhabitants  of  places  in  which  they 
never  were.  The  question  comes  to  this,  what  it  was  the  testator 
meant,  and  whether,  unless  a  clear  meaning  can  be  put  upon  the 
will,  the  court  is  to  take  upon  itself  to  say  that  there  has  been  a 
forfeiture. 

ifarch  11th. — The  LonD  Chancellor  said,  that  he  was  of 
opinion  the  title  was  good. 

The  decree  was  affirmed. 
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1823.— In  the  Matter  pf  Elizabeth  Wykeham. 


*In  the  Matter  of  Elizabeth  Wykeham.      [*537] 

1833:  5th  August 

Where  a  lunatic  had  been  taken  out  of  the  jurisdiction,  before  the  commission  issued, 
an  order  was  made  that  she  should  be  brought  back  to  EngUtnd. 

Under  the  commission  in  this  matter,  which  was  issued  on 
the  24th  of  September,  1822,  the  said  Elizabeth  Wykeham  was 
found  to  be  of  unsound  mind,  and  to  have  been  in  the  same  state 
from  the  1st  of  August,  1819. 

A  petition  was  now  presented  by  the  committee,  stating  that 
in  the  month  of  July,  1822,  John  Heaver  and  Elizabeth  his  wife, 
with  whom  the  lunatic  (who  was  the  mother  of  Elizabeth  Heaver) 
was  then  residing  at  Brighton,  removed  her  from  that  place  to 
Calais,  for  the  purpose  of  avoiding  any  order  that  might  be  made 
in  the  matter,  and  of  preventing  the  due  execution  of  the  com- 
mission ;  and  that,  upon  the  issuing  of  the  commission,  direc- 
tions had  been  given  for  the  lunatic's  being  brought  back  to 
England,  but  that,  notwithstanding  such  directions.  Heaver  and 
wife  detained  the  lunatic  at  Calais,  under  pretence  that  she  could 
not  be  removed  to  England  without  endangering  her  life  :  the 
petition  alleged  that  this  pretence  was  unfounded,  and  imputed 
improper  motives  to  Heaver  and  wife  in  keeping  the  lunatic  out 
of  the  jurisdiction,  and  it  prayed  that  directions  might  be  given 
for  her  being  brought  back  to  England. 

The  allegations  of  the  petition  were  supported  by  affidavits ; 
and  a  counter-affidavit  was  filed  on  the  part  of  Heaver  and  wife, 
stating  that  the  incapacity  of  the  lunatic  arose  from  a  paralytic 
affection,  and  that  she  retained  her  faculties,  and  was 
capable  of  understanding  *what  passed ;  that  she  was  [*538] 
residing  at  Calais  according  to  her  own  wish  and  de- 
sire, and  not  under  any  coercion,  and  that  she  had  every  com- 
fort and  protection  noc\s>ir\"to  her  infirmities;  that  she  had 
expressed  a  disiiicliniitioa  i*  ivtarn  to  England,  and  that  remov- 
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ing  her  fix)in  Calais,  contrary  to  her  wishes,  might  produce 
dangerous  consequences. 

Upon  the  hearing  of  the  petition,  the  following  order  was  made 
by  the  Lord  Chancellor : — "  I  do  think  fit,  and  hereby  order, 
that  it  be  referred  to  the  sitting  Master  during  the  vacation,  to 
appoint  a  proper  person,  at  the  expense  of  the  said  Elizabeth 
Wykeham's  estate,  to  repair  to  the  place  where  the  said  Eliza- 
beth Wykeham  now  is ;  and  in  case  such  person  shall  be  satis- 
fied, upon  such  deliberate  inquiry  as  he  may  think  proper  to 
make,  that  the  said  Elizabeth  Wykeham  may  be  brought  to 
England,  without  danger  or  injury  to  her  health,  I  do  hereby 
further  order,  that  the  said  Elizabeth  Wykeham  be  delivered  by 
John  Heaver  and  Elizabeth  his  wife  to  the  person  so  to  be  ap- 
pointed, in  order  to  her  being  brought  to  England,  unless  the 
said  John  Heaver  and  Elizabeth  his  wife  do,  upon  the  request 
of  such  person,  forthwith  bring  the  said  Elizabeth  Wykeham  to 
England :  and  in  case,  after  service  of  my  order  on  John  Heaver 
and  Elizabeth  his  wife,  the  same  shall  not  be  complied  with,  I  do 
hereby  further  order,  that  notice  of  such  non-compliance  be  com- 
municated p  the  said  Master,  by  the  person  so  to  be  appointed 
as  aforesaid :  and  in  case  he  shall  be  of  opinion,  that  the  said 
Elizabeth  Wykeham  cannot  safely  be  brought  to  England,  let 
due  notice  thereof  be  also  communicated  to  the  said  Master." 

The  AUomey-GenercU  fbx  the  petition. 

Mr.  Edrt  against  it. 
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PRINCIPAL    MATTERS. 


ACCOUNT. 

1.  A  creditor,  who  makes  out  a  prima 
facie  case  of  misconduct  in  trustees,  is 
entitled  to  a  decree  that  they  shall  account 
for  whatever  they  might  have  received 
without  their  wilful  default  or  neglect; 
though,  in  a  prior  suit  instituted  by  an- 
other creditor  and  conducted  without  col- 
lusion, a  common  decree  for  an  account 
has  been  previously  made  against  them. 
Shepherd  \.  Towgood^  397 


2.  If  an  agent  does  not  render  his  ac- 
counts within  a  reasonable  time,  he  must 
bear  the  costs  of  a  suit  instituted  to  have 
the  accounts  taken;  and  it  will  not  be 
any  excuse  for  him,  that  he  offered  to  pay 
on  account  a  gross  sum,  which,  it  turns 
out,  would  have  covered  all  that  was  due 
from  him.     CoUyer  v.  Dudley^  421 


3.  Where  a  decree  ordered,  that,  in  ta- 
kmg  the  accounts  of  a  mortgagee  in  posses- 
sion, annual  rests  should  be  made,  and 
that  the  rents  and  profits  of  the  premises, 
as  often  as  they  exceeded  the  interest  ac- 
crued due  on  the  debt,  should  be  applied 
in  reduction  of  the  principal ;  a  rest  ought 
to  be  made  at  the  date  of  the  receipt  by 
the  mortgagee  of  a  sum  exceeding  the 
interest,  though  occurring  in  the  interval 
between  the  annual  rests.  BinningUm  v. 
Marwood,  477 


ACCUMULATION. 

1.  The  plaintiflTs  &ther,  upon  the  mar- 
riage of  his  daughters,  demises  an  estate 
to  trustees  upon  trusts  for  raising  certain 
sums,  which  are  settled  upon  the  daugh- 
ters and  their  children ;  and  by  his  will, 
after  charging  the  estate  with  other  sums 
to  be  settled  upon  the  same  trusts,  with 
portions  for  sons,  and  with  a  further  sum 
in  discharge  of  a  mortgage  of  another  es- 
tate, devises  it  to  other  trustees,  upon 
trust  from  time  to  time  to  receive  tho 
rents  and  profit  and  to  invest  the  same 
in  the  purchase  of  stock,  so  as  to  accu- 
mulate and  form  a  fhnd  for  the  payment 
of  the  aforesaid  charges;  *' and  after  the 
same  should  have  been  raised  and  paid, 
upon  trust  to  pay  the  net  rents,  issues  and 
profits  mito  or  for  tho  benefit  of  such  per- 
son of  his  own  name,  blood  and  family, 
as  for  the  time  being  should  succeed  to 
and  be  invested  with  his  title  and  dignity 
of  a  baronet,  to  the  end  that  his  said  estate 
might  be  continued  in  his  name,  blood  and 
family,  and  be  enjoyed  and  go  along  with 
Ills  title,  so  long  as  the  rules  of  law  and 
equity  would  permit ;  but  if  upon  failure 
of  issue  male  of  his  body  there  should 
not  be  any  person  who  should  be  entitled 
to  enjoy  his  title,  upon  trust  to  stand  seised 
of  the  estate,  for  tlie  benefit  of  the  per- 
son or  persons  who  should  be  his  right 
heir  or  heirs  at  law,  and  to  convey  and 
assure  the  same  accordingly;"  held  that 
the  trust  for  accumulation  was  good,  and 
that  the  plaintiff,  tho  succeeding  baronet, 
took  a  vested  estate  for  life.  Bacon  v. 
Froctor^  31 
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and  10  W.  3,  is  altogether  transferred  to 
the  court  of  which  the  submission  is 
made  a  rule ;  nnd  awards  of  that  nature 
must  be  regulated  by  the  statute  with  re- 
fipect  to  the  period  withui  which  applica- 
tion must  be  made  to  set  them  aside.  A 
case  of  fraud  does  not  constitute  an  ex- 
ception.   Auriol  V.  Smitkt  126 

5.  Where  a  party  applies  to  set  aside 
an  award  on  the  ground  of  newly  dis- 
covered Araud,  he  is  bound  to  show  that 
it  is  a  new  discovery,  and  that  ho  could 
not  with  due  diligence  have  made  the  dis- 
covery before.    Jb.  127 

.  6.  An  award  may  be  good  in  part,  and 
bad  in  part,  whore  the  subject  is  clearly 
capable  of  being  separated:  but  not 
where  all  the  matters  are  within  the  sub- 
mission and  the  award  is  upon  the  face 
of  it  entire.    lb,  128 


BARON  AND  FEME. 

1.  Feme  sole  makes  a  mortgage,  of  a 
leasehold  for  years,  and  afterwards  mar- 
rias ;  the  mortgage  is  then  transferred. 
and  the  husband  joins  in  the  transfer,  ana  i 
covenants  to  pay  the  money.  During  the 
coverture,  the  husband,  by  gradual  pay-! 
monts  out  of  his  own  property  reduces  the  | 
money  due  upon  the  mortgage;  by  his 
will  he  makes  a  disposition  of  the  mort- 
gaged promises,  and  dies  m  the  lifetime  | 
of  his  wife ;  upon  a  bill  by  the  \\ifo,  who 
claimed  to  be  entitled  by  survivorship  to 
redeem  the  mortgage,  the  redemption; 
was  decreed  upon  the  terms,  that  the  hus- ' 
band's  estate  should  stand  in  the  place 
of  the  mortgagee,  for  the  sums  paid  by 
him  out  of  his  own  property  in  reduction 
of  the  mortgage  debt.    PiU  v.  Pill,     180 

2.  A  legacy  given  to  a  married  woman 
"for  her  own  use  and  at  her  own  dis- 
posal" vests  in  her  as  separate  estate. 
Prichard  v.  A  mes,  222 

3.  The  court  refused  to  take  the  con- 
sent of  a  married  woman  to  give  up  her 
reversionary  interest,  in  part  vested  and 
iu  part  contingent  in  a  fund  in  court,  in 
favor  of  a  purchaser  from  her  husband. 
Wade  V.  Saunders,  306 


BOND. 

1.  "Where  two  persons  execute  a  bond, 
the  one  as  principal,  the  other  as  surety, 


and  no  other  assurance  is  executed  «t  the 
time,  the  surety  paying  the  bond  debt  is 
only  a  simple  contract  creditor  of  the 
pmcipal  debtor.     Copts  v.  MiddUton,  224 

2.  Where  a  bond  is  given  by  principal 
and  surety,  and  at  the  same  time  a  mort- 
gage is  made  for  securing  the  debt,  the 
surety,  ^  he  pays  the  bond,  has  a  right 
to  stand  in  place  of  the  mortgagee.    Ih, 
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3.  A.  and  B.  entered  into  a  joint  and 
several  bond  for  securing  a  sum  of  money 
advanced  to  A.  by  his  bankers.  After 
the  execution  of  the  bond,  and  before  it 
became  due,  A.  paid  money  to  the  bank- 
ers and  he  continued  to  draw  upon  them 
until  his  banking  account  was  overdrawn. 
Some  years  afterwards  an  account  was 
settled  between  A.  and  the  bankers  in 
which  the  whole  money  secured  by  the 
bond  was  treated  as  remaining  due  from 

A.  The  bankers  then  took  a  warrant  of 
attorney  from  A.  for  securing  payment 
of  the  balance  found  due  upon  the  settle- 
ment by  instahnents  at  distant  periods. 
Several  of  the  instalments  were  paid, 
but  A.  became  bankrupt  before  the  whole 
debt  was  liquidated.   It  being  proved  that 

B.  was  privy  to  the  settlement  of  accounts 
between  A.  and  the  bankers,  and  to  the 
arrangement  respecting  the  warrant  of 
attorney ;  held,  first  that  B.  was  not  dis- 
charged by  the  time  given  to  A.,  and 
secondly,  that  the  bond  was  not  dis- 
charged by  the  course  of  payment,  the 
money  paid  by  A.  to  tlie  bankers  being 
applicable  to  the  banking  account,  and 
the  bankers  being  entitled  to  hold  tho 
bond  and  warrant  of  attorney  as  distinct 
securities. 

Upon  the  occasion  of  the  bond  being 
executed,  tho  title  deeds  of  an  estate  pur^ 
chased  by  A.  were  deposited  with  B,  as 
an  indemnity  against  his  liability  upon  the 
bond ;  the  legal  interest  in  the  estate  was 
likewise  conveyed  to  B.,  and  it  waa 
agreed  that  he  should  also  hold  it  as  an 
indemnity.  After  the  death  of  B.  his  ex- 
ecutor delivered  up  tho  title  deeds  to  A., 
upon  a  false  representation  by  hun  that 
the  bond  had  been  paid  off.  Held,  that 
a  conveyance  of  the  legal  estate  could 
not  be  compelled  until  the  indemnity  was 
worked  out,  and  that  the  lien  upon  the 
title  deeds  remained.     Tyson  v.  Ccub,   395 


BUILDING  PLAN. 
See  iNJUKcmoN,  1,  2. 
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CHABITY. 

1.  The  juriBdiction  to  give  effect  to  on 
award,  confirmed  by  the  decree  of  the 
oomt  in  the  case  of  a  charity,  is  doubt- 
fiil:  but  the  renewal  of  a  lease  upon  the 
terms  of  the  award,  having  been  tvvice 
directed  by  tho  court,  was  again  en£brced. 
Altorney-GenercU  v.  ClemenlSj  6S 

2.  Upon  an  information  to  set  .aside  a 
lease  for  nhiety-nine  years  of  charity 
lands,  the  defendant^  the  lessees,  set  up 
a  title  adverse  to  the  lease;  upon  the 
merits  it  was  held,  that  there  was  no' 
ground  for  the  defence,  but  the  court  was 
of  opinion,  that  if  the  merits  had  been 
otherwise,  the  defendants  were  estopped, 
and  could  not  dispute  the  title  while  they 
retained  the  possession : 

SeuibUy  the  lessees  ought  not  to  have 
been  permitted  to  enter  into  evidence, 
upon  the  principle  that  the  plea  oi  nil 
Iwhvit  in  lenemenlis  could  not  have  been 
pleaded  at  law. 

A  mere  husbandry  lease  of  charity 
lands  for  ninety-nine  years  at  an  uniform 
rent  cannot  be  supported.  Attorney-  Gen-  j 
eral  v.  Lord  ilotham.  2I)D 

3.  Testator,  after  bequeathing  to  A. 
and  B.  legacies  of  stock  unequal  in 
amount,  and  giving  several  legacies  to 
public  charities,  requests  tlie  said  A.  and 
B.  to  be  his  executors,  and  gives  to 
them  as  such  100  guineas  each,  lie  then 
orders  his  books,  jewels,  plate  and  house- 
hold furniture  to  be  sold,  and  after  desir- 
ing mourning  to  be  provided  for  his  ser- 
vants, and  5  guineas  each  to  bo  given  to 
several  persons  named  in  the  will,  and 
to  his  two  executors  for  a  ring  as  a  token 
of  remembrance,  concludes  his  will  in  the 
following  manner,  "  In  case  there  is  any 
money  remaining  I  should  wish  it  to  be 
given  in  private  charity:"  Held,  that 
private  charity  was  an  object  too  indeQ- 
nite  to  give  the  crown  jurisdiction,  or  to 
enable  the  court  to  execute  the  trust. 
Oiainanney  v.  Butcher ^  260 

4.  Where  there  is  a  general  indefinite 
charitable  purpose,  not  fixing  itself  upon 
any  particular  object,  the  disposition  is  in 
the  king  by  the  sign  manual,  but  when 
the  gift  is  to  trustees,  with  general  or 
some  objects  pointed  out,  the  court  will 
taken  upon  itself  the  execution  of  the 
trust    lb.  270 

5.  If  a  particular  object,  as  the  erection 
of  a  school,  or  even  a  general  object,  pro- 


vided it  can  be  seen  what  the  purpose 
is,  is  pointed  oat,  the  oourt  will  ezecate 
the  trust,  although  the  object  pointed  oat 
may  &iL 

Cases  in  which  the  oourt  has  interfered 
upon  the  ground  of  trust,  distinguished 
from  thoee  in  which  a  direct  charity  has 
been  pointed  out    lb.  271 

6.  Where,  m  a  charity  information,  the 
relators  are  allowed  their  costs  of  pro- 
ceedings which  the  Attorney-General  has 
attended  separately  by  his  own  solicitor, 
without  an  order  of  the  court  for  so  doing, 
tho  Attorney-General  will  not  be  allow^ 
his  separate  costs.  AUomey-Geiveral  v. 
Dovt,  328 

7.  A  testator,  after  giving  a  legacy  in 
trust  for  a  charitable  purpose,  says,  "  As 
money  is  of  more  uncertain  value  than 
land,  I  do  also  give  them  (the  trustees) 
power  to  make  such  purchase  as  they 
shall  think  best  for  perpetuatmg  the  gift :"  * 
Held,  that  these  words  do  not  bring  the 
legacy  within  the  Mortmam  Act 

A  testatrix  gives  a  legacy  in  trust  for 
the  minister  of  a  chapel,  but  directs  that, 
upon  a  specified  contingency,  the  legacy 
is  to  go  to  the  trustees  of  a  certam  col- 
lege ;  the  interest  is  paid  during  many 
years  to  the  mmister  of  the  chapel :  Held, 
that  the  charity  for  the  chapel  may  be  es- 
tablished upon  a  bill  and  information  to 
which  the  trustees  of  the  college  are  not 
parties.    Atiomey-Gtiwral  v.  Goddard, 

348 


CHILDREN. 

Illegitimate  children  not  entitled  under 
the  description  of  children  in  a  will,  the 
intention  not  being  sufficiently  apparent 
upon  tho  face  of  the  will.  Legacy  in 
trust  for  tho  children  of  A.  to  be  equally 
divided  between  them  with  benefit  oi 
survivorship  and  a  provision  for  mainten- 
ance out  of  tlie  interest,  A.  having  no 
children  at  tho  death  of  the  testator: 
held,  that  after-bom  children  would  take 
and  that  the  interest  till  the  birth  of  a 
child  fell  into  the  residue.  Harris  v. 
Lloyd,  310 


COLLIERT. 
See  pRAcncB,  3. 

CONSENT. 
See  BASoy  aito  Femb,  S. 
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CONTEMFT. 

The  ordinary  rule  of  the  court  in  cases 
of  contempt  is,  that  there  sbail  be  a  per- 
fonal  examination  of  the  party. 

The  defendant  may  be  attended  by 
counsel  upon  his  examination  before  the 
Master.    Farqvharson  v.  Balfimr^        197 

See  Answer,  2 — 9. 


CONTRIBUTION. 

Where  sureties  are  bound  by  different 
instruments  for  equal  portions  of  a  debt 
due  from  the  same  principal,  and  the 
suretyship  of  each  is  a  separate  and  dis- 
tinct transaction,  there  is  no  right  of  con- 
tribution between  them.  Coopev.  Twy- 
nafi\  426 


CONVERSION. 

The  creditors  of  a  vendor  cannot  insist 
that  an  estate  contracted  to  be  sold  has 
been  converted  into  personal  assets,  un- 
less the  title  be  such,  that  the  court  will 
compel  a  purchaser  to  take  IL  Johnson 
T.  Legardy  281 


CO-PLAINTIFFS. 
See  Pleadixg,  2,  3. 

COSTS. 

1.  Solicitor's  lien  is  superseded  by  ta- 
king a  security.    JBalch  v.  SyvieSf         92 

2.  a  solicitor's  bill  having  been  partly 
taxed  and  paid,  an  order  obtained  as  of 
oourse,  referring  the  bill  generally  for  tax- 
ation, was  discliargcd  with  costs. 

Where  a  party  has  a  pressing  necessity 
for  papers  in  the  hands  of  his  solicitor, 
the  court  will  order  them  to  be  delivered 
up  upon  a  deposit  being  made  sufficient 
to  cover  the  amount  of  the  solicitor's  bill 
and  the  costs  of  the  taxation. 

Stmblcy  an  order  directing  the  costs  of 
the  suit  to  be  taxed,  warrants  a  taxa- 
tion up  to  the  time  of  the  Master's  ma- 
king his  report 

The  conduct  of  the  soluitor  cannot  be 
adduced  in  support  of  such  an  order, 
and  the  costs  of  affidavits  upon  that  sub- 
ject were  ordered  to  be  paid  aj9  between 
solicitor  and  client     CluUun  v.  Pardon, 

301-4 


3.  The  costs  of  the  committee  of  a  lu- 
natic trustee,  conveying  under  the  stat- 
ute, must  be  paid  by  the  ct&tui  gue  irmia. 

The  estate  being  vested  in  the  lunatic 
upon  trustees  for  securing  an  annuity,  and 
subject  thereto  upon  trust  for  the  grantor 
of  the  annuity,  tiie  grantee  and  the  as- 
signees of  the  grantor  of  the  annuity 
were  ordered  to  defray  equally  the  com- 
mittee's costs  of  an  application  by  them 
for  a  reconveyance  of  the  estate.  E> 
parts  Pearaty  325 

4.  Where,  in  a  charity  information,  the 
reUtors  are  allowed  their  costs  of  pro- 
ceedings which  the  Attorney-General  has 
attended  separately  by  his  own  solicitor, 
without  an  order  c^  the  court  for  so  doing, 
tlie  Attorney-General  wiU  not  be  allowed 
his  separate  costs.  AUorney'General  r. 
Dove,  328 

5.  A  party  who  is  served  with  a  peti- 
tion, but  has  no  interest  in  the  order  to  be 
made  upon  it^  is  not  entitled  to  the  costs 
of  appearing  on  the  hearing  of  that  peti- 
tion.    Garey  v.  Whittingham^  405 

6.  A  bill  of  costS)  where  the  amount  of 
it  has  been  settled  between  the  solicitor 

j  and  the  client,  and  part  of  it  has  been 
paid  and  security  given  for  the  remainder, 
will  not  be  ordered  to  be  taxed,  merely 
because  it  contains  charges  whidi  would 
be  disallowed  on  taxation. 

Semhk,  an  order  obtained  as  of  coarse 
for  tlie  taxation  of  a  bill  of  costs,  which 
has  been  settled  and  paid,  will  not  be  dis* 
charged  for  mere  irregularity,  without  any 
discussion  of  the  merits,  if  the  petition, 
seeking  to  discharge  that  order,  enters 
into  the  merits  of  the  case.  GrtUon  v, 
Leyhume,  407 

7.  If  auiagent  does  not  render  his  ac- 
counts witnin  a  reasonable  tiipe,  he  must 
bear  the  costs  of  a  suit  instituted  to  have 
the  accounts  taken ;  and  it  will  not  be 
any  excuse  for  him,  that  ho  offered  to 
pay.  on  account  a  gross  sum,  which,  it 
turns  out,  would  have  covered  all  that  was 
duo  from  hun.     CoUyer  v.  Dudley,      421 

An  equity  of  redemption,  being  subject 
to  a  trust  for  sale,  the  mortgage,  wth 
some  of  the  cestuis  que  trwt  of  the  equity 
of  redemption,  filed  a  bill  for  the  sale  of 
the  premises^  alleging  that  the  whole  of 
his  principal,  with  an  arrear  of  interest, 
was  due  to  him,  and  suppressing  the  lact, 
that  he  had  been  for  several  years  in  pos- 
session ;  tho  result  of  the  account  was, 
that  nothing  was  duo  on  the  mortgage 
when  the  biU  was  filed:  Ueld,  that  the 
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mofrtgag«e  mxisd  pay  to  the  defendants  the  |     2.  A  creditor,  who  makes  out  a  prima 
costs  of  so  much  of  the  suit  as  related  to  facie  case  of  misconduct   in   trustees,  is 


the  mortgage  and  the  accounts  and  in- 
quiries concerning  it.  Binninfflon  v.  liar- 
wood,  477 

COUNSEL. 

See  Answer,  2. 
Contempt. 

COURT  ROLL& 

See  BvTDBNCE,  4. 

COVENANT. 

1.  The  representative  of  a  deceased 
partner,  the  account  bet\^'een  him  and  the 
partneriiliip  being  at  the  time  unsettled, 
agrees  with  the  surviving  partners  to  as- 
sign to  them  all  his  interest  in  the  concern, 
upon  being  paid  a  certain  sum  of  money, 
and  having  an  indemnity  against  all 
claims  upon  the  partnership ;  the  assign- 
ment is  executed,  the  money  paid,  and  a 
joint  covenant  of  indemnity  given  by  the 
surviving  partners :  Held,  that  the  cove- 
nant is  not  to  be  considered  in  equity  as 
a  joint  and  several  covenant  Sumner  v. 
Foweli,  423 

2,  Tenant  of  a  lunatic's  estate  relieved 
against  an  ejectment  founded  on  a  forfeit- 
ure by  breach  of  covenant  to  repair.  Ex 
parte  Vaughan,  434 

See  Injunction,  1. 

CROSS  BILL. 
See  Answeb,  1. 


DEBTOR  AND  CREDITOR. 

Where  real  estates  are  devised  in  trust 
for  the  payment  of  debts,  in  aid  of  the  i 
personal  estate,  the  Statute  of  Limitations  i 
does  not  run  in  equity  after  the  death  of 
the  testator.    Hughes  v.  Wynne^        307 

See  AcoouvT,  1. 

CONYEBStON,  1. 

SPBOino  Perforxakce,  1. 
DECREE. 

1.  Where  the  enroUment  of  a  decree  is 
guned  by  surprise,  the  court  will  vacate 
iL    Stevens  v.  Guppy,  178 


entitled  to  a  decree  that  they  shall  account 
for  whatever  they  might  have  received 
^vithout  their  wilful  default  or  neglect; 
though,  in  a  prior  suit  instituted  by  an- 
other creditor  and  conducted  without  col- 
lusioli,  a  common  decree  for  an  account 
has  been  previously  made  against  tliem. 
Shepherd  y,  Towgood,  397 


DEED. 

1.  Bill  to  rectify  a  conveyance,  alleged 
to  have  passed  by  mistake  more  than  was 
included  in  a  previous  agreement,  dis- 
missed ;  the  conveyance  reciting  a  more 
extended  agreement,  the  parties  being 
dead,  the  agent  of  the  grantor  having 
acknowledgi'd  the  extended  agreement, 
and  the  agent  of  the  grantee,  who  could 
have  given  a  personal  account  of  the  trans- 
action, not  having  been  examined  by 
the  plaintiff. 

A  conveyance  which  passes  too  much 
may  be  rectified,  and  the  excess  de- 
ducted. 

Sernhle,  an  issue  may  be  directed  with 
a  view  to  correcting  a  mistake  in  a  deed. 
BeautTiont  v.  BranUey,  41 

2.  Where  a  deed  affects  by  its  recital 
to  carry  an  agreement  into  execution,  and 
goes  beyond  the  agreement,  the  court  will 
rectify.    lb.  62 

3.  Reason  for  using  caution  in  cutting 
down  the  effect  of  a  conveyance.  lb,    64 

See  Lien,  2. 
Sdrbty,  4. 


DEMURRER 

1.  An  estate  being  in  lease,  A.  enters 
and  receives  the  rents  during  the  continu- 
ance of  the  lease,  and  afterwards  contin- 
ues in  possession,  up  to  a  period  more  than 
twenty  years  distant  from  the  time  of  his 
entry.  Within  twenty  years  after  the 
expiration  of  the  lease,  B.  brings  an  eject- 
ment, and  files  a  bill  for  discovery ;  though 
the  ejectment  might  be  maintained  at 
law,  a  demurrer  to  the  discovery  is  good. 
Cholmonddty  v.  GlinUm^  107 

2.  Where  a  bill  is  filed  to  stay  wastei, 
and  a  demurrer  is  put  in,  the  court  will 
hear  the  demurrer  Immediately.  Const  ▼. 
Harris,  614 


See  Aksweb,  10,  11. 
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CONTEMFT. 

The  ordinary  rule  of  tha  court  in  cases 
of  contempt  is,  that  there  shall  be  a  per- 
fonal  examination  of  the  party. 

The  defendant  may  be  attended  by 
counsel  upon  his  examination  before  the 
Master.    Farquharson  v.  Balfour,        197 

See  Ans^'KR,  2 — 9. 


CONTRIBUTION. 

Where  sureties  are  bound  by  different 
instruments  for  equal  portions  of  a  debt 
due  fh>m  the  same  principal,  and  the 
suretyship  of  each  is  a  separate  and  dis- 
tinct transaction,  there  is  no  right  of  con- 
tribution between  them.  Gjopey.  Tuy- 
fiam,  426 


CONVERSION. 

The  creditors  of  a  vendor  cannot  insist 
that  an  estate  contracted  to  be  sold  has 
been  converted  into  personal  assets,  un- 
less the  title  be  such,  that  the  court  will 
compel  a  purchaser  to  take  it.  Johnson 
T.  Legard,  281 


CO-PLAINTIFFS. 
See  Plbadiko,  2,  3. 

COSTS. 

1.  Solicitor's  lien  is  superseded  by  ta- 
king a  security.    Bcdch  v.  Syinesy         92 

2.  a  solicitor's  bill  havmg  been  partly 
taxed  and  paid,  an  order  obtained  as  of 
course,  referring  the  bill  generally  for  tax- 
ation, was  discliargcd  ^ith  costs. 

Where  a  party  has  a  pressing  necessity 
for  papers  in  the  hands  of  his  solicitor, 
the  court  will  order  tliem  to  be  delivered 
up  upon  a  deposit  being  made  sufficient 
to  cover  the  amount  of  the  solicitor's  bill 
and  the  costs  of  the  taxation. 

SemUe,  an  order  directing  the  costs  of 
the  suit  to  be  taxed,  warrants  a  taxa- 
tion up  to  the  time  of  the  Master's  ma- 
king his  report 

The  conduct  of  the  soUcitor  cannot  be 
adduced  in  support  of  such  an  order, 
and  the  costs  of  affidavits  ujMn  that  sub- 
ject were  ordered  to  be  paid  as  between 
solicitor  and  client     CluUun  v.  Pardoii, 

aoi-1 


3.  The  costs  of  the  committee  of  a  hi- 
natic  trustee,  conveying  under  the  stat- 
ute, must  be  paid  by  the  m>itti  que  tnttts. 

The  estate  being  vested  in  the  lunatic 
upon  trustees  for  securing  an  annuity,  and 
subject  thereto  upon  trust  tor  the  grantor 
of  the  annuity,  the  grantee  and  the  as- 
signees of  the  grantor  of  the  annuity 
were  ordered  to  defray  equaUy  the  com- 
mittee's costs  of  an  application  by  them 
for  a  reconveyance  of  the  estate.  Ex- 
parte  Pearaty  325 

4.  Where,  in  a  charity  informatioD,  the 
relators  are  allowed  their  costs  of  pro- 
ceedings which  the  Attomey-GeneniJ  has 
attended  separately  by  his  own  solicitor, 
without  an  order  c^  the  court  for  so  doing, 
the  Attorney-General  will  not  be  allowed 
his  separate  costs.  AUoniey^Geheral  x. 
Dove,  328 

5.  A  party  who  is  served  with  a  peti- 
tion, but  has  no  interest  in  the  order  to  b© 
made  upon  it^  is  not  entitled  to  the  cos» 
of  appearing  on  the  hearing  of  that  peti- 
tion.    Garey  v.  Whiilingham,  405 

6.  A  bill  of  costS)  where  the  amount  of 
it  has  been  settled  between  the  solicitor 
and  the  client,  and  part  of  it  has  been 
paid  and  security  given  for  the  remainder, 
will  not  be  ordered  to  be  taxed,  merely 
because  it  contains  chaiges  which  would 
be  disallowed  on  taxation. 

Sembk,  an  order  obtained  as  of  course 
for  the  taxation  of  a  bUl  of  costs,  which 
has  been  settled  and  paid,  will  not  be  dis- 
charged for  mere  irregularity,  without  any 
discuMsion  of  the  merits,  if  the  petition, 
seeking  to  discharge  that  order,  enters 
into  the  merits  of  the  case.  GreUim  v. 
Leyhume,  407 

7.  If  aniagent  does  not  render  his  ac- 
counts within  a  reasonable  tiqie,  he  most 
bear  the  costs  of  a  suit  instituted  to  have 
the  accounts  taken ;  and  it  will  not  be 
any  excuse  for  him,  that  he  offered  to 
pay  on  account  a  gross  sum,  which,  it 
turns  out,  would  have  covered  all  that  was 
due  from  him.     CoUyer  v.  Dudley,      421 

An  equity  of  redemption,  being  snbject 
to  a  trust  for  sale,  the  mortgage,  Tiith 
some  of  the  oesiuis  que  trust  of  the  equity 
of  redemption,  filed  a  bill  for  the  sale  of 
the  premises)  alleging  that  the  whole  of 
his  principal,  with  an  arrear  of  interest, 
was  due  to  him,  and  suppressing  the  iact, 
that  he  had  boon  for  several  years  in  pos- 
session ;  the  result  of  the  account  was, 
that  nothing  was  due  on  the  mortgaj^e 
when  the  biU  was  filed:  Held,  that  tlie 
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mortgagee  mast  pay  to  the  defendants  the  |  2.  A  creditor^  who  makes  out  a  prima 
costs  of  so  much  of  the  suit  as  related  to  ^  facie  case  of  misconduct  in  trustees,  is 
the  mortgage  and  the  accounts  and  in- 'entitled  to  a  decree  that  they  shall  aooount 
quiries  oouoeming  it.     Binnington  v.  Hdr-  \  for  whatever  they  might  have  received 

477  without  their  wilful  default  or  neglect; 

though,  in  a  prior  suit  instituted  by  an- 

COUNSEL.  !  other  creditor  and  conducted  ^vithout  col- 

lusioh,  a  common  decree  for  an  account 


See  Answer,  2. 
Contempt. 

COURT  ROLLa 

See  Evidence,  4. 

COVENANT. 

1.  The  representative  of  a  deceased 
partner,  the  account  between  him  and  the 
partnership  being  at  the  time  unsettled, 
agrees  ^rith  the  surviving  partners  to  as- 
sign to  them  all  his  interest  in  the  concern, 
upon  being  paid  a  certain  sum  of  money, 
and  having  an  indemnity  against  all 
claims  upon  the  partnership ;  the  assign- 
ment is  executed,  the  money  paid,  and  a 
joint  covenant  of  indemnity  given  by  the 
surviving  partners :  Held,  that  the  cove- 
nant is  not  to  be  considered  in  equity  as 
a  joint  and  several  covenant.  Sumn^  v. 
JPkwci^  423 

2.  Tenant  of  a  lunatic^s  estate  relieved 
against  an  ejectment  founded  on  a  forfeit- 
ure by  breach  of  covenant  to  repair.  Ex 
parte  Vaughan,  434 

See  Injunction,  1. 

CftOSS  BILL. 
See  Aksweb,  I. 


DEBTOR  AND  CREDITOR. 

Where  real  estates  are  devised  in  trust 
for  the  payment  of  debts,  in  aid  of  the 
personal  estate,  the  Statute  of  Limitations 
does  not  run  in  equity  after  the  death  of 
the  testator.    Hughes  v,  Wynnes        307 

See  Account,  1. 
convebsion,  1. 
Spboific  Performance,  L 

DECREE. 

1.  Where  the  enrollment  of  a  decree  is 
gained  by  surprise,  the  court  will  vacate 
it    Stevens  v.  Gupjry.  178 


has  been  previously  made  against  them. 
Shepherd  V.  Towgood^  397 


DEED. 

1.  Bill  to  rectify  a  conveyance,  alleged 
to  have  passed  by  mistake  more  than  was 
included  in  a  previous  agreement,  dis- 
missed; the  conveyance  reciting  a  more 
extended  agreement,  the   parties  being 

I  dead,  the  agent  of  the  grantor  having 
'acknowledged  the  extended  agreement, 
'  and  the  agent  of  the  grantee,  who  could 
have  given  a  personal  account  of  the  trans- 
action, not  having  been  examined  by 
the  plaintiff. 

A  conveyance  which  passes  too  much 
may  be  rectified,  and  the  excess  de- 
ducted. 

Seinble^  an  issue  may  be  directed  with 
a  view  to  correcting  a  mistake  in  a  deed. 
Beaumont  v.  Bramky^  41 

2.  Where  a  deed  affects  by  its  recital 
to  carry  an  agreement  into  execution,  and 
goes  beyond  the  agreement,  the  court  will 
rectify.    lb.  62 

3.  Reason  for  using  caution  in  cutting 
down  the  effect  of  a  conveyance.  lb,    64 

See  Lien,  2. 
Surety,  4. 


DEMURRER 

1.  An  estate  being  in  lease,  A.  enters 
and  receives  the  rents  during  the  continu- 
ance of  the  lease,  and  afterwards  contin- 
ues in  possession,  up  to  a  period  more  than 
twenty  years  distant  from  the  time  of  his 
entry.  Within  twenty  years  after  the 
expiration  of  the  lea^e,  B.  brings  an  eject- 
ment, and  files  a  bill  for  discovery ;  though 
the  ejectment  might  be  maintained  at 
law,  a  demurrer  to  the  discovery  is  good. 
Cholmondeley  v.  Clinton,  107 

2.  Where  a  bill  is  filed  to  stay  waste, 
and  a  demurrer  is  put  in,  the  court  will 
hear  the  demurrer  immediately.  Const  y, 
Harris,  614 


See  Answer,  10, 11. 
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DESCBNDANTa 

The  word  "  descendants"  is  capable  of 
sach  a  oonstniction,  as  to  show  who  fall 
within  the  class  which  that  word  de- 
scribes.     WrighL  t.  Aikyns,  162 


DISCOVERY. 
See  Demubkeb,  1. 


DISMISSAL  OF  BILL. 

1.  Where  a  plaintiff  amended  his  bill  af- 
ter answer,  but  did  not  serve  a  subpoena  to 
answer  the  amendments  or  file  a  replica- 
tion to  the  answer,  an  order  obtained  as 
of  course  to  dismiss  the  bill  for  want  of 
prosecution,  after  three  terms  from  the 
filing  of  the  answer,  but  within  three 
terms  from  the  date  of  the  amendments, 
was  held  to  bo  regular,  though  the  de- 
fendant had  obtained  an  order  that  the 
plaintiff  should  amend  his  bill  within  a 
limited  time,  and  the  plaintiff  had  amend- 
ed accordingly,  and  had  also  amended 
the  defendant's  office  copy  of  the  bill. 
Cooke  V.  Davits^  309 

2.  Where  a  cause  was  not  proceeded 
in  for  three  dear  terms  sft<^r  answer,  the 
common  order  to  dismiss  the  bill  for  want 
of  prosecution,  obtained  by  the  defend- 
ant in  the  vacation  after  the  third  term, 
was  held  to  be  regular.  Farquharson  v. 
Sdoti,  378 


E 

ENROLLMENT. 
See  Decree,  1. 


ESTATE. 

1.  Equitable  tenant  in  tail  aliens  in  fee 
by  way  of  mortgage;  a  good  equitable 
recovery  may  be  suffered  of  the  secondary 
equitable  estate  without  the  concurrence 
of  the  mortgagee,     NouaiUev,  Greenwood, 

26 

2.  The  plaintiff's  fiither,  upon  the  mar- 
riage of  his  daughters,  demises  an  estate 
to  trustees  upon  trusts  for  raising  certain 
sums,  which  are  settled  upon  the  daugh- 
ters and  their  children ;  and  by  his  will, 
after  charging  the  estate  with  other  sums 
to  be  settled  upon  the  same  trusts,  with 
portions  for  sons,  and  with  a  farther  sum 


in  discharge  of  a  mortgage  of  anotfa^  ei- 
tate,  devises  it  to  other  trustees,  upon 
trust  from  time  to  time  to  receive  the 
rents  and  profits,  and  to  invest  the  same 
in  the  purchase  of  stock,  so  as  to  accu- 
mulate and  form  a  fund  for  the  pajrment 
of  the  aforesaid  chax^ges;  "and  after  the 
same  should  have  been  raised  and  paid, 
upon  trust  to  pay  the  net  rents,  issues  and 
profits  unto  or  for  the  benefit  of  such  per- 
son of  his  own  name,  blood  and  family, 
as  for  the  time  being  should  succeed  to 
and  be  invested  with  his  title  and  dignity 
of  a  baronet,  to  the  end  that  his  said  estate 
might  be  continued  in  his  name,  blood  and 
family,  and  be  enjoyed  and  go  along  with 
his  title,  so  long  as  the  rules  of  law  and 
equity  would  permit ;  but  if  upon  fkUure 
of  issue  male  of  his  body  there  should 
not  be  any  person  who  should  be  entitled 
to  enjoy  his  title,  upon  trust  to  stand  seised 
of  the  estate,  for  the  benefit  of  the  per- 
son or  persons  who  should  be  his  right 
heir  or  heirs  at  law,  and  to  convey  and 
assure  the  same  accordingly;"  held  that 
the  trust  for  accumulation  wasgood^and 
that  the  plaintiff^  the  succeeding  baronet, 
took  a  vested  estate  for  life.  Bacon  v. 
Proctor^  31 

3.  Devise  to  A.  and  her  heirs  forever, 
in  the  fullest  confidence  that  after  her 
decease  she  will  devise  the  property  to 
my  family ;  A»  is  tenant  in  fee.  Wright 
V.  Atkyns,  143 

Under  an  immediate  deviao  to  A.  for 
life,  remainder  to  "  my  fimiily,"  the  heir  at 
law  of  the  testator  is  entitled  in  remain- 
der,   lb,  156 

4.  An  infant  tenant  in  tail  is  bound  to 
keep  down  the  interest  of  debts,  charged 
upon  the  entailed  estates. 

A  tenant  for  hfe  was  also  held  to  have 
been  liable  to  keep  down  the  interest  of 
the  debts,  although,  having  the  ultimate 
remainder  in  &e,  he  had  consented  to 
an  Act  of  Parliament,  by  which  the  es- 
tates were  vested  in  trustees  for  the  pay- 
ment of  the  debts.    Surges  v.  Mawbey, 

167 

Tenant  for  life  is  bound  to  keep  down 
the  interest  of  debts,  but  being  an  heir 
at  law  not  otherwise  provided  for,  is,  as 
against  the  remainder-man  entitled  to 
maintenance.    Burges  v.  Maie^j       174 


EVIDENCE. 

1.  Upon  the  hearing  of  an  interplead- 
ing bill,  evidence  is  admissible  to  show 
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that  the  plaintifT  haa  retdned  possession 
of  the  subject  of  the  suit  under  an  indem- 
nity  (torn  some  of  the  defendanta  SUU- 
ham  T.  HaU^  30 

2.  Executor,  taking  a  contingent  rever- 
sionary interest  under  the  will,  not  pre- 
cluded from  giving  evidence  of  the  inten- 
tion that  he  should  have  the  residue  bene- 
ficially, nothing  upon  the  face  of  the  will 
indicating  that  he  was  to  take  the  office 
merely. 

Claiming  the  residue  as  executor,  is  suf- 
ficient to  let  in  parol  evidence  in  support 
of  the  legal  title,  without  alleging  a  title 
by  the  efl'ect  of  the  parol  evidence.  Lynn 
V.  Beaver^  66 

3.  Upon  an  information  to  set  aside  a 
lease  of  charity  lands,  the  lessees  ought 
not  to  be  permitted  to  enter  into  evidence 
of  a  title  adverse  to  the  lease,  upon  the 
principle  that  the  plea  of  nil  kabuii  in  ten- 
emeniis  could  not  be  pleaded  by  them  at 
law.    AUirney' General  v.  Lord  Hoihanv, 

209 

4.  The  court  rolls  of  a  manor,  taken  by 
themselves,  are  evidence  only  against  the 
tenants  of  the  manor,  and  the  lord  of  the 
loanor.   AUomey-  Gtneral  v.  Lord  Hoiham^ 

217 

5.  Where  a  sum  of  money  came  to  the 
hands  of  one  of  two  executors,  who  paid 
it  over  to  the  other  executor,  it  was  held 
that  the  executor  who  first  received  it 
oould  noty  under  the  usual  decree  for  an 
account,  examine  the  other  executor  as  a 
witness  to  prove  that  the  money  paid  over 
was  duly  applied  on  account  of  the  afiiurs 
of  the  testator,  and  an  order  obtamed  for 
that  purpose  was  discharged.  Dines  v. 
SooU,  358 

6.  A  person,  who  admits  that  he  con- 
ceives himself  bound  in  honor,  though  not 
legally  bound,  to  contribute  to  the  ex- 
penses of  a  party  in  a  suit,  is  a  compe- 
tent witness  for  that  party.  Parker  v. 
WhUby,  366 

T.  Proof  of  the  handwriting  of  an  at- 
testing witness  to  a  will,  received  under 
particular  circumstances  in  order  to  found 
a  decree  establishing  the  will  James  v. 
Paarneli,  417 

EXAMINATION. 

1.  Personal  examination  in  equity  is 
not  analogous  to  the  viva  voce  examina- 
tion of  a  witness.    Farquhar^on  y.  Balfour ^ 

198 


2.  An  examination  may  be  quite  suffi- 
cient, though  it  is  untrue,  and  inconsistent 
with  what  has  been  sworn  by  the  defend- 
ant in  his  answers. 

The  principle  of  this  court  is,  that  the 
plaintiff  must  be  satisfied  with  what  the 
conscience  of  the  defendant  allows  him 
to  swear.    Farquharson  v.  Balfour^      204 

EXECUTOR. 

1.  Executor  taking  a  contingent  rever- 
sionary interest  under  a  will,  not  preclu- 
ded from  giving  evidence  of  the  intention 
that  he  should  have  the  residue  benefi- 
cially, nothing  upon  the  face  of  the  will  in- 
dicating that  he  was  to  take  the  office 
merely. 

Under  the  effect  of  the  will  and  the  er- 
idence  the  executor  was  declared  to  be 
entitled  beneficially. 

Whether  the  contingent  reversionary 
interest  would  have  had  the  effect  of  ren- 
dering him  a  trustee  for  the  next  of  kin? 
Queers.    Lynn  v.  Beaver^  63 

The  motives  which  might  influence 
the  testator  in  favor  of  the  executor  are 
to  be  considered  in  determining  the  ques- 
tion, whether  the  executor  takes  the  res- 
idue beneficially.    lb.  68 

2.  Executors  may  pay  legacies,  or  hand 
over  the  residue,  within  the  year  after  the 
death  of  the  testator.  Augustin  v.  Mar- 
tin,  241 

3.  The  custom  of  ForJk  does  not  apply 
where  an  executor  is  appointed.  WiUcin- 
$on  V.  Atkinson^  267 

4.  Where  a  sum  of  money  came  to  the 
hands  of  one  of  two  executors,  who  paid 
it  over  to  the  otlier  executor,  it  was  held 
that  the  executor  who  first  received  it 
could  not,  under  the  usual  decree  for  an 
account,  examine  tlie  other  executor  as  a 
witness  to  prove  that  the  money  paid 
over  was  duly  applied  on  account  of  the 
affairs  of  the  testator,  and  an  order  ob- 
tained for  that  purpose  was  discharged. 
Dines  v.  ScoU^  358 

5.  A  person  who  is  permitted  by  an  exe- 
cutor to  possess  himself  of  port  of  the 
assets  of  a  testator,  and  who,  after  the 
executor's  death,  and  when  there  is  no 
leg^  personal  representative  either  of  the 
testator  or  of  the  executor,  retains  the  as- 
sets, and  acts  in  the  execution  of  the 
trusts  of  the  will,  is  not  executor  ds  son 
tort  to  the  original  testator.  JbrnHny. 
Beck,  438 
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FAMILY  ABRANOEMBNT. 

A  &ther  being  tenant  for  life,  with  re- 
mainder to  his  tirst  and  other  sons  sue* 
oessiyely  in  tail  mole ;  the  oldest  son,  soon 
after  he  attained  twenty-one,  joined  his 
&ther  in  suffering  a  recovery,  an  annui- 
ty was  secured  to  him  during  his  father's 
life,  and  part  of  the  estates  were  limited 
to  the  &ther  in  fee,  the  residue  of  them 
were  resettled,  the  son  taking  back  an 
estate  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  general,  remainder 
to  his  daughters  in  tail  general.  The 
transaction  to  be  considered  as  a  mixed 
case  of  bargain  and  sale,  and  of  family  ar* 
rangement;  and  the  eldest  son  having 
died  without  issue,  a  bill  filed  by  his 
brother,  the  next  remainder-man  in  tail, 
who  had  done  confirmatory  acts,  and  ac- 
cepted interest  under  the  will  of  his  father, 
to  set  aside  the  settlement  as  obtained  by 
undue  influence,  was  dismissed. 

Transactions  of  this  nature  between 
&ther  and  child,  to  be  viewed  with  a 
reasonable  degree  of  jealousy,  not  in  the 
.  light  of  reversionary  bargains. 

Whether,  after  the  lapse  of  twenty 
years,  such  a  suit  could  be  maintained  at 
all     Quare. 

Whether  a  remote  remainder-man  can 
complain  of  a  transaction  between  the 
tenant  for  life  and  the  immediate  remain- 
der-man, where  the  immediate  remainder- 
man makes  no  complaint.  Quare,  Twed- 
dell  V.  Twedddl,  1 


FEME  COVERT. 

1.  A  writ  of  ne  execU  regno  against  a 
feme  covert  administratrix  cannot  be  sus- 
tained.   Parmell  v.  Tayler,  96 

2.  Feme  covert  holding  herself  out  in  the 
character  of  a  feme  sole  may  be  arrested, 
and  courts  of  law  \iill  not  discharge  her 
upon  motion.     PanneU  v.  Tayler,  100 


FOREIGN  GOVERNMENT. 

Whether  the  king's  courts  will  interfere 
upon  the  subject  of  a  contract  with  a 
country  which  he  does  not  recognize,  or 
will  assist  in  the  recovery  of  money  ad- 
vanced by  the  subjects  of  this  country  to 
a  colony  at  war  with  its  parent  state,  the 
parent  state  being  at  peace  with  this  coun- 
try.   Jones  Y,  Garcia  dd  EiOf  299 


FOEFBrrURB. 

See  COVBNAKT,  2. 

Specific  Perfokmange,  7. 


FRAUD. 

Where  a  party  applies  to  set  aside  an 
award  on  the  ground  of  newly  discovered 
fraud,  he  U  bound  to  show  that  it  is  a  new 
discovery,  and  that  he  could  not  with  due 
diligence  have  made  the  discovery  before. 
Auriol  V.  Smith,  127 


FRAUDS  (Statute  op). 

The  person  entitled  to  the  reversion  in 
fee  of  a  house,  expectant  upon  a  term 
vested  in  a  lessee  who  has  demised  the 
premises  for  a  portion  of  his  term  to  a 
sub-lessee,  agrees  by  one  letter  to  grant 
that  sub-lesseo  an  extension  of  lease  at 
a  certain  yearly  rent,  and,  in  another  let- 
ter, fixes  the  time  when  the  term  which 
he  thus  proposes  to  grant,  is  to  expire ; 
this  is  a  valid  agreement  .within  the  Stat- 
ute of  Frauds,  and,  under  it,  the  sub-lea- 
sec  has  a  right  to  a  lease  which  shall  com- 
mence from  the  expiration  of  the  existing 
term.     Verlander  v.  Codd,  352 


H 

HEIR. 
See  Estate  4, 

I 

IMPERTINENCE. 

1.  Upon  a  bill  filed  by  merchants  in 
England  against  merchants  in  India,  fot 
an  account  of  the  dealings  and  transac- 
tions between  them,  one  of  the  defend- 
ants) residing  in  England,  in  answer  to  an 
allegation  m  the  bill  that  some  cotton 
which  had  been  sent  by  the  defendants 
to  the  plaintiffs  was  of  inferior  quality, 
said,  that  ho  had  no  personal  knowledge 
of  the  dealmgs  between  the  two  firms, 
but  that  he  had  received  certain  affidavits 
and  certificates,  which  his  partners  in 
India  had  caused  to  bo  made  by  experi- 
enced persons  there,  from  which  he  be- 
lieved the  cotton  to  be  of  superior  quality, 
and  set  forth  the  affidavits  of  certificates, 
in  a  schedule,  iu  hcEC  verba :  held  that  the 
schedule  was  not  impertinent.  Parker  v. 
Fairlie,  36S 
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!J.  A  few  unnecossaiy  words  in  a  bill  do 
not  render  it  impertinent. 

In  a  bill  for  an  account,  it  is  not  imper- 
tinent to  set  out  at  length  letters  sent  to 
the  defendant  demanding  the  account, 
though  the  bill  contains  a  general  alle- 
gation that  applications  have  been  made 
to  the  defendant  to  account,  and  the 
usual  charge  as  tolettorsin  the  possession 
of  the  defendant.     Dd  Pont  v,  De  Tom- 


INCUMBRANCE& 

In  all  cases  where  money  is  paid  off  bj 
individuals  not  having  an  absolute  perma- 
nent interest  in  the  premises,  the  court 
looks  at  the  intention.     Pitt  v.  Pitt^     183 


Court,  new  evidence  having  been  disooT- 
icred  at  a  period,  when,  aocording  to  the 
prEu:tice  of  that  court,  it  could  not  be  re- 
ceived.   JkrvisY.  GhawUer^  319 

I  5.  Tenant  of  a  lunatic's  estate  relieved 
against  an  ejectment  founded  on  a  forfeit- 
ure  by  breach  of  covenant  to  repair.  Ez 
parte  Vanghan^  434 

I 

'  6.  Where  there  is  a  case  for  a  special 
'injunction,  and  the  injunction  will  ope- 
jrate  for  the  benefit  of  parties  not  before 
the  court,  the  absence  of  those  parties, 
'though  made  the  ground  of  demurrer  to 
the  billj  will  not  prevent  the  court  from 
interposmg.     Const  v.  Harris,  512 


See  Interest,  1. 


INJUNCTION. 

Injunction  to  restrain  the  breach  of  a 
covenant,  that  buildings  ?hall  bo  erected 
u|x>n  a  general  plan  refused,  the  cove- 
nantee having  acquiesced  in  a  partial  de- 
viation from  the  plan,  and  not  having 
made  immediate  application  to  the  court. 

A  landlord  who  relaxes  in  favor  of 
some  of  his  tenants  a  covenant  entered 
into  for  the  benefit  of  all,  is  not  entitled  to 
an  injunction  to  restrain  the  other  tenants 
from  infiringing  that  covenant.  Eoper  v. 
WtUiams,  18 

2.  Where  a  decision  which  is  to  bind 
others,  can  only  be  made  hereafter,  it  is 
the  duty  of  the  court,  in  the  meantime, 
to  preserve  the  property  in  such  a  state, 
that  when  it  is  made  out  who  are  the  ob- 
jects of  &vorable  decision,  they  may  have 
the  benefit  of  it. 

The  court  therefore  refused  to  interfere 
by  injunction  to  restrain  X.  from  cutting 
down  timber,  upon  a  bill  filed  by  per- 
sons claiming  to  be  iuterot^ted  under  the 
foregoing  devise  after  the  death  of  A.,  but 
ordered  that  A.  should  be  at  liberty  to 
cut  the  timber,  in  a  hiisbaruiJiko  manner, 
as  tenant  in  fee,  giviii,<  security  fur  the 
Taluo,  or  bringing  the  value  into  court, 
Wrigid  v.  Atkyfu^,  143 

3.  Motion  to  stay  the  execution  of  a 
"writ  of  inquiry  of  damage.^  not  supported 
by  the  ordinary  affidavit  ufjon  a  motion  to 
stay  trial,  refused  with  costs.  Eodenhursi 
V.  Tudmart,  306 

4.  Injunction  granted  to  stay  proceed- 
ings upon  a  sentence  in  the  Admiralty 


INTEREST. 

1.  An  infant  tenant  in  tail  is  bound  to 
keep  down  the  interest  of  debts  charged 
upon  the  entailed  estates. 

A  tenant  for  life  was  also  held  to  have 
been  liable  to  keep  down  the  interest  oi 
the  debts,  although,  having  the  ultimate 
remainder  in  fee,  he  had  consented  to  an 
Act  of  ParUament,  by  which  the  estates 
were  vested  in  trustees  for  the  payment 
of  the  debta    Surges  r,  Mawbey^        167 

2.  The  interest  of  a  legacy  not  express- 
ly disposed  of  by  a  will  till  the  persons 
come  into  existence  who  are  to  take  the 

'  capital,  falls  into  the  residue.    Harris  v. 
Uoyd,  314 


INTERPLEADING. 

Upon  the  hearing  of  an  interpleading 
'  bill,  evidence  Is  admissible  to  show  that 
I  the  plaintiff  has  retained  possession  of  the 
,  subject  of  the  suit  under  an  indemnity 
from  some  of  the  defendants.  Statham  v. 
HaO,  30 


INTERROaATORIES. 
See  Aksweb,  2.    • 


ISSUE. 

1.  An  issue  may  be  directed  with  a 
view  to  correcting  a  mistake  in  a  deed. 
Beaumont  v.  Brainley,  41 

2.  Miscarriage  of  a  judge,  in  du*ecting  a 
jury,  is  not  a  ground  for  a  new  trial,  i^ 
looking  at  the  whole  evidence  and  the  ad- 
dress of  the  judge  to  the  jury,  the  cod- 


650 


INDEX. 


soience  of  the  court  is  satisfied,    ffead  v. 
BecuL  142 


JURISDICTION. 

1.  Where  a  limited  tribunal  takes  upon 
itself  to  exercise  a  jurisdiction  which  does 
not  belong  to  it,  its  decision  amounts  to 
nothing;  find  does  not  create  any  neces- 
sity for  an  appeal  AUomey-Getieral  v. 
LardHoiham,  219 

2.  Whether  the  king's  courts  will  in- 
terfere upon  the  subject  of  a  contract  with 
a  country  which  he  does  not  recognize,  or 
will  assist  in  the  recovery  of  money  ad- 
vanced by  the  subjects  of  this  country  to 
a  colony  at  war  with  its  parent  state,  the 
parent  state  being  at  peace  with  this 
country?    Joneay.  Garcia  del  Rio,      299 

See  Oharitt,  3. 

Trust,  4. 


K 

KING. 
See  Ohabitt,  Z. 

JL 

•LAND  TAX- 

Where  Ituids  are  allotted  under  an  en- 
dosureact  In  reapect  of  rights  of  common 
appurtenant  to  other  lands  of  which  the 
land  tax  has  been  redeemed,  the  land 
tax  does  not  attach  unon  the  allotment 
Bo^m  V.  Wood^  334 

LANDLORD  AND  TENANT. 

1.  Injunction  to  restrain  tlie  breach  of 
a  covenant,  tliat  buildings  shall  be  erected 
upon  a  genei^  plan  reused ;  the  cove- 
nantee having  acquiesced  in  a  partial  de- 
viation from  the  plan,  and  not  having 
made  inmiediate  application  to  the  court 

A  landlord  who  relaxes  in  favor  of 
some  of  his  tenants,  a  covenant  entered 
into  for  the  benefit  of  all,  is  not  entitled 
to  an  injunction  to  restrain  the  other  ten- 
ants from  infringing  that  covenant  Ro- 
per V.  WHJUams^  18 

2.  The  court  will  not  direct  a  reference 
to  the  Master  as  to  the  reduction  of  rent 


upon  the  petition  of  a  tenant    i 
Tlwn,  137 


LAPSE. 

Where  a  testator,  resident  and  domi> 
ciled  at  the  time  of  his  death  within  the 
province  of  York,  dii^ioses  of  all  the  resi- 
due of  his  personal  estate,  and  names  exe- 
cutors, but  his  disposition  fiuls  as  to  pait 
of  the  residue,  by  the  death  of  one  of  the 
residuary  legatees  in  his  lifetime,  the 
share  which  thus  becomes  lapsed,  will  be 
apportioned  between  the  widow  and  the 
next  of  kin,  according  to  the  Statute  of 
Distributions,  and  will  not  be  affected  by 
the  custom  of  the  province.  WiOcinson 
V.  Atkinson^  255 


LEASE. 

Upon  an  information  to  set  aside  a 
lease  for  ninety-nine  years  of  charity 
lands,  the  defendants,  the  lessees;  set  up 
a  title  adverse  to  the  lease;  upon  the 
merits  it  was  held,  that  there  was  no 
ground  for  the  defence,  but  the  court  was 
of  opinion,  that  if  the  merits  had  been 
otherwise,  the  defendants  were  estopped, 
and  could  not  dispute  the  title  while  they 
retained  the  possession : 

SeinbU^  the  lessees  ought  not  to  have 
been  permitted  to  enter  into  evidence, 
upon  the  principle  that  the  plea  of  nil 
habvit  in  tenements  could  not  have  been 
pleaded  at  law. 

A  mere  husbandry  lease  of  charity 
lands  for  ninety-nine  years  at  an  uniform 
rent  cannot  be  supported.  AUomey-Gm- 
erai  v.  Lord  HoUmm^  209 


LEGACY  DUTY. 

A  testator  directs  his  executors  and 
tnistees  to  pay  certain  aimuities  and  le- 
gacies, "clear  of  the  property  tax,  and  all 
expenses  attending  the  same  f  the  legacy 
duty  ought  to  be  paid  by  the  exccutoiB 
out  of  the  assets  of  the  testator,  and 
the  annuitants  and  legatees  are  entitled  to 
receive  the  fbll  amount  of  their  respect- 
ive legacies  and  annuities,  without  any 
deduction  in  respect  of  legacy  duty. 
CourUfy  v.  VincenL  433 

LEGITIMACY. 

Where  personal  access  between  hus- 
band and  wifb  is  established,  sexual  inters 
course  is  to  be  presumed ;  and  the  piB- 
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Bumptioa  must  stand  till  rebutted  by  clear 
and  satisfiM^toiy  evidenoe.    Head  v.  Hwd^ 

138 
See  Childreit  1. 

LIflN. 

1.  A  solicitor  baa  no  lien  upon  tbe  will 
of  Ills  client,  and  cannot  refiue  to  pro- 
duce a  deed  ezecated  bj  the  dient  in  hia 
favor,  containing  a  reservation  of  a  life 
interest,  and  a  power  of  revocation. 

Where  a  deed  is  sought  to  be  impeached, 
the  plaintiff  is  entitled  to  have  it  produced, 
and  the  defendant  cannot  resist  the  pro- 
duction upon  the  g^round  of  lien. 

In  a  suit  instituted  against  a  solicitor, 
who  had  also  acted  in  the  capacity  of  stew- 
ard for  an  account  and  for  delivery  of  ti- 
tle deeds,  the  court  upon  motion  ordered 
the  deeds  to  be  delivered  up  to  the  plain- 
tiff, upon  payment  into  court  of  so  much 
of  the  balance  claimed  by  the  answer  as 
was  not  covered  by  any  seourity.  Baick 
Y.  SymeSy  87 

2.  Where  deeds  are  deposited  for  the 
purpose  of  obtaining  credit,  the  person 
with  whom  they  are  deposited  has  no  lien 
upon  them  for  what  is  due  to  hinl  in  re- 
spect of  moneys  previously  advanced. 
MourUford  v.  ScoU,  247 

3.  Where  a  party  has  a  pressing  neces- 
si^  for  papers  in  the  hands  of  his  solicitor, 
the  court  will  order  them  to  be  delivered 
up  upon  a  deposit  being  made  sufficient 
to  cover  the  amount  of  the  solicitor's  bill 
and  the  costs  of  the  taxation.  CkMon  v. 
Pardon^  301 

4.  A  solicitor,  who  has  dedined  to  pip- 
oeed  with  a  cause,  will  be  ordered,  though 
his  bills  of  costs  are  not  paid,  to  deliver 
up  the  papers  to  the  present  solicitor  of 
the  par^,  the  latter  undertaking  to  hold 
them  subject  to  the  former  solicitor's 
lien,  for  what  shall  be  found  due  to  him 
on  the  taxation  of  the  bills. 

An  offer  on  the  part  of  the  former  so- 
Udtor,  after  the  motion  is  made,  to  pro- 
ceed with  the  cause,  will  not  prevent  the 
court  from  ordering  him  to  deliver  up 
the  papers  on  the  terms  mentioned  above. 
Ooieffraoe  v.  Manby^  400 


LDOTATIONS  (Statute  of  X 

Where  real  estates  are  devised  in  trust 
for  the  payment  of  debts,  in  aid  of  the 
penonal  estate,  the  statute  of  limitations 
does  not  ran  in  equity  after  the  death  of 
the  testator.    Hughes  y,  Wynnei  307 

Vol,  L 


LUNAOT. 

1.  The  costs  of  the  committee  Of  a  lu- 
natic trustee,  conveying  under  the  stat- 
ute, must  be  paid  by  the  cestui  que  trusts. 

The  estate  being  rested  in  the  lunatic 
upon  tnists  for  socuring  an  annuity,  and 
subject  thereto  upon  trust  for  the  grantor 
of  the  annuity,  the  grantee  and  the  as- 
signees of  the  grantor  of  the  annuity 
were  ordered  to  defray  equally  the  com- 
mittee's costs  of  an  application  by  them 
for  a  reconveyance  of  the  estate.  Ex- 
parte  Pearse,  325 

2.  Tenant  of  a  lunatic's  estate  relieved 
against  an  ejectment  founded  on  a  forfeit- 
ure by  breach  of  covenant  to  repair.  Ex 
parte  Vaugfiai^  434 

3.  Where  a  lunatic  had  been  taken  out 
of  the  jurisdiction  before  the  commission 
issued,  an  order  was  made  that  she  should 
be  brought  brought  back  to  England,  /n 
the  matler  of  EUzabelh  Wykeham,        357 


MAINTENANCE. 

Tenant  for  life  is  bound  to  keep  down 
the  interest  of  debts,  but  being  an  heir  at 
law  not  otherwise  provided  for,  is,  as 
agamst  the  remainder-man,  entitled  to 
maintenance.    Surges  v.  Mawbey^       174 

lOSNOMBR. 

Semhle,  where  the  plaintiff  is  misnamed 
in  an  order  to  disnuss  a  bill  for  want 
oi  prosecution,  in  consequence  of  an  error 
in  the  six  clerks'  certificate,  a  replication 
filed  after  service  of  the  order  will  not  be 
irregular.     VerkmderT.  Codd^  94 


lOSTAXB. 

Bill  to  rectify  a  conveyance  alleged  to 
have  passed  by  mistake  more  than  was 
included  in  a  previous  agreement,  dis- 
missed; the  conveyance  reciting  a  more 
extended  agreement,  the  parties  being 
dead,  and  the  agent  of  the  grantee,  who 
could  have  given  a  personal  account  of 
the  transaction,  not  having  been  exam- 
ined by  the  plaintiff 

A  conveyance  which  passes  too  much 
may  be  rectified,  and  the  excess  deducted. 

Senibie,  an  issue  may  be  directed  with 
a  view  to  correcting  a  mistake  in  a  deed. 
Beammmt  y.  BranUeyf  41 
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MONET. 

Testatrix,  bjr  her  will,  diBpoaea  of  cer- 
tain long  annuities,  and  of  a  sum  in  cash, 
and  then  uses  the  following  words :  "I 
believe  there  will  be  sufficient  money 
left  to  pay  my  fiineral  expenses."  By  a 
codicil  to  her  will  the  testatrix  expresses 
herself  thus:  "If  there  is  money  left  un- 
employed I  doairo  it  may  be  given  in  char- 
ity." Held,  tliat  the  general  residue  of 
the  testatrix's  personal  estate,  including 
a  sum  of  2,500^  trust  moneys,  in  which 
slie  had  a  vested  reversionary  interest,  at 
the  time  of  her  death,  subject  to  be  divest- 
ed by  the  appointment  of  her  mother, 
p&jsed  under  the  words  "  money  left  un- 
employed," and  was  well  given  to  charity. 
Ominanney  v.  Butcher^  265,  266 

See  Will,  8. 


MORTGAGE. 

1.  Feme  sole  makes  a  mortgage  of  a 
leasehold  for  years,  and  afterwards  mar- 
ries; the  mortgage  is  tlien  transferred, 
and  the  husband  joins  in  the  transfer,  and 
covenants  to  pay  the  money.  During  the 
coverture,  the  husband,  .by  gradual  pay- 
ments out  of  his  own  property  reduces  the 
money  due  upon  the  mortgage;  by  his 
will  he  makes  a  disposition  of  the  mort- 
gaged premises,  and  dies  in  the  lifetime 
of  his  wife ;  upon  a  bill  by  the  wife,  who 
claimed  to  bo  entitled  by  survivorship  to 
redeem  the  mortgage,  the  redemption 
was  decreed  upon  the  terms,  that  the  hus- 
band's estate  should  stand  in  the  place 
of  the  mortgagee,  for  the  sums  paid  by 
him  out  of  his  own  property  in  reduction 
of  the  mortgage  debt    FiU  v.  Pitt,     180 

2.  Where  a  bond  is  given  by  principal 
and  surety,  and  at  the  sixme  time  a  mort- 
gage is  made  for  securing  the  debt,  the 
surety,  if  he  pays  the  bond,  has  a  right 
to  stand  in  place  of  the  mortgagee.  Co- 
pis  V.  Middkton,  231 

3.  An  officer  in  the  army  cannot  pledge 
or  mortgage  his  commission. 

An  officer  deposited  his  commission 
as  a  security  for  a  loan  of  money,  and 
further  covenanted  with  the  depositary 
B.  to  sell  the  commissiou,  and  to  repay 
the  loan  out  of  the  pixxiccds  of  tlie  ssile ; 
a  sale  having  been  effected  subsequently, 
and  the  regulation  price  having  been 
paid  to  the  retiring  officer's  agents,  he 
transmitted  to  them  a  written  order,  di 
recting  them  to  discharge,  out  of  the  mo- 
ney  in  their   handa^    certain  specified 


debts  due  from  him  to  certain  specified 
individuals,  which  individuals  had  no  no- 
tice of  his  contract  with  B. :  Held  that 
these  creditors  were  entitled  to  a  priority 
over  B.     CoUyer  v.  FaUori,  454 

After  the  institution  of  the  suit,  tlie 
officer  took  the  benefit  of  the  Insolvent 
Debtors'  Act:  Held,  that  B.  had  not  any 
title,  preferable  to  that  of  the  gcuvral 
body  of  the  insolvent's  creditors,  to  the 
surplus  which  remamed  after  the  dc)?:s 
specified  in  the  written  order  were  satis- 
fied.    GoUyer  v.  Ihilon,  4oU 

4.  Where  a  decree  ordered,  that,  in  ta- 
king the  accounts  of  a  mortgagee  in  pos.so.-4' 
sion,  annual  rests  should  be  made,  ivn\ 
that  the  rents  and  profits  of  the  preniiscA, 
as  often  as  they  exceeded  the  interest  ac- 
crued due  on  the  debt,  should  be  applied 
in  reduction  of  the  principal ;  a  rest  oujrht 
to  be  made  at  the  date  of  the  receipt  by 
the  mortgagee  of  a  sum  exceeding  the 
interest,  though  occurring  in  the  interval 
between  the  annual  rests. 

From  that  date  the  subsequent  annual 
rests  ought  to  be  computed. 

An  equity  of  redemption,  being  subject 
to  a  trust  for  sale,  the  mortgagee,  with 
some  of  *  the  cesiuis  que  trust  of  the  equity 
of  redemption,  filed  a  bill  for  the  sale  of 
the  premises,  alleging  that  the  whole  ol 
his  principal  witli  an  arrear  of  intero.«5t, 
was  due  to  him,  and  suppressing  tlie  fact, 
that  he  had  been  for  several  years  in  pos- 
session; the  result  of  the  account  was, 
that  nothing  was  due  on  the  mortgage 
when  the  bill  was  filed :  Held,  that  the 
mortgagee  mu.st  pay  to  the  defendant'^  the 
costs  of  BO  much  of  the  suit  as  related  to 
the  mortgage  and  the  accounts  and  in- 
quiries concemmg  it  Binningion  v.  ifar- 
wood.  477 

See  Estate,  1. 

MORTMAIN. 

7.  A  testator,  after  giving  a  legacy  in 
trust  for  a  charitable  purpose,  says,  '*  Aa 
money  is  of  more  uncertain  value  than 
land,  I  do  also  give  them  (the  trustees) 
power  to  make  such  purchase  as  they 
shaU  think  best  for  perpetuating  the  gill :" 
Held,  that  these  words  do  not  bring  the 
legacy  within  the  Mortmain  Act  Attor- 
ney Oeneral  v.  Goddard,  348 


NE  EXEAT  REGNO. 

A  writ  of  ne  exeat  regno  against  a  feme 
covert  administratrix  cannot  beauatained. 
FanneU  v.  Jhyler,  96 
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Where  a  writ  of  ne  exeat  regno  issues 
for  a  larger  sum  than  is  due,  the  court 
will  make  an  order  that  so  much  only 
shall  be  raised  as  is  due,  without  quash- 
ing the  writ. 

Where  the  writ  issues  against  an  exe- 
cutor at  the  instance  of  a  legatee,  it  must 
be  marked  for  the  whole  amount  of  what 
is  due,  not  only  to  the  plaintiff  but  to 
other  persons.    Panned  y,  TayUr,       100 

2.  The  writ  of  ne  exeat  regno  does  not 
issue  for  alimony  after  a  decree  in  the 
eccleeiaatical  court  pending  an  appeal  from 
that  decree.     Street  v.  Street^  322 

The  writ  of  ne  exeat  regno  is  not  granted 
for  interim  alimony  before  a  decree. 
Street  v.  Street,  323 

3.  In  a  suit  against  a  purchaser  for  spe- 
cific pcribrmance,  where  a  receiver  had 
been  appointed  and  was  in  possession  of 
the  estate,  and  the  Master's  report  in  favor 
of  the  title,  except  as  to  a  very  small  i>art 
of  the  estate  for  which  the  purchaser  was 
entitled  to  an  abatement,  had  been  con- 
firmed, and  followed  by  an  order,  by  which, 
after  referring  it  to  the  Muster  to  ascertain 
what  abatement  tlie  purcha^K?^  was  enti- 
tled to,  and  to  compute  interest  upon  .tlie 
remainder  of  the  purchase  money,  and  to 
settle  the  conveyances,  it  was  ordered, 
that  upon  the  execution  of  the  convey- 
ances and  delivery  thereof^  and  of  the 
title  deeds  to  tlie  purchaser,  he  should 
pay  to  the  plaintiffs  the  remainder  of  the 
purchase  mone}*-,  after  deducting  the 
abatement,  with  the  interest  to  be  com- 
puted by  the  Master,  and  that  the  receiver 
should  thereupon  deliver  up  to  him  posses- 
sion of  the  estate,  the  court  refused  to  dis- 
charge a  writ  of  ne  exeat  regno  issued 
against  the  purchaser,  and  marked  for  the 
fbll  amount  of  the  purchase  money, 
though  the  abatement  (which  it  clearly 
appeared  woul<^  be  less  than  the  interest) 
had  not  been  ascertained  by  the  Master, 
and  no  steps  had  been  taken  towards  the 
execution  of  the  conveyances. 

The  sheriff  having  taken  the  defendant 
ander  the  writ,  refused  to  release  him  out 
of  custody  until  the  whole  sum  for  which 
the  writ  was  marked  was  paid  into  his 
hands,  and  the  court  did  not  disapprove 
of  his  conduct    So^mr.  Wood,         332 

SembtSy  where  the  writ  issues  against 
the  purchaser  of  an  estate  in  a  suit  for 
specific  performance,  the  circumstance 
that  he  may  have  property  to  answer  the 
purchase  money  is  not  to  be  regarded, 
ib.  338 


What  the  sheriff  does  in  the  case  of 
a  writ  of  tie  execU  regno,  is  upon  his  own . 
responsibility.    Jb,  340 

Upon  the  defendant's  stating  that  if  the 
plaintiffs  obtained  a  decree  he  would 
leave  the  kingdom,  the  writ  was  issued  in 
an  early  stage  of  the  cause.    Jb.  342 

The  Master  of  the  Rolls  has  jurisdiction 
to  direct  the  writ  to  issue.    Jb.  343 

The  debt  for  which  the  writ  issues  must 
be  equitable,  must  be  due,  and  must  be 
such  a  debt  that  the  sum  to  be  marked 
upon  the  writ  can  be  ascertalDcd. 

The  case  of  account  an  exception  to  the 
rule  that  the  debt  must  be  equitable. 

The  exception  founded  on  the  difficulty 
of  proceeding  at  law  in  such  matters. 

In  matters  of  account  the  party  may 
swear  to  his  belief  as  to  the  amount  of 
the  balance. 

The  cases  of  the  writ  being  issued  in  • 
suits  for    specific  performance,  are   also 
founded  on  the  difficulty  of  proceeding  at 
law. 

The  rule  that  the  sum  to  be  marked 
upon  the  writ  must  be  ascertained, 
instanced  in  the  case  of  executors. 

Upon  the  application  for  the  writ  it 
need  not  be  sworn  that  the  party  Is  going 
abroad  for  the  purpose  of  avoiding  pay- 
ment of  the  debt     Boehm  y.  Woott,    344 


Hi 

NEXT  OF  KIN. 

If  a  testator  means  to  create  a  trust, 
and  the  trust  be  ineffectually  created  or 
fail,  the  next  of  kin  take.  Ommanney  v. 
Butcher,  270 

See  ExECUTOB,  1. 
Will,  8. 

NOTICK 

Whether  notice  to  an  attorney  in  one 
transaction  shall  be  notice  io  him  in  an- 
other transaction,  must  m  all  cases  depend 
upon  the  circumstances.  Moun^ord  y. 
Scott,  280 


OPENING  BIDDINGa 
See  Pbaotigi^  1. 
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P. 

PARENT  AND  CHILD. 

I.  A  father,  tenant  for  life,  remainder 
to  his  first  and  other  sons  successivelj  in 
taU  male ;  the  eldest  son  soon  after  he  at- 
tained twenty-one,  joined  his  fiither  in 
suffering  a  recoveiy ;  an  annuity  was  se- 
cured to  him  during  his  father's  life ;  parts 
of  the  estates  were  limited  to  the  father 
in  fee,  and  the  residue  of  them  were  re- 
settled, the  son  taking  back  an  estate  for 
life,  with  remainder  to  his  first  and  other 
sons  in  tail  general,  remainder  to  his 
daughters  in  tail  general  The  transac- 
tion is  to  be  considered  as  a  mixed  case 
Of  bargain  and  sale,  and  of  ^mily  ar- 
rangement; and  the  eldest  son  having 
died  without  issue,  a  bill  filed  by  his 
brother,  the  next  remainder-man  in  tail, 
who  haid  done  confirmatory  acts,  and  ac- 
cepted interests  under  the  will  of  his  fath- 
er, to  set  aside  the  settlement  as  obtained 
by  undue  influence,  was  dismissed. 

Transactions  of  this  nature  between 
father  and  child,  to  be  viewed  with  a  rea- 
sonable degree  of  jealousy,  not  in  the  light 
of  reversionary  bargains. 

Whether,  after  the  lapse  of  twenty 
years  such  a  suit  could  be  muntained  at 
all  ?     Quiere.  , 

Whether  a  remote  remainder-man  can  \ 
complain  of  a  transaction  between  the, 
tenant  for  life  and  the  immeduite  remain- 
der-man, where  tlie  immediate  remain- 
der-man makes  no  complamt?  Quosre, 
TweddeU  v.  TweddeU,  1 


PARTIES. 

1.  A  testatrix  gives  a  legacy  in  trust  for 
the  minister  of  a  chapel,  but  directs  that, 
upon  a  specified  contingency,  the  legacy 
is  to  go  to  the  trustees  of  a  certain  col- 
lege ;  the  interest  is  paid  during  many 
years  to  the  minister  of  the  chapel :  Held, 
that  the  charity  for  the  chapel  may  be  es- 
tablished upon  a  bill  and  information  to 
which  the  trustees  of  the  college  are  not 
parties.     AUomey- General  v.  Goddard^ 

348 

2.  Where  there  is  a  case  for  a  special ; 
injunction,  and  the  injunction  will  operate  j 
for  the  benefit  of  parties  not  before  the ! 
court,  the  absence  of  those  parties,  though 
made  the  ground  of  demurrer  to  the  bill  | 
will  not  prevent  the  court  fSrom  interpo-  j 
gmg.     Const  V.  Earrts^  612 

3.  Wliere  an  executor  has  not  assented 
to  a  specific  bequest^  the  persons  bene- 


ficiaUy  entitled  are  not  necessary  parties 
to  a  suit  relating  to  the  property  specifl- 
caUy  bequeathed.     Const  v.  Harris,    614 

See  RBCBIY3EB,   2. 

PARTNERSHIP. 

1.  A  testator  directs,  that  W.  P.  shall, 
with  a  capital  taken  out  of  bis  aaseta, 
continue  his,  the  testator's  business ;  that 
he  shall  bind  D.  G.  apprentice  to  himself; 
that  he  shall  take  D.  G.  into  partnership 
at  the  end  of  his  apprenticeship,  or  so 
soon  after  as  he  shall  think  him  capable ; 
and  that  D.  G.  shall  have  one-third  of  the 
profits  of  the  business :  D.  G.  is  not  enti- 
tled to  claim  any  share  of  the  profits 
which  are  made  before  he  is  admitted 
into  partnership.     Gordon  v.  BtOhefford, 

375 

2.  The  representative  of  a  deceased 
partner,  the  account  between  him  and  the 
partnership  being  at  the  time  unsettled, 
agrees  ^vith  the  surviving  partners  to  as- 
sign to  them  all  his  interest  in  the  concern, 
upon  being  paid  a  certain  sum  of  money, 
and  having  an  indemnity  against  aU 
claims  upon  the  partnership ;  the  assign- 
ment  is  executed,  the  money  paid,  and  a 
joint  covenant  of  indemnity  given  by  the 
surviving  partners :  Held,  that  the  cove- 
nant is  not  to  be  considered  in  equity  as 
a  joint  and  several  covenant  Sumner  v. 
PoweU,  423 

3.  The  court  will  entertain  a  bill  to  com- 
pel partners  to  act  according  to  the  pro- 
visions of  instruments  into  which  they 
have  entered,  and,  where  it  will  interfere 
for  that  purpose,  will  take  care  that  the 
decree  shall  not  be  defeated  by  anything 
done  in  the  meantime. 

Thus,  where  in  1812,  the  then  propri- 
etors of  Ck>vent  Garden  Theatre  executed 
a  deed,  by  which  they  covenanted  and 
agreed  that  the  profits  of  the  theatre 
should  be  exclusively  appropriated  to  par- 
ticular purposes,  and  tiiat  the  treasurer 
for  the  time  being  should  be  irrevocably 
directed  so  to  apply  the  profits,  and  in 
1S22,  parties  then  entitled,  under  the  for- 
mer proprietors,  to  seven-eighths  of  the 
theatre  entered  into  an  agreement,  which 
provided,  in  some  respects,  for  a  different 
application  of  the  profits^  and  otherwise 
affected  the  rights  of  a  party  interested  in 
the  remaining  eighth,  who  was  not  con- 
sulted on  the  subject,  the  court,  upon  a 
bill  filed  by  thatpaity,  for  the  specific  per- 
formance of  the  covenants  and  agree- 
ments contained  in  the  deed  of  1812, 
appointed  a  receiver.     Const  y.  Harris, 

496 
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4.  the  oovai  wll  oot  appoint  a  receiver, 
or  a  manager,  of  any  partnerahip  concern, 
nnlesB  the  suit  be  so  framed,  as  that  a  de- 
cree may  be  made,  either  that  the  cou' 
eem  shall  be  carried  on,  according  to  the 
terms  of  an  instroment,  which,  by  the 
agreement  of  the  parties,  was  to  regnlate 
the  mode  of  its  being  carried  on,  or,  that 
it  shall  be  wholly  put  an  end  to.  Cowfi 
Y.  HarriSy  617 

5.  Partners  may  be  held  \ff  their  con- 
duct to  have  changed  the  terms  of  a 
written  agreement  into  which  they  have 
entered  for  canying  on  the  concern. 
Const  V.  Harris^  623 

6.  The  act  of  a  mnjority  of  partners  is 
the  act  of  all,  provided  all  are  consult- 
ed, and  the  majority  are  acting  bona  fide. 
Const  V.  ffamia,  626 

t.  The  majority  of  partners  never  rep- 
resents the  whole  body,  except  where 
there  has  been  a  voice  called  for  from  the 
minority. 

The  court  will  generally  take  the  opin- 
ion of  the  minority  to  have  been  fairly 
overruled.     Const  v.  HeuriSf  627 


PERPETTJITY. 

Devise  to  A,  for  ninety-nine  years,  if  he 
should  so  long  live :  remainder  to  his  first 
•on,  then  unborn,  for  ninety-nine  years, 
if  he  should  so  long  live ;  and  so  on  in 
tail  male  to  such  first  son  lawfhlly  issirinp  [ 
Ibrever ;  and  for  want  and  in  default  of 
such  issue  of  such  first  son,  to  the  second 
and  other  sons  successively  for  ninety- 
nine  years,  only  in  case  he  diould  so  long 
live ;  and  that  such  elder  son  or  the  issue 
of  such  elder  son  should  have  no  greater 
estate  than  for  ninety-nino  years,  deter- 
minable at  his  decease;  and  if  there 
should  be  no  issue  male  of  A.,  at  the 
^me  of  his  (A.'s)  dosth,  or  in  case  there 
should  be  such  issue  male  at  that  time, 
and  they  should  all  die  before  twenty- 
one  without  issue  male,  then  to  B.  for 
ninety-nine  years,  if  he  should  so  long 
live ;  remainder  to  the  first  son  of  B.  for 
ninety-nine  years,  if  he  should  so  long  live, 
Ac. :  held,  that  A,  look  under  the  will  an 
estate  for  ninety-nine  years  in  the  free- 
hold estates,  determinable  with  his  life 
and  the  same  estate  in  the  leaseholds,  if 
they  should  so  long  continue ;  and  that, 
upon  his  death,  his  first  son  would  take  an 
estate  for  ninety-nine  years  in  the  freehold, 
determinable  with  his  life,  and  the  remain- 
der of  the  term  in  the  leaseholds :  but 
that  the  limitations  to  the  second  and 


other  unborn  sons  of  A.  were  void,  aa 
tending  to  perpetuity;  and  the  limita- 
tions over  to  B.,  fta,  after  these  void  limit- 
ations were  not  aocelerated,  but  were  void 
also.    BeardY.  WestooU,  26 

See  AoouMULATiov,  1. 


PLEA. 

After  plea  pleaded,  and  replication 
filed,  and  before  the  plea  set  down,  it  is 
not  a  motion  of  course  to  withdraw  the 
replication,  and  amend  the  bill. 

An  order  for  that  purpose  obtained  of 
course,  discharged  for  irregularity,  and 
the  amended  bill  ordered  to  be  taken  off 
the  file.     CarkUm  v.  V  Estrange^  29 


PLEADING. 

1.  Claiming  the  residue  as  executor  ift 
sufficient  to  let  in  parol  evidence  in  sup- 
port of  the  legal  title,  without  aUeging  a 
title  by  the  effect  of  the  parol  evidence. 
I4ffm.  V.  Beaoer^  66 

2.  Semhle,  two  persons  averring  thai 
the  title  is  in  one  or  the  other  of  them, 
and  each  contending  that  it  is  in  himselfl 
cannot  join  in  a  suit  as  co-plaintifis.  Choi- 
manddey  v.  Clinton,  116 

3.  Some  of  the  holders  of  scrip  or  shares 
of  a  loan  cannot  file  a  bill  on  behalf  of 
themselves  and  the  other  holders  to  have 
their  subscriptions  returned. 

Several  persons  having  distinct  de- 
mands, and  not  being  able  to  sue  on 
behalf  of  themselves  and  others,  cannot 
be  co-plaintiffk. 

The  cases  in  which  a  bill  can  be  filed 
by  one  person  on  behalf  of  himself  and 
others,  are  cnses  in  which  the  others  have 
a  choice  between  that  and  nothing.  Jones 
v.  Garcia  dd  Bio,  297 

4.  If;  in  the  course  of  proceedings  in  a 
suit  for  specific  performance,  there  comes 
out  a  fact,  not  put  in  issue  in  the  cause 
by  either  party,  which  affects  the  legali- 
ty of  the  contract,  or  tends  to  show  that 
the  contract  is  not  (iilly  stated  in  the  bill, 
the  court  will  direct  an  inquiry  into  the 
fact  so  disclosed.  Parker  Y.Wliiiby,    366 


POWER. 

1.  A  power  of  sale  and  exchange  vest- 
ed in  the  tnisteee  of  a  settlement,  may  be 
exerdaed  by  the  trustees  upon  a  sale  to 
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or  an  exchange  with  the  tenant  for  life  of 
the  settled  estates. 

Wliere  upon  the  exercise  of  such  a 
power  it  is  declared  that  the  estate  shall 
be  vested  in  the  purchaser,  the  purchase 
being  made  in  the  name  of  a  trustee,  an 
appointment  to  the  trustee,  in  trust  for  the 
purchaser,  is  a  valid  execution  of  the 
power.    Howard  v.  Ducane,  81 

2.  A  testator  having  a  power  of  ap- 
pointment over  certain  freehold  and  copy- 
hold estates,  and  being  seised  of  other 
freehold  estates,  devises  all  his  freehold 
and  copyhold  estates,  without  reference 
to  the  power :  Held  an  execution  of  the 
power  as  to  the  copyhold  estates,  but  not 
as  to  the  freehold  estates  which  were 
subject  to  the  power.    Lewis  v.  LeweUyn, 

104 

3.  A  tenant  for  life,  with  a  power  of 
appointing  the  property  by  will  to  all  or 
any  of  the  testator's  chUdren,  may  release 
or  extinguish  the  power.    Homer  v.  Stvan^ 

430 

4.  A  testator  bequeathed  certain  Ainds 
in  trust  for  his  wife,  during  her  widow- 
hood, and  after  giving  her  a  power  to  ap- 
point them  by  deed  or  will,  provided  she 
did  not  marry  again,  directed  that  upon 
her  second  marriage,  or  her  death  with- 
out having  exercised  her  power,  they 
sliould  sink  into  the  general  residue  of 
his  estate ;  the  widow  executed  a  deed, 
purporting  to  be  an  appointment  of  the 
property  to  the  residuary  legatees  in  the 
same  proportions  in  which  they  would 
have  been  entitled  to  it  under  the  resid- 
uary clause,  and  she  and  they  concurred 


small  fine  only,  without  the  airean  of  do- 
ty.   £x  parte  Murray ^  56 

3.  The  rules  which  regulate  the  prac- 
tice of  opening  biddings  upon  a  sale  of 
landed  estate,  do  not  apply  when  a  col- 
liery is  the  subject  of  sale. 

Upon  an  offer  to  give  10,000^  for  a  col- 
liery, sold  for  8,850/.,  a  motion  to  open 
the  biddings  was  refused. 

The  rule  is  not  universal  that  biddings 
shall  not  be  opened  in  favor  of  parties  pres- 
ent at  the  sale. 

Residuary  legatee,  tenant  for  life,  or 
reversioner,  may  become  the  purchaser  of 
an  estate  sold  in  the  Master's  office. 

The  person  who  opens  the  biddings  is 
discharged  if  he  is  outbid  at  the  sale. 
Williams  v.  A  Uenborough^  1 1 

4.  Upon  a  motion  for  a  reference  of 
title,  where  the  performance  of  the  con- 
tract is  resisted  upon  other  grounds,  the 
court  will  look  into  the  answer  to  see 
whether  those  other  g^unds  are  substan* 
tial  or  frivolous. 

Where  the  subject  of  the  contract  was  a 
life  annuity,  and  the  defendant  insisted 
that  time  was  of  the  essence  of  the  con- 
tract, a  motion  fOr  a  reference  to  the 
Master  upon  the  title  was  refused. 

The  nature  of  the  property  sold  may 
make  time  of  the  essence  of  a  contract 
Withy  T.  CotOe,  79 

5.  A  solicitor  has  no  lien  upon  the  will 
of  his  client,  and  cannot  refuse  to  produce 
a  deed  executed  by  the  client  in  his  favor, 
containing  a  reservation  of  a  life  interest^ 
and  a  power  of  revocation. 

Where  a  deed  is  sought  to  be  impeached. 


in  assigning  the  funds  upon  trust  for  the  the  plaintiff  is  entitled  to  have  it  pro- 


residuary  legatees:  the  court  refused  to 
act  upon  the  appointment  and  assignment 
during  the  widow's  life.  Gddsmid  v. 
Goldsmid,  445 


PRACTICE. 

1.  Afler  plea  pleaded  and  replication 
filed,  and  before  the  plea  set  down,  it  is 
not  a  motion  of  course  to  withdraw  the 
replication  and  amend  the  bill. 

An  order  for  that  purpose,  obtamed  of 
course,  discharged  for  irregularity,  and  the 
amended  bill  ordered  to  be  taken  off  the 
file.     Carleton  v.  L Estrange,  23 

2.  Solicitor,  who  had  become  incapable 
of  practicing  (without  being  re-admitted) 
in  consequence  of  having  neglected  to  ob- 
tain a  certificate  for  one  whole  year,  or- 
dered to  be  re-admitted  on  payment  of  a 


duced,  and  the  defendant  cannot  resist 
the  production  upon  the  ground  of  lien. 

In  a  suit  instituted  against  a  solicitor, 
who  had  also  acted  m  the  capacity  of 
steward,  for  an  account  and  for  delivery 
of  title  deeds,  the  court  upon  motion  or^ 
dered  the  deeds  to  be  delivered  up  to  the 
plaintiff,  upon  pajrment  into  court  of  so 
much  of  the  balance  claimed  by  the  an- 
swer as  was  not  covered  by  any  security* 
Balch  V.  Symes,  87 

6.  Where  the  plaintiff  is  misnamed  in 
an  order  to  dismiss  a  bill  for  want  of  pros- 
ecution, in  consequence  of  an  error  in  the 
six  clerks'  certificate,  a  replication  filed 
afler  service  of  the  order  will  not  be  ir- 
rogular.  Semble.   V&rlander  v.  Coddj      94 

7.  The  court  upon  petition  under  the 
statute  56  Geo.  3,  c  60,  will  direct  stocky 
which  has  been  tranafeired  to  the  sinking 
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ftmd,  to  be  retransferred  to  the  peti- 
tionera,  where  their  title  is  clear,  without 
any  reference  to  the  Master  to  ascertain 
who  is  beneficially  entitled  to  the  stock. 
Ez  parte  NichoU,  119 

8.  The  court  will  not  direct  a  reference 
to  the  Master,  as 'to  the  reduction  of  rent, 
upon  the  petition  of  a  tenant  Ex  parU 
Toum,  137 

9.  Motion  to  stay  the  execution  of  a 
writ  uf  inquiry  of  damages,  not  supported 
by  the  ordinary  affidavit  upon  a  motion  to 
stay  trial,  refused  with  iiia  coats.  Boden- 
huml  V.  TWwittn,  305 

10.  If  a  bill  and  cross  bUl  be  filed,  the 
plaintiff  in  the  original  bill  has  a  right 
to  the  first  answer,  and  may  move  to  stay 
proceedings  in  the  cross  cause  till  the  ori- 
ginal bill  is  answered,  though  the  plaintiQ' 
in  the  cross  bill  may  be  in  a  situation  to 
enforce  an  answer  first. 

The  right  of  the  plaintiff  in  the  original 
bill  to  make  the  motion,  was  held  not  to 
have  been  waived  by  his  having  taken 
out  the  common  orders  for  time  to  an- 
swer the  cross  bill     Harris  v.  Harris, 

165 

11.  Where  the  enrollment  of  a  decree 
is  gained  by  surprise,  the  court  will  va- 
cate it.     Stevens  v.  Guppy^  178 

12.  A  defendant  who  has  put  in  three 
insufficient  answers,  and  is  in  custody  for 
want  of  a  fourth,  is  entitled  to  his  dis- 
charge immediately  on  filing  the  fourth 
answer. 

After  a  fourth  answer  reported  insuffi- 
cient, it  is  a  motion  of  course,  that  the 
defendant  shall  be  examined  upon  inter- 
rog-atories  and  stiind  committed. 

The  interrogatories  are  to  be  settled  by 
the  Master,  and  must  go  directly  to  the 
points  to  which  the  exceptions  are  sus- 
tained. 

The  defendant,  instead  of  putting  in  a 
written  examination  to  the  interrogato- 
ries, is  to  be  examined  personally  upon 
them  ])y  the  Master.  Farqvkarson  v.  Bat- 
four,  184 

1 3.  Where  a  defendant  admits  books 
in  the  West  Indies,  to  be  in  his  possession, 
custody  or  power,  the  court  will  order 
him  to  bring  them  here  within  a  reajson- 
able  time,  and  if  they  are  not  brought, 
will  consider  it  the  same  as  if  he  had 
them  liere  in  the  first  instance,  and  re- 
fused to  produce  them.    lb,  190 

14.  Papers  belonging  to  a  defendant 
are  in  hia  poisession,  custody  or  power, 


although  they  may  be  in  the  West  In- 
dies.   Ih,  191 

1 5.  Exceptions  to  the  Master^s  report  o^ 
the  insufficiency  of  a  fourth  answer,  or- 
dered to  be  heflfd  immediately,  upon  the 
terms  of  the  defendant's  rendering  him- 
self amenable  to  process.    lb.  188 

16.  Where  one  of  severalplamtifls  dies 
before  answer,  a  motion  may  be  made  by 
the  defendant^  that  the  surviving  plain- 
tiffs shall  within  a  limited  time  revive  the 
suit,  or  that  the  bill  shall  be  dismissed 
with  costs.    Adamoon  v.  HaUf  258 

17.  A  solicitor's  bill  having  been  partly 
taxed  and  paid,  an  order  obtained  as  of 
course,  referring  the  bill  generally  for  tax- 
ation, was  discharged  with  costs. 

Sembkf  an  order  dhrecting  the  costs  of 
the  suit  to  be  taxed,  warrants  a  taxa- 
tion up  to  the  time  of  the  Master's  ma- 
king his  report     CluUon  v.  Pardonj    301 

18.  Where  a  plaintiff  amended  hi&bUl  af- 
ter answer,  but  did  not  serve  a  subpoena  to 
answer  the  amendments  or  file  a  rephca- 
tion  to  the  answer,  an  order  obtained  as 
of  course  to  dismiss  the  bill  for  want  of 
prosecution,  after  three  terms  fit>m  the 
fiUng  of  the  answer,  but  within  three 
terms  from  the  date  of  the  amendmentSi 
was  held  to  be  regular,  though  the  de- 
fendant had  obtained  an  order  that  the 
plaintiff  should  amend  his  bill  witlun  a 
limited  time,  and  the  plaintiff  had  amend- 
ed accordingly,  and  had  also  amended 
the  defendant's  office  copy  of  the  bilL 
Cooke  V.  Davies^  309 

19.  Where  a  cause  was  not  proceeded 
in  for  three  dear  terms  after  answer,  the 
common  order  to  dismiss  the  bill  for  want 
of  prosecution,  obtained  by  the  defend- 
ant in  the  vacation  after  the  third  term, 
was  held  to  be  regular.  Farquharson  r. 
Seton,  378 

20.  Upon  a  motion  for  a  prohibition,  a 
copy  of  the  libel  in  the  ecclesiastical  court 
verified  by  affidavit,  and  a  suggestion  on 
parchment  setting  forth  the  libel  and  the 
ground  of  the  prohibition  prayed,  must 
be  deUvered  into  court,  and  if  the  pro- 
hibition is  granted,  affidavits  of  the  truth 
of  the  facts  suggested  must  be  filed  with- 
in six  months.    In  re  Magor,  314 

21.  After  a  plea  overruled  an  order  for 
time  to  answer,  obtained  as  of  course,  is 
irregular.    Forrand  v.  Pelhamt  404 

22.-  A  party  \dio  is  served  with  a  peti- 
tion, but  has  no  interest  in  the  order  to  be 
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mado  npoa  %  is  not  entiiled  to  the  oosts 
of  appearing  on  the  hearing  of  that  peti- 
tion.    Garey  v.  Whittmgham,  405 

23.  Bemble,  an  order  obtained  as  of 
course  for  the  taxation  of  a  bill  of  ooeta, 
which  has  been  settled  and  paid,  will  not 
be  discharged  for  mere  irregularity,  with 
out  any  discussion  of  the  merits,  if  the 
petition,  seeking  to  discharge  that  order, 
enters  into  the  merits  of  the  case.  Orei- 
Ion  y.  Leyfnime^  407 

24.  Where  a  receiver  is  appointed,  and 
the  person  in  possession  refbses  to  attorn, 
or  to  deliver  up  possession,  it  not  appear^ 
ing  in  what  right  the  possession  is  held, 
the  proper  course  is  to  move  that  the  per- 
son may  attorn. 

It  is  not  neceasary,  in  the  first  instanoe, 
to  make  such  person  a  party  to  the  suit. 
Beid  y.  Middldon,  456 

25.  Where  a  bill  is  filed  to  stay  waste, 
and  a  demurrer  is  put  in,  the  court  will 
hear  the  demurrer  immediately.  Const  v. 
Bdrris,  514 


B.  to  sell  the  oommisBion,  and  to  repaj 
the  loan  out  of  the  proceeds  a[  the  sale; 
a  sale  having  been  effected  subsequently, 
and  the  regulation  price  having  been  paM 
to  the  retiring  officer's  agents,  he  trans* 
mitted  to  them  a  written  order,  directing 
them  to  discharge,  out  of  the  money  m 
their  hands,  certam  debts  due  from  him 
to  certain  specified  individuals,  which  in- 
dividuals hiad  no  notice  of  his  contract 
with  B. :  Held,  that  these  creditors  were 
entitled  to  a  priority  over  B. 

After  the  institution  of  the  suit,  the  of- 
ficer took  the  benefit  of  the  Insolvent 
Debtor's  Act;  Held,  that  B.  had  not  any 
title,  preferable  to  that  of  the  general 
body  of  the  insolvent's  creditors,  to  the 
surplus  which  remained  after  the  debts 
specified  in  the  written  order  were  aatis- 
fled.     OoUyer  v.  FoMon,  459 


PBODUCnON  OF  DOCUMENTS. 
See  PBAoncB,  5. 


PRESCRIPTION. 

1.  There  may  be  a  prescription  in  non 
deeimando  for  a  district;  or  even  for  a 
hundred. 

Where  a  prescription  in  non  dedmando 
is  set  up,  the  party  must  show  the  spe- 
cific ground  upon  which  he  claims  to  pre- 
scribe.    Chichester  v.  Sheldon^  250 

2.  Strong  evidence  required  in  support 
of  a  prescription  in  non  dedmando.    lb, 

251 


PRESUMPTION. 

Where  personal  access  between  hus- 
band and  wife  is  established,  sexual  in- 
tercourse is  to  be  presumed ;  and  the  pre- 
sumption must  stand  till  rebutted  by  clear 
and  satiifiK!tory  evidence.    Head  v.  Boad, 

138 


PRINCIPAL. 
Seb  Substt. 


PRIORITY. 

1.  An  officer  deposited  his  commission 
as  a  security  for  a  loan  of  money,  and 
Ibrther  covenanted  with  the  depoiitary 


PROHIBITION. 

Upon  a  motion  for  a  prohibition,  a  oopy 
of  the  libel  in  the  ecclesiastical  court  ver- 
ified by  affidavit,  and  a  suggestion  on 
parchment  setting  forth  Uie  libel  and  the 
ground  of  the  prohibition  prayed,  must 
be  delivered  into  court,  and  if  the  prohi- 
bition is  granted,  affidavits  of  the  truth 
of  the  facts  suggested  must  be  filed  within 
six  months.    In  re  Magor^  314 


R 

RECEIVEa 

1.  Where  a  receiver  is  appointed  in  a 
suit  for  specific  performance,  if  the  pur- 
chaser is  compelled  to  take  Uie  title,  the 
receiver  is  to  be  considered  as  his  receiver. 
Boehmr,  Wood^  345 

2.  Where  a  receiver  is  appointed,  and 
the  person  in  possession  refuses  to  attorn, 
or  to  deliver  up  possession,  it  not  appear- 
ing in  what  right  the  possession  is  held, 
the  proper  oourse  is  to  move  tliat  the  per- 
son may  attorn.  'It  is  not  necessary  in 
the  first  instance,  to  make  such  person  a 
party  to  the  suit  Heid  v.  Middieton,   455 

3.  The  court  will  not  appoint  a  receiv* 
er,  or  a  manager,  of  any  partnership  con- 
cern, unless  the  suit  be  so  framed,  as  that 
a  decree  may  be  made,  either  tiiat  the 
oonoem  shall  be  earned  on  according  to 
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IliA  teriBB  oC  an  imtnime&t^  wlileh  bjtiie 
flgnoment  of  the  pMties  wm  to  regulate 
the  mode  of  its  being  carried  on,  or  that 
it  shall  be  wholly  pat  an  end  ta  Cbn^ 
▼.  Hanrii^  617 

fiee  VAxatKBBSBXP^  8,  4. 


KECOVERY. 

Equitable  tenant  in  tall  aliens  in  fbe  by 
way  of  mortgage ;  a  good  equitable  re- 
ooyeiy  may  be  suffered  of  the  seconds^ 
equitable  estate  without  the  concuTrence 
of  the  mortgagee.    NouaUk  v.  Grtenwood^ 

26 

RELATIONS. 

The  word  **  relations"  means  persons 
entitled  according  to  the  Statute  of  Dis- 
tributions, and  is  a  term  that  sufficiently 
describes  a  dass  of  persona.  Wright  v. 
Aikyng,  161 

REMAINDEIt-tfAK. 

See  ISentATBf  4. 

Family  Abbakoxmsht. 


REMOTENES& 
See  PKBFsruiTT,  1 

RENEWAL. 

1.  The  jurisdiction  to  give  effect  to 
an  award,  confirmed  by  the  decree  of  the 
eourt  in  the  case  of  a  charity,  is  doubtful : 
but  the  renewal  of  a  lease  upon  the  terms 
of  the  award,  having  been  twice  directed 
by  the  court,  was  again  enforced.  Attor- 
iwy-Omeral  r,  CkmintSj  68 

REPLICATION. 
See  PBAonoB,  1. 

RESIDUE. 

See  Childbkv,  1. 
Lapsb,  1. 

TavAMT  FOB  Lm,  1,  8. 
Will,  8,  9. 

RESTS. 
See  Aooonre. 


REVER8I0NART  BAEQAIN& 
Bee  Fault  ABBAvesaorr,  1. 

RETEBSIONART  INTEREST. 

3.  The  court  refused  to  take  the  con- 
sent of  a  married  woman  to  give  up  her 
reversionary  interest,  in  part  vested,  and 
in  part  contingent  in  a  rand  in  court,  in 
favor  of  a  purchaser  fW>m  her  husband. 
Wada  V.  Smoidsn^  306 


REVIVOR. 

Where  one  of  several  plaintifb  dies  be- 
fbre  answer,  a  motion  may  be  made  by 
the  defendant,  that  the  surviving  plaintiffs 
shall  within  a  limited  time  revive  the 
suit,  or  that  the  bill  shaU  be  dismiased 
with  costs.    Adcmton  v.  Batt,  258 


8 
SCHEDULE.  • 

See  IMFBBTINXMOB,  L 

SOLICITOR. 

1.  Solicitor  who  had  become  incapable 
of  practicing  (without  being  re-admitted) 
in  consequence  of  having  neglected  to 
obtain  a  certificate  for  one  whole  year, 
ordered  to  be  re-admitted  on  payment  fit 
a  small  fine  only,  without  the  arrears  of 
duty.    £x  parte  Murray^  66 

2.  A  solicitor  has  no  lien  upon  the  will 
of  his  client,  and  cannot  refuse  to  pro- 
duce a  deed  executed  by  the  client  in  his 
favor,  containing  a  reservation  of  a  life 
interest,  and  a  power  of  revocation. 

In  a  suit  instituted  against  a  solicitor, 
who  had  also  acted  in  the  capacity  of  stew- 
ard for  an  account  and  for  delivery  of  ti- 
tle deeds,  the  court  upon  motion  ordered 
the  deeds  to  be  delivered  up  to  the  plain- 
tiS,  upon  payment  into  court  of  so  much 
of  the  balance  claimed  by  the  answer  as 
was  not  covered  by  any  security.  Batch 
V.  Sym€8j  87 

3.  Where  a  client  executes  a  deed  in 
&vor  of  a  solicitor,  reserving  a  lifb  inter- 
est and  a  power  of  revocation,  it  is  the 
duty  of  the  solicitor  to  leave  a  counter-' 
part  of  the  deed  in  the  hands  of  thedient. 
Jh.  92 
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4.  Where  a  party  has  a  preasiiig  neces- 
aity  for  papers  in  the  hands  of  his  solicitor^ 
the  court  will  order  them  to  be  delivered 
ap  upon  a  deposit  being  made  sufficient 
to  cover  the  amount  of  the  solicitor's  bill 
and  the  costs  of  the  taxation.  CluUon  v. 
Pardon^  301 

5.  A  solicitor  cannot  obtain  the  taxa- 
tion of  his  agent's  bill  without  bringing  the 
amount  into  court.      Ostie  v.  Ckrufiian^ 

324 

6.  A  solicitor,  who  has  declined  to  pro- 
ceed with  a  cause,  will  be  ordered,  though 
his  bills  of  costs  are  not  paid,  to  deliver 
up  the  papers  to  the  present  solicitor  of 
the  party,  the  latter  undertaking  to  hold 
them  subject  to  the  former  solicitor's 
lien,  for  what  shall  be  found  due  to  him 
on  the  taxation  of  the  bills. 

An  offer  on  the  part  of  the  former  so- 
licitor, after  the  motion  is  made,  to  pro- 
ceed with  the  cause,  will  not  prevent  the 
court  from  ordering  him  to  deliver  up 
the  papers  on  the  terms  mentioned  above. 
Oolegrave  v.  Manbyj  400 

S6eCk)9r8^3. 

SPEOIFIO  PERFORMANOP. 

1.  The  author  of  a  voluntary  settle- 
ment cannot  file  a  bill  for  the  specific  per- 
formance of  a  contract  afterwaMs  entered 
into  by  him  to  sell  the  settled  estate. 

Whether  his  creditors  after  his  death 
can  maintain  such  a  bilL     Qucere, 

The  court  was  of  opinion,  that  limita- 
ti«ns  in  a  marriage  settlement  to  the 
brothers  of  the  settlor  and  their  issue 
were  voluntary ;  but  thought,  under  the 
circumstances,  tliat  a  purchaser  could  not 
be  compelled  to  take  the  title  depending 
on  the  validity  of  those  limitations,  and 
dismissed  a  bUl  by  the  creditors  of  the 
vendor  after  his  death  for  specific-  per- 
formance, there  having  been  subsequent 
dealings  with  the  estate  which  might 
have  confirmed  the  settlement,  the  agree- 
ment for  purchase  being  suspicious,  and 
it  being  doubtful  whether  the  creditors 
could  file  such  a  bill    Johnson  v.  Legard, 

281 

2.  In  a  suit  against  a  purchaser  for  spe- 
cific performance,  where  a  receiver  had 
been  appointed  and  was  in  possession  of 
the  estate,  and  the  Master's  report  in  &vor 
of  the  title,  except  as  to  a  very  small  part 
of  the  estate  for  which  the  purchaser  was 
entitled  to  an  abatement,  had  been  con- 
firmed, and  followed  by  an  order,  by  which, 
after  referring  it  to  the  Master  to  ascertain 


what  abatement  the  pnrdiaser  was  enti^ 
tied  to,  and  to  compute  interest  upon  the 
remainder  of  the  purchase  money,  and  to 
settle  the  conveyances,  it  was  ordered, 
that  upon  the  execution  of  the  convey- 
ances and  delivery  thereof;  and  of  the 
title  deeds  to  the  purchaser,  he  should 
pay  to  the  plaintiflk  the  remainder  of  the 
purchase  money,  after  deducting  tiie 
abatement,  with  the  interest  to  be  com- 
puted by  the  Master,  and  that  the  receiver 
should  thereupon  deUver  up  to  him  posses- 
sion of  the  estate,  the  court  refused  todis- 
chaige  a  writ  of  ne  exeai  regno  issued 
against  the  purchaser,  and  marked  for  the 
fbill  amount  of  the  purchase  money, 
though  the  abatement  (which  it  clearly 
appeared  would  be  leas  than  the  interest) 
had  not  been  ascertained  by  the  Master, 
and  no  steps  had  been  taken  towards  the 
execution  of  the  oonveyances.  Boekm  v. 
Wood,  332 

3.  Where  a  receiver  is  appointed  in  a 
suit  for  specific  performance,  if  the  pur- 
chaser is  compelled  to  take  the  title,  the 
receiver  is  to  be  considered  as  his  receiver. 
Bo^my,  Wood,  346 

4.  The  person  entitled  to  the  reversbn 
in  fee  of  a  house,  expectant  upon  a  term 
vested  in  a  lessee  who  has  demised  the 
premises  for  a  portion  of  his  term  to  a 
sub-lessee,  agrees  by  one  letter  to  grant 
that  sub-lessee  an  extension  of  lease  at  a 
certain  yearly  rent,  and,  in  another  letter, 
fixes  the  time,  when  the  term  whidi  he 
thus  proposes  to  grant,  is  to  expire ;  this  is 
a  valid  agreement  within  the  Statute  of 
Frauds,  and,  under  it,  the  sub-lessee,  has  a 
right  to  a  lease  which  shall  ooomience 
from  the  expiration  of  the  existing  term. 
Veriander  v.  Godd,  352 

5.  Specific  performance  will  not  be  de- 
creed of  an  agreement  to  sell  certain  prop- 
erty at  a  price  to  be  settled  by  two  per- 
sons who  are  named,  if  the  court  sees  rea- 
son to  believe,  that  the  price  subsequently 
fixed  by  these  persons,  is  considerably  be- 
low the  real  value  of  the  property.  Par- 
ken  V.    Whiibyj  366 

6.  Where  in  a  suit  by  a  vendor  for  spe- 
cific performance,  the  Master  reported  in 
favor  of  the  title,  but  the  court,  on  an  ex- 
ception taken  by  the  purchaser,  deemed 
the  title  doubtfiU,  an  order  was  made  dis- 
missing the  bill  without  costs,  but  neither 
allowing  nor  disallowing  the  exception. 
WiUcox  V.  BeUaers,  491 

7.  Devise  of  several  estates  to  A.  for 
life,  with  remainder  to  trustees  to  preserve 
contingent  remainderB^  with  remainder  to 
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the  first  and  other  sons  of  A.  in  tail  male, 
with  diveFB  reinainderB  over,  with  power 
to  the  persons  Drorn  time  to  time  entitled 
to  the  estates,  devised  to  lease  all  such 
estates  except  an  estate  called  Jots,  and 
with  a  direction  that  the  persons  who 
should  be  entitled  to  and  possessed  of  the 
devided  estates,  should  not  lease  the  es- 
tate called  Juts,  or  any  part  thereof;  and 
that  every  such  person  should  hve  and 
reside  on  the  said  estate  called  Juts,,  and 
lor  default  thereof  all  the  devised  estates 
to  go  over  to  the  person  next  in  succes- 
sion, as  if  the  person  refusing  or  neglecting 
to  reside  or  hve  at  Juts  was  actually  dead. 
Ueld,  in'  a  suit  by  parties  making  title 
under  a  recovery  suttered  by  A.  and  his 
eldest  son  against  a  purchaser,  for  specihc 
performance,  that  it  was  too  uncertain 
what  the  testator  meant  by  the  words 
"live  and  reside"  for  tlie  court  to  de- 
termine that  there  had  been  a  forfeiture ; 
and  a  speciiic  performance  decreed.  FU- 
Ungham  v.  Brouiky^  630 

STATUTES. 

2  &  3  £dw.  6,  a  13.  315 

9  k  lOWiU.3,  c  15.  121 

36  Geo.  3,  c.  90.  330 

56  Geo.  3,  c.  60.  119 

See  Frauds  (Statute  of), 
Limitations  (Statute  of). 

SURETY. 

1.  Where  two  persons  execute  a  bond, 
the  one  as  principal,  the  other  as  security, 
and  no  other  assurance  is  executed  at  the 
time,  the  surety  paying  the  bond  debt  is 
only  a  simple  contract  creditor  of  the  prin- 
dpal     Ctfpis  V.  MioUUeion,  224 

2.  It  is  a  general  rule  that  in  equity  a 
surety  is  entitled  to  the  benetit  of  all  tiic 
securities  which  the  creditor  has  against 
the  principal ;  the  rule,  however,  must  be 
qualiiied,  by  considering  it  to  apply  to 
such  securities  as  continue  to  exist,  and  do 
not  get  back  upon  payment  to  the  person 
of  the  principal  debtor.    lb.  229 

3.  Where  a  bond  is  given  by  principal 
and  surety,  and  at  the  same  time  a  mort- 
gage is  made  for  securing  the  debt,  the 
surety,  if  he  pays  the  bond,  has  a  right  to 
stand  in  the  place  of  the  mortgagee.    Ih. 

231 

4.  A.  and  B.  entered  into  a  joint  and 
several  bond  for  securing  a  sum  of  mo- 
ney advauoed  to  A.  by  his  banker&  Af- 
ter the  execution  of  the  bond,  and  before 
it  became  due,  A.  paid  money  to  the  bank- 


ers, and  he  continued  to  draw  upon  them 
until  his  banking  account  was  overdrawn. 
Some  years  afterwards  an  account  was 
settled  between  A.  and  the  bankers,  in 
which  the  whole  money  secured  by  the 
bond  was  treated  as  reinaiuing  due  from 
A.  The  bankers  then  took  a  warrant  of 
attorney  from  A.  for  securing  payment  of 
the  balance  found  due  u|K>n  the  sittle- 
ment  by  instalments  at  distant  periods. 
Several  of  the  instalments  were  paid,  but 
A  became  bankrupt  before  the  whole  debt 
was  Uquidated.  It  being  proved  that  B. 
was  privy  to  the  settlement  of  accounts 
between  A.  and  the  biuikcrs,  and  to  the 
arrangement  resi^ecting  the  warrant  of  at- 
torney :  Held,  first  that  B.  was  not  dis- 
charged by  the  time  given  to  A.,  and  se- 
condly, that  the  bond  was  not  dischaiged 
by  the  course  of  payment,  the  money  paid 
by  A.  to  the  bankers  being  appUcable  to 
the  banking  account,  and  the  bankers  be- 
ing entitled  to  hold  the  bond  and  warrant 
of  attorney  as  distinct  securities. 

Upon  the  occasion  of  the  bond  being  ex- 
ecuted, the  title  deeds  of  an  estate  pur- 
chased by  A  were  deposited  with  B.  aa  an 
indemnity  against  his  Uability  upon  the 
bond,  the  legiEd  interest  in  the  estate  was 
likewise  conveyed  to  B.,  and  it  was  agreed 
that  he  should  also  hold  it  as  an  indem- 
nity. After  the  death  of  B.  his  executor 
delivered  up  the  title  deeds  to  A.,  upon  a 
false  representation  by  liim  that  the  bond 
had  been  paid  off:  Held,  that  a  convey- 
ance of  the  legal  estate  could  not  be  com- 
pelled until  the  indemnity  was  worked 
out,  and  that  the  Uen  upon  the  title  deeds 
remained.     Tyson  v.   CUc,  395 

5.  Where  sureties  are  bound  by  difTer- 
ent  instruments  for  equal  portions  of  a 
debt  due  ftom  the  same  principal,  and 
the  suretyship  of  each  is  a  separate  and 
distinct  transaction,  there  is  no  right  oi 
contribution  between  them.  Coope  v. 
Txvymin,  426 


TAXATION. 

1.  Where  a  party  has  a  pressing  ne- 
cessity for  papers  in  the  hands  of  his  so- 
licitor, the  court  will  order  them  to  be  de- 
livered up  upon  a  deposit  being  made 
sufficient  to  cover  the  amount  of  the  so- 
licitor's bill  and  the  costs  of  the  taxation. 
GiuUon  V.  Pcwdon,  304 

2.  A  Boiicitor  cannot  obtain  the  taxa- 
tion of  his  agent's  bill  without  bringing 
the  amount  into  court     Oslk  v.  Christian^ 

324 
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3.  A  bill  of  oosta,  where  the  amount 
of  it  has  been  settled  between  the  solici- 
tor and  dient,  and  part  of  it  has  been 
paid  and  security  given  for  the  remainder, 
will  not  be  ordered  to  be  taxed,  merely 
because  it  contains  charges  which  would 
be  disallowed  on  taxation. 

SeinbUj  an  order  obtained  as  of  oourBOf 
for  the  taxation  of  a  bill  of  costs,  which 
has  been  settled  and  paid,  will  not  be  dis- 
charged for  mere  irregularis,  without 
any  discussion  of  the  merits,  if  the  peti- 
tion, seeking  to  discharge  that  order,  en- 
ters into  the  merits  of  the  case.  Gretton 
▼.  Leybumef  407 


TENANT  FOR  LIFB. 

1.  Testator,  having  devised  lands  to  A. 
for  life,  remainder  to  his  children  in  strict 
settlement,  directs  the  residue  of  his  per- 
sonal estate,  subject  to  the  payment  of 
debts  and  legacies,  with  all  convenient 
speed  to  be  laid  out  in  the  purchase  of 
lands,  to  be  settled  forthwith  to  the  same 
uses,  with  a  proviso,  that  the  trust  mo- 
neys, until  they  should  be  laid  out,  might 
be  invested  upon  government  or  real  se- 
curities, the  dividends  and  interest  of 
which  were  to  go  and  be  paid  as  the 
rents  of  the  lands  to  be  purchased  would 
go  and  be  payable;  a  large  portion  of 
the  testator's  personal  estate,  not  required 
for  the  payment  of  debts  and  legacies, 
being  invested  in  tlie  funds,  and  upon 
securities  carrying  interest,  the  tenant  for 
life  was  held  entitled  to  the  interest  of 
that  portion  from  the  dei^  of  the  testator. 
Angertttein  v.  Martin,  232 

2.  Testator  directs  his  executors  to  in- 
Test  the  residue  of  his  estate,  after  pay- 
ment of  debts  and  legacies,  in  the  funds 
or  upon  securities,  the  interest  to  be  paid 
to  A.  for  life,  and  after  his  death,  the 
principal  to  be  held  upon  trusts  for  his 
children ;  the  tenant  for  life  was  held  to 
be  entitled  to  interest,  accruing  within 
the  year  next  afler  the  testator's  decease- 
upon  funds  on  which  the  testator's  prop- 
erty stood  invested  at  the  time  of  his 
death,  and  which  were  not  required  for 
the  payment  of  debts  and  legacies  Bew- 
iU  V.  Morris,  241 

3.  A  te&ant  for  life,  with  a  power  of 
appointing  the  property  by  will  to  all  or 
any  of  the  testator's  children,  may  release 
or  extinguish  the  power.   Homer  v.  Swan, 

430 


See  EsTATi^  4. 


TDCBBB. 
See  Ivjuvcnov,  2. 

TIME  (lbngth  or). 

1.  Where  there  has  been  adverse  poa* 
session,  not  accounted  for  by  some  disa- 
bility, as  coverture  or  in&ncy  for  twenty 
yeans,  a  court  of  equity  ought  not  to  in- 
terfere.    Chofnumdeky  v.  Clinton,       108 

2.  An  estate  being  in  lease,  A.  enten 
and  receives  the  rents  during  the  continu- 
ance of  the  lease,  and  afterwards  oontin- 
ues  in  poesesnon,  up  to  a  period  more  than 
twenty  years  distant  from  the  time  of  his 
entiy.  Within  twenty  years  after  the 
expiration  of  the  lease,  B.  brings  an  eject- 
ment, and  files  a  bill  for  discovery ;  though 
the  ejectment  might  be  maintained  at 
law,  a  demurrer  to  the  disooveiy  is  good. 
Cholmondeky  v.  Ciinion,  107 

See  FaJOLT  AlUtANeBllBHT,  1. 


TITHE& 

1.  Wood  springing  fW>m  the  roots  or 
stools  of  trees  is  tithable,  and  neither  its 
own  age,  nor  the  age  of  the  trees  &om 
the  roots  or  stools  of  which  it  sprung^ 
will  exempt  it     Chichester  v.  Shddtm, 

246 

2.  There  may  be  a  prescription  in  non  d&- 
cimando  for  a  district,  or  even  for  a  hun- 
dred. 

Where  a  prescription  in  mm  deeimamd9 
is  set  up,  the  party  must  show  the  spe- 
cific ground  upon  which  he  claims  to  pre- 
scribe,   lb,  250 


TRUST. 

To  create  a  trust  by  means  of  an  obli- 
gation imposed  upon  the  conscience  of  a 
devisee,  the  words  must  be  imperative, 
the  subject  must  be  certain,  and  the  ob- 
ject as  certain  as  the  subject. 

The  words  "  in  the  fldlest  confidence" 
are  hnperative.     Wright  v.  Atkyne,    167 

2.  A  sum  of  money  was  paid  by  A.  to 
B.,  for  the  purpose  of  purchasing  G.  pro- 
motion in  the  army,  and  it  remained  un- 
applied in  the  hands  of  B.  at  the  death  of 
A.  0.  having  been  compelled  ftx>m  the 
bad  state  of  his  health  to  quit  the  army, 
and  having  no  prospect  of  being  able  to 
enter  into  the  service  again,  filed  a  MU 
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ftr  the  money,  and  it  was  decreed  to  be 
paid  to  him.     XacAc  y.  hard,  KUmarey^ 

207 

3.  A  trost  to  be  carried  into  execution 
by  the  court,  must  be  of  such  a  nature 
that  it  can  be  under  the  control  of  the 
court     OmmanTiey  y.  Butcher ,  270 


TRUSTEE. 

A  trustee  who  is  in  a  state  of  mind 
which  renders  him  incompetent  to  the 
management  of  business,  may  reAise  to 
transfer  within  the  meaning  of  the  36  O. 
3,  c.  90,  s.  1.     Weai  y.  Ayks,  330 

See  ExBCXTTOB,  1. 


VENDOR  AND  PURCHASER. 

1.  The  rales  which  reguhite  the  prac- 
tice of  opening  biddings  upon  a  sale  of 
landed  estate,  do  not  apply  when  a  col- 
liery is  the  subject  of  sale. 

Upon  an  offer  to  give  10,0002.  for  a  col- 
liery, sold  for  8,860(.,  a  motion  to  open 
the  biddings  was  refUsed.  Williams  v. 
AUmborougJi,  70 

2.  The  rule  is  not  universal  that  biddings 
•hall  not  be  opened  in  favor  of  parties  pres- 
ent at  the  Bale. 

Residuary  legatee,  tenant   for   life, 
reversioner,  may  become  the  purchaser  of 
an  estate  sold  in  the  Master's  office.    Jb. 

76 

See  GoinrxBSiON,  1. 

Spbcifio  Perfoilmakos. 


VOLUNTARY  SETTLEMENT. 

1.  The  author  of  a  voluntary  settle- 
ment cannot  file  a  bill  for  the  specific  per- 
formance of  a  contract  afterwards  entered 
into  by  him  to  sell  the  settled  estate. 

Whether  his  creditors  after  his  death 
can  maintain  such  a  bill     Qucere, 

The  court  was  of  opinion  that  limita- 
tions in  a  marriage  settlement  to  the 
brothers  of  the  settlor  and  their  issue 
were  voluntary;  but  thought  under  the 
circumstances,  that  a  purchaser  could  not 
be  compelled  to  take  the  title  depending 
on  the  validity  of  those  limitations,  and 
dismissed  a  bill  by  the  creditors  of  the 
▼endor  alter  his  death  for  specific  perform- 
aaoe,  there  haying  been  subsequent  deal' 


ings  with  the  estate  which  might  have 
confirmed  the  settlement,  the  agreement 
for  purchase  being  suspicious,  and  it  being 
doubtfid  whether  the  crediU^rs  could  file 
such  a  bill    Johrtaon  v.  Leqor^  281 

2.  A    voluntary    settlement   may  be 
made  good  by  matter  ex  ^potA  facU>.    lb. 

294 


VOLUNTARY  TRUST. 
See  Tbust,  2. 


W 

WILL. 

1.  Devise  to  A.  for  ninety-nine  years,  ifhe 
should  so  long  live :  remainder  to  his  first 
son,  then  unborn,  for  ninety-nine  yearSi 
if  he  should  so  long  live ;  and  so  on  in 
tail  male  to  such  first  son  lawfully  issuing 
forever ;  and  for  want  and  in  default  of 
suc^  issue  of  such  first  son,  to  the  second 
and  other  sons  successively  for  ninety- 
nine  years,  only  in  case  he  diould  so  long 
live ;  and  that  such  elder  son  or  the  issue 
of  such  elder  son  should  have  no  greater 
estate  than  for  ninety-nine  years,  deter- 
minable at  his  decease;  and  if  there 
should  be  no  issue  male  of  A.,  at  the 
time  of  bis  (A.'s)  death,  or  in  case  there 
should  be  such  issue  male  at  that  time^ 
and  they  should  all  die  before  twenty- 
one  without  issue  male,  then  to  B.  for 
ninety-nine  years,  if  he  should  sp  long 
live ;  remainder  to  the  first  son  of  B.  fiur 
ninety-nine  years,  if  he  should  so  long  live, 
Ac. :  held,  that  A  took  under  the  ¥^  an 
estate  for  ninety-nine  years  in  the  free- 
hold estates,  determini&le  with  his  life, 
and  the  same  estate  in  the  leaseholds,  if 
they  should  so  long  continue ;  and  tha^ 
upon  his  death,  his  £Lrst  son  would  take  an 
estate  for  ninety-nine  years  in  the  freehold, 
determinable  with  his  life,  and  the  remain- 
der of  the  term  in  the  leaseholds:  but 
that  the  limitations  to  the  second  and 
other  unborn  sons  of  A.  were  void,  as 
tending  to  perpetuity;  and  the  limita- 
tions over  to  &,  Ac.,  eher  these  void  limit- 
ations were  not  accelerated,  but  were  void 
also.    Aordv.  WeatcoU,  26 

2.  Executor  taking  a  contingent  rever- 
sionary interest  under  a  will,  not  preclu- 
ded firom  giving  evidence  (^  the  intention 
that  he  should  have  the  residue  benefit 
cially,  nothing  upon  the  face  of  the  will  in- 
dicating  that  he  was  to  take  the 
merely. 
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Under  the  eflTect  of  the  will  and  tfaeev^ 
idence  the  executor  was  declared  to  be 
entitled  beneficially. 

Whether  the  continj^ent  reversionary 
interest  would  have  had  the  efiect  of  ren- 
dering him  a  trustee  for  the  next  of  kin  ? 
Quatre.    Lynn  v.  Beaver,  63 

The  motives  which  might  influence 
the  testator  in  iavor  of  the  executor  are 
to  be  considered  in  determining  the  ques- 
tion, whether  the  executor  takes  the  res- 
idue beneficially.    lb.  68 

Bequest  in  terms  importing  an  intention 
not  to  make  an  immediate  disposition,  may 
upon  the  construction  of  the  whole  will, 
amount  to  a  present  bequest  Lynn  v. 
Beaver^  67 

3  A  testator  having  a  power  of  ap- 
pointment over  certain  freehold  and  copy- 
hold estates,  and  being  seised  of  otlier 
freehold  estates,  devises  aU  his  freehold 
and  copyhold  estates,  without  reference 
to  the  power:  Held  an  execution  of  the 
power  as  to  the  copyhold  estates,  but  not 
as  to  the  freehold  estates  which  were 
subject  to  the  power.    Lewis  v.  Lewellyn, 

104 

4.»  Devise  to  A.  and  her  heirs  forever, 
in  the  fullest  confidence  that  after  her 
decease  she  will  devise  the  property  to 
my  family ;  A.  is  tenant  in  fee.  Wright 
V.  Alkyns^  143 

Under  an  immediate  devise  to  A.  for 
life,  remainder  to  "  my  fiiraily,"  the  heir  at 
law  of  the  testator  is  entitled  in  remain- 
der,   lb.  156 

6.  A  legacy  g^ven  to  a  married  woman 
"for  her  own  use  and  at  her  own  dispo- 
sal" vests  in  her  as  separate  estate.  Prich- 
ard  V.  Ames,  222 

6.  Testator,  having  devised  lands  to  A. 
for  life,  remainder  to  his  children  in  strict 
settlement,  directs  the  residue  of  his  per- 
sonal estate,  subject  to  the  payment  of 
debts  and  legacies,  with  all  convenient 
speed  to  be  laid  out  in  the  purchase  of 
lands,  to  bo  settled  forthwith  to  the  same 
uses,  with  a  proviso,  that  the  trust  mo- 
neys, until  they  should  be  laid  out,  might 
be  invested  upon  government  or  real  se- 
curities, the  dividends  and  interest  of 
which  were  to  go  and  be  paid  as  the  rents 
of  the  lands  to  be  purchased  would  go 
and  be  payable ;  a  large  portion  of  the 
testator^s  personal  estate,  not  required  for 
the  payment  of  debts  and  legacies,  being 
invested  in  the  funds,  and  upon  securi- 


ties carrying  interest,  the  tenant  for  lift 
was  held  entitled  to  the  interest  of  that 
portion  from  the  death  of  tlie  testator. 
Angersiein  v.  Martin^  232 

7.  Testator  directs  his  executors  to  in- 
vest the  residue  of  his  estate,  after  pay- 
ment of  debts  and  legacies,  in  the  funds 
or  upon  securities,  the  interest  to  be  paid 
to  A.  for  life,  and  after  his  death  the  prin- 
cipal to  be  held  ufion  trusts  for  his  chil- 
dren ;  the  tenant  for  life  was  held  to  be 
entitled  to  interest,  accruing  within  the 
year  next  after  the  testator's  decease, 
upon  funds  on  which  the  testator's  prop- 
erty stood  invested  at  the  time  of  his 
death,  and  which  were  not  required  for 
the  payment  of  debts  and  legacies.  Heuh 
iU  V.  Morris,  241 

8.  Testator  after  bequeathing  to  A  and 
B.  legacies  of  stock  unequal  in  amount, 
and  giving  several  legacies  to  public  chari- 
ties, requests  the  said  A.  and  B.  to  be  his 
executors,  and  gives  to  then^  as  snch  100 
guineas  each. '  He  then  orders  his  books, 
jewels,  plate  and  household  ftimiture  to 
be  sold ;  and  after  desiring  mourning  to 
be  provided  tor  his  servoQts,  and  five 
guineas  each  to  be  given  to  several  per- 
sons named  in  the  will  and  to  his  two  exe- 
cutors tor  a  ring  as  a  token  of  remem- 
brance, concludes  his  will  in  the  follow- 
ing manner: — "In  case  there  is  any  mo- 
ney remaining,  I  should  wish  it  to  bo 
given  in  private  cliarity."  Held,  that 
the  general  residue  of  the  testator's  pei^ 
sonal  estate,  consisting  of  a  leasehold  es- 
tate, money  in  tlie  funds,  and  a  balance 
in  cash,  was  not  comprehended  in  the  re- 
siduary clause,  which  was  confined  to  the 
residue  of  the  produce  of  the  articles 
which  the  testator  directed  to  be  sold; 
that  private  charity  was  an  object  too  in- 
definite to  give  the  crown  jurisdiction,  or 
to  enable  the  court  to  execute  the  trust; 
that  the  executors  having,  as  executors, 
equal  legacies,  could  not  take  beneficially, 
and  that  the  next  of  kin  were  tlierefore 
entitled  to  the  general  residue  of  the  tes- 
tator's personal  estate,  including  what 
was  comprehended  in  the  residuary  clause. 
Omifuinney  v.  Butcher^  260 

9.  Testatrix,  by  her  will,  disposes  <A 
certain  long  annuities,  and  of  a  sum  in 
casli,  and  then  uses  the  following  words : 
'*  I  believe  there  will  be  sufficient  money 
left  to  pay  my  funeral  expenses." 

By  a  codicil  to  her  will  the  testatrix 
expresses  herself  thus: — '*If  there  is 
money  left  unemployed,  I  desire  it  may 
be  given  in  charity," 
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Heldf  that  the  general  residue  of  the 
testatrix's  personal  estate,  including  a 
sum  of  2,5002.  trust  moneys,  in  which  she 
had  a  vested  reversionary  interof;t,  at  the 
time  of  her  death,  subject  to  be  divested 
by  the  appointment  of  lier  mother,  pasRod 
under  the  words  "money,  left  unem- 
ployed," and  was  well  given  to  charity. 
Legge  v.  AsgiU^  265,  266 

10.  Where  peal  estates  are  devised  in 
trust  for  the  payment  of  debts,  in  aid  of 
the  personal  estate,  the  Statute  of  Limita- 
tion docs  not  run  in  equity  after  the  death 
of  the  testator.     Hughes  v.  Wynne,     307 

11.  Illegitimate  children  not  entitled 
under  the  description  of  children,  the  in- 
tention not  being  sufficiently  apparent 
upon  the  face  of  the  will 

Legacy  in  trust  for  the  children  of  A. 
to  be  equally  divided  between  them,  with 
benefit  of  survivorship,  and  a  provision 
for  maintenance  out  of  the  interest,  A. 
ha\'ing  no  children  at  the  death  of  the 
testator:  Held,  that  after-bom  children 
would  take,  and  that  the  interest  till  the 
birth  of  a  child  fell  into  the  residue. 
ffarria  v.  Uoyd,  310 

12.  A  testator  gives  a  sum  of  stock  to 
trustees,  of  which  they  are  to  stand  pos- 
sessed upon  trust  for  D.  G.  until  he  shall 
attain  the  age  of  twenty-five  years,  and 
are  to  transfer  to  him  when  they  in  tlieir 
discretion  shall  think  proper ;  he  likewise 
directs,  that  if  D.  O.  dies  without  lawful 
issue  before  receiving  the  bequest,  the 
stock  shall  sink  into  the  residue  of  his, 
the  testator's  estate;  and  he  bequeaths 
the  residue  to  W.  F. ;  while  D.  G.  is  un- 
der twenty-five  years  of  age,  and  has  not 
had  the  stock  transferred  to  him,  neither 
he  nor  W.  F.  is  entitled  to  receive  the 
accruing  dividends;  but  these  dividends 
must  accumulate,  to  accompany  the  capi- 
tal in  its  final  destination.  Gordon  v. 
Rutherford,  373 

13.  A  testator  directs,  that  W.  F.  shall, 
with  a  capital  taken  out  of  his  assets, 
continue  his,  the  testator's  business ;  that 
he  shall  bind  D.  G.  apprentice  to  himself; 
itha^  he  shall  take  D.  G.  into  partnership 
at  the  end  of  his  apprenticeship,  or  so 
soon  after  as  he  shall  think  him  capable ; 

.  and  that  D.  G.  shall  have  one-third  of  the 
profits  of  the  business:  D.  G.  is  not  entl 
tied  to  chum  any  share  of  the  profits 
which  are  made  before  ho  is  admitted 
into  partnership.     Gordon  v.  Huthtrford, 

375 

14.  A  testator  bequeaths  the  residue  of 
his  property  to  his  nephews  and  nieces^  on 


their  respectively  attaining  twenty-five, 
with  a  direction  that  his  trustees  shall,  in 
the  meantime  apply  the  profits  to  their 
maintenance ;  but  in  case  of  the  death  of 
any  of  them  unmarried  and  without  is- 
sue, he  gives  the  shares  of  those  so  dying 
unto  the  survivors  equally,  to  be  paid  at 
the  same  time  with  their  original  shares ; 
first  a  nephew  and  then  a  niece  die,  under 
twenty-five,  unmarried  and  without  issue ; 
the  whole  residue  is  divisible  among  the 
survivors  who  attain  the  specified  age, 
and  the  niece  does  not,  upon  the  death  of 
the  nephew,  acquire,  under  the  clause  ol 
survivorship,  a  vested  interest  in  her  pro- 
portional part  of  his  share.    Barker  v.  Lea^ 

413 

15.  A  testator,  having  first  directed  all 
his  debts  to  be  paid,  bequeaths  all  his 
copyhold  estates,  and  all  his  property 
whatsoever,  to  his  wife,  during  her  life, 
and  after  her  decease  to  his  surviving 
children,  and  appoints  A.  and  B.  his  exe- 
cutors: the  debts  are  charged  on  the 
copyhold    estate.      Bonaids  v.  Fdiham,- 

418 

16.  A  testator  directs  his  executors  and 
trustees  to  pay  certain  annuities  and  le- 
gacies, "  clear  of  the  property  tax,  and  all 
expenses  attending  the  same ;"  the  legacy 
duty  ought  to  be  paid  by  the  executors 
out  of  tlie  assets  of  the  testator,  and 
the  annuitants  and  legatees  are  entitled  to 
receive  the  ftiU  amount  of  their  respect- 
ive legacies  and  annuities,  without  any 
deduction  in  respect  of  legacy  duty, 
Courtoy  v.  Vincent,  433 

17.  A  testator  directs  that  his  execu^ 
tors  pay  to  A.  B.  a  yearly  sum  as  wages, 
!«o  long  as  she  should  continue  in  his 
wife*s  service,  and  if  she  continued  in 
such  service,  that  the  payment  should  be 
made  to  her  quarterly,  free  from  all  de- 
ductions, to  cease  in  case  she  should  leave 
the  service  of  his  wife,  until  the  decease 
of  his  wife.  The  testator's  wife  died  in 
his  lifetime.  Held,  that  A.  B.  was  enti- 
tled to  the  annuity  during  her  life.  jBut- 
(Juitt  v.  Woolward,  442 

18.  Construction  of  words  of  a  devise 
as  to  giving  an  estate  tail  WUlcox  v.  Bel' 
laers,  491 


See  ExxouTOR,  1. 

WOOD. 
SeeTiTHSB,  1. 
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INDBX. 


WORDa 
Soe  Dascann)AKT& 

BBLAnONB. 


TORK  (CUSTOM  op)t 

Where  a  testator,  resident  and  domi- 
ciled at  the  time  of  his  death  within  the 


proTinoe  of  Yoik,  disposes  of  aU  the  red- 
due  of  his  personal  eetatei  and  names  exfr- 
cutora,  bat  his  disposition  fails  as  to  part 
of  the  residue,  hy  the  death  of  one  of  the 
reeidoaiy  legatees  in  his  lifetime,  tba 
share  whidi  thus  becomes  lapsed,  vnH  be 
apportioned  between  the  widow  and  the 
next  of  kin,  aooording  to  the  Statute  of 
Distributions,  and  will  not  be  affected  by 
the  custom  of  the  province.  WSkinsim 
y.  AUdnaon,  265 
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REPORTS  OF  CASES 


ARGUED  AND  DETERMINED 


IN  THB 


HIGH  COURT  OF  CHANCERY. 


Charles  Fordham  and  Wm.  Fordiiam,  Plaintiffs;  and  Isaac 
EoLFE  and  Myrinda  Codling,  DefmdanU. 

Parties, — Heir  at  Law. — Personal  PepreseiUatives. 

WEsnrnfSTKR  Hall. — 1829:  23d  June. 

A.,  bj  willf  directed  his  debts  to  be  paid  out  of  his  personal  estate,  and  the  defl- 
cicncj  to  be  made  up  out  of  his  real  estate ;  and  subject  thereto,  he  devised  his 
copyhold  mcssuagea  *  Testator  died.  A  creditor's  bill  was  then  filed,  but  neither 
the  heir  at  law  nor  any  personal  representative  were  parties ;  in  fact,  the  will  had 
not  been  proved;  there  was  no  porponal  estate :  Held,  that  administration  cutu 
test,  annexo  must  bo  taken  out,  and  that  the  administrator  and  heir  at  law  must 
be  parties.    Bill  to  be  so  amended. 

William  Pratt,  by  his  will  dated  5tli  September,  1818, 
directed  that  all  his  just  debts,  and  funeral  and  testamentary  (ex- 
penses, should  be  fully  paid  and  satisfied  out  of  his  personal  es- 
tate and  effects,  if  the  same  were  sufficient  for  that  purpose ;  but 
if  not,  then  the  deficiency  to  be  made  up  out  of  his  real  estate 
thereinafter  devised.  And  subject  thereto,  he  gave  and 
devised  *unto  his  wife  Susannah  and  her  assigns,  several  [*2] 
copyhold  messuages,  to  hold  unto  his  said  Avife  and  her  as- 
signs, for  and  during  the  term  of  her  natural  life,  provided  slie 
should  so  long  continue  his  widow  and  unmarried,  and  subject 
to  the  mortgages  and  other  incumbrances  thereon,  with  remain- 
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der  to  the  defendant,  Myrinda  Codling,  her  heiis  and  assigns 
forever.  The  testator  appointed  his  wife,  Susannah,  and  defend- 
ant, Isaac  Rolfe,  executors.  The  testator  and  his  widow  are  both 
dead.  This  bill  was  filed  by  the  plaintiflFs  as  the  judgment  credi- 
tors of  William  Pratt,  deceased,  on  behalf  of  themselves  and  hia 
other  creditors.  The,  bill  stated  the  preceding  facts,  and  that  the 
executors  had  not  proved  the  will ;  but  that  the  personal  prop- 
erty being  under  5?.,  Susannah  Pratt  had  exhibited  the  will  in 
the  court  of  the  archdeaconry  of  Sudbury,  in  order  to  be  filed 
and  registered,  and  the  same  was  filed  and  registered  accordingly, 
and  that  the  defendant  Rolfe  had  possessed  some  personal  estate 
and  effects  of  the  testator.  The  bill  prayed  that  an  account 
might  be  taken  of  what  was  due  and  owing  to  the  plaintiff  and 
the  other  creditors  of  the  testator,  and  that  all  the  debts  might 
be  paid  and  satisfied  out  of  the  said  copyhold  premises,  and  that 
the  said  copyhold  premises  might  be  sold  for  that  purpose.  The 
only  defendants  were  Myrinda  Codling  and  Isaac  Rolfe ;  the  heir 
at  law  was  not  a  party. 

Mr.  Lovat  for  the  plaintiffs: — The  testator  having  left  no  peiv 
sonal  estate,  the  Wecutors  refused  to  prove  the  will,  and  no  other 
person  would  administer.  The  heir  at  law  is  an  infant,  but  not 
a  party,  nor  is  it  necessary  he  should  be.  He  submitted  that  the 
decree  should  be  for  an  account  of  the  debts,  and  for  sale  of  the 
copyholds. 

The  Master  of  the  Rolls  : — I  cannot  do  that  Why  do 
you  not  take  out  administration  ?  The  account  of  the 
[*3]  *personal  estate  mnst  be  first  taken,  in  order  to  show 
there  is  a  deficiency  of  personal  assets,  and  for  that  pur- 
pose an  administration,  with  the  will  annexed,  must  be  obtained. 
The  heir  at  law  must  be  a  party.  The  will  cannot  be  decreed 
to  be  well  proved  in  his  absence.  Let  it  stand  over,  with  leave 
to  make  the  administrator  and  heir  parties. 

Note, — ^It  is  always  desirable  to  have  the  will  declared  to  have  been  well  proved, 
and  that  can  only  be  obtained,  by  the  heir  at  law  bemg  a  party  to  the  bill 

In  a  case  of  possession  by  the  devisee  for  several  years,  Sir  Joseph  Jekyll,  Master 
of  the  Rolls,  is  said  to  hAve  decreed  a  sale  without  the  heir  at  law  being  a  party; 
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(Harris  v.  Ingledew^  3  P.  W.  92 ;)  and  Ur  Cox,  in  a  note,  adds,  t!iat  it  appears  by 
the  register's  books,  that  the  will  of  the  testator  was  declared  to  be  well  proxed ; 
but  the  learned  judge  himself  said  in  that  very  case,  '*  that  the  objection  of  the  heir 
at  law  not  being  a  party,  seemed  to  be  a  material  objection ;  for  since  the  sale  of  the 
estate  must  affect  all  the  devisees  in  proportion,  and  as  the  estate  would  not,  without 
the  heir  being  a  party  to  the  decree,  sell  for  near  the  value,  this  might  be  a  wrong 
to  all  the  devisees,  and  occasion  more  of  their  lands  to  be  sold  than  would  perhaps 
be  otherwise  necessary." 

By  a  report  m  Brown,  of  the  case  of  WUUama  v.  Whinyaiea,  (2  B.  C.  C.  399,)  where 
the  heir  at  law  was  in  the  East  Indies,  it  is  said  that  the  Lord  Chancellor  declared 
the  will  to  be  well  proved.  This,  however,  could  not  bind  the  heir  at  law,  he  not 
being  a  party  to  the  suit,  nor  insure  the  title  under  it  against  his  claima  In  Thomp- 
son V.  Tbpham^  (1  To.  k  Jer.  656,)  in  the  Exchequer,  to  which  the  heir  at  law  was 
not  a  party,  by  reason  of  his  being  out  of  the  jurisdiction,  the  court  merely  decreed 
the  trusts  of  the  wOl  to  be  carried  into  execution.  Indeed,  the  counsel  in  that  case 
did  not  even  ask  for  a  declaration  that  the  will  was  well  proved,  as  it  would  be  con- 
trary to  practice,  and  if  inserted,  would  not  bmd  persons  absent;  (Ld.  Redesdale^ 
139,  140,  3d.  ed. ;)  but  it  is  not  a  good  exception  to  a  report  of  good  title  that  the 
heir  at  law  was  not  a  party.     Wakeman  v.  Duchess  o/BuUandf  3  Yes.  jun.  232. 

The  heir  at  law  should  be  made  defendant,  and  not  co-plaintifl;  when  any  deed, 
wiU,  ^^  is  to  be  proved  against  hioL    Plmkei  v.  J<nee,  2  Sch.  k  Let  169. 


*In  the  Matter  of  Henrietta  Moody,  an  Infant.    [*4] 

Infant  Trustee, — Constructive  Trusts. 

"Wkstmikotkb  Hall. — 1829:  22dJune. 

A.  contracted  to  sell  a  freehold  estate  to  B.,  and  by  his  will  gave  the  purchase-money 

and  the  interest  to  become  due  in  the  meantime  to  trustees,  for  certain  purposes; 

and  if  the  contract  should  not  be  completed,  he  devised  the  freehold  estate  to 

the  trustees  upon  trust,  to  sell  the  same,  and  apply  the  purchase  money  to  the 

like  purposes. 
A.  died,  leaving  a  son,  his  heir  at  law,  who  died,  leaving  an  only  daughter,  his 

heiress  at  law,  an  infant.    The  court  held,  that  she  was  not  a  trustee  within  the 

act  6  G.  lY,  c.  Ti,  and  dismissed  a  petition  that  the  infant  might  be  ordered  to 

convey. 

This  was  the  petition  of  John  Davies,  Esquire,  the  acting  ex- 
ecutor of  the  will  of  the  Rev.  William  Moody,  deceased. 

Tlie  petition  set  forth  an  order  referring  it  to  the  master  to  in- 
quire, whether  Henrietta  Moody  were  an  infant,  and  a  trustee  of 
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certain  estates  within  the  intent  and  meaning  of  the  act  of  Parlia- 
ment passed  in  the  sixth  year  of  the  reign  of  his  present  Majesty, 
c.  74,  and  for  whom  ? 

The  master,  by  his  report,  certified  that  a  state  of  facts  had 
been  laid  before  him,  setting  forth  that  the  Rev.  William  Moody, 
clerk,  deceased,  being  seised  of  certain  freehold  and  leasehold  he- 
reditaments, entered  into  a  contract  in  writing,  with  William 
"Wyndham,  Esquire,  for  the  sale,  at  the  sum  17,600/.,  of  certain 
freehold  m:inors.  That  William  Moody,  by  his  Avill  duly  execu- 
ted reciting  the  said  contract,  gave,  de vised  and  bequeathed  unto 
Edward  Duke,  John  Davies  and  Henry  Moody,  thereinafter  ap- 
pointed executors  in  trust  of  his  will,  the  said  sum  of  17,600t, 
and  the  interest  in  the  meantime  to  become  due,  to  hold  the  same 
unto  the  saiel  Edward  Duke,  John  Davies  and  Henry  iloody, 
their  executors,  administrators  and  assigns,  upon  trust,  to  receive 
and  apply  the  same  in  the  manner  therein  mentioned ;  pjid  in 
curie,  by  any  unforcSv^en  accident,  the  said  contract  with  the  said 
William  Wyndliam  should  not  be  carried  into  lull  effect,  and 
the  said  sum  of  17,600/.  should  not  be  paid,  and  the  said 
[*5]  lands  should  not  be  *convcyod  to  the  said  William  Wynd- 
ham, then  the  said  testator's  will  and  mind  was,  and  he 
thereby  gave,  devised  and  beqiieathod  the  said  freehold  and 
leasehold  messuages,  lands,  cottages,  tenements  and  hereditum.^nts, 
to  his  executors,  the  said  E<lward  Duke,  John  Davies  antl  Jloury 
Moody,  in  trust,  to  hold  to  them  and  their  heirs  and  assigns  ft)r- 
ever  upon  trust,  with  all  conveniLMit  speed  to  sell  the  same,  and 
to  apply  the  purchas.^  money  thereof  aeeorJing  to  the  same  uses 
and  trusts  as  were  therLinbofor.^  cx]>ressv'd  concerning  tli«*  said 
sum  of  17,000/.;  and  the  sai«l  te.-Jnlor  aj^pointed  the  said  Ivlward 
Duke,  John  Davi'.^s  and  Ilenrv  MvKuly  cxeentors  in  trust  of  his 
said  will.  That  the  said  Willi  nn  Moody  departed  this  liK;  on 
or  about  the  20th  day  of  April,  hS'j!7,  without  alterin^ir  or  re- 
voking his  said  will;  and  th:t  tli<»  sai  1  Ivlw.uvl  Duke  re.iouTiced 
all  his  right,  title  and  interest  in  and  to  the  ])rohale  and  execution 
of  the  said  will  of  the  said  Willi  mi  Moo  ly ;  and  th.it,  in  th<'  same 
ycixTj  1S27,  the  said  John  Davies  an«l  Henry  Mootly  (si-nv  de- 
ceased) duly  i)rovcd  the  said  will  in  the  Prerogative  Court  of, the 
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Archbishop  of  Canterbury.  And  the  said  stat«  of  facts  further 
stated,  that  upon  the  decease  of  the  said  William  Moody,  the 
freehold  manor,  messuages,  cottages,  lands,  tenements  and  he- 
reditament's so  contracted  to  be  sold  to  the  said  William  Wynd- 
hum,  as  aforesaid,  descended  to  the  said  Henry  Mood}-,  his  eldest 
son  and  heir  at  law,  subject  to  the  devise  contained  in  the  said 
ivill  of  tlie  said  William  Moody,  in  case  the  contract  -svitli  the 
stiid  William  Wyndham  should  not  be  carried  into  effect.  That 
the  said  Henry  Moody,  on  or  about  the  4th  day  of  October,  1827, 
intermarried  with  Felicia  Julia  Marianne  Scagrinc,  spinster,  and 
that  he  departed  this  life  intestate  as  to  any  real  estate,  on  or 
about  the  23d  day  of  December  in  the  same  year ;  that  there 
was  issue  of  the  said  marriage,  a  posthumous  daughter, 
(tliat  is  to  say)  *the  said  infant,  Henrietta  !Moody,  who  [*6] 
was  born  in  tlie  month  of  July,  1828 ;  that  the  said  John 
Davies,  therefore,  submitted  that  the  said  Henrietta  Moody  was 
a  trustee- of  the  legal  estate  of  the  said  freehold  manor,  messuiiges, 
cottages,  lands,  tenements  and  hereditaments  so  contracted  to  be 
sold  to  the  said  William  ^Vyndham,  within  tlie  intent  an<l  mean- 
ing of  the  second  section  of  the  statute  j)assed  in  the  sixth  year 
of  tlie  reign  of  his  present  Majesty,  intituled  "  An  act  for  consoli- 
dating and  amending  the  laws  relating  to  conveyances  and  trans- 
fers of  estates  and  funds  vested  in  trustees  who  are  infants,  idiots, 
lunatics,  or  trustees  of  unsound  mind,  and  who  cannot  be  com- 
pelled, or  refuse  to  act ;"  and  that  she  was  such  tru^^tee  for  tlie 
said  William  Wyndham,  the  purchaser.  And  on  consideration 
of  the  said  state  of  facts,  and  the  evidence  which  had  hi^cn  jjro- 
duced  and  read  before  him  in  support  thereof,  the  niaster  found 
that  the  said  Henrietta  iloody  v/as  an  infaut;  but  he  was  of 
opinion  that  she  was  not,  under  the  eirr-um^triuros  tlicreiri  Ftited, 
a  trustee  of  the  estat.'\s  in  the  said  petition  and  order  nientionrd, 
Y/ithin  the  intent  and  rn(Muiing  of  the  act  G  G.  IV,  c.  74.  The 
petitioner  submitted  that  the  said  Henrietta  Moody  y»'a.s  a  trustee 
of  the  estates,  within  the  intent  ami  moaning!;  of  the  said  act  of 
Parliament,  for  and  on  behalf  of  the  said  William  Wyndham,  to 
whom  the  said  estates  were  contra(;ti;d  to  be  sold  as  tifuresaid ; 
and  prayed  that  the  said  Henrietta  iloody  niifzht  be  directed  to 
execute  all  proper  and  i^.ecessary  eonveyaneos  of  and  relating  to 


CASES  IN  CHANCERY, 


1829.— In  the  Matter  of  Moody. 


the  said  estates  so  contracted  to  be  sold  to  the  said  William 
Wyndham;  and  that  all  proper  and  necessary  parties  might  be 
directed  to  join  in  and  execute  all  such  conveyances,  or  that  the 
said  master  might  be  directed  to  review  his  said  report. 

Mr.  Wright  for  the  petitioner:  This  is  an  application  under 

the  second  and  tenth  sections  of  the  statute  6  G.  IV, 

[♦7]    *c.  74,(a)    That  statute  repealed  the  statute  of  7  Anit 

(a)  By  the  7  Ann.  a  19,  after  reciting  that  many  inconyeniences  did  and  might 
arise,  by  reason  that  persons  under  the  age  of  one  and  twenty  years,  having  estates 
in  lands,  tenements,  or  hereditaments,  (xAy  in  trust  for  others,  or  by  way  of  mort- 
gage, could  not  convey  any  sure  estate  in  any  such  lands,  tenements,  or  heredit»- 
ments,  to  any  other  person  or  persons;  it  is  enacted,  that  it  shaU  be  lawftd  ibr  such 
person  or  persons  under  age,  by  order  in  Chancery  or  Exchequer,  on  petition  aa 
therein  mentioned,  to  convey  and  assure  any  such  lands,  Ac.,  as  by  such  order  should 
be  directed,  and  that  such  conveyanoe  should  be  as  good  as  if  the  in&nt  were  of  fhll 

6  G.  rv,  c.  74,  8.  2.  "  And  be  it  further  enacted,  that  when  and  so  often  as  any 
person  or  persons  seized  or  possessed  of  any  lands,  tenements,  or  hereditaments,  or 
other  property,  or  any  estate  or  interest  therein,  upon  any  trust  or  trust,  or  by  way 
of  mortgage,  shall  be  under  the  age  of  twenty-one  years,  it  shall  be  lawfiil  for  such 
infant  or  infimts,  by  the  direction  of  the  Covrt  of  Chancery  or  Exchequer,  [or  some 
provincial  courts  therein  mentioned,]  to  convey,  release,  surrender,  assign,  or  other- 
wise assure  such  lands,  tenements,  or  hereditaments,  or  property  or  estate,  or  inter- 
est therein,  to  such  person  or  persons,  and  in  such  manner  as  the  said  courts  respect- 
ively shall  think  proper  and  direct;  and  every  such  conveyance,  release,  surrender, 
assignment,  or  assurance  shall  be  as  valid  and  effectual,  to  all  intents  and  purposes^ 
as  if  the  said  person  or  persons,  being  an  infant  or  infimts,  were  at  the  time  of  exe- 
cuting the  same  of  the  fUll  age  of  twenty-one  yeari" 

Sec.  10.  "  And  be  it  fUrfher  enacted,  that  the  several  provisions  hereinbefore  ooa- 
tained  shall  extend  and  be  construed  to  cases  in  which  a  trustee  or  trustees  may 
have  some  benetlcial  estate  or  interest  in  the  lands^  tenements,  hereditaments,  prop- 
erty, stocks,  funds,  annuities,  or  securities  vested  in  him,  her,  or  themras  aforesaid, 
and  also  to  cases  in  which  the  trustee  or  trustees  may  have  some  duty  or  duties  to 
peiform,  so  as  to  enable  conveyances  and  other  conveyances  and  transfers  to  be 
made,  in  order  to  vest  any  lands,  tenements,  property,  stocks^  funds,  annuities  or 
Becurities  in  a  new  trustee  or  trustees,  duly  appointed  in  the  place  of  such  trustee 
or  trustees,  by  virtue  of  some  power  or  authority,  or  by  the  Court  of  Chancery  or 
Exchequer,  either  alone  or  Jointly  with  any  continuing  trustee  or  trustees^  (as  the 
case  may  requu^.") 

We  have  brought  together  the  sections  of  the  respective  acts  of  Anne  and  bis 
present  Majesty,  in  order  that  it  may  be  seen  how  far  they  <£ffer,  and  to  fiicilitate 
the  means  of  judging  to  what  extent  the  decisions  on  the  repealed  law  control  or 
explain  the  substituted  enactments.    In  our  humble  opinion,  the  second  section  of 
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eiupter  19,  for  enabling  in&nts  to  convey ;  and  under  that  stat- 
ute there  were  aeveral  cases  in  which  the  court  had  directed  in- 
fimt  trustees  and  mortgagees  to  convej  the  legal  estate. 
*Xn  tiie  case  of  Soleaworth  y.  Lttne,(a)  a  reference  had  been  [*8] 
made  to  the  master  to  inquire  whether  the  heir  of  a  mortr 
gagee  came  within  the  act  of  Anne,  and  the  master  reported 
in  the  aflarmative ;  and,  thereupon,  an  order  was  made  that  the 
heir  should  assign  over  the  mortgage  to  such  persons  as  the  ex- 
ecutor  should  appoint;  whereupon  a  motion  was  made  on  the 
part  of  the  defendant  to  set  aside  the  report,  alleging  that  the  heir 
was  not  a  trustee  for  the  executor  within  the  meaning  of  that  act> 
for  the  heir  of  the  mortgagee  was  a  trustee  for  his  executor  only 
by  implication  of  law ;  but  it  was  argued,  on  the  other  hand,  that 
implied  trusts  were  within  the  act ;  and  the  case  of  Bertie  v.  Ver- 
,non  was  relied  upon,  in  which  Lord  Chancellor  Bang(6)  decided 
that  the  heir  of  a  vendee  was  a  trustee,  within  the  act  of  Anne, 
for  a  person  who  had  paid  the  purchase  money ;  and  in 
this  case  of  ^Holesworih  v.  Lane  it  was  held  that  the  heir  [*9] 
was  trustee  for  the  executor,  and  that  the  very  inconve- 
nience the  statute  was  made  to  remedy  was  that  the  parties  should 
not  be  obliged  to  wait  the  full  age  of  the  heir.  In  the  cases  of 
AUomey-Oeneral  v.  Po7n/ret,{c)  and  Bx  parte  Bellamy ^{d)  infitnts 

the  act  of  his  present  Migeety  is  to  the  same  effect  as  the  repealed  act,  except  thftt 
it  does  not  repeat  the  mode  of  proceeding  to  be  by  petition,  which,  however,  is  pct>- 
vMed  fbr  Ib  the  efghth  weCloD ;  and,  if  we  sre  oerreot  in  this  opinion,  the  decisions 
of  the  latter  apply  strictly  to  the  former.  It  remains,  then,  to  be  seen,  whether  the 
tenth  section  enlarges  it;  and  as  to  that,  we  conceive  it  has  no  influence  upon  con- 
structive trusts,  but  amply  effects  this,  that  where  there  is  an  express  trust,  it  Aall 
come  with  the  jurisdiction  given  by  the  act,  in  cases  in  which  the  Infant  trustee  is 
beneficially  interested,  and  in  cases  in  which  he  has  a  duty  to  perform,  so  as  to  ena- 
ble conveyances  to  be  made  in  order  to  Test  property  in  newtmsteea. 

(«)  Mos0ley*8Bep.  ISl 

(6)  2  P.  Wme.  649.  The  Lord  Chancellor  King,  {n  the  case  Ez  parte  Vtnwn^  said 
Ikat  wbere  there  was  no  declaration  of  trust  In  writing,  he  should,  fat  the  ftxturer 
leave  the  tegM  qw  irmt  to  bring  his  bSl,  and  have  a  decree  against  ttie  in&at  lo 
oesvey,  becaose  these  orders  ibr  an  te&nt  trustee  to  convey  ought  to  be  In  the 
pinifwwt  easea,  and  not  in  such  as  are  snbjecit  to  the  disputea  which  trasts  withoqt 
wiWng  Bright  be  XaUe  to. 

(^  2  Ooz,  3tl. 

0^  t  Oax,  422. 
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were  directed  to  convey.  In  Ooodwin  v.  Lisier^ip)  the  Lord  Chan- 
cellor Talbot  held,  there  could  be  no  doubt  of  the  constraction  of 
the  act  with  regard  to  express  trusts  by  deed ;  and  that  an  infimtj 
being  a  mere  trustee,  might  be  ordered  to  convey,  for  there  was 
no  inconvenience  in  directing  an  in&nt  to  part  with  an  estate 
which  was  of  no  benefit  to  hinL(6) 

In  the  cases  of v.  Handcochic)  before  Lord  Eldon,  and 

Ex  parte  Marshall  at  the  Rolls  in  1797,(rf)  and  in  a  former  case 
by  Lord  Thurlow,(e)  infant  heirs  at  law  of  mortgagees  were  held 
to  be  trustees  imder  the  statute  of  Anne.  The  objection  in  the 
case  of  Ex  parte  Chastenet/,(g)  was  remedied  by  the  late  act,  6 
G.  IV,  c.  74. 

Mr.  Jacob,  for  the  purchaser,  was  disposed  to  consent  to  the* 
petition,  if  his  Honor  thought  the  purchaser  would  be  safe  in 
taking  a  conveyance  from  the  in&nt ;  but  in  Dew  v.  Clarke,{li) 
the  Lord  Chancellor  was  understood  to  be  of  opinion,  that  the 
act  6  G.  IV,  c.  74,  did  not  apply  to  cases  of  constructive  trusts ; 
and  in  the  case  of  King  v.  Tumer^ij)  lately  heard  before 
[*10]  the  Vice-Chancellor,  *where  a  person  had  covenanted  to 
•    surrender  a  copyhold  to  trustees  for  his  creditors,  he  died 

(a)  5  P.  W.  387. 

{b)  That  leajmed  lord  added,  that  he  did  not  think  constnictiye  trusts  to  be  within 
the  view  of  that  act  of  Parliament 

(c)  17  Ves.  383. 

id)  17  Ves.  383,  (2d  ed.,)  note. 

(e)  17  Ves.  383,  (2d  ed.,)  note. 

ig)  Jacob,  56. 

(^)  This  was  a  case  under  the  fifth  section  of  the  act  6  G.  TV,  c.  74. 

(i)  We  cannot  find  this  case  of  King  v.  Turner  in  any  of  the  reports,  and  shall 
present  the  reader  with  a  note  of  the  case,  with  which  we  have  been  supplied. 

Joseph  Green,  bemg  seised  in  fee  of  a  copjhold,  died  intestate,  leaving  Maiy 
Green,  his  widow,  and  George  Green,  his  customary  heir.  Mary  Green  was  admit- 
ted to  her  free  bench.  By  indenture,  dated  20th  June,  1814,  Mary  Green  and 
George  Green  covenanted  with  certain  trustees,  that  Jie,  George  Gr^en,  would  be 
admitted  tenant,  and  that  immediately  afterwards  the  said  Geoige  Green  and  Maiy 
Green  would  surrender  the  premises  unto  the  trustees,  their  heirs  and  assigns,  or  to 
Buch  person  as  they  should  direct,  upon  trust, ;  that  the  trustees  should  sell  the 
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without  having  surreuderecl ;  and  the  question  was,  whe- 
ther the  infant  *heir  could  convey  ?     The  Vice-Chancel-     [*11] 
lor  was  of  opinion,  that  the  infant  was  not  a  trustee  with- 
in the  act,  the  trust  being  a  constructive  one,  and  he  dismissed 
the  vendor's  bill  with  costs. 

The  Master  of  the  Rolls: — Are  there  not  many  cases 
deciding  that  the  acts  do  not  apply  to  constructive  trusts  ? 

Mr.  Wright : — ^That  the  statute  of  Anne  does  not 

The  Master  of  the  Rolls  :— And  in  what  respect  does  the 
6  G.  IV,  vary  it  ?  His  Honor  considered  this  case  to  be  not 
within  the  statute  6  Q.  IV,  c.  74,  and  dismissed  the  petition. 

same,  pay  700/.  unto  Mary  Green  for  her  life  interest,  and  divide  the  residae  amongit 
the  creditors. 

The  said  George  Green  made  his  will,  dated  8th  May,  1818,  in  the  foUlowlng 
words :  '*  Whereas,  being  entitled  to  the  copyhold  messuage,  &nn  and  land  called 
the  Hoe  Land  and  Hoe  Green,  upon  which  I  now  reside,  subject  to  the  life  interest 
therein  of  my  mother,  I  some  time  ago  covenanted  to  surrender  the  same  to  trustees 
ibr  the  benefit  of  my  creditors,  on  the  condition  that  the  sum  of  700/.  was  to  be  se- 
cured to  me  by  the  bond  of  the  trustees  therein  mentioned,  the  interest  whereof 
during  my  mother^s  life,  was  'to  be  paid  to  her.  I  give  and  devise  all  the  said  copy- 
hold messuage,  farm  aud  land,  with  the  appurtenances,  called  Hoe  Laad  and  Hoe 
Gre^D,  unto  my  friend,  John  Salter,  bis  heirs  and  assigns,  upon  trust;  and  I  declare 
and  direct,  that  it  shall  and  may  be  lawful  to  and  for  the  said  John  Salter,  his  heirs 
and  assigns,  for  the  purpose  of  canying  my  said  contract  into  effect,  at  the  request, 
costs  and  charges  of  the  said  trustees,  to  enter  into  and  execute  all  necessary  con- 
tracts, agreements,  appointments,  surrenders  and  assignments  of  the  same  premises 
to  them,  the  said  trustees,  or  as  they  shaU  direct ;  and  to  take  and  accept,  in  the 
joint  names  of  himself  and  Peter  Martin,  the  security  of  the  said  trustees  for  the  sum 
of  7002.  and  interest  f'  and  he  disposed  of  the  said  sum  and  the  residue  ot  his  real 
aud  personal  estate  upon  the  trusts  therein  mentioned.  George  Green,  shortly  after 
the  date  of  his  will,  died  wWwid  having  been  admitted  tenant  to  the  copyhold  premi- 
ses in  question,  leaving  Jane  Watts  Green,  an  infont,  his  customary  heir,  and  his 
will  has  since  been  duly  proved.  John  Salter  duly  made  and  published  his  last  will 
and  testament,  dated  2d  November,  1819,  but  did  not  thereby  affect  the  said  moiety 
of  the  said  copyhold  premises ;  he  died,  leaving  Henry  Salter,  his  younger  son  and 
heir,  according  to  the  custom  of  the  said  manor  of  Bury. 

The  Vice-Chancellor  held,  that  the  legal  estate  of  the  premises  in  question  was 
vested  in  the  infant  defendant,  Jane  Watts  Green,  and  that  she  was  not  within  the 
statute  6  G.  IV. 
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Jakes  Woollby  and  others,  on  beralf  op  themselves 

AND  ALL  OTHER  THE  CREDITORS  OF  ChARLES  PeRKS,  DE- 
CEASED, Plaintiffs;  AND  JoHN  Gordon,  Isaac  Newton  and 
SEVERAL  OTHERS,  Defendants. 

Partnership  Accounts. — Practice. 

WssnoKSTER  Hall.— 1829 :  26th  June. 

Although  a  decree  direct  that  all  aooounts  be  taken,  the  master  will  not  take  the 
accounts  of  a  partnership,  unless  especially  directed  so  to  do. 

This  was  a  petition  by  the  defendant,  Isaac  Newton,  and 
stated,  that  in  the  year  1806,  the  testator  proposed  that 
[*12]  the  petitioner  should  commence  business  *with  him  in 
the  trade  or  business  of  buckle  manufacturers,  and  they 
were  to  be  equally  interested  in  the  profits.  Charles  Perks  died 
in  July,  1819,  having  previously  made  his  will,  bearing  date  the 
20th  July,  1816,  but  he  did  not  thereby  appoint  any  executor, 
and  administration  with  the  will  annexed,  was  granted  to  de- 
fendant, Gordon.  In  the  month  of  June,  1820,  the  bill  in  this 
suit  was  filed,  praying  the  usual  accounts  of  personal  estate,  and 
that  the  freehold  estates  of  the  testator  might,  as  well  by  force 
of  the  provisions  of  the  will  as  by  the  statute,  be  declared  assets 
to  be  administered  by  this  court  in  payment  of  the  testator^s 
debts,  whether  simple  contract  or  £^)ecialty ;  and  for  marshalling 
the  assets,  the  usual  decree  followed.  And  the  petition  fiirther 
stated,  that  the  testator  was  cashier  of  the  partnership ;  and  tha^ 
upon  investigating  the  accounts,  upwards  of  5,000Z.  appeared  to 
be  due  to  the  petitioner  on  account  of  the  partnership ;  and  that 
the  petitioner  had  carried  in  a  charge  before  the  master,  as  well 
for  that  sum  as  for  a  further  sum  of  800Z.  for  goods  sold  and  de- 
livered by  him  to  the  testator ;  but  the  master  refused  to  allow 
the  claim,  on  the  ground  that  he  was  not  directed  by  the  decree 
to  inquire  into  the  fact,  whether  the  petitioner  was  or  was  not  a 
partner  with  the  testator,  or  to  take  an  account  of  any  such  part- 
nership.  The  petitioner  further  stated,  that  the  partnership  ac- 
counts could  not  be  taken  under  the  decree.  It  was  prayed  his 
Honor  would  order  and  decree,  that  the  accounts  of  the  partner- 


BEFOKE  THE  MASTER  OF  THE  ROLLS.         12 

*~*  1829^WooU63r  ▼.  Qoi^on.  " 

ship  might  be  taken  by  the  maiter.  This  petition  was  supported 
bj  affidavits  of  the  &ctB  therein  stated,  and  it  appeared  by  One 
affidavits  and  admissions  in  the  arguments,  that  this  cause  had,  in 
its  earlj  stages,  been  conducted  by  the  same  solicitors  for  all  par* 
tie&  And  the  petitioner  complained  that  his  claim  had  been  disal- 
lowed by  an  apparent  assent  on  his  part  which  he  never  authorized. 

*Mr.  Bickerstelh  and  Mr.  JT.  Parker  in  support  of  the  [*18] 
petition : — The  petitioner  was  entirely  ignorant  of  what 
had  been  going  on  in  the  master's  office;  and  the  only  question 
is,  whether  there  has  been  such  laches  on  the  part  of  the  peti- 
tioner as  will  affect  him  ?  There  can  be  no  doubt  that  he  was 
a  partner  with  the  testator  up  to  the  time  of  his  deatL 

Mr.  Pfpys  and  Mr.  Hindes  against  the  petition. 

The  Mastsb  of  ths  Boua  : — ^The  answer  of  this  petitioner, 
with  that  of  the  many  other  defendants  in  this  suit^  was  put  in 
without  oath.  Is  it  possible  to  conclude  a  person  under  the  cir- 
cumstances  of  this  case  7  It  is  a  misfortune  flowing  from  the 
flame  solicitor  being  employed  by  aU  parties.  I  wiU  not  con- 
clude him,  who  has  been  very  ill  treated.  The  masters  have 
made  a  rule  not  to  take  an  account  of  a  partnerehip  unless  they 
are  particularly  directed  to  take  the  partnership  accounts.  Yet 
ihey  are  hardly  warranted  in  making  that  rule,  the  order  being 
to  take  all  accounts. 

Let  it  be  referred  to  the  master  to  inquire  whether  at  any  time 
and  when  the  petitioner  was  a  partner  with  the  testator ;  and  if 
he  shall  find  him  to  have  been  a  partner,  then  to  take  the  ac- 
counts of  the  partnership ;  the  accounts  to  be  confined  to  the 
business  of  buckle  making,  the  petitioner  to  pay  the  costs  of  the 
petition,  and  to  take  the  inquiry  at  his  own  expense.(l) 

[1]  The  Court  of  ChaDcery  haa  a  concurrent  Jttricdictton,  in  all  matters  of  account, 
with  the  courts  of  law.  Poet  eialr,  Kimberly  eialjd  Johns.  Rep.  470 ;  Ludhw  y. 
Sirrumd,  2  Caines'  Ca&  :,  38,  52;  Duncan  v.  Lyon,  3  Johns.  Ch.  Rep.  351,  360; 
MarUn  v.  ^ner,  1  Hajwood,  371.  This  jurisdiction  was  originally  assumed  upon 
the  ground  that  the  remedy  at  law  was  doubtful  or  incomplete.  Ludhw  v.  Simond, 
2  Gaines'  Gas.  39,  58 ;  RcUhbone  v.  Warren,  on  appeal,  10  Johnai  Rep.  587,  695.    A 
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court  of  equity  has  jurisdiction  in  cases  of  long  and  complicated  aocoants  between 
different  persons,  without  bringing  whom  before  the  court,  complete  justice  cannot 
be  done.  Eunleir^s  ex^ra  y.  Spoisvfood,  1  Wash.  146.  A  series  of  consignments  on 
one  side  and  of  payments  on  the  other,  gives  jurisdiction  to  a  court  of  equity  for  an 
account,  although  one  transaction  would  not  be  sufficient  McLin  v.  McNamara^  2 
Dev.  &  Batt  Rep.  83.  The  Court  of  Chancery,  having  acquired  cognizance  of  a  suit, 
fiu*  the  purpose  of  discovery  or  injunction,  will,  in  most  cases  of  account,  whenever 
it  is  in  full  possession  of  the  merits,  and  has  sufficient  materials  before  it,  retain  the 
suit,  in  order  to  do  complete  justice  between  the  parties,  and  to  prevent  useless  liti- 
gation and  expense.  ArmsUrong  db  BamwaU  v.  GUdirist,  2  Johns.  Gas.  424,  431; 
Bathbone  v.  Warren^  on  appeal,  10  Johns.  Rep.  699.  The  plaintiff  may  come  into 
Chancery  not  only  to  compel  the  defendant  to  accoimt  but  to  have  his  own  account 
allowed.  Ludlow  v.  Simond^  2  Caines'  Cas.  1,  39,  62,  63.  The  true  meaning  of  ac- 
count, which  will  give  a  court  of  equity  jurisdiction.  It  is  not  to  be  taken  in  that 
large  and  comprehensive  sense  ^ven  to  the  word  "  account "  in  common  parlance. 
Smith  V.  MdrkSf  2  Randolph,  449.  Although  the  line  may  not  be  drawn  with  abso- 
lute precision,  yet  it  may  be  safely  affirmed  that  a  court  of  Chancery  cannot  draw  to 
itself  every  transaction  between  individuals  in  which  an  account  between  parties  is 
to  be  adjusted.  In  all  cases  in  which  an  action  of  account  would  be  the  proper 
remedy  at  law,  and  in  all  cases  where  a  trustee  is  a  party,  the  jurisdiction  of  a  court 
of  equity  is  undoubted.  It  is  the  appropriate  tribunal.  Fowle  v.  Lawrasan's  Eaxc' 
utoTf  6  Peters,  496 ;  ffwUer^a  Execuiors  v.  Spoiswood,  1  Wash.  146.  The  jurisdiction 
of  the  Court  of  Chancery  in  matters  of  account  has  been  gradually  enlarged,  until  it  has 
become  concurrent  with  that  of  common  law  courts,  to  an  almost  unlimited  extent  ; 
whore  there  are  mutual  dealings  of  parties — even  when  those  dealings  consist  of 
items  of  a  purely  legal  character.  Ounvminga  v.  WhUa  «<  ol.,  4  Blackf  366.  Courts 
of  equity,  however,  have  no  jurisdiction  over  accounts  where  there  is  but  one  item  on 
one  side,  or  where  there  is  no  mutuality  of  dealing  and  a  discovery  is  not  required, 
lb.;  S.  P.  \0  Yerg.  179.  But  in  matters  of  account  which  are  mutual  and  compli- 
cated, or  where  a  discovery  is  required,  or  a  multiplicity  of  suits  will  be  avoided,  or 
the  remedy  at  law  is  not  full  and  adequate,  or  fraud,  or  accident,  or  mistake  is  con- 
nected with  the  subject,  courts  of  equity  have  jurisdiction.  lb.  To  sustain  a  bill 
for  an  account  there  must  be  mutual  demands,  or  a  series  of  transa^ions  on  one 
side  and  of  payments  on  the  other.  Porter  v.  Spencer ^  2  Johns.  Ch.  Rep.  171. 
Chancery  and  law  have  concurrent  jurisdiction  of  accounts;  but  the  former  has  no 
jurisdiction  where  the  parties  have  settled  them  and  struck  a  balance.  Breckenridge 
y.  Brooks^  2  A.  S.  Marsh.  338.  Courts  of  equity  have  jurisdiction  concurrently  with 
oourts  of  law  of  matters  of  account;  and  a  party  does  not  lose  his  right  to  be  heard 
in  equity,  in  such  case,  by  being  sued  and  submitting  to  a  judgment  without  defence 
at  law.  Power  v.  Beeder^  9  Dana,  10.  Courts  of  equity  have  jurisdiction  of  all  mat- 
ters of  account,  JPKim  v.  Odom,  JPau^eld,  94.  Where,  to  determine  tlie  liability 
of  parties,  it  is  necessary  to  require  the  accounts  of  several  estates,  it  would  seem 
that  the  Court  of  Chancery  alone  has  jurisdiction.  Foaler  v.  WUber,  1  Paige,  537- 
A  suit  in  Chancery  lies  for  an  account  of  mesne  profits  after  a  recovery  in  ejectment 
if  the  bill  claims  a  discovery  and  shows  a  right  to  it.  EUiott  ei  al.  v.  Armstrong,  4 
Blackt  421.    In  all  cases  of  account,  where  the  remedy  of  the  plaintiff  would  not 
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be  as  adequate  and  complete  in  a  court  of  law  as  in  a  court  of  equity,  either  from 
tke  defect  of  proof  or  other  impediment,  or  for  the  purpose  of  avoiding  a  multiplicity 
of  suitSy  the  jurisdiction  of  tlie  latter  court  attaches.  McLaren  v.  Sieapp^  1  Kelly^s 
Bep.  3T6.  If  it  is  necessary  for  the  plaintiff  to  search  the  conscience  of  the  defend- 
ant, in  order  to  establish  his  account,  he  may  go  into  a  court  of  equity  for  the  di»> 
oovoiy,  in  the  first  instance,  and  the  court  will  not  only  give  htm  the  diflcovery, 
but  will  (on  a  proper  prayer  for  the  purpose)  proceed  to  decree  to  him  the  appropriate 
relief  consequent  upon  that  discovery.  lb.  A  court  of  equity  will  deoree  a  defend- 
ant to  account  for  money  over  paid,  in  pursuance  of  a  usurious  contract.  McLaren 
v.  Steapp^  I  Kelly's  Rep.  376.  A  complex  and  intricate  account  is  an  unfit  subject 
for  examination  in  a  court,  and  ought  always  to  be  referred  to  a  commissioner,  to  be 
examined  by  him  and  reported,  in  order  to  a  final  decree.  To  such  report  the  parties 
may  take  any  exceptions,  and  thus  bring  any  question  they  may  think  proper  before 
the  court  Dubourg  de  St.  Cohmbe's  Heirs  v.  The  United  States.  6  Peter's  Rep.  625. 
It  is  not  the  province  of  a  court  of  Chancery  to  investigate  items  of  an  account,  but  they 
will  be  referred  to  a  master,  and  the  report  of  the  master  will  be  received  as  true,  where 
no  exception  has  been  taken ;  and  the  exceptions  are  to  be  regarded,  so  far  only  as 
they  are  supported  by  the  special  statements  of  the  master,  or  by  evidence  which 
ought  to  be  brought  before  the  court  by  a  reference  to  the  particular  testimony  on 
which  the  exception  relies.  Harding  v.  Handy ^  11  Wheat  103;  6  CJond  Rep.  236. 
The  claim  to  an  account  of  assets  will  not  give  equity  jurisdiction,  unless  it  can  pro- 
nounce a  final  decree  in  the  suit  in  which  the  account  is  sought  The  consent  of 
two  of  the  parties  cannot  give  jurisdiction,  where  the  objection  appears  on  the  lace 
of  the  bill,  and  there  arc  many  other  parties.  Raiidolph  v.  Kinney^  3  Rand.  394* 
A  court  of  equity  has  jurisdiction  to  decree  an  account  and  distribution,  according  to 
the  lex  domiciiii,  of  the  estate  of  a  deceased  person  domiciled  abroad,  which  has 
been  collected  under  an  administration  granted  here.  But  whether  it  will  proceed 
to  decree  such  account  and  distribution,  or  direct  such  assets  to  be  remitted  to  be 
distributed  by  a  foreign  tribimal,  depends  upon  the  circumstances  of  the  cases* 
Harvey  v.  Richards^  1  Mason,  381.  A  widow  dissents  from  her  husband's  will,  and 
clauns  a  distributive  share  of  the  crops  growing  on  lands  devised.  She  files  a  bill 
in  equity  against  the  executor,  for  an  account  of  the  crops  and  distribution  of  them, 
but  charges  no  fVaud,  ftc.  Bill  dismissed  on  the  ground  that  a  court  of  equity  has 
no  original  jurisdiction  over  the  case.  Jones  v.  Jone-i'  Executors,  1  Murphy,  96; 
West  V.  Devisees  of  Hatch,  4  Murphy,  148.  Where  executors  have  delayed  to  apply 
to  the  County  Court,  to  appoint  commissioners  to  settle  their  accounts,  until  after  the 
commencement  of  a  suit  in  Chancery  by  the  devisees,  the  Court  of  Chancery  has  ao- 
qnired  jurisdiction,  and  the  matter  ought  to  be  investigated  there.  Saundci's'  Heirs 
▼.  Saunders^  Executors^  2  Litt  314.  A  controversy  between  a  co-partnership  and  one 
of  the  partners,  in  regard  to  such  partner's  private  account  with  the  firm,  is  within 
the  equity  jurisdiction  conferred  on  this  court  by  statute  1823,  ch.  140,  "  in  dii^putes 
between  co-partners,  in  cases  where  there  is  no  adequate  remedy  at  law."  In  all 
cases  where  an  account  is  to  be  stated  betwoen'partncrs,  this  court  has  equity  juris. 
diction  under  this  statute.  MiBer  v.  Lord^  11  Pick.  11.  A  rough  statement,  in 
writing,  exhibiting  an  estimate  of  the  condition  of  a  co-partnership,  and  the  situation 
of  the  oo-partners  in  reUtion  to  the  co-partnership  and  to  each  other,  will  not  support 
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the  plea  of  a  stated  aoooant  by  one  of  the  oo-partnera^  in  bar  of  a  bill  for  an  i 
filed  by  the  executor  of  the  co-partner,  by  whom  the  statement  was  prepared.  But 
the  deceased  co-partner,  haTing  aoqnieeoed  in  the  statement  for  ten  years,  and  eel 
np  no  ckam  against  his  oo-partner  for  an  account  of  Uie  oo-partnenhip,  but^  on  tlia 
contrary,  at  various  times,  acknowledged  himself  indebted  to  his  oo-partner,  tha 
oourt  refused  to  order  an  account  Nor  Is  an  offer  by  the  surviving  oo-partner  to 
the  executor  of  bis  deceased  co-partner,  to  refer  the  matter  to  arbitration,  nor  a  d«« 
daration  that  he  was  at  all  times  ready  to  acooont,  saffldent  to  deprive  the  former 
of  the  benetlt  of  the  Statute  of  limitations,  Where  there  was  no  admission  of  indebt- 
edness by  him.  Burden  v«  JPKimoykf  Bailees  £q.  Rep.  3t5.  A  court  of  Chanoery 
may  refer  an  account  generally,  or,  on  the  return  of  the  report,  determine  sudi  ques- 
tions as  may  be  contested  by  the  parties;  or  H  may,  in  the  first  instance,  dedde any 
prindple  which  the  evidence  in  the  cause  may  suggest,  or  all  the  prind|dee  on 
which  the  account  is  taken.    Fietd  T.  BbUand,  6  Craaeh,  8;  2  Oond.  Rep.  286. 


[*14]  ^SlMON  AND  OTHERS  V.  BARBER  AIH)  OTHERS. 

Legacies. — Svbstitution, — Charity  ;  failure   of  its    Object — The 

Crown. 

WBEmnKSTBR  Hall-^1829:  22dJtme. 

A.,  by  each  of  two  several  codicils  to  his  wHl,  directed  his  ju0t  debte  to  be  paid,  and, 
in  particular,  a  debt  of  122. ;  by  the  one  of  them,  he  gave  100^  to  a  diarity,  and 
by  the  other,  he  gave  200^  to  the  same  charity :  held,  that  the  legades  were  not 
accumulative,  and  that  the  latter  legacy  was  only  a  substitution  of  the  former. 

The  charitable  object  having  Med,  the  court  will  not  apply  the  fhnda.  Where  a 
diaritable  object  falls,  fW>m  whatever  cause,  the  crown  has  a  right  to  int^ere. 
The  crown  must  signify  the  charitable  purpose  the  fbnd  shall  be  applied  to. 

This  was  the  petition  of  three  infants,  defendants  in  this  suit 

The  testator,  Edward  Simon,  made  a  will  on  the  16th  day  of 
December,  1789,  and  seven  several  codicils  and  testamentary 
papers  thereto.  By  his  fifth  codicil,  dated  27th  JVIay,  1805,  he 
makes  the  following  bequest :  "  My  just  debts  to  be  paid,  as  may 
appear  by  my  book,  particularly  one  of  about  12Z.  to  one  Toste- 
vin  of  Guernsey,  who  had  sent  me  a  power  of  attorney  to  receive 
wages  due  to  him  from  a  man  of  war.  I  also  wish  that  out  of 
the  first  money  that  may  be  received  from  the  stocks,  that  50L 
may  be  bought  in  my  name  in  the  3  per  cent,  consols,    I  also 
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leqaesft  that  1002.  stock  8  per  cent  consols  may  be  transferred 
into  the  name  of  the  trustees  of  the  hospital  at  Ouemsej ;  and, 
also,  the  same  to  be  transferred  in  the  name  of  the  trustees  of  the 
hospital  at  Jersey."  The  sixth  of  the  said  codicils,  bearing  date 
the  5th  day  of  June,  1806,  was  in  the  following  words :  ''  My 
just  debts  to  be  paid,  as  may  be  claimed,  or  as  may  appear  by 
my  book,  particularly  one  of  about  12L  to  one  Tostevin  of  Guern- 
sey, who  had.  sent  me  a  power  of  attorney  to  receive  some  wages 
due  from  a  man  of  war.  I  also  give  and  bequeath  unto  the 
treasurer,  governor,  or  directors  of  the  Ouemsey  hospital  for  the 
time  being  the  sum  of  200/.  stock  3  per  cent,  bank  annuities,  to 
be  applied  towards  carrying  on  the  charitable  designs  of 
the  said  corporation.  I  also  give  and  *bequeath  unto  my  [*151 
nephew,  George  Le  Bontillier,  1,500/.,  stock  8  per  cent 
bMik  annuities,  over  and  above  the  500/.  already  bequeathed  to 
him  in  my  will  or  testament,  now  in  the  hands  or  possession  of 
my  daughter,  Elizabeth  Simon,  making  together  the  sum  of 
2,000/.  stock,  hoping  thereby  that  he  will  exert  himself  in  getting 
in  my  debts  and  settling  my  accounts  as  they  should  be.** 

By  an  order  bearing  date  the  6th  July,  1822,  after  directing 
the  sale  of  some  stock,  it  was  ordered  that  out  of  the  money  to  arise 
from  such  sale,  the  sum  of  800/.  should  be  carried  over  in  trust  in 
this  cause,  '^  The  account  of  the  Guernsey  Hospital,"  and  should 
be  laid  out  in  the  purchase  of  bank  8  per  cent  annuities,  in  the 
name  and  with  the  privity  of  the  Accountant-General  in  trust  in 
this  cause,  *'  the  like  account"  And  it  was  ordered  that  the 
dividends  of  tiic  bank  annuities  to  be  purchased  with  the  said 
sum  of  300/.  should  be  laid  out  in  the  purchase  of  like  annuities^ 
in  the  name  of  the  said  Accountant-General  in  trust  in  this  caose, 
"  The  account  ot  the  Guernsey  Hospital."  The  master  reported, 
on  the  11th  March,  1828,  that  it  had  been  stated  to  him,  and 
verified  by  affidavit,  that  at  the  respective  times  of  making  the 
said  codicils,  and  of  the  death  of  the  said  testator,  there  were  two 
hospitals  in  the  said  island  of  Guernsey,  one  of  which  was  situ- 
ated in  and  supported  b)''  the  town  and  parish  of  St  Peter's  Port, 
and  in  which  the  poor  of  the  said  town  and  parish  were  placed, 
and  was  known  by  the  name  of  "The  Town  Hospital ;"  and 
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the  other  of  such  hospitals  was  situate  in  the  parish  of  St.  Maiy 
de  Castro,  in  which  the  poor  of  that  and  the  adjoining  parishes 
were  placed,  being  supported  by  them,  and  known  by  the  name 

of  "  The  Country  Hospital."  And  further,  that  the  said 
[*16]     two  hospitals  had  ever  since  continued,  and  were  still  *in 

existence,  and  were  the  only  hospitals  which  existed  at 
the  respective  times  of  making  the  said  codicils,  or  which  then 
existed  in  the  said  island  of  Guernsey.  The  master  reported  that 
he  did  not  find  that  there  was  any  establishment  in  the  said 
island  of  Guernsey  answering  the  description  of  the  Guernsey 
Hospital. 

A  further  reference  was  afterwards  made  to  the  master,  to  in- 
quire and  state  to  the  court  whether  any  and  what  particular 
hospital  was  meant  or  intended  by  the  said  testator  by  the  de- 
scription in  his  will,  in  the  pleadings  stated ;  and  the  master 
thereupon  reported  that  he  did  not  find  that  any  particular  hos- 
pital in  the  said  island  of  Guernsey  was  meant  or  intended  by 
the  said  testator,  Edward  Simon,  by  the  description  in  the  codi- 
cil to  his  will,  and  that  report  was  absolutely  confirmed. 

Mr.  Roupell  for  the  petitioners,  plaintiffs : — ^The  first  question 
on  these  testamentary  papers  in  respect  of  the  legacy  to  the 
Guernsey  Hospital  is,  Whether  the  testator  meant  to  give  two 
legacies  ?  namely,  the  legacy  of  100?.  by  the  fifth  codicil,  and 
200/.  by  the  sixth  codicil,  by  way  of  accumulation,  or  whether 
the  latter  legacy  was  not  meant  in  substitution  of  the  former  ? 
Looking  at  those  codicils  altogether,  it  is  clear  that  the  testator 
meant  only  to  give  200/.  in  the  whole ;  there  are  several  circum- 
stances in  these  codicils  that  tend  to  show  this  to  have  been  the 
testator's  intention,  and  in  particular  that  both  the  fifth  and  sixth 
codicils  commence  by  providing  for  his  just  debts,  and  the  pay- 
ment of  12/.  to  one  Tostevin  of  Guernsey.  The  second  question 
was,  What  was  to  become  of  this  legacy,  there  being  no  par- 
ticular hospital  called  the  Guernsey  Hospital  ?  Did  it  not  fiJl 
into  the  residue  for  want  of  a  proper  object? 

[*17]        *Mr,  Wray^  for  the  Attorney-General,  who  had  been 
served  with  the  petition,  submitted  to  the  court  that  these 
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sums  were  accumulative,  and  cited  the  case  of  Hurst  and  anoUier 
V.  Beach  and  oOiera^itx)  heard  before  his  Honor,  when  Vice-Chan- 
cellor,  when  he  said,  "  Where  a  testator  leaves  two  testamentary 
instruments,  and  in  both  has  given  a  legacy,  simplwiierj  to  the 
same  person,  the  court  considering  that  he  who  has  twice 
given  must,  prima  facie^  be  intended  to  mean  two  gifts,  awards 
to  the  legatee  both  legacies ;  and  it  is  indifferent  whether  the 
second  legacy  is  of  the  same  amount,  or  less  or  larger  than  the 
first." 

The  Masteb  of  the  Bolls  : — ^There  are  circumstances  suffi- 
cient to  show  that  the  sum  given  by  the  sixth  codicil  was  not 
meant  by  the  testator  to  be  accumulative,  but  in  substitution  of 
that  given  by  the  fifth  codicil :  there  being  no  hospital  called 
"  The  Guernsey  Hospital,"  the  particular  charitable  object  of  the 
testator  has  foiled :  this  court  can  give  no  direction  for  the  appli- 
cation of  the  fund,  but  it  remains  with  the  crown  to  signify  to 
what  charitable  purposes  this  fund  shall  be  applied.  Whenever 
a  charitable  object  feils,  fix)m  whatever  cause,  the  crowi^  has  a 
right  to  interfere. 

(a)  5  Mad.  368. 


*Bass  V.  Russell,  Wife  and  others.  [*18] 

WtU. — Constnxiion, —  Vested  Interest 

WiSTMiHSTXR  Hall. — 1829:  lOtb  Jxily. 

A  testator  gave  to  his  wife  an  annuity,  and  100^  a  jear  for  each  of  his  three  chil- 
dren during  their  minorities ;  and  from  and  after  the  decease  or  marriage  of  his 
wifOf  then  the  300L  to  be  divided  amongst  his  said  children^  in  like  manner  as  his 
other  effects;  and  subject  thereto  he  bequeathed  his  leasehold  and  personalty 
unto  his  three  children^  and  the  survivors  and  survivor  of  them.  One  of  them 
died  under  twenty-one :  held,  that  he  took  a  vested  interest  at  the  tune  of  the 
death  of  the  testator. 

Edward  Hawthorn,  by  his  will  dated  the  Slst  of  July,  1816, 
gave  and  bequeathed  his  leasehold  houses,  and  aU  other  his  per^ 
sonal  estate  and  eflfects,  unto  his  executors,  upon  trust,  out  of  the 


18  CASES  IN  CHANCERY, 

1629.-~Beaa  v.  RuiBBelL  ' 

rents,  interest  and  annual  proceeds  thereof,  to  pay  nnto  liis  wife, 
Elizabeth,  the  sum  of  300Z.  per  annum,  and  the  sum  of  lOOt  per 
annum  for  each  of  his  children,  which  was  to  be  paid  to  her 
during  their  respective  minorities,  for  their  support  and  main- 
tenance ;  and  from  and  after  the  decease  or  marriage  of  his  said 
wife,  then  the  said  sum  of  800/.  was  to  go  and  be  divided  amongst 
his  children,  in  like  manner  as  the  other  part  of  his  estate  and 
eflfects  was  thereinafter  by  him  given  to  them,  and  thereinafter 
mentioned ;  and,  subject  as  aforesaid,  he  gave  and  bequeathed 
his  said  leasehold  houses,  and  all  other  his  personal  estate  and 
effiscts,  unto  his  three  children,  Harriet  Hawthorn,  Margaret 
Hawthorn  and  Edward  Hawthorn,  meaning  Edward  B.  Thomas 
Hawthorn,  and  the  survivors  and  survivor  of  them,  share  and 
share  alike :  and  he  declared  it  to  be  his  will,  that  the  provision 
thereby  made  to  his  daughters  was  for  their  sole  use,  independent 
of  any  husbands  they  might  marry.  And  he  appointed  his  wife, 
and  Wnx  Barron,  Esquire,  and  James  Thomas,  executors,  who 
duly  proved  the  will. 

Elizabeth  Hawthorn,  the  widow,  died. 

E.  B.  T.  Hawthorn,  having  survived  the  testator,  died  in  the 
year  1824,  under  the  age  of  twenty-one  years,  immarried 

[*19]  and  intestate,  leaving  his  sisters  of  the  whole  *blood, 
Harriet  and  Margaret,  him  surviving ;  and  the  plaintiff 

and  the  defendant^  Sarah  Russel,  his  brother  and  sister  of  the 

half-blood,  his  only  next  of  kin,  him  surviving. 

Letters  of  administration  to  the  effects  of  the  intestate  were 
granted  to  Sarah  Russel,  with  the  assent  of  the  defendant,  George 
Russel,  her  husband. 

The  plaintiff's  bill  charged,  that  the  intestate,  upon  the  death 
of  the  testator,  became  entitled  to  a  vested  interest  in  the  one 
third  part  of  such  residuary  estate,  and  which,  upon  the  death 
of  the  intestate,  became  divisible  among  his  next  of  kin.  The 
case  made  by  the  answers  of  the  sisters  of  the  whole  blood  was, 
that,  on  the  death  of  the  intestate,  his  one-third  of  the  residuary 
personal  estate  devolved  to  and  became  divisible  between  thenu 
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Mr,  Boupeli  and  ifr,  Pemherton  for  the  plaintiff: — Tbere  ia 
nothing  in  tluB  will  to  postpone  the  vesting  beyond  the  time  of 
the  death  of  the  testator.  By  the  last  clause  of  the  will,  two  of 
the  children,  being  daughters,  were  to  have  their  shares  for  their 
separate  use ;  and  it  is. inconsistent  with  that  provision  that  the 
vesting  should  be  postponed 

Mr,  Pepys  and  Mr.  ElUston  for  the  two  sisters  of  the  whole 
blood.  The  testator  having  provided  for  the  three  children 
during  their  minorities,  he  gave  his  property  to  his  children,  and 
the  survivors  and  survivor  of  them ;  that  is  to  say,  to  those  who 
should  be  then  in  existence  after  their  minorities  had  passed, 
th^eby  postponing  the  vesting  imtil  the  children  should  attain 
twenty-one.     They  cited  Rueaell  v.  Long,{a)  Mendes  v.  MendesSp) 

*Mr.  Jemmett,  for  anotheJ  defendant,  cited  Cuffs  v.  [*20] 
WoolcaU.{c) 

The  Mastkb  op  the  Rolls  : — This  is  a  gift  that  must  neces- 
sarily take  effect  at  the  death  of  the  testator ;  and  the  words, 
survivors  and  survivor  of  them,  must  be  referred  to  the  time  at 
which  they  are  to  take — ^the  death  of  the  testator. 

Declare  that  the  intestate,  E.  B.  T.  Hawthorn,  took  a  vested 
interest  in  one  third  part  or  share  of  the  residuary  estate  of  the 
testator. 

(«)  4  Vca  611. 

(»)  3  Atk.  61».    And  lee  Botbuek  t.  Jkam,  S  Tml  jun.  %U, 

(e)4iaidflllL 


^Capper  v.  Spomswoons  akd  othsbs,  AflsiOKsss.    [*21] 
Lien, — Vendor  and  Purehcuer. 

WisncnrarKB  Hall.— 1829 :  10th  July. 

A  yendor  who  has  taken,  as  a  secaritj  for  part  of  the  porchaao  money,  the  bond  of 

the  Tendees  and  a  mortgage  of  part  of  tiie  propeitj  sold,  cannot,  on  the  bai^- 

rapti^  of  the  vendeea^  Mtabliah  a  lien  on  the  entire  estate. 
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The  plaintiff  sold  to  Thomas  Hurst,  John  Hurst  and  Joseph 
Ogle  Robinson,  the  fee  simple  of  lands  in  Yorkshire  for  84,000t, 
and  conveyed  the  same  accordingly  by  indentures  of  lease  and 
release,  bearing  date  18th  and  19th  of  July,  1825. 

Only  12,000Z.  of  the  purchase  money  was  paid ;  the  remain* 
der  was  secured  by  the  bond  of  the  purchasers,  dated  20th  of 
July,  1825,  and  a  reconveyance,  dated  19th  and  20th  of  July, 
1825,  of  certain  parts  of  the  purchased  property  by  way  of  mort- 
gage. 

The  purchasers  afterwards  became  bankrupt^  and  the  plaintiff 
alleged,  that  the  part  of  the  lands  in  mortgage  were  an  inadequate 
security ;  and  the  short  point  in  this  case  was,  whether  the  plain- 
tiff was  entitled  to  a  lien  on  the  whole  estate. 

The  Masteb  of  ths  Bolls  decided  that  he  was  not  entitled 
to  it. 


[*22]      *SlM0N  ET  UX  AND  OTHERS  V.  BaRBEB  AND  OTHERS. 
Infants, — Maintenance. — Practice. 

Westminster  Hall.— 1829:  2 2d  June. 

The  &tber  of  in&ots  had  maintained  and  educated  them  sinoe  the  death  of  their 
mother,  when  they  became  entitled  to  a  sum  of  money  in  this  court  The  Mher 
petitioned  for  a  reference  to  the  master  on  the  subject  of  maintenance  and  educa- 
tion of  the  children,  and  for  an  allowance,  as  well  for  the  time  past  as  in  future ; 
but  the  court  reftised  to  make  anj  reference  to  the  master  with  respect  to  the 
maintenance  of  the  infants  in  the  time  past,  but  made  the  usual  reference  with 
respect  to  their  future  maintenance  out  of  the  ftmds,  in  case  the  fiither  was  not 
himself  of  ability  to  maintain  them. 

This  was  the  petition  of  Eobert  Dodgson,  one  of  the  plaintifife, 
setting  forth  an  order,  bearing  date  the  26th  July,  1822,  whereby 
it  was  declared  that  Elizabeth  Dodgson,  the  deceased  wife  of  the 
petitioner,  was  entitled  for  life  to  the  interest  of  a  moiety  of 
2,000?.  and  of  the  clear  residue  of  the  testator's  estate ;  and  that 
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her  issue  would  become  entitled  to  the  capital  thereof  on  her 
death  ;  and  that  2,000/.  should  be  carried  to  the  account  of  the 
plaintiff,  Elizabeth  Dodgson,  to  be  laid  out,  and  the  same  was 
laid  out  in  the  purchase  of  2,523?.  135.  Sd,  3  per  cent,  bank  an- 
nuities. There  were  other  residuary  funds.  Elizabeth  Dodgson 
died  in  April,  1823,  leaving  three  children,  who  were  defend- 
ants to  the  suit,  and  on  her  death  became  entitled.  The  divi- 
dends had  been  laid  out  in  the  purchase  of  stock. 

The  petitioner  stated  circumstances  of  inability  to  continue  to 
maintain  and  educate  his  children,  and  that  he  had  been  at  a 
great  expense  in  educating  and  maintaining  them  since  the  death 
of  his  wife.  The  prayer  was  for  a  reference  to  the  master,  to  in- 
quire into  the  petitioner's  ability  to  maintain  and  educate  the 
children ;  and  if  the  master  should  find  that  the  petitioner  had 
not  been  of  ability  since  the  year  1825,  then  that  the  master 
should  inquire  and  report  who  had  maintained  and  educated 
them;  and  what  had  been  properly  expended  or  ought  to 
be  allowed  on  that  account ;  and  out  of  what  funds  or  fund 
the  same  ought  to  be  paid.  And  in  case  the  mastei* 
should  find  the  petitioner  not  to  be  *now  of  ability  to  [*23] 
maintain  and  educate  his  said  infant  children,  then  that 
he  should  consider  and  report  what  would  be  proper  to  allow 
for  their  future  maintenance  and  education,  regard  being  had  to 
their  fortune  and  circumstances,  and  also  out  of  what  funds. 

Mr.  Roupell  for  the  petitioner. 

Mr.  Richards  for  the  injSints. 

The  Master  of  t&e  Rolls  : — ^It  is  not  usual  to  make  any  re- 
ference on  the  subject  of  maintenance  retrospectively.  Take  the 
order  with  respect  to  future  maintenance. 


28  CASES  IN  CnANCERY, 


1829. — Monk  v.  Mawdsley. 


Saint  John  v.  Champnet,  Bart,  and  othebs. — Same  v.    . 
Stirling,  Babt.  and  Dance. 

Praetiee. 

WB8TMIN8TIB  Hall.^X829  :  26th  June. 

The  court  refiwed  to  allow  a  petition  to  be  amended  by  sub- 
stituting another  person  for  the  petitioners,  who,  on  the  hearing 
of  the  petition,  appeared  to  have  no  title. 


[*24]    *Bbtwbbn  William  Monk  and  Ebthbb  his  wifk, 
William  Hutchinson  and  Ann  his  wife,  Plaintiff; 
AND  Peter  Mawdsley  and  Archibald  E^ghtley,  Ih^ 
fendants, 

WilL — Oonstruciion. — Devise. — Estate  for  Life, 

WasnoNSTBR  Hall.— 1629 :  23d  June. 

A.,  a  married  woman,  having,  bj  virtue  of  her  marriage  settlement,  power  to  appoint 
her  personalty  and  a  freehold  to  soch  person  as  she  should  direct,  with  remainder 
to  a  trofltee  to  s^  and  distribute  amongst  her  next  of  kin,  gave,  devised  and  be- 
queathed to  her  hnsband  tiie  freehold,  bf  tiw  daacription  of  her  two  fields  and 
house;  likewise  the  remainder  of  her  pexBooaUj,  and  «U  ahe  might  die  posseosed 
of  at  the  time  of  her  death,  after  certain  previous  bequests  and  her  just  debts  were 
discharged,  and  appointed  him  and  another  executors:  held,  that  the  husband 
took  only  an  estate  for  life,  and  that  the  next  of  kin  were  entitled  to  the  monejs 
to  arise  by  a  sale  of  the  reversioa 

Arabella  Mawdsley,  by  her  marriage  settlement  with  Peter 
Mawdsley,  conveyed  and  assured  a  messuage,  land  and  heredi- 
taments in  Great  Neston,  of  which  she  was  seised  in  fee  simple^ 
uQto  and  to  the  use  of  the  defendant,  Ajchibald  Eeightley,  his 
heirs  and  assigns,  and  assigned  unto  him,  his  executors,  admin- 
istrators and  assigns,  certain  leasehold  premises,  and  also  aU  her 
bonds  and  other  securities  for  money ;  and  also  all  and  singular 
her  household  goods,  plate,  linen,  china  and  furniture,  and  all 
other  her  personal  estate  and  effecta    Then  follow  trusts  for  the 
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separate  trde  of  the  settler  during  her  life ;  and  as  to  the  freehold 
messuage,  land  and  premises,  from  and  after  her  decease,  to  the 
use  of  such  person  and  persons,  and  for  such  estate  and  estates, 
uses,  ends,  intents  and  purposes  as  she,  notwithstanding  her  in« 
tended  coverture,  and  whether  she  should  be  sole  or  covert,  by 
her  last  will  and  testament  in  writing,  or  any  writing  in  the 
nature  of  or  purporting  to  be  her  last  will  and  testament,  to  be 
by  her  signed,  sealed  and  published  in  the  presence  of  two  ox 
more  credible  witnesses,  should  appoint ;  and  in  default 
♦of  such  appointment,  to  the  sole  and  absolute  use  of  [*25] 
Archibald  Keightley,  his  heirs  and  assigns  forever,  upon 
trust  to  sell  the  same ;  and  as  to  the  money  to  arise  from  such 
sale  or  sales,  upon  trust  to  pay,  distribute  and  divide  the  same 
unto  and  equally  amongst  such  of  her  children  as  therein  mem* 
tioned  ;  but  if  there  should  be  no  children  or  child  of  the  said 
Arabella,  then  upon  trust  to  distribute  the  same  in  a  due  course 
of  administration  amongst  her  next  of  kin,  in  such  manner  as  her 
personal  estate  would  be  distributable  if  she  should  happen  to 
die  Kfemt  sole,  and  should  not  make  any  testamentary  disposition 
of  her  personal  estate.  Arabella  Mawdsley  died  without  chil- 
dren, having  made  her  will  in  writing  bearing  date  20th  April, 
1824,  and  execut-ed  by  her  in  the  presence  of  and  attested  by 
three  credible  witnesses  in  the  words  or  to  the  effect  following : 
— "  In  the  name  of  God.  Amen.  I,  Arabella  Mawdsley,  wife 
of  Peter  Mawdsley  of  Moorside,  in  the  county  of  Chester,  do 
make  this  my  last  will  and  testament  in  manner  and  form  follow- 
ing, having  full  disposing  power  by  settlement  made  at  my  mar^ 
riagc  with  the  above  Peter  Mawdsley,  now  in  the  hands  of  Mr. 
A,  Keightley,  senior,  solicitor,  Liverpool,  and  my  trustee."  The 
testatrix  gave  several  legacies ;  and  the  will  then  proceeds  thus : 
"  I  give,  bequeath  and  devise  to  my  husband,  Peter  Mawdsley, 
my  two  fields  and  house  in  the  township  of  Great  Neston  ;  like- 
wise the  remainder  of  my  personalty,  and  all  I  may  die  possessed 
of  at  the  time  of  my  death,  after  the  above  bequests  are  fully  dis* 
charged,  my  just  debts  paid,  funeral  expenses,  and  proving  this 
my  last  will  and  testament.  I  nominate  and  appoint  Mr.  A. 
Keightley  and  my  husband,  Peter  Mawdsley,  trustees  and  execu- 
VoL.  I.  8 


25  CASES  IN  CHANCERY, 


PUBBIB  V.  MlLLETT  ANP  OtHEBS. 

InadequoLcy  of  Oonsuleration, 

WESTifrKSTEB  Sali.— 1829 :  6th  July. 

A«  hairing  deposited  leases  with  B,.  to  seenre  mooeTiB  borrowed  at  diSer^nt  times 

from  1895  to  1813,  in  the  latter  year  signed  an  f^reement,  giving  up  all  his  inter' 

est  to  the  mortgagee ;  it  was  prored  that  the  fam  due  to  the  mortgagee  was  » 

very  inadequate  consideration* 
On  a  bill  to  redeem,  and  that  the  agreement  should  stand  only  as  a  security:  Heldr 

that  the  plabitiff  was  not  entitled  to  relief  in  equity,  and  bill  diamiaBed. 

In  the  years  1805  and  1806,  William  Millett,  deceased,  the 
defendant'B  testator,  lent  to  plaintiff  213/.,  and  plaintiff  deposited 
•with  him  a  lease  for  twenty -one  years  from  1797,  of  five  housesy 
which  produced  a  net  rental  of  84Z.  On  a  fttrther  advance  of 
622.,  making  with  the  former  loan  2752.,  the  plaintiff  deposited 
with  him  an  agreement  in  writing,  for  a  lease  fcr  twenty-one 
years,  from  Christmas,  1810,  of  five  other  houses,  which  pro* 
duced  the  further  clear  rent  of  862.  In  June,  1813,  there 
[*295  was  a  further  advance  of  722*  on  a  promissory  *note,  and 
in  August  the  further  sum  of  442.  on  a  promissory  note ; 
and,  at  the  time  of  each  of  these  advances,  the  plaintiff  agreed 
that  the  sums  advanced  should  be  secured  by  the  deposit  of  the 
lease  and  agreement. 

The  deceased  entered  into  the  receipt  of  the  rents  in  181S, 
The  lease  of  the  more  valuable  part  of  the  property  expired  in 
1818. 

There  were  various  charges  in  the  bill,  to  impugn  an  agree- 
ment for  the  equity  of  redemption  of  the  property  set  up  by  the 
defendants,  and  the  bill  prayed  that  the  agreement  mdght  be  de*- 
dared  void  or  stand  only  as  security ;  that  the  accounts  might 
be  taken ;  and  that  the  plaintiff  might  redeem. 

The  defendants,  by  their  answer,  set  forth  an  accGFunt  and  some 
promissory  notes,  found  amongst  the  papers  of  the  testator ;  and 
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siBo  an  agreement,  in  writing,  signed  by  the  plaintifl^  and  which 
was  in  th#  wofds  and  fipiiies f<dlowing;  visL 

''  Limdon,  I8ik  FAruary,  1815. 
"  Memorandum. — ^I,  the  undersigned,  Richard  Purdie,  in  con- 
sideration of  moneys  due  from  me  to  Mr.  William  Millett,  of 
Burdett  Plaoe,  in  the  Kent  road,  in  the  county  of  Surrey,  gentle* 
man,  do  hereby  agree  to  give  up  all  my  interest  in  my  ten  housefly 
situate  in  Eingdand  Road,  Shoreditch ;  and  of  whidi  houses  the 
said  William  Millett  is  now  in  receipt  of  the  rents. 

^'RlCHASD  PUBDIK." 

"  Witaaess,  James  Peabce, 

"  13  Paternoster  Row." 

And  defendants  said  they  beliered  that  the  deceased  became 

entitled  to  the  premises  by  the  said  purchase ;  and  they 
admitted  it  to  be  true,  that  the  rents  and  moneys  *80  re-  [*30] 
ceived,  in  case  the  same  had  been  applied  thereto,  would 
long  since  have  been  sufficient  to  pay  and  satisfy  the  alleged 
principal  sum  of  275?.  and  all  interest  due  thereon ;  but  defend- 
ants denied,  to  the  best  of  their  knowledge  and  belief  that  the 
said  rents  and  moneys  ought  to  be  so  applied;  and  defendants 
believed,  that  if  such  simi  of  2761.  and  interest  were  due  to  the 
said  William  Millett,  the  same  were  long  previously  to  his  death 
liquidated  and  discharged  by  means  of  such  purchase  of  the  said 
premises,  and  not  by  means  of  the  rents  and  profits  received  by 
the  said  William  Millett,  as  in  the  biU  alleged. 

The  defendants  submitted,  that  the  plaintiff  was  bound  to  ex- 
ecute an  assignment :  they  denied  fraud  in  obtaining  the  agree- 
ment ;  denied  that  275t  was  the  only  consideration;  but  defend- 
ants believed  that  all  the  moneys  then  due  from  the  plaintiff  to 
the  deceased  were  the  consideration  of  the  agreement 

There  was  some  slight  parol  evidence  to  show  that,  by  the 
agreement,  security  only  was  intended ;  but  the  solicitor  of  the 
mortgagee,  who  drew  the  agreement,  and  who  was  present  at  its 
execution,  denied  that  anything  passed  thereat  to  qualify  it;  and 
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swore,  to  his  bdiiel^  tliat  he  had  no  reason  for  supposing  the  par- 
ties did  not  understand  the  purport  and  effect  thereof.  There 
was  evidence  of  the  value  of  the  property,  and  which  showed  the 
inadequacy  of  the  considerati(Mi. 

Mr.  Pepys  and  Mr.  Gftrdkstoney  jun : — The  object  of  this  bill  is- 
to  obtain  an  account,  to  redeem  the  interest  remaining  in  the 
leaseholds,  and  to  make  void  an  agreement  set  up  by  the  defend- 
ants, for  giving  up  the  equity  of  redemption.    At  the  time  it  ia 

pretended  that  this  agreement  was  executed,  there  was 
[*31]     about  100?.  per  *annum  applicable  to  the  payment  of  the 

principal,  and  only  200i  then  remained  due;  yet  by  this 
agreement  the  plaintiff  simply,  and  for  nothing,  releases  his 
equity  of  redemption.  The  plaintiff  was  receiving  parochial  re- 
lief, and  the  agreement  was  prepared  by  a  person  employed  by 
the  mortgagee.  Fraud  was  originally  intended,  and  a  fraudulent 
use  has  been  made  of  the  agreements 

Mr.  Norton  for  the  defendant 

The  Master  op  the  Bolls  could  not  discover  any  principle 
upon  which  the  court  could  give  the  relief  prayed  by  the  bill. 
The  consideration  was  not  adequate  to  the  value  of  the  property,^ 
but  the  court  would  not,  on  that  ground,  set  aside  this  agreement 
It  was  also  proved  that  the  plaintiff  was  in  distress ;  but  no  ad- 
vantage was  taken  of  that  circumstance,  for  no  money  was  ad- 
vanced at  the  time  of  signing  the  agreement  i  the  paper  was 
remarkably  short;  and  the  terms  were  so  simple  and  explicit, 
that  the  pktintiff  could  not  have  misimderstood  them.  The 
agreement  was  unnecessary  as  a  mortgage  security,  for  the  mort- 
gagee had  already  a  deposit  of  the  leases,  and  was  in  receipt  of 
the  rents.  The  case  was  one  in  which  the  court  could  not  in- 
terfere. 

Bill  dismissed  with  costs. 
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•^Between  James  Richard  Denver  and  others,  and  [*S2] 
Charles  Denyer  Wright  and  others,  Infants, 
BY  THEIR  NEXT  Friend,  Plaintiffs ;  AND  Charles  Druce^ 
THE  Elder,  and  others  ;  the  Mayor,  Commonalty  and 
Citizens  of  the  City  of  London;  the  Chancellor, 
Masters  and  Scholars  of  the  University  of  Oxford  ; 
AND  Sir  John  Singleton  Copley,  Knt.,  His  Majesty's 
Attorney-General,  Defendants. 

Charities, — Costs. — Trustees. — Identity, — The  Crown. 

WESTiciySTSB  Hall. — 1829:  6th  July. 

A.,  by  her  will,  gave  7,0002.  to  the  governors  of  Christ's  Hospital,  upon  trust,  for  cer- 
tain specific  charities,  and  to  pay  certain  annuities,  and  to  apply  402.  per  annum 
to  the  scholars  of  Christ's  Hospital 

In  case  the  governors  reAised  to  accept  the  trust,  then  the  7,0002.  was  given  to  the 
trustees  of  the  Rev.  William  Hetherington's  charity,  for  the  like  trusts,  except  as 
to  the  402.  per  annum,  which  was  to  be  applied  to  the  purposes  of  the  latter 
charity. 

The  testatrix  also  gave  2,0002.  to  the  University  of  Oxford. 

The  governors  and  trustees  refused  to  accept  these  trusts,  and  the  legacy  of  401  per 
annum. 

The  university  also  refused  to  accept  the  legacy  of  2,0002L 

Held,  that  whenever  a  charitable  legacy,  from  whatever  cause,  &i],  the  crown  has 
a  right  to  interfere,  and  that  the  legacies  of  2,0002.  and  402.  per  annum  must  be 
applied  to  such  charitable  purposes  as  the  crown  shall  direct 

Held,  that  as  to  the  7,0002.,  a  reference  be  made  to  the  master  to  appoint  new 
trustees. 

The  bill  dismissed,  as  against  the  governors,  trustees  and  university. 

When  there  is  a  doubt  about  the  identity  of  a  legatee,  the  court  will  direct  an  in- 
quiry at  the  expense  of  the  person  requiring  it. 

Elizabeth  Dennis  Denyer  made  her  will,  bearing  date  the 
16th  August,  1821,  and  thereof  nominated  and  appointed  Charles 
Druce,  the  elder,  William  Tebbs  and  Benjamin  Shaw  executors 
in  trust ;  and  after  bequeathing  a  great  many  legacies  of  money 
and  stock,  all  of  which  have  been  paid  or  provided  for,  the  tes- 
tatrix gave  and  bequeathed  as  follows :  "  I  give  and  bequeath  to 
the  governors  of  the  revenues  and  possessions  of  the  hos- 
pital *called  "  Christ's  Hospital,"  in  London,  the  princi-  [*33] 
pal  sum  of  7,000/.  stock  in  the  consolidated  3  per  cent 
annuities ;  and  I  direct  my  executors  to  transfer  the  same  stock 
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to  the  said  governors  accordingly,  within  six  months  after  my 
decease.  And  I  will  and  direct  that  the  said  governors  shall 
stand  possessed  of  the  said  snm  of  7,000?.  consolidated  annuities, 
and  the  interest  and  dividends  thereof  npon  the  trasts  and  for 
the  purposes  after  mentioned ;"  which  purposes  were  the  pay- 
ment of  several  annuities  and  many  specific  charities,  and  amongst 
ihem  is  the  foUcwing:  "  And  as  a  compliment  to  the  said  insti- 
tution of  Christfs  Hospital,  and  by  way  of  encouragement  to 
learning,  I  will  and  direct  that  the  said  governors  of  Christ's 
Hospital  for  the  time  being,  do  and  shall  annually,  and  forever, 
retain,  for  the  purposes  after  expressed,  the  annual  sum  of  40Z., 
other  part  of  the  dividends  and  interest  of  the  said  sum  of  7,0OOZ. 
consolidated  annuities ;  and  that  they  do  and  shall  on  or  before 
the  5th  of  August  in  every  year  give  the  sum  of  101.  each  to 
three  scholars  of  the  said  hospital,  proficient"  as  therein  men- 
tioned. They  were  also  directed  to  pay  the  simi  of  80/.  per  an- 
num, further  part  thereof,  to  Melino  Garthwaite,  spinster,  (mean- 
ing, it  is  contended,  Sarah  Garthwaite,  spinster,)  for  and  during 
the  term  of  her  natural  life.  The  will  then  proceeds  as  follows : 
"  And  it  is  my  will  that  neither  the  principal,  or  interest,  or  di 
vidends  of  the  7,000/.  consolidated  annuities  shall  ever  be  applied 
or  liable  to  pay  the  expense  of  any  law  suit  or  litigation  whatso- 
ever. And  in  case  the  said  governors  of  Christ's  Hospital  should 
refuse  to  take  upon  themselves  the  trust  hereby  reposed  in  them, 
but  which  I  earnestly  hope  will  not  be  the  case,  then  and  in 
such  case  I  will  that  the  said  sum  of  7,000/.  consolidated  annui- 
ties, shall  be  transferred  to  the  trustees  for  the  time  being  of  the 
Re  ST.  William  Hetherington's  Charity  for  the  Blind,  upon 
[**34:]  *the  several  trusts  and  for  the  several  purposes  hereinbe- 
fore expressed,  and  in  furtherance  of  the  object  of  the 
same."  [Except  as  to  the  said  annual  sum  of  40/.,  which  was  to 
be  fipplied  to  the  general  purposes  of  Mr.  Hetherington's  charity.] 
"  1  give  and  bequeath  to  the  Chancellor,  masters  and  scholars  of 
the  University  of  Oxford  for  the  time  being,  in  their  corporate 
capacity,  the  principal  sum  of  2,000/.  stock  in  the  consolidated  8 
per  cent,  annuities.  And  I  direct  my  executors  to  transfer  the 
same  stock  to  the  said  Chancellor,  masters  and  scholars  accord- 
ingly, within  six  months  after  my  decease;  and  that  they  shall 
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atend  poeseased  thereof  and  of  the  interest  and  dividends  of  the 
flame  upon  the  trusts  and  for  the  purposes  after  expressed," 
which  were,  to  apply  the  dividends  thereof  in  two  prizes  of  80t 
eich,  to  two  members  of  the  University  of  Oxford,  as  an  honorary 
reward  for  the  two  best  sermons  as  therein  mentioned 

The  testatrix  then  directed  that  all  the  remainder  of  her  per- 
sonal estate  and  effects,  whatsoever  and  wheresoever,  should  be 
divided  into  five  equal  parts,  which  she  gave  and  bequeathed  aa 
therein  mentioned. 

The  testatrix  died  on  the  6th  of  April,  1824;  and  soon  after 
her  death,  Charles  Druoe,  the  elder,  William  Tebbs  and  Benja- 
min Shaw,  the  executors,  proved  her  will  and  paid  her  debts. 

The  bill  stated  the  preceding  facts,  and  that,  at  the  time  the 
testatrix  made  her  will,  there  was  no  person  in  existence  of  the 
name  of  Melino  Garth waite,  but  that  the  testatrix  was  acquainted 
with  Sarah  Garthwaite,  who  had  a  sister  called  Melino  Garth- 
waite,  who  had  been  dead  many  years ;  and  that  the  testatrix 
meant  and  intended  to  give  to  Sarah  Garthwaite  the  leg- 
acy which  *was  by  the  will  given  to  Melino  Garthwaite ;  [*363 
and  that  Sarah  Garthwaite  claimed  to  be  entitled  to  such 
legacy.  That  the  mayor,  commonalty  and  citizens  of  the  city  of 
London  were  the  governors  of  the  possessions,  revenues  and 
goods  of  the  hospitals  of  Edwal'd,  late  king  of  England,  the  Sixth, 
of  Christ,  Bridewell  and  St.  Thomas  the  Apostle,  and  were  also 
trustees  of  Hetherington's  fund  for  the  blind,  which  was  the  char- 
ity meant  and  intended  by  the  testatrix  under  the  description  of 
the  Rev.  William  Hetherington's  Charity  for  the  Blind ;  and  that 
the  three  executors,  having  possessed  sufficient  assets  of  the  tes- 
tatrix,  were  willing,  and  had  offered  to  transfer  to  the  mayor, 
commonalty  and  citizens  of  the  city  of  London,  as  governors  of 
Christ's  Hospital,  the  sum  of  7,000Z.  3  per  cent,  consolidated  bank 
annuities,  which  was  given  to  them  by  the  will ;  but  that  the 
mayor,  commonalty  and  c  tizens,  as  such  governors,  as  it  was  al- 
leged, declined  to  accept  the  legacy  on  the  trusts  in  the  will  men- 
tioned ;  and  that,  upon  their  having  so  declined  to  accept  the 
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legacy,  the  executors  had  offered  to  transfer  the  7,000t  to  the 
mayor,  commonalty  and  citizens  of  the  city  of  London,  as  trus- 
tees of  Hetherington's  fund  for  the  blind;  and  that  the  mayor, 
commonalty  and  citizens  again,  as  it  was  alleged,  refused  or  de- 
clined to  accept  the  legacy ;  and  that,  under  such  circumstances, 
the  sum  of  7,0001,  8  per  cent,  consolidated  bank  annuities,  re- 
mained standing  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  in  the  name  of  Elizabeth  Dennis  Denyer, 
deceased ;  and  that  the  annuitants  claimed  to  be  interested  therein 
in  respect  of  the  several  annuities  to  them  respectively  given  by 
the  will,  and  thereby  made  payable  out  of  the  dividends  and  in- 
terest thereof;  and  that  Sir  John  S.  Copley,  Knt.,  his  Majesty's 
Attomey-GeneraJ,  claimed  to  be  interested  in  the  7,000/.,  3  per 

cent,  consolidated  bank  annuities,  or  the  dividends  and 
[*36]     interest  thereof,  in  *respect  of  the  charitable  purposes  for 

which  certain  parts  of  such  dividends  and  interest  were 
by  the  will  directed  to  be  applied. 

The  bill  also  stated  that  the  executors  were  ready  to  transfer 
the  2,000i  stock  to  the  Chancellor,  master  and  scholars  of  the 
University  of  Oxford,  but  they  had  declined  to  accept  the  same. 
The  residuary  legatee  and  the  next  of  kin  each  claimed  the  2,000t, 
if  refused  by  the  university. 

His  Majesty's  Attorney-General,  in  case  the  corporation  of  Lon- 
don reftised  to  perform  the  trusts,  claimed  the  7,000t  for  the  pur- 
poses of  the  will,  under  the  directions  of  the  court. 

The  bill  prayed  the  usual  accounts ;  and,  in  case  the  corpora- 
tion of  London  and  the  University  of  Oxford  refused  to  accept 
all  interest  in  the  legacies  bequeathed  to  them  by  the  will,  that 
the  same  legacies  might  be  transferred  into  the  name  of  the  Ac- 
countant-General,  to  be  dealt  with  as  the  court  should  direct 
The  corporation  of  London,  by  their  answer,  disclaimed  the 
7,000Z.,  both  as  trustees  of  Christ's  Hospital  and  of  Hethering- 
ton's fund,  and  the  University  of  Oxford  also  declined  to  accept 
the  legacy  of  2,0001 
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Dennis  Wright,  spinster,  by  her  answer,  submitted  that  these 
two  sums  had,  by  these  refusals,  sunk  into  the  residuary  estate. 

The  next  of  kin  submitted  thatHhe  legacy  of  2,000t  was  to  be 
treated  as  not  disposed  of,  and  belonged  to  them. 

Mr.  Pepys  and  Mr.  K.  S.  Parker  for  the  plaintiff. 

*J/r.  Barber  for  the  executors.  [*S7] 

Mr.  Wray  for  the  Attorney-General. 

The  Master  of  the  Rolls:— I  have  lately  decided  that 
whenever  a  charitable  legacy,  from  whatever  cause,  fails,  the 
crown  has  a  right  to  interfere.  The  legacy  of  2,000/.  and  annual 
payment  of  40/.  have  been  refused  by  the  charitable  institutions 
on  which  the  testatrix  conferred  them,  and  those  bequests  have 
consequently  fiiiled :  it  results  that  it  rests  with  the  crown  to  di- 
rect the  charitable  purposes  to  which  they  shall  be  applied. 

With  regard  to  the  bequest  of  7,000?.,  the  trustees  named 
having  refused  to  perform  the  duties  prescribed  by  the  will,  the 
court  will  appoint  other  trustees,  for  which  purpose  a  reference 
must  be  made  to  the  master. 

The  7,000/.  and  2,000/.  to  be  paid  into  court. 

An  inquiry  may  be  made,  who  was  the  person  intended  by 
Melino  Garthwaite,  at  the  expense  of  the  person  requiring  t. 

The  other  necessary  inquiries  were  directed,  and  the  bill  dis- 
mu^sed,  as  against  the  corporation  of  London  and  the  Universily 
of  Oxford. 

Costs  of  all  parties  to  be  paid,  but  no  costs  to  come  out  of 
the  7,000/. 
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[*38]    ^Between  Thomas  Elworthy,  William  Elwobthy 
AND  Mary  Bird,  Plaintiffs;  and  William  Bird,  De- 
fendant. 

Legal  Consideration. — Agreement  of  Counsel, — Evidence. — Specific 

Performance. 

WBSTMIN8TER  Hall.— 1829 :  Tth  July. 

X  husband  being  prosecuted  and  found  guilty,  at  the  Quarter  Sessions,  of  an  assault 
upon  his  wife,  the  court  recommended  an  accommodation  of  the  disputes  and  dif- 
ferences between  them.  The  counsel  of  the  parties  signed  a  memorandom  of 
agreement,  that  the  husband  should  allow  the  wife  an  annuity  of  501,  and  the 
court,  adverting  to  the  arrangement,  passed  sentence  upon  the  defendant,  imposing 
only  a  nominal  fine  upon  him.  It  was  proved  that  the  defendant's  attorney  stated 
publicly  in  court,  that  the  defendant  had  come  into  the  agreement,  and  that  the 
defendant  was  in  court  when  the  arrangement  was  entered  inta  The  defendant^ 
by  his  answer,  denied  that  he  ever  consented  to  it;  and  on  his  part  there  were 
depositions  that  to  some  extent  supported  it. 

Held,  that  it  was  not  Incumbent  on  the  plamtiflfs  to  prove  tliat  the  defendant  did 
assent  to  an  agreement  entered  into  by  his  counsel,  but  on  the  defendant  to  dis- 
prove it 

Held,  also,  that  the  weight  of  the  evidence  being  that  the  defendant  did  not  dissent, 
a  court  will  conclude  a  counsel  bad  authority. 

Hold,  that  the  plaintiffa  were  entitled  to  a  decree  for  a  specific  performance,  with 
costa 

The  bill  stated  the  marriage  of  the  plaintiflF,  Mary  Bird,  with 
William  Bird,  and  various  acts  of  ill  usage  by  him,  and  indict- 
ments for  assault,  in  which  he  was  found  guilty  at  the  Midsum- 
mer Quarter  Sessions,  1822,  for  the  county  of  Somerset^  when 
the  justices  recommended  an  accommodation  of  the  disputes  be- 
tween the  parties,  and  an  agreement  was  come  to  by  the  counsel 
on  their  behalf  and  by  their  authority ;  and  that  the  plaintiff 
would  consent  to  the  court  imposing  a  nominal  fine,  as  follows : 
"  Rex  V.  William  Bird :  upon  a  verdict  of  guilty  in  this  case,  a 
nominal  fine  was  by  consent  of  prosecutrix  imposed  on  defendant, 
1822,  July  18th ;  it  being  agreed  that  a  deed  of  separation  shall 
be  executed  by  Mr.  and  Mrs.  Bird,  and  Thomas  Elworthy,  the 

father  of  Mrs.  Bird,  and  William  Elworthy,  her  brother, 
[*39]     who  shall  be  trustees  on  her  behalf,  *by  which  501  a 

year  for  her  life,  payable  quarterly  by  said  Mr.  Bird,  shall 
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be  suiBciently  aecured  to  Mrs.  Bird,  to  commenoe  the  fiiBt  day 
of  April,  1821 ;  the  arrears  of  which  to  be  paid  by  said  Mr* 
Bird ;  and  also  covenants  on  the  part  of  Mr.  Bird  not  to  molest 
Mrs*  Bird;  and  'also  covenants  from  Thomas  Elworthy,  the 
father  of  Mrs.  Bird,  and  William  Elworthy,  the  brother,  to  in* 
demnify  the  defendant  against  the  debts  of  Mrs.  Bird  ;  and  that 
Mr.  Bird  shall  not  be  molested  by  hei.  All  actions  and  indict* 
tnents  which  have  been  brought  and  preferred^  and  which  are  ^ 
still  pending,  for  any  matter  or  thing  done  or  said  by  Mr.  and 
Mrs.  Bird,  or  either  of  them,  or  by  their  respective  relations  and 
servants,  or  any  or  either  of  them,  relating  to  or  connected  with 
the  conduct  either  of  Mr.  or  Mrs.  Bird,  and  all  actions  now 
pending  against  any  other  person  for  criminal  conversation  with 
Mrs.  Bird,  shall  be  discontinued ;  and  that  no  further  actions 
shall  be  brought,  or  proceedings  had,  for  or  on  account  of  any- 
thing done,  or  said,  to  or  by  the  said  Mr.  or  Mrs.  Bird,  or  their 
respective  families  or  servants,  up  to  and  including  the  date  of 
this  agreement  Thomas  Erskine,  counsel  for  the  defendant ;  C, 
C.  Bompass,  counsel  for  the  prosecutrix."  The  biU  further 
stated,  that  the  substance  of  the  agreement  was  stated  to  or  in 
the  presence  and  hearing  of  the  justices,  who  did  not  object 
thereto,  but  approved  of  the  same,  and  consented  thereto,  and 
sanctioned  the  same ;  and  in  consequence  thereof  they  sentenced 
the  defendant  to  a  fine  of  one  shilling  only,  and  ordered  the  trials 
of  the  other  indictments  to  be  respited. 

The  bill  then  stated  that  the  defendant  had  refused  to  execute 
the  proper  deed,  or  to  pay  the  arrears,  and  that  the  plaintii&  had 
offered  to  give  him  the  proper  indemnity  against  the  debts  of 
Mary  Bird.    The  prayer  was  for  a  specific  performance. 

*The  defendant,  by  his  answer,  admitted  that  the  coun-  [*40] 
sel  did  enter  into  the  agreement  mentioned  in  the  bill ; 
but  he  denied  that  the  agreement  was  come  to  with  his  aiithority 
or  consent,  he  having  positively  refused  to  authorize  his  counsel 
or  any  other  person  to  consent  to  the  same,  or  any  other  agree* 
ment ;  and  he  submitted  that  he  ought  to  be  permitted  to  dispute 
the  fact  of  his  having  assented  to  the  agreement ;  and  he  further 
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submitted,  that  the  agreement  ought  not  to  be  specifically  pep- 
formed,  because  on  the  face  of  it  such  agreement  was  illegal,  for 
divers  causes  thereon  appearing,  and  was  such  an  agreement  as 
a  court  of  equity  ought  not  specifically  to  perform ;  but  more 
particularly,  because  part  of  the  consideration  upon  which  the 
agreement  was  alleged  to  have  been  entered  into  was  the  com- 
promising an  indictment  then  already  preferred  against  him  by 
^  his  wife,  Mary  Bird,  for  a  misdemeanor,  and  suppressing  other 
indictments  and  actions  which  had  then  been  brought  and  pre- 
ferred,  and  which  were  then  pending,  for  matters  and  things 
done  and  said  by  him  and  the  plaintiff,  Mary  Bird,  and  by  their 
respective  relations  and  servants,  relating  to  and  connected  with 
the  conduct  of  him  and  the  plaintiff,  Mary  Bird,  and  other  actions 
then  pending  against  persons  for  criminal  conversation  with  the 
pkintiff,  Mary  Bird;  and  further  actions  which  might  be  brought, 
or  proceedings  had,  on  account  of  things  done  or  said  to  or  by 
him,  the  defendant,  and  the  plaintiff^  Mary  Bird,  and  their  re- 
spective families  and  servants,  and  also  because  the  object  of 
such  alleged  agreement  was  to  effect  a  separation  between  him 
and  the  plaintiff,  Mary  Bird 

The  depositions  on  the  part  of  the  plaintiff  proved,  that  Mr. 
Poole,  the  defendant's  solicitor,  on  the  trial  of  the  indictment, 
stood  on  the  counsel  table  in  court,  and  stated  openly  and 
[*41]  audibly  to  the  court,  in  allusion  to  *the  arrangement, 
"  We  agree  to  it,"  or  words  to  such  or  the  like  effect,  and 
that  the  defendant  was  present  in  court  when  the  verdict  was 
returned ;  also  when  the  treaty  took  place,  and  when  Mr.  Poole 
made  the  statement ;  that  the  counsel  for  the  prosecution  stated 
openly  in  court  the  terms  of  an  arrangement,  which  were  that 
the  defendant,  William  Bird,  should  allow  the  plaintiff,  Mary 
Bird,  the  sum  of  50t  per  annum,  and  that  all  pending  actions  on 
either  side  should  cease ;  and  that  afterwards,  Mr.  Poole  stood 
upon  the  counsel  table  and  said,  "  Mr.  Bird  (meaning  the  de- 
fendant) accedes  to  it,"  or  words  to  that  effect,  and  that  such 
statement,  made  by  Mr.  Poole,  was  made  openly  and  audibly  in 
court ;  that  the  defendant,  William  Bird,  was  present  in  court 
when  the  verdict  was  returned,  but  whether  he  was  in  court 
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when  the  whole  conversation  took  place  the  deponent  could  not 
state,  but  the  defendant  was  present  in  court  when  his  attorney 
made  the  statement  deposed  to ;  that  immediately  after  the  ar- 
rangement had  been  made,  the  defendant  left  his  seat  below  the 
magistrates'  bench,  and  went  to  the  opposite  side  of  the  counsel 
table,  when  the  chairman  addressed  him  by  telling  him,  that  as 
an  arrangement  had  been  come  to,  the  court  would  only  impose 
a  nominal  fine  upon  him,  or  words  to  that  effect,  and  pronounced 
sentence,  fining  him  one  shilling. 

And  the  chairman  of  the  Quarter  Sessions  deposed,  that  the 
magistrates  did  believe  that  a  treaty  for  a  compromise  was  pro- 
ceeding, and  the  court  waited  and  suspended  its  business  whilst 
the  same  was  proceeding ;  and  that  Mr.  Erskine,  the  defendant's 
counsel,  openly  and  audibly  stated  to  the  court  that  a  compro- 
mise or  arrangement  was  agreed  to ;  (that  was  to  say,)  as  depo- 
nent best  recollected,  that  the  defendant  was  to  allow  his 
*wife  50/.  a  year,  but  that  they  were  to  live  separate,  and  [*42] 
that  the  defendant  agreed  to  such  cqpipromise  or  arrange- 
ment ;  that  the  defendant  was  present  in  court  when  the  verdict 
was  returned,  and  whilst  the  conversation  and  treaty  took  place ; 
and  when  the  statement  was  made  by  Mr.  Erskine  to  the  court, 
and  from  what  passed  on  that  occasion,  deponent  understood  and 
believed  that  the  defendant  agreed  to  the  compromise  or  arrange- 
ment ;  that  sentence  was  passed  or  pronounced  upon  the  defend- 
ant by  the  court,  namely,  that  the  defendant  should  pay  a  nomi- 
nal tine,  (as  deponent  best  recollected.  Is,,)  and  which  sentence 
was  passed  or  pronounced  immediately  after  the  statement  was 
so  made  by  Mr.  Erskine,  and  that  the  court  approved  of  and 
sanctioned  the  compromise  or  arrangement ;  and  the  same  was 
taken  into  consideration  upon  passing  or  pronouncing  the  sen- 
tence, and  that  the  court  made  a  common  order  for  respiting  the 
trials  of  some  other  indictments  against  the  defendant  for  (as  de- 
ponent best  recollected)  assaults,  and  which  order  was  made  in 
consequence  of  the  compromise  or  arrangement  having  been 
agreed  to ;  but  whether  such  indictments  were  against  other  per- 
sons besides  the  defendant,  William  Bird,  the  deponent  did  not 
recollect 
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On  the  part  of  the  defendant,  there  were  depositions  by  one 
person  who  stated  himself  to  have  been  within  hearing  of  what 
passed  between  the  defendant  and  his  attorney  and  counsel  at 
the  sessions,  when  the  defendant  positively  stated  that  he  would 
not  allow  his  wife  anything;  and  the  attorney  himself  deposed, 
that  the  defendant  refused  to  come  into  the  arrangement;  but  he 
could  not  say  whether  the  agreement  was  signed  by  the  defend- 
ant's counsel  with  or  without  the  authority,  privity  or  consent  of 
the  defendant,  or  on  his  behalf. 

[*43]  *Mr.  Bickersteth  and  Mr.  Jacobj  for  the  plaintiffs :— It 
is  now  determined  that  this  is  an  agreement  which  the 
court  will  carry  into  execution.  A  demurrer  to  this  bill  has 
been  overruled.(a)  The  bench,  at  the  Quarter  Sessions,  on  the 
trial  of  the  indictment,  recommended  a  settlement  of  the  disputes 
and  differences  between  the  parties.  An  arrangement  was  ac- 
cordingly made  and  reduced  into  writing,  and  signed  by  counsel, 
and  it  is  sworn  that  the  defendant  was  present :  we  have  only  to 
prove  that  he  consented.       • 

The  Master  of  the  Eolls  : — ^You  have  not  so  much  to  do; 
for  it  being  proved  to  have  been  signed  by  counsel  on  both  sides, 
it  is  for  the  defendant  to  disprove  it. 

Mr.  Richards  for  the  defendant: — The  defendant's  answer  and 
evidence  show  that  he  did  refuse  to  enter  into  the  terms  of  the 
compromise :  there  is  evidence  showing  his  positive  dissent ;  and 
the  plaintiff  has  not  been  able  to  read,  out  of  the  defendant's  an- 
swer, any  one  sentence  in  support  of  the  agreement 

Mr.  Knight  followed  for  the  defendant : — ^I  shall  not  question 
what  your  Honor  has  said  with  respect  to  the  demurrer.  On 
the  demurrer,  you,  Sir,  were  called  upon  to  decide,  whether  the 
court  could  entertain  a  suit  to  execute  an  agreement  grounded  on 
the  consideration  of  a  compromise  of  a  misdemeanor ;  but  now, 
at  the  hearing,  the  question  is,  whether  this  is  an  agreement  fit  to 

(a)  JSliDorthy  v.  Bird^  2  Sim.'  &  Stu.  372 
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Iwtpeifeniied  ?  WOl  the  coart  interfere  when  the  party  has  her 
remedy  at  law  to  recover  her  annuity  ?  The  defendant  has 
signed  nothing,  but  Ids  counsers  signature  is  on  the  brief 
A  party  trusts  *his  counsel  as  to  the  particular  cause  in  [*44] 
which  the  brief  is  delivered  to  him,  but  does  not  make 
him  his  agent  for  a  purpose  foreign  to  the  cause.  Agent  is  the 
language  of  the  Statute  of  Frauds,  and  an  annuity  is  an  heredita* 
ment.  Now,  if  suoh-  an  annuity  may  be  charged  upon  a  person 
1^  an  indorsement  of  counsel  on  his  brief  in  the  hurry  of  Quarter 
Sessions,  he  may  equally  make  away  with  an  estate  of  4,000Z.  a 
year.  A  party  trusts  his  counsel  with  the  management  of  a  par- 
ticular cause,  but  not  beyond  it.  But,  supposing  the  agreement 
of  a  counsel  sufficient  to  bind  a  party,  it  is,  at  least,  doubtful 
whether  the  defendant  concurred  in  this  instance.  The  defend- 
ant denies  that  he  did,  and  the  attorney  supporting  hijtn  in  that 
denial,  the  court  will  at  least  grant  an  issue. 

• 

The  Master  of  the  Rolls  : — ^This  is  an  agreement  upon 

which  no  adequate  remedy  can  be  had  at  law ;  it  cannot,  there- 
fore, be  sent  to  law.  The  prior  conduct  of  the  party  is  out  of  the 
question.  This  agreement  concludes  the  parties,  and  the  only 
question  is,  whether  the  counsel  had  sufficient  authority  ?  In 
the  absence  of  evidence,  a  court  will  conclude  that  he  had  au- 
thority ;  for  it  is  not  to  be  presumed  that  counsel  would  enter 
into  an  agreement  without  authority.  There  is,  in  this  case,  evi- 
dence on  both  mdes ;  but  after  duly  considering  it,  I  come  to  the 
conclusion  that  counsel  had  authority  which  would  bind  his 
client.  The  defendant,  it  is  true,  objected  when  the  arrangement 
was  first  proposed ;  but  the  question  is,  did  he  not  afterwards, 
impressed  with  the  weight  of  his  counsel's  reasoning,  assent? 

Bjb  counsel  swears  that  such  arrangement  was  concluded  be- 
tween the  parties,  and  Mr.  Bird  was  present    The  chair- 
man,  in  passing  sentence,  said,  ^'  I  impose  a  Nominal  fine    [*46] 
upon  you,  because  you  have  entered  into  the  arrange- 
ment" 

It  neceflsarily  fbllows,  that  &e  plainlaff  is  entitled  to  a  decree 
top  a  qsecifio  peirfoEmanoe)  wiih>  oostK 
Vol.  L  4 
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Let  a  proper  deed  be  prepared,  to  be  settled  by  the  master  ao- 
cording  to  the  agreement. 


Between  James  Spittal,  on  behalf  op  himselp  and  all 

OTHEK  THE  UNSATISFIED  OFFICERS,  SeAMEN  AND  CbEW,  IP 
ANY,  ENGAGED  ON  BOARD  THE  ShIP  RoYAUST,  ON  THE  VOY- 
AGE  HEREINAFTER    MENTIONED,   WHO   SHALL    COME   IN,   &C. 

Plaintiffs;  AND  William  Smith,  DefendanL 

Accounts. — MisrepresentxUicyn, 

Wbstuiksteb  Hall. — 1829 :  Wednesday,  Ist  July. 

The  defendant  engaged  the  plaintiff  as  aeoond  mate  of  a  veasel  in  the  South  Sea 

.  whale  fishery,  and  the  plaintiff  was  to  have  a  forty-fifth  share  of  the  net  pnxiuoe. 

V  On  the  return  of  the  ship,  the  defendant  paid  the  plaintiff  a  sum  of  money,  which 
he  stated  to  bo  the  fbrty-fifth  share,  after  the  customary  deductions.  No  accounts 
were  produced.  The  defendant  afterwards  discovered  that  several  deductions  had 
been  made  that  were  not  authorized  by  the  custom  of  the  trade. 

Inquiries  directed,  whether  the  deductions  made  were  authorized  by  the  custom  of 
the  trade. 

Held,  that  the  bill  having  been  filed  by  the  plaintiffs  on  behalf  of  himself  and  the  oth- 
ers of  the  crew,  and  no  case  for  equitable  relief  having  been  made  as  to  the  others 
of  the  crew,  the  bill,  as  to  them  to  be  dismissed. 

The  defendant  being  the  owner  of  the  ship  Eoyalist,  which  he 
was  desirous  of  sending  on  a  voyage  to  the  Soutli  Seas,  for  the 
purpose  of  obtaining  a  cargo  of  oil  and  other  articles,  in  the  month 
of  May,  1820,  engaged  the  plaintiff  as  second  mate  thereof,  rep- 
resenting to  the  plaintiff  that  he  had  already  engaged  a  person 
as  first  or  chief  mate  thereof;  and  the  plaintiff  accordingly,  un- 
der the  belief  and  assurance  that  some  person  would 
[*46]  *go  out  with  the  ship  as  chief  mate  thereof^  and  that  the 
plaintiff,  having  the  remuneration  of  a  second  mate, 
would  have  to  perform  the  duties  of  second  mate  only,  accord- 
ingly engaged  himself  as  second  mate  of  the  said  ship  for  the 
said  voyage.  And  thereupon  it  was  agreed  between  the  defend- 
ant and  the  plaintiff,  that  in  Keu  of  wages  the  plaintiff  should, 
according  to  the  usage  and  custom  of  merchants  and  seamen  en- 
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gagA  in  the  South  Sea  voyages,  be  entitled  unto  and  receive 
one  equal  forty-fifth  part  or  share  of  the  clear  produce  of  the 
cargo  which  should  be  obtained  on  such  voyage,  remaining  after 
the  deduction  of  all  usual  and  customary  charges,  deductions, 
and  allowances.  And  accordingly  certain  articles  of  agreement 
to  that  effect,  bearing  date  the  Ist  May,  1820,  was  prepared  by 
or  with  the  privity  of  the  defendant,  and  were  entered  into  and 
signed  in  London  as  well  by  or  on  the  behalf  of  the  defendant 
as  by  the  plaintiff,  and  other  the  officers,  seamen  and  crew  en- 
gaged for  the  voyage,  and  which  are  termed  the  ship's  articles.(a) 

The  bill  stated  the  preceding  fiwjts,  and  that  upon  the  arrival 
of  the  ship  at  the  port  of  London,  the  whole  of  the  said  cargo 
was  possessed  by  the  defendant ;  and  the  same  having  been  pre- 
viously sold  by  him,  the  purchase-money  was  shortly  afterwards, 
and  on  the  27th  of  May,  1823,  possessed  and  received  by  the  de- 
fendant. And  that  prior  thereto,  on  the  2d  May,  1823,  the  de- 
fendant sent  for  the  plaintiff  to  his  counting-house,  and  informed 
him  that  he  had  finally  settled  the  ship's  accounts,  and 
*that  the  charges  and  deductions  to  which,  under  the  [*47] 
ship's  articles,  the  gross  proceeds  of  the  cargo  were  sub- 
ject, amounted  to  the  sum  of  8,616t  14*.  5rf.,  and  the  plaintiff's 
share  was  162?.  9^.  2d, ;  from  which,  after  deducting  the  sum  of 
61L  9s.  2c?.,  in  respect  of  matters  therein  mentioned,  there  re- 
mained to  be  paid  to  the  plaintiff  the  sum  of  lilt ;  that  the 
defendant  desired  him  to  accept  that  sum,  and  to  sign  a  receipt 
for  162?.  9s.  2d. ;  but  the  defendant  did  not  produce  any  account, 
receipt,  or  voucher,  and  the  plaintiff,  being  much  distressed, 
received  the  said  sum  of  111?.,  and  signed  a  receipt  for  162?. 
9s.  2d. 

The  bill  charged,  that  a  much  greater  sum  was  charged  for 
casks  and  expenses  than  the  defendant  ought  to  have  charged ; 

(a)  The  share  of  the  chief  mate  was  to  be  a  twenty-eighth  part  The  person  in* 
tended  to  fill  that  office  did  not  go ;  and  the  plaintiff  states  in  his  bill  that  he  did 
^e  duties  of  it,  and  claimed,  in  consequence,  a  twenty-eighth,  instead  of  a  forty-fiflh 
share ;  however,  in  the  course  of  the  argument,  this  claim  was  abandoned  by  the 
plaintiff's  oounsel 
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and  paxticularly  that  the  defendant  had  improperly  included 
amongst  the  alleged,  usual  and  customary  charges  and  deduo 
tions,  a  sum  of  1,419?.  125.,  as  being  the  amount  of  the  prices  of 
838  tons  of  casks,  while,  in  fact,  247  tons  of  casks  only  were 
used  for  the  purposes  of  the  ship  and  cargo ;  that  the  defendant's 
charge  for  the  casks  of  four  guineas  a  ton  exceeded  the  cost 
prices ;  and  that  he  had  also  charged  the  sum  of  248?.  8s.  6d., 
for  three  and  a  half  years'  interest  on  the  simi  of  1,419Z.  12«.,  and 
had  improperly  charged  insurance  on  both  these  simis,  and  2  1-2 
per  cent,  for  brokerage,  in  addition  to  the  5  per  cent,  for  com- 
mission ;  and  the  bill  also  charged,  that  the  plaintiff  was  induced 
to  receive  the  money  paid  to  him,  and  to  sign  the  receipt,  under 
the  pressure  of  immediate  distress,  and  without  the  benefit  of 
legal  advice ;  and  in  consequence  of  the  representation  of  the 
defendant,  that  he  had  fairly  settled  the  ship's  accounts,  and 
as(:  :  .{iri?d  the  share  of  the  plaintiff  to  be  162?.  9*.  2d.,  and  which 
reprcbontations  plaintiff  had  since  discovered  to  be  false  and 

fraudulent.  And  the  bill  prayed  that  the  proper  accounts 
[*48]     *might  be  taken,  and  the  plaintiff  and  crew  be  paid  their 

shares ;  and  that)  in  taking  the  accounts,  the  defendant 
might  be  disallowed  all  payments  made  and  claims  set  up  by 
him,  on  account  of  any  charges,  deductions,  or  allowances  which 
were  not  usual,  customary  or  proper. 

The  defendant,  by  his  answer,  admitted  that  the  plaintiff  waa 
engaged  as  second  mate,  and  in  lieu  of  wages  was  to  have  aa 
equal  forty-fifth  share  of  the  clear  produce  of  the  cargo,  which 
should  be  obtained  on  such  voyage  after  the  deduction  of  all 
usual  and  customary  charges  and  allowancea  The  defendant 
set  forth  the  articles  of  agreement  with  the  crew,  by  which  the 
ofl&cers  and  seamen  did  promise  and  agree  with  the  owner,  that 
the  price  of  casks  should  be  four  guineas  for  each  ton  with  all 
other  usual  and  customary  charges,  and  5  per  cent,  commission 
on  amount  of  sales.  And  it  was  by  such  articles  further  prom- 
ised and  agreed  by  the  parties  thereto,  that  no  officer  or  seaman 
should  be  entitled  to  his  share  untU  the  amount  of  the  cargo 
should  be  received  by  the  owner  or  owners  of  the  ship,  (that  is 
to  say,)  when  they  should  receive  possession. 
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Tbfi  defendaoit  admitted  that,  under  the  said  articles  of  agree- 
ment, the  plaintiff  sailed  from  London,  and  that  the  voyage  was 
completed  about  the  time  in  the  bill  mentioned.  The  defendant 
further  admitted,  that,  according  to  the  ship's  articles,  and  to  the 
course  and  custom  of  the  trade  in  the  South  Sea  whale  fishery, 
and  with  the  privity  and  approbation  of  the  crew  of  the  ship, 
the  whole  of  the  cargo  was  possessed  b^  the  defendant  upon  the 
arrival  of  the  ship  at  the  port  of  London ;  and  that  the  same,  in 
the  proper,  usual  and  ordinary  course  and  mode  of  busi-  ' 
ness  in  such  cases,  had  been  previously,  and  on  the  *9th  [*49] 
November,  1822,  duly  sold;  and  that  the  purchase 
money,  to  the  amount  in  the  whole  of  11,0822.  15^.,  was,  on  the 
27th  May,  1823,  duly,  and  in  the  ordinary  course  of  business^ 
received  by  the  defendant  And  the  defendant  denied  that  he 
did,  shortly  after  the  arrival  of  the  ship,  or  at  any  time,  send  for 
the  plaintiff  to  his  counting-house,  and  inform  him  that  he  had 
finally  settled  the  ship's  accounts,  and  that  the  share  to  which 
the  plaintiff  was  entitled  of  and  in  the  clear  produce  of  the  cargo, 
after  deducting  therefh>m  the  usual  and  customary  charges,  de- 
ductions and  allowances  on  account  o^  the  cargo,  amounted  to 
the  sum  of  1602L,  or  any  other  sum ;  and  that,  after  the  deduction 
thereout  of  the  moneys  due  from  the  plaintiff  on  account  of  ad- 
vances made  and  slops  supplied  to  the  plaintiff  or  otherwise,  the 
balance  remaining  to  be  paid  to  the  plaintiff  would  amount  to 
11 IZ.  or  any  other  sum.  And  the  defendant  denied  that  he  re- 
quired the  plaintiff  to  accept  1112.,  and  to  sign  a  receipt  for  the 
same,  or  otherwise ;  or  that  he  refused,  or  was  asked  or  requested, 
to  produce  any  aocounta,  receipts,  or  vouchers  to  enable  the 
plaintiff  to  ascertain  the  amount  of  the  moneys  which  he  claimed 
to  deduct  froim  the  gross  produce  of  the  cargo,  on  account  of  the 
usual  and  customary  charges,  deductions  and  allowances  charge- 
able against  the  cargo ;  or  that  defendant  insisted  that  he  had 
fidrly  settled  and  ascertained  the  amount  of  the  plaintiff's  share 
in  the  cargo ;  or  that  the  plaintiff  was  much  distressed  for  money 
after  so  long  a  voyage ;  or  that  he  waB  unable  to  prevail  with 
the  defendant  to  come  to  any  further  account;  or  that,  imder 
the  pressure  of  the  said  alleged  circumstances,  the  plaintiff  was 
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induced  to  accept,  or  did  accept,  the  sum  of  lilt  or  any  other 
sum. 

The  answer  Airther  stated,  that  the  plaintiff,  being  de- 
[*50]  sirous  to  receive  his  money  fix)m  Ihe  defendant  before  *the 
oil  was  gauged,  and  before  the  regular  and  due  time  for 
payment  thereof,  requesftd  the  defendant  to  settle  with  the  plain- 
tiff, on  the  principle  of  considering  the  oil  (the  quantity  of  whidi, 
within' seven  or  eight  tons  or  less,  could  be  and  then  was  known) 
as  being  230  tons  of  sperm  oil,  and  ten  tons  of  black  oiL  And 
the  defendant  did  accordingly  agree  so  to  settle  with  the  plain- 
tiff;  and  that,  thereupon,  the  defendant  showed  to  the  plaintiff 
the  account  sales  of  the  oil,  showing  the  sale  and  the  price  at 
which  it  had  been  sold  as  aforesaid ;  and  he  (defendant)  then 
also  told  the  plaintiff,  in  the  presence  of  the  surgeon  of  the  ship, 
the  amount  of  the  charges  an4  deductions  to  which,  under  the 
ship's  articles,  the  gross  proceeds  of  the  cargo  are  subject^  such 
amount  being  3,6162.  lis.  5d.y  with  which  the  plaintiff  expressed 
himself  satisfied,  nor  did  he  ask  for  any  further  explanations  or 
particulars  respecting  the  same,  which  the  defendant,  if  requested, 
was  then  prepared,  and  ready  and  willing,  to  give ;  that  he  paid 
plaintiff  151t  5«.  lid:,  which,  with  llZ.  Ss.  QcL  paid  for  h\m^ 
made  1Q2L  98.  5rf.,  and  which,  with  121.  previously  paid  in  cash 
to  the  plaintiff,  exceeded  by  several  pounds  his  full  share.  That 
the  plaintiff  thereupon,  expressed  himself  perfectly  satisfied; 
and,  in  the  presence  of  the  surgeon  of  the  ship,  signed  and  de- 
livered to  the  defendant  a  receipt  in  full,  as  follows :  "  Beceived 
the  2d  day  of  May,  1823,  of  Wm.  Smith,  the  sum  of  162Z.  9^.  6A 
for  the  ship  Eoyalist,  Captain  Cook,  on  a  voyage  to  the  South 
Seas.  I  say  in  full  of  all  demands  against  the  said  ship  owner 
and  captain.   James  Spittal,  1622.  9s.  2d    Witness,  M.  Gaunt." 

The  defendant  admitted  that  he  had  charged  the  produce  of 

the  cargo  with  338  tons  of  casks  at  four  guineas  per  ton,  and 

credited  the  cargo  with  thirty-six  tons  of  casks,  returned 

[*51]    at  the  average  valuation  by  *oooper8  on  their  airivaL 
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Amongst  the  charges  set  forth  in  the  schedule  were 

888  tons  of  casks  at  84tf.      -            -            •   £1,419  12  0 

8 1-2  years'  interest  thereon            •            •         248    8  6 

£1,668    0  6 

Insurance  on  1,668?.  at  8t  8*.  per  cent        -      £140    0  0 

Interest  on  premium            -            -            -          24  10  0 


It  was  proved,  by  depositions  on  the  part  of  the  plaintiff,  that 
about  257  tons  of  casks  were  used  on  board  the  ship  during  the 
voyage  for  the  purposes  of  the  cargo  obtained  on  such  voyage, 
and  about  ten  or  twelve  tons  of  casks  were  also  used  for  other 
purposes  of  the  ship  and  voyage.  And  that  it  is  usual  and  cus- 
tomary, amongst  merchants  and  others  engaged  in  the  South  Sea 
fisheries  and  trade,  to  debit  the  produce  of  the  cargo  obtained  on 
any  such  voyage,  and  as  part  of  the  usual  and  customary  charges 
and  deductions,  with  the  cost  prices  of  such  quantity  of  casks 
only  as  is  actually  used  for  the  purposes  of  the  voyage ;  and  that 
it  was  not  usual  to  debit  the  produce  of  the  cargo  with  interest 
on  the  prices  of  the  casks,  or  with  the  insurance  of  them. 

On  the  part  of  the  defendant  there  were  depositions  of  the 
surgeon  of  the  vessel,  that  he  (the  surgeon)  was  present  on  the 
8d  of  June,  1823,  when  a  settlement  of  accounts  relating  to  the 
voyage  took  place ;  and  that  upon  that  occasion  the  defendant 
distinctly  stated  to  the  late  plaintiff,  and  the  other  parties  present, 
the  amount  they  would  each  have  to  receive  for  their  respective 
shares  of  the  cargo ;  and  explained,  in  a  general  way,  that 
the  cargo,  at  the  market-price  of  the  day,  *was  worth  so  [*52] 
much,  and  that  the  deductions  and  charges  against  the 
proceeds  of  the  cargo  amounted  to  so  much ;  and  that,  in  com- 
puting the  amount  of  the  share  of  the  plaintiff  and  the  rest  of 
the  crew,  he  (the  defendant)  had  estimated  the  cargo  at  some- 
thing above  the  market  price  of  oil.  That  Humphries,  the  third 
mate,  refused  to  take  the  sum  offered  him  by  tiie  defendant  as 
his  share,  but  the  plaintiff  received  the  sum  of  162Z.  9^.  Si.,  as 
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mate  to  be  dismissed  with  costs,  leserving  the'  payment  of  costs 
and  fiirther  directions. 

The  bill,  also,  to  be  dismissed  as  to  the  others  of  the  crew. 


[*55]    ^Between  William    ^ocklb,  Mabiner,  on  behalf 
of  himself,  and  all  the  other  unsatisfied  of- 
FICERS AND  Mariners,  and  Persons  entitled  under  ob 

BY  VIRTUE    OF    THE  ARTICLES    OF   AGREEMENT,    Plaintiffs; 

AND  Matthew  Whitinq  and  Francis  Whthng,  Defend- 
ants. 

Accounts, — SetHemenL 

Westminster  Hall.— 1829:  3dJuly. 

The  master  of  a  vessel  in  the  South  Sea  whale  fishery,  on  behalf  of  his  owners,  agrees 
with  the  officers  and  crew,  that  each  shall  have  a  specified  part  of  the  net  pro- 
duce of  the  voyage.  Shortly  before  the  return  of  the  vessel,  the  owners,  who 
were  entitled  to  a  part  of  the  net  produce,  sell  a  quarter  of  the  cargo  at  521  per 
ton,  on  their  own  account  The  practice  of  the  trade  is,  on  the  arrival  of  a  ves- 
sel, to  have  the  cargo  estimated  by  a  ship's  cooper,  and  the  price  flzed  at  that 
given  in  the  market  on  the  arrival  of  the  cargo.  That  mode  was  adopted  in  this 
case,  and  the  pUdntifi^,  being  apprised  of  it,  settled  accordingly. 

Held,  that  the  owners  had  no  right  to  sell  a  part  of  the  cargo  on  their  own  acoount| 
they  being  only  entitled  to  a  share  of  the  produce ;  but  the  phuntiff,  having  set- 
tled, was  too  late  for  relief  in  equity. 

Held,  also^  that  having  settled  upon  the  estimated  quantity,  although  the  cargo  ulti- 
mately proved  to  amount  to  six  additional  tons,  yet  the  phunti£^  having  acted 
upon  the  estimate,  he  was  not  entitled  to  relief  in  equity. 

The  defendants  were  joint  owners  of  the  ship  Elizabeth ;  and, 
in  August,  1820,  were  about  to  send  her  to  the  South  Seas  for 
spermaceti,  whales,  or  other  produce  of  the  South  Sea,  under  the 
command  of  John  Samuel  Parker. 

Articles  of  agreement  were  entered  into  by  and  between  Par- 
ker, as  such  captain,  and  as  agent  for  and  on  the  behalf  of  the 
defendants,  and  the  officers,  seamen  and  others,  then  on  board 
the  said  ship,  or  who  shoidd  thereafter  enter  on  board  the  said 
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ship ;  including,  in  such  description,  John  Inkley,  as  the  chief 
'  mate,  and  the  plaintiff  as  the  then  second  mate  of  the  said  ship 
or  vessel,  whereby  the  said  J.  S.  Parker,  in  his  aforesaid  capacity 
of  agent  for  and  on  behalf  of  the  defendants,  bound  or 
♦obliged  himself  to  pay,  or  cause  to  be  paid,  to  the  offi-  [*56] 
cere,  seamen.and  others,  such  shares  of  the  net  proceeds 
of  the  sales  of  oil,  whalebone  and  head  matter,  or  seals,  or  other 
animals  or  substances  whatsoever,  the  produce  of  the  South  Seas, 
caught  or  taken  or  obtained  by  the  said  ship's  company,  after 
deducting  the  usual  charges  and  expenses,  as  were  set  opposite 
to  their  respective  names  and  seals  affixed  thereto.  And  it  was 
thereby  further  agreed,  that  John  Samuel  Parker,  as  the  captain 
of  the  ship,  should  receive  one-twelfth  lay  or  share  of  the  profits 
of  the  homeward  voyage,  and  John  Inkley  should  receive  one- 
fortieth  lay  or  share,  and  plaintiff  one-sixtieth  lay  or  share  there- 
of, and  that  such  other  persons  who  composed  the  remainder  of 
said  crew  should  also  receive  the  other  shares  or  proportions 
therein  mentioned.  The  bill  stated,  that  this  agreement  was  in 
possession  of  the  defendant,  who  refused  to  produce  it  The 
ship  sailed  in  August,  1820 ;  and  returned  in  November,  1828, 
when  the  vessel  arrived  in  the  port  of  London,  with  266  tons  and 
165  gallons  of  oil.  The  bill  charged,  that,  on  the  arrival  of  the 
ship  in  London,  the  plaintiff  and  crew  were  in  very  necessitous 
circumstances;  and  plaintiff  was  prevailed  upon  by  Messrs. 
Moses  and  Levi,  the  agents  of  the  defendants,  to  accept  and  take 
the  sum  of  41 Z.  in  full  of  1461,  and  to  sign  some  memorandum 
or  paper- writing,  purporting,  as  it  is  alleged,  to  be  a  receipt  for 
the  same ;  and  further  charged,  that  defendant  settled  with  plain- 
tiff and  the  rest  of  the  crew  at  42t  per  ton,  as  the  then  market 
price  of  the  said  oil,  and  actually  charged  the  discount  to  the 
crew  for  prompt  payment  at  such  price :  whereas  plaintiff  had 
since  discovered,  as  the  fitct  was,  that,  whilst  the  ship  was  out  at 
sea,  the  defendant  had  actually  sold,  or  contracted  or  agreed  to 
sell,  to  some  person  or  persons  unknown  to  plaintiff,  a  consider- 
able part,  amounting  to  one-fourth  or  thereabouts,  of  the 
said  *cargo,  at  52?.  per  ton,  and  that  such  last  mentioned  [*57] 
contract  had  since  been  carried  into  execution,  and  that 
the  purchase  money  had  been  actually  paid  or  secured  to  be  paid 
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under  &e  fiame,  or  otherwise  that  such  contract  was  about  fortii* 
with  to  be  carried  into  execution,  and  the  money  about  to  be 
paid  under  the  same ;  and  plaintiff  therefore  charged,  that  he 
and  the  rest  of  the  crew  ought  to  have  been  permitted  to  have 
had  a  share  in  the  benefit  of  such  contract,  and  that  the  defend- 
ants were  guilty  of  a  fraud  in  suppressing  from  plaintiff  and  the 
rest  of  the  crew,  the  fiwrt  that  tbey  had  sold  such  one-fourth  of 
die  said  cargo  as  aforesaid  at  522.  per  ton,  and  in  not  allowing 
iiiem  the  full  benefit  of  such  contract ;  and  that  the  defendants 
ought  therefore,  then,  to  be  debited  with  such  last  mentioned 
one-fourth  part  of  the  oil  at  the  aforesaid  rate  of  622.  per  ton,  and 
with  the  remainii^  three-fourths  of  the  cai^go  of  oil  at  the  rate  of 
422.  per  ton,  being  the  price  at  which  they  had  admitted  they 
actually  sold  such  remaining  three-fourths  of  such  cargo.  And 
plaintiff  further  charged,  that  although  the  defendant  then  pre- 
tended, and  still  did  pretend,  that  the  gross  produce  of  the  cargo, 
after  allowing  discount,  computing  the  same  at  422.  per  ton, 
amounted  only  to  10,6472. ;  yet  plaintiff  charged,  that  the  de- 
fendants on  or  about  the  10th  of  March,  1824,  made  out  and  de- 
livered, or  caused  to  be  made  out  and  delivered,  to  J.  S.  Parker, 
as  captain  of  the  ship,  a  certain  account  in  writing,  entitled 
"  Statement  of  the  cargo  and  charges  thereon  ship  Elizabeth ;" 
and  that  in  such  accoxmt  they  gave  him  credit  for  266  tons  and 
165  gallons  of  oil,  which  in  fact,  as  plaintiff  charged,  comprised 
the  real  quantity  of  the  cargo.  And  plaintiff  further  charged, 
that  the  defendants,  or  their  agents,  in  such  account  gave  credit 
for  the  whole  cargo  of  oil  at  412.  10«.  jper  ton  ;  and  that,  taking 
the  same  at  the  last  mentioned  rate,  they  acknowledged 
[*68]  and  admitted,  by  *suoh  last  mentioned  account,  that  the 
.  gross  proceeds  of  the  oil  amounted  to  11,0662.  Ss.  4dL, 
exceeding  by  the  sum  of  4192.  8*.  4rf.,  the  amount  of  the  gross 
proceeds  for  which  they  gave  plaintiff  credit,  although  they 
allowed  such  oil  to  plaintiff  after  the  rate  of  422.  per  ton.  And 
further  charged,  that  J.  S.  Parker  insisted,  by  himself  or  his 
agents,  after  the  receipt  of  the  account,  that  defendants  should 
credit  him  with  one-fourth  of  the  oil  which  had  been  sold  by 
them  as  aforesaid,  during  the  time  the  said  ship  was  absent  on 
her  said  voyage,  after  the  aforesaid  rate  of  522.  per  ton,  and  that 
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iba  defendants  ultimatelj  acceded  thereto,  and  did,  in  fact^  settle 
with  J.  &  Parker  as  such  captain  of  the  ship,  and  paj  him  for 
one-quarter  of  the  cargo  of  oil,  comprising  66  tons  and  250  gal* 
Ions,  at  and  after  the  rate  of  62Z.  per  ton.  And  further  charged, 
that  defendants,  having  so  settled  with  and  paid  the  captain  after 
such  rate,  were  bound  to  pay  plaintiflf  and  the  other  unsatisfied 
part  of  the  crew  in  like  manner,  after  the  rate  of  622.  per  ton  for 
one  quarter  of  the  oil,  but  that  thej  refused  to  do  so. 

Plaintiff  further  charged,  that  the  settlement  with  him  ought 
to  be  declared  null  and  void,  and  that  the  defendants  ought  to 
set  forth  the  accounts ;  and  the  bill  prayed  for  an  account  of  the 
dealings  and  transactions  of  the  voyage,  and  of  the  moneys  ari* 
sing  from  the  sale  of  the  cargo,  and  sums  of  money  expended ; 
that  the  former  settlement  might  be  set  aside ;  that  one-quarter 
part  of  the  cargo  ought  to  be  accounted  for  at  62/.  per  ton,  and 
payment  made  to  plaintiff  and  the  rest  of  the  crew  of  what  should 
appear  to  be  due  to  them  respectively. 

The  defendants,  by  their  answer,  admitted  the  agreement  in 
substance,  and  said  that  it  was  agreed  and  understood  that  the 
^reement  for  engaging  the  plaintiff  and  the  other  per^ 
sons  forming  the  crew  of  the  ship  for  *the  voyage,  was  [*59] 
to  bet  in  all  other  respects  upon  the  terms  and  Conditions 
which  were  usual  and  customary  in  South  Sea  voyages.  The 
defendants  admitted  the  articles  to  be  in  their  possession,  and 
Ibey  admitted  that  the  ship  arrived  in  the  port  of  London  as 
mentioned  in  the  biU,  having  on  board  a  cargo  of  oil,  the  pro* 
duce  of  the  voyage,  the  quantity  of  which,  as  it  eventually  ap- 
peared, was  266  tons  and  165  gaUons.  The  ddendants  fhrther 
said,  that,  during  the  absence  of  the  ship  on  the  voyage,  they  be- 
eame  desirous  of  selling  a  part  of  the  cai^  expected  to  be 
brought  back  in  the  ship ;  but  inasmuch  as  they  considered  that 
it  would  not  be  right  or  advisable  to  speculate  with  the  propor- 
tion of  the  cargo  to  which  the  ofi&oera  and  seamen  of  the  ship 
were  entitled,  especially  as  the  price  of  oil  had  £eJlen  about  20L 
per  ton  since  the  sailing  of  the  ship  on  her  voyage,  and  had  be* 
eome  lower  than  it  had  been  for  many  yeaia,  and  the  affioera 
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and  crew  might,  in  the  event  of  the  price  rising,  be  dissatisfied 
with  such  sale  by  anticipation,  they  determined  to  sell  one-fourth 
part  only  of  the  expected  cargo  as  a  part  of  their  own  share  or 
proportion  thereof;  and  they  accordingly,  some  time  before  the 
arrival  of  the  ship,  sold  such  one-fourth  part  of  the  expected 
cargo  at  the  price  of  521.  per  ton,  to  be  paid  in  bills  of  exchange 
at  four  months,  or  in  money,  deducting  2  1-2  per  cent,  discount, 
at  the  option  of  the  buyers,  at  the  end  of  fourteen  days  after 
landing  at  the  seller's  wharf;  and  such  was  considered,  and  was 
in  defendants'  instructions  to  the  brokers  employed  to  eflfect  the 
sale  expressly  stated,  to  be  made  on  their  own  account  only,  and 
OS  affecting  their  own  share  of  the  cargo  only ;  and  in  case  the 
price  of  oil  had  risen  between  the  time  of  the  sale  and  the  arrival 
of  the  ship,  the  defendants  alone  would  have  borne  the  loss  ari- 
sing from  such  sale.  And  the  defendants  further  answered,  that 
it  had  become  customary  for  the  owners  of  such  vessels, 
*with  the  assent  of  the  oflScers  and  seamen,  to  take  the  [*60] 
cargoes  at  the  market  price  at  the  time  of  the  arrival  of 
the  ships,  and  afterwards  to  sell  the  same  on  their  own  account ; 
and  that,  shortly  after  the  arrival  of  the  ship,  Messrs.  Moses  k 
Levy — who  were  generally  appointed  to  settle  the  accounts  be- 
tween the  owners  and  the  ofl&cers  and  crews  of  ships  engaged  in 
the  southern  whale  fishery  in  respect  of  the  cargoes,  and  who 
were  appointed  the  agents  of  defendants  for  the  like  purpose  with 
respect  to  the  cargo  brought  home  by  the  ship  Elizabeth — did, 
according  to  such  custom  or  practice,  make  out  an  account  of  the 
net  value  of  the  cargo,  and  of  the  shares  thereof  belonging  to  or 
due  to  the  several  officers  and  seamen.  And  Mr.  Deacon,  the 
cooper,  who  was  employed  to  ascertain  the  quantity  of  oil 
brought  home  by  the  vessel,  and  who  was  a  person  of  great  skill, 
experience  and  respectability  in  his  business,  having  reported 
the  same  to  amount  to  260  tons,  (after  making,  by  computa- 
tion, such  allowances  and  deductions  as  were  customary  on  the 
sale  of  such  cargoes,)  the  cargo  was  estimated  at  that  quantity, 
and  the  market  price  of  such  oil  then  being  estimated  or  taken 
in  the  account  at  the  rate  of  42Z.  per  ton,  and  a  deduction  of  2  1-2 
per  cent  made  therefi^om  on  account  of  the  discount  for  money 
on  the  amount  of  the  price  of  the  oil,  and  the  other  usual  charges 
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and  expenses  were  also  deducted  from  the  same ;  and  defendants 
addedf  that  Moses  &  Levy  had  settled  accounts  with  the  remain- 
der of  the  crew  in  like  manner,  and  that  they  had  sold  the  re- 
mainder of  the  cargo  at  41Z.  IO9.  per  ton ;  they  denied  that  the 
plaintiff  was  pressed  for  money,  and  also  all  fraud ;  and  they  al- 
leged that  oil  varied  in  quantity  according  to  the  state  of  the  at- 
mosphere. The  defendants  also  said,  that  after  the  settlement 
the  plaintiff  called  on  tliem,  and  asked  to  be  allowed  something 
for  having  acted  as  chief  mate ;  when  the  sale  of  a  quar- 
ter part  of  *the  cargo,  previous  to  the  arrival  of  the  ves-  [*61] 
sel,  was  mentioned,  and  plaintiff  said  he  was  satisfied : 
defendants  at  the  same  time  making  him  a  present  of  52.  for  hav- 
ing acted  for  some  time  as  chief  mate,  and  upon  the  understand- 
ing that  all  accounts  were  settled,  and  that  the  plaintiff  should 
make  no  further  claim. 

There  were  depositions  on  the  part  of  the  defendants  proving 
the  correctness  of  the  account,  and  that  42/.  per  ton  was  beyond 
the  then  price  of  oil,  and  that  plaintiff  inspected  the  accounts, 
and  appeared  quite  satisfied  therewith. 

Mr.  Bickersieifi  and  Mr.  Phillimore,  for  the  plaintiff: — ^By  the 
contract,  the  plaintiff,  as  second  mate,  was  entitled  to  a  sixtieth 
share.  In  the  accounts  made  out  by  Messrs.  Moses  &  Levy,  the 
proceeds  were  stated  at  less  than  they  really  were.  The  plain- 
tiff and  crew  were  settled  with  only  for  260  tons,  and  those  at 
42/.  per  ton :  in  fact,  the  quantity  was  greater ;  and  a  fourth 
part  of  the  cargo  had  been  sold,  before  the  vessel  arrived,  at  52/. 
per  ton.  The  defendants  allege,  that  it  was  their  own  share  as 
owners  which  they  sold ;  but  we  contend  that  they  had  no  right 
to  sell  a  portion  for  themselves.  It  is  true,  that  when  the  vessel 
arrived  the  oil  was  Only  worth  42/.  per  ton.  The  real  quantity 
was  six  tons  more  than  was  accounted  for,  and  a  reason  assigned 
for  this  by  the  defendants  is,  that  the  quantity  of  oil  is  affected 
by  the  weather ;  but  the  crew  are  entitled  to  their  shares  on  the 
.  quantity  sold,  and  the  money  at  which  the  cargo  has  been  ac- 
tually sold.  The  plaintiff  has  not  received  his  part,  for  he  is  en- 
titled to  a  share  of  all  the  cargo. 
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The  Mabtsb  op  tbjs  Bolls: — ^The  de&adantB  have  clearly 
acted  by  mistake;  for  they  were  not  entitled  to  a  part  of 
[*62]  *the  cargo,  but  only  to  a  part  of  the  produce,  and  they 
are  bound  to  account  for  the  whole  produce,  and  are  not 
entitled  to  any  adyantagesf  but  it  appears  that  Ihe  mode  of  deal^ 
ing  had  been  stated  to  the  plainti£^  and  he  settled  accordingly. 
It  is  much  too  late  for  the  plaintiff  now  to  come  into  equity  for 
selief.  With  respect  to  the  quantity  of  oil,  it  appears  to  be  the 
custom  for  the  cooper  to  estimate  it  That  estimate,  in  this  case; 
was  260  tons,  and  it  was  so  stated  to  the  plaintiff:  it  turned  out 
to  be  seven  tons  more,  but  it  might  have  been  seven  tons  less ; 
the  plaintiff  accepted  and  acted  upon  the  estimate.  It  is  too  late 
now  for  the  plaintiff  and  crew  to  come  into  equity,  when  they 
find  they  have  made  an  unprofitable  speculation.  The  bill  musty 
therefore,  be  dismissed,  and  with  costs. 

Mr.  Knighi,  then  referring  to  the  imneceeBary  statements  in  the 
bill,  and  the  great  expenses  which  had  been  incurred  by  inqui* 
ries  rendered  necessary  by  those  statements,  called  upon  the 
court  to  fix  the  costs  upon  the  plaintiff's  solicitor,  it  being  swom 
in  the  answer  that  the  plaintiff  had  declared  that  the  solicitors 
had  indemnified  him  against  Ihe  expenses  of  the  soit ;  and  in  an 
affidavit  in  a  former  proceeding,  it  was  imputed  to  the  plaintiff's 
solicitors  that  they  were  to  indemnify  the  plaintiff  in  costs. 

The  MikSTEB  OF  THB  Bolls  said  he  could  not  entertain  ittin 
that  way — a  petition  must  be  presented. 
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♦Between  the  Eakl  of  Winchelsea  and  Vaughan,  [*63] 
Bart.,  Plaintiffs^  and  Eleanor  Garrbtty  and  oth- 
ers, Defendants;  AND  BETWEEN  HENRIETTA  Bellinden  and 
OTHERS,  Plaintiffs^  AND  Vaughan,  Bart.,  and  Earl  op 
"Winchelsea,  Defendants ;  and  between  Vaughan,  Bart., 
Plaintiffs  AND  Eleanor  Garretty  and  others,  Defendants, 

Bond. — Indemnity. — Bounty. 

WnrxiHBTBii  Hall.— 1829:  Monday,  29th  Jane. 

Two  ladies  bonow  10,0002.  of  Coutta  k  Co.,  on  the  bond  of  themaelTes  and  G.  N.; 
they  give  a  bond  for  12,0002.,  at  the  same  date,  to  G.  N.  A  question  liaving 
arisen  whether  the  bond  was  for  indemnity,  or  a  gift  for  services,  or  otherwise, 
the  court  directed  issaes  to  be  tried  before  a  jury. 

This  cause  came  on  upon  exceptions:  the  first  cause  was  for 
establishing  the  wHl,  and  taking  the  accounts  of  the  personal  es- 
tate of  Lady  Essex  Ker ;  and  the  second  cause  was  by  a  croes 
bUl,  stating  that  Lady  Mary  Ker  and  Lady  Essex  Ker,  were,  in 
their  lifetime,  as  co-heiresses,  seised  of  lands  in  Scotland ;  and 
that  they  jointly  and  severally  had  contracted  various  debts,  and 
given  several  securities  for  the  payment  of  some  such  debts  to  a 
considerable  amount ;  and,  amongst  other  such  securities,  they 
executed  and  gave  a  joint  and  several  bond  under  fheir  hands 
and  seals  to  one  George  Nicholls,  for  securing  the  payment  of 
the  sum  of  12,000i.  and  interest,  at  5  per  cent  per  annum ;  and 
a  joint  and  several  bond  to  Thomas  Coutts,  Esq.,  and 
others,  hi:  *partners,  for  securing  the  payment  of  the  sum  [*64] 
of  6,000t  (which  was  afterwards  found  to  be  10,000i) 
and  interest  at  the  rate  aforesaid ;  both  of  which  bonds  were 
executed  in  England,  in  the  usual  form  of  English  bonds. 

George  Nicholls  claimed  the  bond  given  to  him  before  the 
master,  and  a  reference  was  made  to  inquire  into  the  considera- 
tion of  it ;  in  which  he  was  examined,  and  the  master's  report 
set  forth  that  examination  at  considerable  length,  the  material 
parts  of  which  will  be  found  in  the  arguments  of  counsel ;  and 
found  that  Lady  Essex  Ker,  the  testatrix  in  the  pleadings  in  this 
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cause  named,  employed,  for  many  years  previous  to  her  death, 
Messrs.  Coutts  &  Co.  as  her  bankers;  that  the  said  George 
NichoUs  was  also,  for  many  years  previous  to  her  death,  the  con- 
fidential friend  and  adviser  of  Lady  Essex  Kler,  and  in  the  habit 
of  raising  money  to  supply  her  occasions  by  procuring  advances 
from  Messrs:  Coutts  &  Co.,  upon  joining  in  notes  and  other  secu- 
rities with  the  testatrix  and  with  Lady  Mary  Ker,  her  sister; 
that  in  the  month  of  February,  1818,  a  sum  of  2,000i  was  bor- 
rowed from  Messrs.  Coutts  &  Co.  by  Lady  Essex  Ker,  and  for 
which  sum  George  NichoUs  joined  in  a  bond,  bearing  date  the 
8th  February,  1813,  as  a  security  for  the  payment  thereof;  that 
in  the  month  of  July,  1815,  Lady  Essex  Ker,  the  testatrix,  hav* 
ing  occasion  for  a  further  loan,  applied  to  Messrs.  Coutts  &  Co., 
through  the  agency  of  George  Nicholls,  to  advance  her  and  her 
sister,  Lady  Mary  Ker,  the  sum  of  iO,OOOZ. ;  and  which  they 
agreed  to  do,  on  having  the  bond  of  Ladies  Essex  and  Mary  Ker, 
and  George  Nichols,  as  their  surety  to  secure  the  repayment 
thereof;  and  accordingly  the  bond  stated  in  the  chai^  of  George 
Nicholls  and  Messrs.  Coutts  &  Co.,  bearing  date  the  15th  day  of 
July,  1815,  was  given  to  them.     And  after  paying  themselves 

the  amount  of  all  previous  securities  which  had  been 
[*85]     given  to  them,  the  *balance  of  the  10,000?.  was  placed  by 

them  to  the  separate  accounts  of  Lady  Essex  Ker  and 
Lady  Mary  Ker,  in  the  proportions  each  party  was  entitled  to. 
That  on  the  15th  July,  1815,  the  testatrix  and  Lady  Mary  Ker 
gave  to  George  Nicholls  the  bond  stated  in  his  charge,  and  in 
the  charge  of  Messrs.  Coutts  &  Co.  for  securing  the  sum  of 
12,O0OZ.  and  interest.  That,  at  the  time  such  last  mentioned 
bond  was  given,  Messrs.  Barclay  &  Moore,  of  Lincoln's  Inn,  were 
the  solicitors  of  the  ladies ;  and,  upon  inspection  of  their  bills,  it  '  j 
did  not  appear  that  they  were  consulted,  nor  was  any  prolea-  ! 

sional  person  present  when  the  same  was  executed.    The  plain-  | 

tifls  had,  therefore,  submitted  to  the  master,  that  such  last  men-  | 

tioned  bond  was  given  to  George  Nicholls  as  an  indemnity  to 
him  against  his  liability  to  pay  to  Messrs.  Coutts  A  Co.  the  sum 
of  10,000/^  for  which  he  had  joined  the  ladies  in  a  bond  to 
Messrs.  Coutts  &  Co.,  and  for  any  foture  sums  that  he  might 
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procure  for  them  on  hie  responsibility ;  and  that  no  oonaideratiott 
was  paid  to  the  obligors  by  George  Nicholls. 

Several  letters  of  George  NichoUs  were  set  forth  in  the  report^ 
expressive  of  his  personal  inability  to  advance  money. 

And  the  master  also  found  that  Lady  Essex  Ker,  in  and  by 
her  last  will  and  testament,  bearing  date  the  7th  day  of  Septem* 
ber,  18 1 9,  gave  and  bequeathed  to  George  Nicholls  the  simi  of 
2^000^  in  the  following  words : — "  To  my  friend  George  Nicholls, 
for  his  services,  I  leave  2,000/. ;"  and,  upon  consideration  of  the 
examination,  the  letters  and  the  several  circumstances  therein* 
before  stated,  the  master  was  of  opinion,  that  tiie  bond  under  the 
hands  and  seals  of  the  Right  Honorable  Lady  Essex  Ker,  and 
the  Right  Honorable  Lady  Mary  Ker,  was  not  a  bond  of 
indemnity,  but  was  a  voluntary  bond  given  to  *George  [*66] 
Nicholls  as  a  bounty  by  the  Ladies  Essex  and  Mary  Ker, 
without  any  consideration  having  been  paid  or  given  by  George 
Nicholls  for  the  same. 

Sir  R.  W.  Yaughan,  Bart,  excepted,  that  the  master  ought  to 
have  certified,  that  the  bond  was  given  to  George  Nicholls  by 
way  of  indemnity  ags&nst  payments  made  and  liabilities  incurred 
by  him  on  account  of  Lady  Essex  Ker  and  Lady  Mary  Ker* 

And  George  Nicholls  excepted,  that  the  master  ought  not  to 
have  certified  that  the  bond  was  given  to  him  (George  Nicholls) 
as  a  bounty  by  the  ladies,  without  any  consideration  having  been 
paid  or  given  by  George  Nicholls  for  the  same,  but  ought  to 
have  certified  that  the  same  was  given  to  GeOTge  Nicholls  by  the 
Ladies  Essex  and  Mary  Ker,  partly  for  services  performed  by 
him,  (George  NichoUja,)  and  partly  for  money  lent  and  advanc^ 
by  him  to  the  ladies. 

Mr.  PemherUm  in  support  of  the  first  exception  :■— The  Ladies 
Ker  became  bound  to  Messrs.  Coutts  for  10,000t,  on  the  26th  of 
July,  1815,  Another  bond  of  the  same  date  has  been  carried 
in:  both  bonds  bear  date  the  same  day;  the  latter  to  Mr. 
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NichollB  for  12,0007. ;  that  gentleman  was  a  surety  far  tfaem  to* 
Messrs.  Coutts.  The  elakn  was  resisted  by  the  executoiSy  they 
considering  it  to  be  a  counter  security  to  Mr.  Nicholls.  A  refer- 
ence was  made  to  ihe  master  to  inquire  into  it^  and  an  order  was 
made  that  Mr.  Nicholls  shoidd  be  examined.^  The  master  ha» 
found  that  the  bond  to  Mr.  Nicholls  was  not  a  bond  of  indem- 
nity, but  wad  a  bounty  to  Mr.  Nicholls  without  consideratiDn^  Both 
parties  have  excepted  to  this  finding :  the*  executors  against  the 

finding  that  it  was  not  indemnity;  and  Mr.  Nicholb 
[*67]     against  its  being  a  gift.     *Mr.  Nicholls,  in  his  examina* 

tion,  haa  deposed  to  various  payments  made  by  him,  that 
he  gave  up  the  vouchers  and  securities  for  moneys  due  to  hha 
when  the  bond  was  given  to  him,  and  that  the  Ladies  Ker  meant 
by  their  bond  to  satisfy  his  services,  of  which  they  frequently 
spoke ;  and  that  those  ladies  fixed  the  sum  of  12,000^  them- 
selves, although  the  sum  of  10,000/.  was  originally  fixed  upon. 
This  appears  to  prove,  that  it  was  meant  to  be  an  indemnity  for 
tlie  like  sum  for  which  he  was  security  in  the  bond  to  Messrs* 
Coutts.  The  effect  of  the  examination  appears  to  be,  that  thera 
was  no  settlement  of  accounts  when  the  bond  was  given.  Our 
belief  is,  that  to  the  extent  of  10,OOW.  it  was  iuidemnity,^  the  re- 
maining 2,000/.  a  gift. 

The  Master  of  the  Rolls  : — How  can  this  be  settled  with- 
out a  jury  ?  In  a  case  of  this  sort,  it  is  right  to  give  the  parties 
an  opportunity  to  proceed  at  law. 

Mr.  Tinney  and  Mr.  Wigram  for  Mr.  Nicholls^  representatives. 
We  proceeded  at  law  in  Scotland.  Mr.  Nicholls  is  dead.  Miss 
Garretty,  a  confidential  servant,  is  dead ;  and  Mr.  Moore  is  dead ; 
both  of  them  were  well  acquainted  with  the  circumstances  of  this 
case.  No  further  evidence  can  be  produced.  Thid  evidence  now 
consists  of  Mr.  Nicholls^  examination,  and  some  letters :  there 
is  now  no  evidence  but  what  is  found  in  the  report  Every  per- 
son is  dead  who  knew  anything  about  it.  "We  admit  that  we 
cannot  make  out  any  proof  of  moneys  paid ;  we  contend  that 
the  bond  was  given  for  services :  it  has  no  reference  to  the  bond 
to  Coutts ;  no  presumption  arises  that  it  was  indemnity, — ^the 
only  ground  for  it  is,  that  both  bonds  are  of  the  same  date.    Mr. 
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Coutts  himself  advanced  Mr.  Nicholls  3,000?.  on  tliis  bond,  wlucSi 
shows  his  opinion  to  have  been  that  the  bond  was  a  good  one. 

*Mi.  iSitart  for  defendants  in  the  third  suit  [*68] 

Mr.  Pepys,  for  persons  interested  in  the  estate  of  the  Ladies 
Ker,  pressed  for  an  issue. 

Ths  Master  of  the  Rolls  : — I  know  no  instance  in  which 
a  court  has  decided  such  a  case  without  a  jury.  Take  these 
issues: — 

First.  Whether,  at  the  date  of  the  bond,  the  Ladies  Ker  were 
indebted  to  Nicholls  fox  services  by  him  performed  or  moneys 
advanced? 

Secondly.  Whether  the  bond  was  an  indenmity  to  Mr.  Nicholls 
for  his  joining  in  the  bond  to  Coutts,  or  in  respect  of  any  other 
engagement  into  which  he  might  haV€  entered  as  a  sui^ly  for 
these  ladies  ? 

Thirdly.  Whether  the  bond  was,  as  to  any  and  what  part, 
intended  as  a  gift  to  Mr.  Nicholls  ?(1)  The  representatives  of 
Mr.  Nicholls  to  be  plaiiiti£&  in  the  first  and  third  issues ;  the 
plainti£&  in  equity  to  be  plaintiffs  in  the  second  issue. 

Let  the  jury  indorse  any  special  matter. 

(1)  Permitting  personal  property  to  go  into  pofiseesion  of  a  daug^lrter  on  her  mar^ 
riage,  and  to  remain  there  a  oonsiderable  time,  raiaes  a  presumption  of  a  gift ;  if  anj 
condition  is  «tta<^ed  to  the  ^ift,  it  must  be  expressed  at  the  time  the  possession  is 
changed.  IPIhnald  v.  CrockeU,  2  M'Oord's  Ch.  Rep.  131.  A  &ther,  anterior  to 
oiy  Statute  of  Frauds,  having  delivered  certain  slaves  to  his  son,  which  were  proved 
by  verbal  evidence,  (without  any  deed  or  writing, )  to  have  been  lent  for  an  indefi- 
nite period,  and  the  son  having  retained  the  uninterrupted  possession  for  many 
years,  used  the  property  as  his  own,  and  acquired  credit  on  the  strength  of  hia  pos- 
session ;  in  a  controversy  between  the  &tiier,  or  volunteer  clainuints  under  him,  and 
creditors  ofj  or  fiur  purchasers  firom  the  son,  the  father  shall  be  deemed  to  have 
given  "him  the  slaves.  Fitzhugh  v.  Anderson^  2  Hen.  k  Munf  289.  Where  a  &ther, 
on  his  daughter's  marriage,  sent  home  property  with  her,  it  was  presumed  to  be  a 
gift  as  between  the  parties,  and  should  be  taken  as  such  in  &vor  of  the  crediton^ 
bnt  a  declaration  accompanjring  the  delivery  may  rebut  the  presumption.  CoUier 
y.  Pop6^  I  Dev.  Eq.  55.  Since  the  passage  of  the  act  of  North  Carolina,  of  1806, 
nrhich  requires  the  gift  of  shires  to  be  in  writing,  the  common  law  presumpition  ean- 
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not  arise  that  slaTessent  bj  the  father-in-law  to  a  Bon-m-law  wero  intended  as  a  gift; 
the  poasession  of  the  son-in-law  may  be  consistent  with  the  right  of  property  of  the 
fiither-in-law.  McDonald  v.  JtDonaidy  8  Yerger,  146.  A  gilt  execnted  by  delivery 
18  binding;  actual  manual  deliireiy  is  not  necessary;  it  is  enough  that  the  donee 
have  poesesaon  with  the  assent  of  the  donor.  Esswin  v.  SeigUng^  2  HiU,  601.  As 
to  what  will  be  a  sufficient  delivery  to  constitute  a  gift,  see  Jones  etaLv,  Blake  ei  oLy 
2  Hill,  632.  A  delivery  of  slaves,  by  a  father  to  his  son,  shortly  after  the  son's  mar- 
riage, held,  on  the  evidence,  to  be  a  loan  and  not  a  gift,  and  consequently  that  ihe 
&ther  might  dispose  of  the  slaves  by  wilL  Fraser  v.  AtClenagany  2  Richardson's 
Sq.  Rep.  79.  Where  a  parent,  upon  the  marriage  of  his  daughter,  puts  h^  in  poa- 
lession  of  slaves,  or  other  chattels,  without  reserving  the  right  to  redaim,  or  otiber- 
wise  qualifying  the  possession,  an  intention  to  give  wiU  be  presumed^  and  the  gift 
perfected  by  the  act  of  delivery.  Edings  v.  Whaley,  I  Richardson's  Rep.  301.  As 
to  real  estate,  it  seems  that  an  intention  to  give  will  never  be  implied  from  the 
mere  naked  possession,  with  the  assent  of  the  parent.  lb.  Where  a  deed  of  gift 
was  found  among  the  papers  of  a  dead  man,  executed  by  him  and  witnessed;  Held, 
that  these  facts  alone  would  not  constitute  sufficient  evidence  of  a  dehveiy  to  pei^ 
Ibct  the  title  of  the  donee.  There  must  have  been  acts  and  declarations  of  the  de- 
ceased, showing  that  he  regarded  the  signature  and  witnessing  of  the  deed  as  paanng 
^e  title.  Marim  v.  jRoniMy,  6  Hnmp.  Tenn.  Rep.  349.  Where  a  person  makes  a 
purchase  and  advanoes  a  oonsidefalioD,  the  property  is  frvmafaeie  his  own,  atthoogh 
the  title  is  taken  in  a  third  person's  name ;  but  this  presumption,  or  implied  trua^ 
may  be  repelled,  and  the  onus  to  that  effect  is  oa  the  grantee  named  in  the  deed, 
provided  he  is  a  stranger;  but  not  so  where  the  grantee  is  a  wife  or  child.  Asbrten 
T.  Flanagaiij  3  Edw.  Ch.  Rep.  279.  Where  a  child  is  so  by  adopition,  and  a  con- 
veyance of  land  purchased  is  taken  in  the  name  of  the  chUd,  the  principles  growing 
out  of  the  relation  of  parent  and  child  may  be  considered  as  applicable.  lb.  Case 
where  an  alien  adopted  an  in&nt  about  five  years  of  age,  and  had  a  lot  conveyed  in 
her  name,  the  conveyance  remained  in  the  infant's  family;  and  although  he  as- 
sumed acts  of  ownership,  yet,  as  there  was  evidence  to  show  he  called  it  the  tnfiint*8 
property,  the  court,  under  all  the  circumstances,  decreed  it  a  gift,  and  not  a  case  of 
tresL  lb.  What  oombination  of  circumstances  will  bring  a  case  within  the  legal 
deflnitioff  of  gift  is  essentially  a  matter  of  evidence,  and  not  of  law;  and,  therefore^ 
each  particular  case  must  depend  upon  its  own  ciroun)stanoe&  Heasan  v.  Hinard^ 
a  Strobhart'slki.  Rep.  371. 


[*69]  *Beevor  V,  Sdcpso^. 

Vendor  and  Purchaser. — Specific  Perfiyrmaiwe. — AUomey  and 

Client 

Westminster  Hall.— 1829:  30th  June. 

A.,  having  purchased  land,  left  the  investigation  of  the  title  to  0.  and  D.,  solidtcnn^ 
in  partnership.    They  advise  that  a  good  title  can  be  made,  and  the  purduise  is 
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thereupon  oompletBd.    D.,  the  solicitor,  wm  a  truatee  in  the  conveTanoe,  to  ber 

dower.    A.  dies,  and  hia  deyiaee  sella  the  property  to  D.,  one  of  the  solicitora. 

B.  did  not  object  to  the  title  until  eight  months  aflenyards;  in  his  answer  he  said 

he  had  no  recollection  of  the  title. 
Held,  that  a  solicitor,  who  has  been  employed  to  adyise  on  a  title,  ooold  not»  oa 

purchasing  it  himself  of  his  client,  set  up  an  objection  to  it  which  he  did  not  think 

of  any  importance  when  adviaing  his  principal 
Decree  for  specific  performance. 

The  plaintiff  being  seised  in  fee  of  a  messuage  or  dwelling- 
bouse  and  land,  in  August,  1826,  contracted  to  sell  the  same  to 
the  defendant  for  4,500/.,  and-  to  deliver  possession  to  the  de- 
fendant on  the  25th  of  March  next,  on  payment  of  that  sum. 
There  was  nothing  said  in  the  agreement  with  respect  to  the 
vendor  making  a  title.  The  bill  charged,  that  the  defendant  had 
a  full  knowledge  of  the  title ;  and  that  he  entered  into  the  con- 
tract with  the  plaintiff  with  the  intention  and  understanding  that 
he  should  take  and  accept  the  title  of  the  plaintiff)  and  take  a 
conveyance  of  the  same  from  her,  without  requiring  any  other 
or  better  title  thereto  to  be  made  out  by  the  plaintiff;  and,  as 
evidence  thereof  the  plaintiff  charged,  that  in  or  about  the  mouth 
of  March,  1818,  Henry  Beevor,  doctor  of  medicine,  since  de- 
ceased, late  husband  of  the  plaintiff)  being  desirous  of  purchasing 
the  land  whereon  no  buildings  then  stood,  and  which  was  then 
the  property  of  one  Stephen  Mear,  for  the  purpose  of  building  a 
dwelling-house  and  offices  thereon,  employed  the  defendant,  who 
then  was  and  had  beeu  for  many  years  previously  thereto,  and 
continued  to  be  till  the  death  of  Doctor  Beevor,  his  solicitor  and 
confidential  friend  and  adviser,  as  his  solicitor  and  agent  in  ne» 
gotiating  such  purchase  on  his  behalf  with  Stephen  Mear,  and 
in  investigating  Stephenjtfear's  title  to  the  land.  And 
that,  accordingly,  the  defendant  did,  as  his  *solicitor  and  [*70] 
agent,  and  on  behalf  of  Beevor,  investigate  the  title  of 
Stephen  Mear  to  the  land;  and  thereupon  advised  him  that 
Stephen  Mear  had  a  good  title,  both  legal  and  equitable  to  the 
same,  and  did  not  advise  him  that  the  legal  estate  therein  was, 
as  the  defendant  had  since  objected,  in  the  heir  at  law  of  one 
Mary  Drinkwater,  or  that  there  was  any  defect  whatsoever  in 
the  title  of  Stephen  Mear ;  and  that  the  conveyance  by  lease 
and  release  was  prepared  by  the  defendant,  and  to  which  he  was 
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himself  a  party,  as  trustee,  for  the  purpose  of  preventing  the 
attachment  of  dower.  That  the  title  of  Stephen  Mear  was  de- 
rived under  the  will  of  Mary  Drinkwater,  and  was  the  same 
title  to  which  the  defendant  had  made  an  objection ;  and  that| 
in  consequence  of  such  advice  of  the  defendant,  Doctor  Beevor 
completed  his  contract  and  built  a  dwelling-house  and  offices  at 
the  expense  of  2,000Z. 

The  bill  also  charged  the  following  facts :  That  the  plaintiff 
was  the  devisee  of  Doctor  Beevor ;  and,  in  entering  into  the  con- 
tract with  the  defendant,  she  was  not  assisted  or  advised  by  any 
other  solicitor  but  himself 

That  on  the  25th  of  October,  1825,  the  defendant  paid  to  the 
plaintiff  the  sum  of  500Z.  in  part  payment,  and  the  defendant 
never  called  for  an  abstract  till  April,  1826 ;  and,  after  the  same 
was  delivered  to  him,  he  agreed  with  the  plaintiff  for  some  fix- 
tures in  the  house,  and  joined  with  her  in  appointing  a  person 
to  value  them.  The  defendant  never  made  any  objection  to 
the  title  till  August,  1826.  The  prayer  was  for  a  specific  per- 
formance. 

The  defendant,  by  his  answer,  stated,  that  he  carried  on  the 
business  of  an  attorney  in  partnership  with  Mr.  William 
[*71]  Eackham ;  and  he  admitted,  that  he  and  his  *partner  were 
employed  by  Doctor  Beevor  as  his  solicitor*,,  and  although 
he  admitted  that  the  abstract  was  perused  and  examined  in  their 
office  on  the  part  of  Doctor  Beevor,  yet  he  did  not  recollect  or 
believe  that  he  did  himself  peruse  or  eramine  the  same ;  and  if 
he  did  in  fact  do  so,  that  he  had  no  recollection  whatever  of  the 
contents  thereof,  or  of  the  title  of  the  plaintiff  to  the  premises  in 
the  bill  mentioned,  or  any  part  thereof,  at  the  time  of  his  enter- 
ing into  the  agreement.  Nevertheless,  the  defendant  said  that, 
firom  the  present  state  of  the  title,  he  believed  that  it  appeared 
by  the  abstract  received  by  the  defendant,  that  the  fact  was  that 
a  good  title  could  not  be  made  to  the  premises,  or  to  any  part 
or  parts  thereof,  (except  the  premisea  purchased  of  one  Jonathan 
Mitchell,)  in  consequence  of  the  legal  estate  in  the  whole  of  such 
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premises  being  outstanding.  And  the  defendant  said,  he  objected 
to  the  title,  that  the  legal  estate  of  such  parts  of  the  premises  as 
irsre  purchased  of  Stephen  Mear  was  outstanding  in  the  heir  at 
law  of  Mary  Drinkwater,  and  that  he  had  no  recollection  of  the 
plaintiff's  title  at  the  time  of  his  (defendant's)  purchase.  And 
the  defendant  admitted  that  he  was  a  trustee  of  Henry  Beevor 
in  the  conveyance  to  the  latter  for  the  purpose  of  barring  dower ; 
and  that  the  conveyance  was  drawn,  prepared,  settled  and  ap- 
proved at  the  house  of  defendant  and  his  partner,  but  not,  as  the 
defendant  believed,  by  him,  but  by  his  partner. 

The  other  parts  of  the  bill  were  admitted  in  the  answer.  It 
was  also  charged  by  the  bill,  and  admitted  by  the  answer,  that 
the  defendant  purchased  these  premises  for  a  company  which 
he  had  joined  for  the  purpooe  of  supplying  the  city  of  Norwich 
with  water ;  and  that  it  was  mentioned  in  the  specifications  lefb 
with  the  clerk  of  the  peace,  preparatory  to  an  act  of  Parliament, 
that  these  premises  were  the  property  of  the  company. 

*Mr.  Bickersteih  and  Mr.  Kindersley  for  the  plaintiff: —  [*72] 
The  question  is,  Whether  the  defendant  is  entitled  to  a 
better  title  than  the  plaintiff  now  has,  and  in  particular,  with 
respect  to  the  legal  estate  outstanding  in  the  heir  at  law  of  Mary 
Drinkwater  ?  The  defendant  has  admitted  that,  on  the  occasion 
of  the  purchase  by  the  late  Mr.  Beevor,  the  title  was  passed 
through  the  office  in  which  he  is  a  partner ;  but  he  endeavors  to 
escape  from  the  responsibility  of  it,  by  his  answer,  that  he  did 
not  recollect  that  he  himself  perused  it.  K  this  were  material,  it 
was  well  met  by  an  indisputable  fact,  that  the  defendant  was  a 
trustee  in  the  conveyance  to  the  several  uses  and  trusts,  which 
conveyancers  introduce  to  prevent  dower  from  attaching  to  the 
land ;  and  this  is  strong  evidence  that  the  defendant  was  the 
particular  member  of  the  firm  retained  by  Dr.  Beevor,  and  in 
whom  that  gentleman  confided.  It  is  clear,  that  when  the  de- 
fendant entered  into  the  contract,  he  did  not  intend  to  question 
the  title ;  and,  in  fact,  never  did  until  after  the  time  had  elapsed 
when  he  ought  to  have  completed  his  contract ;  nor  until  the 
plaintiff  found  it  necessary  to  employ  another  solicitor,  in  conse- 
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quence  of  the  delay  of  the  defendant  in  carrying  his  contract 
into  execution.  The  court  cannot  allow  a  solicitor  thus  to  act 
The  defendant  had  accepted  the  title ;  since,  in  the  specification 
deposited  with  the  clerk  of  the  peace,  this  property  is  stated  to 
be  the  property  of  the  intended  Norwich  company,  in  which  he 
was  also  a  partner.  That  speculation,  however,  was  not  pro- 
ceeded in,  and  the  defendant  now  found  it  convenient  to  disclaim 
that  admission.  At  the  time  of  the  purchase,  the  defendant  well 
knew  that  Doctor  Beevor  bought  the  land  for  the  express  pur- 
pose of  building  a  house  upon  it;  and,  therefore,  it  was  doubly 
wrong  in  the  defendant,  as  his  solicitor,  to  overlook  an  objection 
to  the  title. 

[*73]  *Mr.  Pepys  and  Mr.  Turner  for  the  defendant : — One  of 
the  grounds  relied  on  by  the  plaintiflF,  is  the  defendant's  sit- 
uation in  1818,  when  Dr.  Beevor  purchased  this  property,  as  to 
which,  it  is  said,  that  the  defendant  had  the  management  of  the  pur- 
chase; but  the  defendant,  by  his  answer,  has  denied  that  he  had 
personally  anything  to  do  with  advising  Dr.  Beevor  to  complete 
the  purchase.  Surely  a  solicitor  is  not  bound  by  all  the  circum- 
stances that  have  taken  place  in  the  ofl5ce  of  himself  and  his  part- 
ner as  controlling  his  own  equities.  On  such  a  principle,  every 
counsel  and  solicitor  who  had  advised  on  a  title  to  property  which 
they  might  subsequently  happen  to  purchase,  must^  themselves, 
take  it  on  the  same  title.  It  was  also  said,  that  the  defendant  had 
done  nothing  up  to  March,  1826 ;  but,  on  the  other  hand,  the 
plaintiff  did  nothing, — ^the  purchase  went  on,  as  between  other 
parties,  until  the  objection  was  discovered;  to  establish  a  waiver 
of  it,  there  must  be  actual  personal  notice. 

The  Master  of  the  Rolls  : — ^The  defendant  merely  denies 
it  upon  recollection. 

Mr.  Pepys : — ^But  in  this  case  the  defendant  had  no  actual  no- 
tice ;  and  he  does  not  come  within  the  proposition  of  a  man  pro- 
ceeding under  a  contract,  with  the  knowledge  of  a  defect.  The 
payment  of  part  of  the  purchase  money  is  no  waiver  of  title,  and 
very  commonly  occura    As  to  the  valuation  of  the  fixtures,  in 
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purchases  of  land  when  the  timber  is  to  be  yalued,  the  valuatioQ 
goes  on  contemporaneously  with  the  investigation  ol  the  title.  It 
IS  always  assumed  that  a  vendor  shall  make  a  good  title ;  and  un* 
less  the  court  shall  be  of  opinion  that  a  solicitor,  who  has  been 
employed  eight  years  before  on  the  purchase  by  the  vendor,  is 
bound  to  take  a  purchase  without  any  title,  a  decree  will  not  be 
made  for  the  plaintiff 

*The  Master  or  the  Rolls  : — ^It  is  not  to  be  endured  [*74] 
in  a  court  of  equity,  that  a  solicitor,  who  has  been  employed 
by  a  person  to  advise  on  the  title  to  a  property,  should,  on  purchas- 
ing the  same  property  from  his  client,  set  up  an  objection  to  the  title 
which  he  did  not  think  of  any  importance  when  advising  his  prin- 
cipal. The  inference  arising  from  the  defendant's  answer  is,  that 
he  was  consulted,  and  that  is  supported  by  the  circumstance  of 
his  being  a  party  to  the  conveyance :  it  is  also  to  be  inferred,  that 
he  was  perfectly  acquainted  with  the  title  at  the  time  he  entered 
into  the  contract ;  his  denial  of  recollection  amounts  to  nothing. 
Decree  for  specific  performance,  with  costs. 


Salicon  t;. 

Practice* 

Westmikstbe  Hall-— 1829:  3d  July. 

The  court  will,  on  the  petition  of  an  aasignee  of  the  reyersion,  order  the  Aooountant- 

General  not  to  transfer  stock,  iJthough  the  petition  has  not  been  tenred  on  the 

assignor. 

Mr.  Rogers  for  the  petitioner: — ^The  prayer  was,  that  the  Ac- 
countant-General  might  not  transfer  a  sum  of  stock  without  notice 
to  the  petitioner.  The  petition  stated  an  assignment  of  the  rever- 
sion of  the  stock  to  the  petitioner,  and  there  was  an  affidavit  of 
the  execution  of  the  deed.  The  petition  had  not  been  served  on 
the  assignor. 

The  Ma^^br  of  the  Rolls  doubted  at  first  whether  he  could 


74  CASES  IN  CHANCERY, 

1829.— Drury  v.  Atkina. 

£*75]     grant  the  order,  unless  the  assignor  were  served ;  *but  on 
Mr-  Rogers  suggesting  that  this  was  merely  to  prevent  a 
fiind  being  transferred  without  notice,  and  not  an  application  for 
the  fund  itself  his  Honor  told  him  he  might  take  the  order. 


Drury  and  another  v,  Atkins  and  another. 

Navy  Agents. — Customs  of  Merchants, 

WE8TinKSTEBHALL^-1829:  7th  July. 

By  the  act  of  59  G.  ni,  c.  Ill,  navy  agents  are  entitled  to  make  the  usual  chazg9 
for  passing  acxx)unts  before  that  act;  and  are  also  entitled  to  charge  oommission 
on  the  Ml  amount  of  pay,  without  being  limited  by  the  money  actually  passing 
through  their  hands.  The  defendants  having  received  4502.,  as  two  and  a  half 
per  cent,  returned  premium  on  lS,000i  in  1814,  without  bringing  it  to  account 
for  many  years,  alleging  that  it  awaited  the  final  adjustment  of  average,  referred 
to  the  master,  to  inquire  whether  he  was  entitled  so  to  retain  it,  according  to  the 
usage  and  custom  of  merchanta 

The  bill  was  filed  by  persons  interested  in  the  estate  of  the  late 
Admiral  Drury  against  the  defendants,  who  were  merchants  and 
navy  agents  in  London,  for  an  account  of  their  various  receipts 
and  payments,  as  navy  agents  to  the  admiral,  or  otherwise,  from 
1788 ;  and  the  answer  set  forth  all  these  accounts  and  a  long  cor- 
re^ondence.  but,  at  the  hearing,  the  complaint  was  reduced  to 
two  heads: 

1st.  Tnat  the  defendants  had  charged  commission  on  all  the  ad- 
miral's pay,  whether  received  by  them  or  drawn  for  by  the  ad- 
miral himself,  and  never  having  passed  through  their  hands,  and 
also  some  fees  on  passing  accounts. 

2dly.  That  they  had  received,  on  the  81st  of  October,  1814, 

the  sum  of  450t,  on  account  of  a  policy  of  20,000t,  effected  on 

captures,  being  a  return  premium  on  18,000i.  at  2  1-2  per  cent., 

which  they  did  not  then  give  credit  for  in  their  accounts; 

[*76]    but  which,  defendants  contended,  *they  held  as  a  sum 
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which  had  awaited  a  final  adjustment  of  ayerage,  and  iBmained  for 
some  time  nnarranged  with  the  underwriters  thereof. 

Mr.  Btekersteth  and  Mr.  Menvale  for  the  plaintiflS. 

Mr.  Agar  and  Mr.  Beames  for  the  defendants. 

With  respect  to  the  first  question,  the  plaintiff's  counsel  cited 
the  act  31  Q.  11,  c.  10,  by  which  it  is  declared  unlawful  for  nayy 
agents  to  charge  more  than  6d.  in  the  pound  for  receiving  wages, 
and  their  trouble  and  attendance  in  relation  thereto ;  and  the  de- 
fendant's counsel  then  produced  the  act  59  G.  Ill,  c.  Ill,  by 
which  the  agent  is  allowed  to  charge  the  6rf.  in  the  pound  on  the 
full  amount  of  pay,  and  is  not  limited  to  the  moneys  that  actually 
pass  through  his  hands ;  and  by  which  act,  on  all  accounts  passed 
previously  thereto,  it  is  declared  lawful  for  navy  agents  to  have 
made  the  usual  and  customary  charges  for  passing  such  accounts ; 
and  his  Honor  said,  that  by  that  act  the  conduct  of  the  defend- 
ants was  authorized  and  the  point  settled. 

I'hen  with  respect  to  the  450Z.,  which  was  the  only  remaining 
matter  to  be  questioned,  one  of  the  defendants,  who  was  present 
in  court,  explained,  that  he  insured  20,000/.  for  the  admiral ;  that 
the  loss  was  a  partial  loss  on  board  different  ships.  The  money 
received  by  him  was  retained  for  two  purposes :  one  with  respect 
to  the  average :  the  other,  to  ascertain  that  the  admiral  had  an 
interest  in  the  goods  lost. 

The  Master  of  the  Rolls  : — ^This  receipt  of  450?.,  by  the 
defendants,  does  not  appear  to  have  been  in  their  character  of 
navy  agents.    I  cannot  refuse  the  inquiry,  "Whether  they  ^ 

were  *entitled  to  retain  the  450Z.  received  by  them  in  1814,  [*77] 
according  to  the  custom  of  merchants  ?  Dismiss  the  bill, 
so  far  as  it  seeks  to  open  the  accounts  generally.  Refer  it  to  the 
master  to  inquire,  Whether,  according  to  the  custom  of  agents  or 
merchants,  the  defendants  were  entitled  to  retain  the  sum  of  450/., 
fix)m  1814,  when  received,  without  bringing  it  to  account  until 
the  averages  were  settled  or  compromised?  with  liberty  to  state 
special  circumstances. 
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Devky  V.  Peace. 
Will. — Death  of  Trustee  in  Testator's  Lifetime. — Practice, 

Westminsteb  Hall. — 1829 :  10th  July. 

Where  a  sole  trastee  in  a  will,  to  whom  a  term  of  2,000  yean  was  devised,  dies  in 
the  testator^s  lifetime,  the  court  will  refer  it  to  the  master  to  appoint  a  new  trus- 
tee, and  to  settle  and  approve  of  a  demise  for  the  like  term. 

Francis  Peace,  by  his  will,  devised  his  real  estate  unto  liis 
brother,  William  Peace,  his  execiutors,  administrators,  and  as- 
signs, for  the  tenn  of  2,000  years,  upon  trust  to  raise  a  sum  of 
4,000Z.,  and  as  therein  mentioned,  and  subject  thereto,  as  to  one 
moiety  to  Thomas  Peace  for  life,  remainder  to  trustees  during 
his  life,  to  preserve  contingent  remainders,  with  remainder  to  the 
eldest  son,  &c.,  of  Thomas  Peace,  who  should  be  living  at  his 
death,  upon  his  attaining  the  age  of  twenty-one,  with  remainders 
over  in  case  there  should  be  no  son,  or,  if  any,  he  should  not 
attain  that  age.  The  other  moiety  was  limited  to  George  Peace 
in  like  manner.    William  Peace  died  in  the  testator's  lifetime. 

Thomas  Peace  had  no  issue,  and  the  children  of  George  Peace 
were  all  under  age. 

The  prayer  of  the  bill  was,  that  the  trusts  of  the  term  might 
be  carried  into  execution,  and  that  a  trustee  might  be  appointed 
in  the  place  of  William  Peace. 

[*78J        *The  expediency  of  raising  the  moneys  provided  for 
by  the  term  was  acquiesced  in  by  all  the  counsel,  and 
the  only  question  was,  how  it  should  be  accomplished. 

Mr.  Knight^  for  the  plaintiff,  suggested  that  the  tenant  for  life 
and  trustees  should  join  for  this  purpose  in  destrojnng  contingent 
remainders. 

The  Master  of  the  Bolls  : — Refer  it  to  the  master  to  ap- 
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point  a  new  trustee,  and  to  approve  of  a  demise  or  lease  for  a 
term  of  2,000  years,  for  the  like  purposes  as  in  the  will. 

Only  one  trustee  having  been  appointed  by  the  will,  the  mas- 
ter will  only  have  to  name  one. 


♦COLLYKR  V.  BURNEIT.  [*79] 

Foreign  Charity. 

Bolls.— 1829:  lOthJuljr. 

The  court  orders  a  legacy  to  a  foreign  charity  to  be  paid  over,  as  it  will  not  admin- 
ister the  funds  of  a  foreign  charity. 

Legacies  to  charities  in  Ireland  are  administered  by  commissionera  there,  under  an 
act  of  the  Irish  Parliament 

Mr.  Capron  for  the  petitioner: — ^The  testator  gave  9,000?- 
stock,  and  a  sum  of  long  annuities,  to  his  children,  and,  in  an 
event  which  happened,  to  the  rector  and  parishioners  of  the  par- 
ish of  Lesboume,  in  Ireland.  It  is  stated  in  the  master^s  report, 
that  the  event  had  happened ;  and  that,  by  an  act  of  the  Irish 
Parliament,(a)  certain  commissioners  were  appointed  for  the  ad- 
ministration of  charitable  funds  in  Ireland,  and  that  this  bequest 
came  within  their  jurisdiction.  This  being  a  foreign  charity,  the 
court  would  not  administer  the  funds,  but  leave  that  duty  to  the 
persons  to  whom  the  same  was  to  be  paid. 

The  Master  of  the  Rolls  ordered  the  stock  and  annuities 
to  be  sold,  and  the  produce  to  be  paid  to  the  commissioners. 

NoTB. — A  simUar  order,  to  the  extent  of  the  dividends  only,  seems  to  have  been 
made  in  the  AUomey- General  y.  Lepine^  (2  Swanst  181,)  with  respect  to  a  charity  in 


(a)  The  act  referred  to  is  the  40  6.  Ill,  c.  75,  and  the  proceedings  under  it  have 
lately  been  noticed  in  the  report  of  a  committee  of  the  House  of  Commons  on  the 
Irish  miscellaneous  estimates;  and  it  appears  that,  since  1802,  the  commissioners 
have  recovered  sums  belonging  to  various  charities,  which  had  been  diverted  from 
their  proper  purpose,  to  the  amount  of  239,t07L  17«.  lOd,  and  permanent  annuitiGS 
to  the  amount  of  3,8532.  Ss.  dd,  per  annum. 
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Scotland ;  but  a  reason  assigned  there  was,  that  the  courts  in  that  country  had  juris* 
diction  to  direct  the  establishment  of  the  proper  charity.  In  the  recent  case  of 
Emery  v.  HiU,  (1  Rus&  112,)  Lord  GifTord,  Master  of  the  Rolls,  directed  the  transfer 
of  the  stock  to  the  trustees  of  a  Scotch  charity,  on  the  general  principle  stated  by 
Mr.  Capron.  See,  also,  the  case  of  Mind  v.  VuUiamy,  (given  by  Mr.  Russell  in  a 
note  to  the  case  of  Emery  v.  Hili;)  The  Provost  of  Edinburgh  r.  Aubrey^  (Amb.  236.) 
The  mortmain  statute,  9  Gr.  II,  a  36,  it  has  been  decided,  does  not  extend  to  money 
given  to  Scotch  charities  to  be  inyested  in  land  in  that  oountry.(a) 


(a)  OUphant  v.  Eendrie,  1  B.  0.  0.  671;  MadeifOoth  y.  TmonMnd,  16  Yea  330. 
See,  also,  CampbeU  v.  The  Earl  of  Badnor,  1  Bro.  C.  G.  2*71 ;  CurUe  y.  HiUi(m,  14 
Yea  537,  and  19  Yes.  309. 


[*80]  *Ba8S  V.  Cliyley,  Widow. 

Oontractjbr  a  Loan. — Costs, 

Rolls.— 1829:  17th  July. 

A.  agrees  to  lend  B.  3,000IL  on  mortgage  of  leasehold  houses,  and  not  to  call  for 

the  title  of  the  lessor,  and  advances  6001  in  part     He  then  calls  for  the  lessor's 

title,  and  files  a  bill  for  specific  performance,  or  sale  of  the  property  to  repay  him 

the  6002.  and  interest 
Held,  that  he  was  not  entitled  to  the  title,  but  only  to  a  specific  performance  of  the 

contract,  as  proved ;  and  that  the  plaintiff  not  obtaining  the  decree  he  asked, 

shall  pay  the  costs. 

The  bill  states,  that  the  defendant,  being  in  want  of  money, 
directed  William  Oliver  to  apply  to  the  plaintiff  for  the  loan  of 
8,000t,  which  the  plaintiff  agreed  to  lend  for  five  years,  at  law- 
ful interest,  on  having  a  sufficient  and  valid  mortgage  of  five 
leasehold  houses ;  and  the  plaintiff  paid  him  600?.,  when  OUver, 
as  such  agent,  deposited  with  the  plaintiff  one  of  the  leases,  and 
signed  a  memorandum  in  writing,  declaring  that  he  had  received 
that  sum  for  the  defendant,  and  that  he  had  deposited  the  lease 
for  securing  the  repayment  thereof  with  interest ;  the  remainder 
was  to  be  advanced  to  him  as  soon  as  the  necessary  securities 
should  be  prepared ;  but  the  defendant  had  refused  to  show  her 
lessor's  title.    The  bill  prayed,  that  the  defendant  might  be  de* 
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creed  to  perform  the  agreement,  and  to  accept  or  receive  the  sum 
of  3,000^.,  which  the  plaintiff  was  willing  and  offered  to  advance, 
on  having  the  whole  of  the  principal  sum  secured  by  mortgage, 
according  to  the  agreement ;  or  that  an  account  might  be  taken 
of  what  was  due  to  the  plaintiff  for  principal  and  interest 
on  the  600Z. ;  and  *that  the  defendant  might  be  decreed  [*81] 
to  pay  what,  on  taking  the  account,  should  be  found  to 
be  due  to  him  thereon ;  or  that  the  lease  or  leasehold  premises 
might  be  sold,  and  the  money  to  arise  from  the  sale,  or  a  com- 
petent part  thereof  applied  in  discharge  of  the  6001.  and  interest ; 
or  that  the  defendant  might  be  decreed  to  make  and  execute  to 
the  plaintiff,  and  to  procure  all  proper  parties  to  join  in  making 
and  executing  to  him,  a  good  and  effectual  assignment  of  the 
leasehold  premises,  by  way  of  mortgage,  for  securing  to  the 
plaintiff  the  repayment,  with  interest,  of  the  prilicipal  sum  of 
600Z. 

The  defendant,  by  her  answer,  said,  that  the  complainant  had 
agreed  to  lend  and  advance  to  her  the  whole  of  the  3,000Z.  for 
five  years,  at  the  rate  of  5  per  cent,  per  annum,  on  the  security 
of  the  leasehold  houses  and  premises,  it  being  at  that  time,  or  pre- 
viously thereto,  distinctly  stated  to  the  complainant  by  William 
Oliver,  and  agreed  to  by  the  complainant,  that  the  complainant 
could  not  inspect  the  lessor's  title  to  the  same ;  and  tliat  the 
complainant  expressly  agreed  to  waive  whatever  right  he  might 
otherwise  have  had  to  such  an  inspection ;  and  that  he  would 
lend  and  advance  to  the  defendant  the  sum  of  8,000/.  upon  the 
security  of  her  title  as  lessee  thereof  only.  And  she  further  said, 
that  her  solicitors  took  all  the  necessary  steps  for  evidencing  her 
title  to  the  leasehold  houses,  and  did  everything  that  was  requisite 
for  establishing  the  same,  and  giving  reasonable  satisfaction  thereof 
to  the  complainant  That  she  had  always  been  and  still  wxis  de- 
sirous to  have  the  agreement  carried  into  execution,  which  she 
submitted  to  the  judgment  of  the  court  she  was  entitled  to  have 
done. 

On  the  part  of  the  defendant,  the  evidence  of  William  Oliver 
was  read,  and  he  deposed,  that  in  negotiating  for  the  loanf 
Vol,  L  6 
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[*82]  *he  stated  to  the  plaintiff,  that  the  property  which  he 
proposed  to  mortgage  was  held  by  her  on  lease  direct 
firom  the  owners  of  the  freehold,  and  that  their  title  could  not  be 
inspected.  To  which  the  plaintiff  replied,  that  if  the  property 
was  of  sufficient  value,  he  would  be  satisfied  with  such  security; 
and  that  a  few  days  afterwards  the  plaintiff  told  witness,  that,  in 
consequence  of  the  report  of  the  value  which  he  had  obtained 
from  a  person  he  had  employed,  he  was  willing  to  lend  the  de- 
fendant 8,000Z.  for  five  years,  on  this  security,  and  that  the  plain- 
tiff expressed  himself  satisfied  with  the  proposed  security,  without 
investigating  the  title  to  the  freehold. 

Mr.  Raupell  for  the  plaintiff : — ^We  ask  that  the  defendant  shall 
perform  her  agreement,  by  giving  a  mortgage,  on  receiving  the 
difference  between  600Z.  and  S,000i.  She  must  show  that  the 
leases  are  valid  leases ;  but  she  refuses  to  produce  the  landlord's 
title.  The  plaintiff  is  a  purchaser  pro  tanto.  The  master  may 
inquire  into  the  title,  and  if  the  defendant  shall  be  found  to  have 
a  good  one,  the  plaintiff  is  ready  to  advance  the  whole  sum.  Bat 
the  plaintiff  offers  the  alternatives,  that  the  6001  shall  be  repaid 
to  him,  or  that  the  leases  shall  be  sold. 

Mr.  Knight  for  the  defendant : — ^The  defendant  has  always  been 
ready  to  repay  the  60(M.  and  interest.  It  has  been  satisfactorily 
proved,  by  the  depositions  of  the  witness  Oliver,  that  the  plain- 
tiff agreed  to  lend  the  money  without  investigating  the  lessor's 
title  to  the  freehold. 

Mr.  Knight  then  read  from  Oliver's  deposition,  that  a  Mr.  All- 
wood  suggested  the  propriety  of  the  plaintiff  having  an 

[*83]  acknowledgment  of  the  600Z.,  and  drew  up  a  ♦memoran- 
dum, the  substance  of  which  was: — "Received  of  Mr. 

Bass  600Z.,  part  of  the  sum  of  3,000t  agreed  to  be  lent  by  Mr. 

Bass  for  five  years,  at  five  per  cent,  interest,  to  Mrs.  Clively,  on 

the  security  of  the  five  houses,"  and  which  the  deponent  signed 

The  Master  of  the  RoLia  (after  stating  the  prayer  ^  the 
bill) : — ^Now  that  there  was  an  agreement  is  distinctiy  made  out, 
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but  no  such  agreement  ajB  that  stated  in  the  plaintiffs  bill  has 
been  proved.  The  witness,  Oliver,  has  distinctly  deposed,  that 
the  plaintiff  was  not  to  require  the  landlord's  title  ;  the  plaintiff, 
therefore,  can  only  have  a  specific  performance  of  the  agreement 
as  proved,  he  cannot  have  a  decree  for  the  sale  of  the  property, 
to  raise  the  600Z.,  nor  for  a  mortgage  for  that  amount.  K  he 
does  not  choose  to  have  the  agreement  performed,  as  proved,  the 
bill  miLst  be  dismissed  with  costs. 

Mr*  RoupeU  elected  to  take  the  decree  for  specific  performance. 

Mr.  Knight  then  called  his  Honor's  attention  to  the  defendant's 
answer,  that  the  plaintiff  had  refused  to  go  on  with  the  agree- 
ment, and  that  the  defendant  was  anxious  to  perform  it 

The  Mastek  of  the  Rolls  : — ^Then  the  defendant  must  have 
her  costs.  The  plaintiff  does  not  obtain  the  decree  he  asks,  that 
he.  should  inspect  the  lessor's  title.  The  court  is  of  opinion,  that 
that  was  not  part  of  the  agreement ;  and  if  a  plaintiff  insists  upon 
what  he  is  not  entitled  to,  whilst  the  defendant  has  been  ready 
to  perform  the  agreement  really  entered  into,  the  defend- 
ant is  entitled  to  costs.  It  is  a  *firequent  practice  to  give  [*84] 
costs  against  a  plaintiff  who  has  a  decree, — the  real  ques- 
tion beings  by  whose  fault  were  the  costs  incurred. 

His  Honor  then  suggested,  that  the  better  way  would  be  for 
the  defendant  to  repay  the  600Z.  and  interest,  and  have  bacjc  her 
lease. 


William  Barnham,  Plaintiff;  and  Richard  Munn  and  Ann 
HIS  Wife,  Defendants. 

Payment  of  Money, — Costs, 

BoLL&~1829>  ITthJoly. 

A.  agreed  to  lend  B.  a  loan  of  BOOL,  navy  five  per  cent,  stock.    He  sold  the  ftaxdc 
for  bVll,  which  he  paid  to  &    A  bond  is  drawn  by  an  unprofesnonal  man,  W 
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ropay  "  the  sum  of  5 221,  (being  the  produce  of  6001  stock,  five  per  cent  navy,  or 
such  other  sum  as  would  replace  the  stock,)  with  lawM  interest."  A  sum  equal 
to  the  dividends  was  paid  half-yearly ;  but  B.,  on  dischai^ng  the  bond,  refused  to 
transfer  the  stock,  and  would  only  pay  the  money  received  by  her;  to  this  A. 
objected,  but  at  length  received  it,  and  gave  up  the  bond,  remonstrating  on  the 
injustice  of  the  proceedings,  but  being  told,  at  the  same  time,  that  the  money 
would  only  be  paid  in  discharge  of  the  bond.  , 
Held,  that  A.  had  no  relief  in  equity ;  he  should  not  have  received  the  money,  un- 
less the  party  paying  it  had  agreed  that  the  remedy  should  remain  open;  but 
costs  were  refiised. 

In  the  year  1815,  the  defendant,  Ann  Munn,  (then  Ann 
Adams,  widow,)  agreed  to  borrow  of  the  plaintiff  6001.  navy  5 
per  cent,  annuities,  and  to  pay  the  plaintiff  the  dividends  thereof 
untQ  she  retransferred  the  stock  to  him.  The  plaintiff  sold  out 
the  stock,  and  it  produced  522  Z.,  which  was  paid  over  to  Ann 
Munn,  who  then  executed  a  bond  for  1,000/.,  to  repay  to  the 
plaintiff  the  sum  of  522Z.  of  good  and  lawful  money  of  Great 
Britain,  (being  the  produce  of  600Z.  stock,  5  per  cent,  navy,  or 
such  other  sum  as  would  replace  the  stock,)  on  the  3d  day  of 
August,  1816,  with  lawful  interest  for  the  same. 

[*85]  *The  bill  stated  that  the  bond  was,  in  order  to  save 
expense,  drawn  by  a  person  not  in  the  profession  of  the 
law,  and  was  not,  according  to  the  terms  of  the  agreement  be- 
tween the  parties,  which  was,  that  the  stock  itself  should  be 
retransferred ;  and  there  were  various  circumstances  stated  in  the 
bill  in  confirmation  of  it :  but  Mrs.  Munn,  after  paying  the  divi- 
dends on  the  stock  for  many  years,  refused  to  transfer  the  stock, 
and  would  only  pay  the  522t,  which  the  plaintiff  for  some  time 
refused  to  accept ;  but  he,  being  much  in  want  of  money,  at 
length  did  receive  it,  and  gave  up  the  bond,  yet,  at  the  time  of 
doing  so,  he  strongly  protested  against  the  illegality  and  injustice 
of  the  proceeding.  The  bill  prayed  that  it  might  be  declared 
that  the  stock  should  be  replaced,  or  an  equivalent  paid  to  the 
plaintiff,  or  that  a  reformed  and  new  bond  might  be  executed  to 
him  for  the  difference,  being  ISOL 

Mr.  Treshve  and  Mr.  Preslandj  for  the  plaintiff,  proposed  to 
read  parol  evidence  of  the  agreement  really  made  between  the 
parties. 
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Mr.  Pepys  and  Mr.  JToc,  for  the  defendants,  objected  to  parol 
proof  being  received  of  an  error  in  the  instrument ;  but  the  ob- 
jection was  overruled. 

PlaintiflF's  counsel  then  read  depositions  which  proved  that 
the  agreement  was  as  stated  in  the  bill,  and  that  Ibt  had  been 
half-yearly  paid  to  the  plaintiff  which  was  the  amount  of  the 
dividend  on  the  stock  sold  out ;  and  afterwards  read  the  deposi- 
tion of  Mr.  Bower,  the  attorney  of  the  defendants,  as  to  what 
took  place  at  the  time  the  bond  was  discharged  by  the  defend- 
ants, wherein  he  deposed  that  the  plaintiff  did  remonstrate  on 
the  unfiaimess  and  injustice  of  returning  the  loan  in 
money,  *but  that  the  witness  told  him  he  could  only  pay  [*86] 
him  521i  in  discharge  of  the  bond.  That  the  plaintiflf 
at  first  refused  to  receive  the  money,  but  did,  before  he  left  the 
witness,  take  that  sum  and  give  up  the  bond;  and  plaintiff, 
whilst  he  was  receiving  the  money,  kept  uttering  his  complaint 
as  to  the  un&imess  and  injustice  of  returning  the  loan  in  money 
instead  of  stock,  or  not  paying  him,  in  addition  to  the  aforesaid 
sum,  the  difference  of  price  when  he  sold  out  the  stock  for  the 
accommodation  of  the  defendant,  Ann  Munn,  and  the  then  mar- 
ket pri«e  of  the  day  of  the  same  stock.  That  whilst  the  depo- 
nent was  paying  the  money  to  the  plaintiff,  or  immediately  after- 
wards, deponent's  partner,  Mr.  Lowe,  came  into  the  room,  and  a 
conversation  ensued  between  Mr.  Lowe  and  the  plaintiff  on  the 
subject  of  the  bond,  and  the  amount  paid  in  discharge  of  the 
same ;  when  Mr.  Lowe  remarked,  that  the  money  could  only  be 
paid  in  discharge  of  the  bond,  and  the  plaintiff  reiterated  his 
complaint  of  the  unfairness  and  injustice  of  not  replacing  the 
stock,  or  paying  him  the  difference,  until  he  was  desired  to  leave 
the  room.  There  was  no  evidence  that  the  plaintiff  was  distressed 
for  money. 

The  plaintiff's  counsel  argued,  that  the  loan  was  one  of  stock 
and  not  of  money ;  that  the  security  was  intended  to  be  to  re- 
invest the  stock ;  that  the  transaction  was  for  years  treated  as  a 
loan  of  stock,  by  the  annual  payment  of  the  sum  equal  to  the 
dividends,  and  other  evidence ;  and  that,  under  the  circumstances 
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in  which  the  bond  was  paid  and  returned,  there  was  no  abandon- 
ment of  the  plaintiff's  claun  for  the  difference,  and  that  the  cotirt 
would  interpose  to. reform  the  instrument.(a) 

[*87]  *The  Masteb  of  the  Kolls  : — The  question  is,  can 
the  plaintiff  now  sustain  the  suit  after  he  has  received  the 
money?  The  party  should  not  receive,  unless  in  doing  so  it  is 
stipulated  that  the  remedy  shall  remain  open.  I  am  of  opinion, 
that,  upon  the  evidence  of  Mr.  Bower,  this  bill  must  be  dismissed. 

Mr.  Pepys  applied  for  costs. 

Master  of  the  Eolls  : — ^I  cannot  give  costs. 

(a)  Tbvmshend  r,  SUmgrwmf  6  Ve&  328,  and  Hmkk  ▼.  Ths  Boyd  Exdumge  N* 
Co.,  1  Vea  317. 


[*88]  ^Between  George  Jackson,  PUff.;  and  Sir  Charles 
Forbes,  Baronet,  Thomas  Faulkner  Middleton 
AND  Caroline  Erskine,  his  Wife,  and  George  Jackson 
Jackson  and  John  Anderson  Jackson,  Ann  Jackson 
AND  Jane  Jackson,  all  Infants  out  of  the  Jurisdiction, 
John  Hopton  Forbes,  Administrator  ad  litem  of  Colin 
Anderson,  the  younger,  and  of  Jane  Jarvis  Anderson, 

BOTH  DECEASED,   MaTTHEW  HoLE,  ADMINISTRATOR   OF  THE 

Plaintiff's  deceased  Infant  Daughter,  Caroline  An- 
derson, AND  HIS  Majesty's  Attorney-General,  Defendants. 

Will. — Oonstruction. 

Rolia— 1829:  Monday,  13th  July. 

A  test&tor,  in  the  early  part  of  his  w%  gare  all  his  properly  amongst  his  fbar  ill»- 
gxtimate  children,  a  boy  and  three  girl%  sul^ject  to  such  regulations  and  legaoies 
as  he  should  thereafter  mention.  He  then  says :  "  As  the  whole  of  this  estate  is 
to  be  equally  divided  amongst  the  before  mentioned  four  children,  or  the  survivor 
of  them,  a  regular  division  must  be  made  of  the  estate  when  each  comes  of  age, 
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or  18  married ;  and  th«  share  of  such  person  is  not  to  be  oonaidered  anj  longer  as 
belonging  to  the  public  stock,  but  to  the  particular  person  so  coming  of  age,  if  a 
boy ;  when  the  girls,  or  any  one  of  them,  come  of  age  or  get  married,  I  hereby 
direct  that  their  shares  may  be  so  settled  on  themselves  during  their  lives,  and  on 
their  children,  in  equal  proportions  after  their  deaths;  that  it  will  not  be  in  the 
power  of  the  husband,  if  so  inclined,  to  injure  either  his  wile  or  children."  Tb% 
testator  then  proceeds:  "  Should  it  be  the  will  of  Almighty  God  to  take  one  or 
more  of  these  children  unto  himseli)  the  share  or  shares  of  such  children  dying 
without  issue  are  to  be  equally  divided  amongst  the  survivors ;  but,  in  case  of 
issue,  these  children  are  to  inherit  the  share  of  their  parents  amongst  them 
equally ;  and,  in  case  they  die  xvithout  issue,  it  is  to  return  for  the  benefit  of  the 
survivore  of  those  four  children,  or  their  fiunilies:  upon  the  reversion  of  any  som 
to  the  public  stock,  the  issue  of  a  deceased  child  is  to  have  the  share  which  its 
parent  would  have  had." 

Held,  that  the  boy,  on  attainmg  twenty-one,  took  an  absolute  interest  hi  his  share. 

Held,  that  the  daughters  took  for  life,  with  remainder  to  their  issue. 

Held,  that  on  either  daughter  dying  without  issue,  her  share  would  go  to  the  survi- 
vors of  the  four  children,  in  like  manner  as  their  original  shares. 

Colin  Anderson,  by  his  will,  dated  the  25th  October,  1802, 
disposed  of  his  property  as  follows :  "  I  desire  that  my 
house  and  grounds  in  the  island  of  *Coolabah,  together  [*89]  . 
with  my  household  furniture,  horses  and  liquors,  may  be 
sold  at  public  outcry  to  the  highest  bidder,  and  the  produce 
placed  to  the  credit  of  my  estate.  On  the  1st  of  January,  1802, 
I  shall  have  assets  in  India  to  the  amount  of  19,000/.  sterling, 
running  on  at  interest  with  mercantile  houses;  (therein  men- 
tioned,) and  I  am  entitled  to  a  further  division  of  prize  money. 
There  is  one  boy  at  home  named  Colin  Anderson,  bom  on  or 
about  the  25th  October,  1788,  now  at  school  at  Glasgow,  and 
boarded  with  Mr.  John  M* Arthur  there.  There  is  one  girl  in 
India,  named  Jane  Jarvis  Anderson,  (since  deceased,)  bom  at 
Poondamalie,  near  Madras,  on  the  2d  October,  1797.  Thera 
is  one  girl  in  India,  bom  at  Mangalore,  on  the  21st  September, 
1800,  named  Anne  Nesbitt  Anderson,  the  late  wife  of  the  plain- 
tiff. There  is  in  India,  bom  at  Coolabah, 
on  the  (meaning  the  defendant,  Caroline  Erskine 
Anderson.)  To  those  children,  or  the  survivors  of  them,  and 
their  heirs,  I  leave  the  whole  of  my  property  in  equal  divisions, 
subject  to  such  regulations  and  legacies  as  I  shall  hereafter  men- 
tion."   The  testator,  then,  after  giving  a  legacy  and  an  annuity 
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to  the  mother  of  three  of  the  chUdren,  and  giving  annuities  to 
his  father,  mother,  brother  and  sisters,  proceeds  as  follows:  "To 
provide  for  the  legacies  and  the  education  of  my  children,  my 
executors  are  hereby  directed  to  place  the  whole  of  the  estate 
securely  at  interest,  either  on  landed  property  or  in  some  public 
funds ;  (those  of  the  India  Company,  perhaps,  as  safe  as  any ;)  but 
I  leave  the  choice  entirely  to  my  executors,  ^n  whose  regard  for 
the  interest  of  the  children  I  have  implicit  confidence;  and 
yearly,  after  the  regular  payment  of  the  legacies  and  the  expenses 
of  the  children,  any  remaining  balance  is  to  be  added  to  the 
principal,  for  the  benefit  of  the  whole.    As  the  annuitants  die, 

the  principal  producing  such  annuity  is  to  revert  to  the 
[*90]     common  stock,  for  the  benefit  of  the  whole.     *As  the 

whole  of  this  estate  is  to  be  equally  divided  amongst  the 
before-mentioned  four  children,  viz.,  Colin  Anderson,  jun.,  Jane 
Jarvis  Anderson,  Anne  Nesbitt  Anderson,  and  ,  or 

the  survivor  of  them,  a  regular  division  must  be  made  of  the 
estate  when  each  comes  of  age,  or  is  married,  and  the  share  of 
such  person  is  not  to  be  considered  any  longer  as  belonging  to 
the  public  stock,  but  to  the  particular  person  so  coming  of  age, 
if  a  boy ;  subject,  however,  to  the  control  of  my  executors,  their 
heirs  or  assignees  for  nine  years  more,  when  he  will  have  arrived 
at  years  of  discretion,  if  ever.  When  the  girls,  or  any  one  of 
them,  become  of  age,  or  get  married,  I  hereby  direct  that  their 
shares  may  be  so  settled  on  themselves  during  their  lives,  and 
on  their  children  in  equal  proportions  after  their  deaths,  that  it 
will  not  be  in  the  power  of  their  husbands,  if  so  inclined,  to  in- 
jure either  their  wives  or  children ;  and  my  executors,  their 
heirs  and  assignees,  are  hereby  supplicated  to  take  every  possible 
precaution  against  so  distressing  an  event  Should  it  be  the 
will  of  God  to  take  one  or  more  of  these  children  unto  himself, 
the  share  or  shares  of  such  children  dying  without  issue  are  to 
be  equally  divided  amongst  the  survivors ;  but  in  cases  of  issue^ 
these  children  are  to  inherit  the  share  of  their  parents  amongst 
them  equally,  and  in  case  of  their  dying  without  issue,  it  is  to 
return  for  the  benefit  of  the  survivors  of  those  four  children  or 
their  fiimilies :  upon  the  reversion  of  any  sums  to  the  public 
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stock,  the  issue  of  a  decesjsed  ohild  is  to  have  the  share  that  its 
parent  would  have  had  if  living.  But,  again,  if  such  issue  die 
without  issue,  the  whole  of  its  original  and  after  shares  revert  to 
the  common  stock.  And  I  hereby  constitute,  nominate  and  ap- 
point my  beloved  brothers  Lieutenant  Alexander  Anderson, 
Patrick  Anderson,  Lieutenant-Colonel  Lacklan  M'Quarie, 
and  Charles  Forbes,  of  Bombay,  *E8quire,  executors  of  [*91] 
this  my  last  wiU  and  testament,"  The. testator  after- 
wards made  a  codicil  to  his  said  will,  whereby,  amongst  other 
things,  he  directed  his  house  and  land  to  be  sold,  and  he  gave 
various  legacies  to  certain  persons  therein  mentioned,  and  then 
proceeded  as  follows :  "  Messrs.  Forbes  and  Co.  of  Bombay,  re- 
ceive the  interest  half-yearly  of  the  three  notes  into  which  the 
opposite  sum  of  82,000  rupees  is  divided  or  opposed  in  the  name 
of  each  child  at  9  per  cent,  per  annum,  until  they  can  place  it 
out  to  more  or  equal  advantage  in  the  funds  of  the  honorable 
East  India  Company.  I  wish  these  sums  to  continue  accumu- 
lating until  such  progressively  shall  amount  to  8,000t  sterling, 
the  expenses  of  maintaining  and  educating  these  children,  in  the 
meantime,  to  be  defrayed  by  me  or  at  my  expense.  The  reason 
why  I  have  made  this  separate  provision  for  these  three  children 
is,  that  they  may  be  independent  of  me  in  case  I  should  marry 
and  have  more  children ;  but  in  the  event  of  my  death  without 
an  increase  of  fiimily,  my  will  will  show  the  manner  in  which  I 
wish  whatever  property  I  may  die  possessed  of  to  be  distributed, 
including  the  opposite  82,000  rupees,  with  its  interest.  I  have 
paid  for  a  cornetcy  for  Colin  Anderson,  jun.,  in  his  Majesty's 
nineteenth  regiment  of  light  dragoons,  on  the  29th  of  September, 
1802 :  of  course,  in  case  of  my  death,  an  equal  amount  of  my 
property,  with  the  interest  from  that  day,  will  be  credited  to  each 
of  the  girls,  and  the  remainder  then  equally  divided  amongst 
the  four  children,  or  the  survivors  of  them,  agreeably  to  the 
tenor  of  my  will. 

"  1803,  January  1.  Lodged  in  the  treasury  of  Bombay  of  the 
East  India  Company,  82,000  rupees,  as  a  loan  at  eight  per  cent., 
the  interest  payable  in  Bombay  half-yearly,  for  the  sole  use 
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[*92]    and  benefit  of  the  under-mentioned  *children,  and  in  the 
proportions  aet  down  opposite  to  their  respectiye  names. 

Jane  Jarvis  Anderson  •  -  •  ^  18,600 
Ann  Nesbitt  Anderson  -  •  •  .  10,245 
Caroline  Erskine  Anderson    •        •        •»      8,155 

Bombay  rupees,  32,000" 

The  testator  died  in  1804,  leaving  his  children,  the  said  Colin 
Anderson,  Ann  Nesbitt  Anderson,  Jane  Jarvis  Anderson,  (since 
deceased,)  and  Caroline  Erskine  Anderson,  the  re^duaiy  l^a* 
tees  named  in  his  wUl  and  codicil;  and  Charles  Forbes  proved 
the  will  in  the  Prerogative  Court  of  Canterbury.  Colin  Ande^ 
son  attained  the  age  of  twenty-one,  and  was  of  the  age  of  thirty 
years  when  the  first  bill  was  filed  on  the  26th  day  of  May,  1819* 
In  May,  1819,  Ann  Nesbitt  married  the  plainti£^  George  Jack- 
son, and  previously  thereto,  marriage  articles  were  executed, 
whereby  the  plaintiff  covenanted  to  vest  in  trustees  all  such 
moneys  as  she  might  be  entitled  to  of  the  estate  of  the  testator, 
upon  trust  to  pay  the  dividends  to  her  for  life,  then  upon  trust 
for  the  children,  as  Jackson  and  wife,  or  the  survivor  should  ap* 
point ;  and  in  de&ult  of  appointment,  in  trust  for  the  children 
of  the  marriage,  with  survivorship,  and  accruer  amongst  them; 
and  if  there  were  no  children,  upon  trust  for  such  persons  as 
the  wife  should  by  her  will  appoint.  The  original  bill,  in  which 
Mrs.  Jackson,  formerly  Ann  Nesbitt,  was  joined  with  her  hus- 
band as  plaintiff,  prayed  that  the  rights  of  all  parties  in  the 
residuary  estate  and  effects  of  the  testator  might  be  ascertained, 
and  the  share  of  Ann  Nesbitt  transferred  into  the  names  of  the 
trustees  of  the  marriage  settiement,  and  that  the  dividends  that 
had  accrued  due  of  her  share  might  be  paid  to  tiie  plaintiff. 

[*98]  *Caroline  Erskine  Anderson,  with  the  approbation  of 
the  <50urt,  married  the  defendant^  J.  F,  Middleton,  and 
articles  of  settiement  were  entered  into  with  the  approbation  of 
the  master :  the  plaintiff  and  his  wife  had  five  children.  Jsm 
Jarvis  Anderson  died  an  infant  unmarried.    In  Easter  term, 
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1825,  the  plaintiff  and  his  wife  filed  their  supplemental  bill 
against  the  Attorney-General,  stating  the  illegitimacy  of  Colin 
Anderson,  the  son,  and  that  he  had  departed  this  life  without 
leaving  any  next  of  kin. 

Letters  of  administration  to  both  Jane  and  Colin,  the  son,  were, 
with  the  consent  of  the  Attorney-General,  granted  to  the  defend- 
ant, J.  Hopton  Forbes.  Ann  Nesbitt  died  in  November,  1827, 
having  previously  made  her  will,  whereby,  pursuant  to  the 
power  given  to  her  by  her  settlement,  she  gave  her  property  to 
her  husband,  the  plaintiff,  in  case  her  children  should  not  live  to 
attain  twenty-one ;  the  plaintiff  took  administration  to  his  wife's 
^fects. 

Mr.  Rouped  and  Mr.  Oarratt  for  the  plaintiff; — The  question 
in  the  case  is,  what  interests  and  rights  the  four  illegitimate  chil- 
dren of  the  testator  took  in  his  residuary  estate?  and  we  submit 
that  they  took  an  interest  for  life,  or,  if  a  greater  interest,  that  it 
was  an  interest  vested,  subject  to  be  divested  in  the  event  of 
their  dying  without  issue ;  and  it  is  in  particular  the  question 
with  respect  to  the  share  of  Colin  Anderson,  one  of  those  chil- 
dren :  we  contend  that  he  did  not  take  an  absolute  interest  in  the 
fourth  part  of  the  estate  of  the  testator,  although  he  attained  the 
age  of  twenty-one  years,  and  that  his  share  on  his  death  without 
issue  reverted  to  the  common  stock.  The  share  of  Jane  Jarvis 
fell  into  the  general  ftmd :  she  died  before  Colin.  In  the  former 
part  of  the  will  the  testator  used  words  which  would 
seem  *at  first  to  give  to  his  son  Colin,  on  his  attaining  [*94] 
the  age  of  twenty -one,  an  absolute  interest ;  but  these 
words  followed :  "  subject  to  such  regulations  and  legacies  as  I 
shall  hereafter  mention."  In  the  subsequent  part  of  the  will  he 
says,  "  In  case  of  issue,  these  children  are  to  inherit  the  share  of 
their  parents  among  them  equally ;  and  in  case  of  their  dying 
without  issue,  to  be  divided  amongst  the  survivors.**  The  testa- 
tor has  clearly  shown  his  intention  to  be,  that  the  interest  Colin 
was  to  take,  even  in  the  event  of  his  attaining  twenty -one,  was 
an  interest  subject  afterwards  to  be  divested,  in  the  event  of  his 
dying  without  issue.    Now,  the  mode  of  construing  an  instru- 
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ment  of  this  sort,  where  in  the  will  itself  there  is  contained  con- 
tradictory clauses  which  cannot  be  reconciled,  is,  that  the  last 
clause  shall  have  effect;  and  in  this  case,  in  the  first  part  of  the 
will  the  testator  seems  to  have  given  an  absolute  interest,  and  in 
a  subsequent  part  he  appears  to  have  had  an  intention  to  qualify 
it  The  rule  of  construction  will  give  effect  to  the  latter  part  of 
the  wilL  The  rule  is  so  laid  down  in  Lord  Coke's  1st  Institute, 
112  B.  "  Here,  by  (&c.,)  is  to  be  understood,  as  well  devises  of 
chattels  real  or  personal,  as  of  freehold  and  inheritance :  also, 
that  in  one  will,  where  there  be  divers  devises  of  one  thing,  the 
last  devise  taketh  place ;  cum  auo  inter  sepugnantia  reperiurdwr 
in  tesiamentOj  uUimum  raium  es^."  There  may  be  a  seeming  re- 
pugnance in  this  will,  and,  upon  the  principle  laid  down  in  Coke, 
the  latter  part  of  the  will  is  to  prevail.  In  the  case  of  Sims  and 
Doughty^ip)  a  question  arose  upon  their  being  repugnant  clauses 
in  the  will.  The  Master  of  the  Rolls  there  says,  "  I  know  of  no 
rule,  but  by  taking  the  subsequent  words  as  an  indication  of  a 
subsequent  intention :  the  court  is  in  a  dilemma,  and  cannot  act 

at  all  imless  they  do  that."  In  GaUandy.  Leonard^{b)  the 
[*95]     court  said,  "  Undoubtedly,  if  the  successive  *clauses  of  a 

will  are  irreconcilable,  the  rule  is  to  give  effect  to  the 
last  clause,  on  an  idea  that  the  testator  may  have  altered  his  in- 
tention." In  an  early  part  of  the  will  before  the  court,  in  which 
it  is  supposed  the  testator  may  have  given  an  absolute  interest, 
he  has  qualified  it  by  saying  that  it  is  subject  to  such  regulations 
and  legacies  as  he  should  thereafter  mention ;  and  the  language 
of  the  subsequent  part  of  the  will  limits  the  interest  which  the 
parties  are  to  take.  Then  there  is  another  question  which  arises 
in  this  case  upon  the  codicil  relative  to  the  cometcy,  which  the 
testator  had  purchased  for  his  son  Colin,  on  which  we  con- 
tend, that  the  amount  of  what  the  testator  paid,  together  with 
interest  from  the  time  he  advanced  the  payment,  should  also  be 
credited  in  three  parts  to  the  three  girls.  It  should  be  stated  to 
the  court  that  a  settlement  was  made  on  the  marriage  of  the 
plaintiff  with  Ann  Nesbitt  Anderson :  that  settlement  has  not 

(a)  5  Yea.  24*7. 
(P)  1  Swanst  163. 
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conformed  exactly  to  the  testator's  intentions;  but  it  is  not  now 
intended  to  raise  any  question  respecting  it,  the  object  of  the  suit 
being  to  take  the  judgment  of  the  court  with  respect  to  the  inter- 
ests of  these  parties  under  the  will,  and  the  events  that  have  hap- 
pened. 

Mr.  Rose  for  the  Attorney-General. 

JXr  Charles  WethereU  appeared  for  Mrs.  Middleton. 

Mr.  Treslove  and  Mr.  Millar  for  other  defendants. 

The  Master  of  the  Rolls: — ^The  interest  on  the  4,000 
rupees,  the  price  of  the  cometcy,  must  be  calculated  from  the 
death  of  the  testator  and  not  from  the  time  of  payment  I  am 
clearly  of  opinion  that  the  share  of  the  boy  vested  at  twenty -one, 
and  that  the  words  of  the  will  which  apply  to  the  survi- 
vorship are  necessarily  confined  to  the  girl's  shares.  *It  [*96] 
is  true  that  if  two  parts  of  the  will  are  plainly  inconsist- 
ent with  each  other,  the  court  is  necessarily  driven  to  adopt  the 
latter  part  of  the  will  as  expressing  the  real  intention  of  the  tes- 
tator; it  must  necessarily  presume,  where  there  is  that  incon- 
sistency, that  he  meant  that  which  he  has  last  expressed ;  but 
the  most  rational  rule  of  construction  is,  that  it  is  never  to  be 
•inferred,  if  it  can  be  avoided,  that  the  testator  meant  to  make 
inconsistent  provisions  in  his  will ;  and  the  object  of  the  court  is 
to  reconcile,  if  it  can,  the  whole  will.  Applying  that  principle 
to  this  will,  it  appears  to  me  to  have  been  the  intention  of  the 
testator,  that  the  boy  on  attaining  twenty-one  should  take  an  ab- 
solute interest;  but  with  respect  to  the  daughters,  that  they 
should  take  for  life  only,  and  their  issue  after  their  deaths.  The 
early  part  of  the  will  expresses  only  an  intention  to  give  his 
whole  property  to  these  four  childrep,  subject  to  the  regulations 
after  mentioned.  It  is  plain,  therefore,  that  he  did  not  mean  to 
give  his  whole  property  absolutely  to  these  four  children,  but 
that  he  meant  to  introduce  some  qualification  of  that  absolute 
interest ;  and  you  must  look,  therefore,  at  the  second  part  of  the 
willy  in  order  to  see  what  was  the  qualification  he  had  in  his  mind 
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in  making  the  former  part  of  his  will.  The  words  are,  "  As  the 
whole  of  the  estate  is  to  be  equally  divided  amongst  the  hefore 
mentioned  four  children  or  the  survivor  of  them,  a  regular  divi- 
sion must  be  made  of  the  estate  when  each  becomes  of  age  or  is 
married."  Now,  "  when  each  becomes  of  age  or  is  married," 
you  must  apply  to  that  expression  the  construction  reddendo  sin' 
gula  singulis  when  the  boy  comes  of  age,  or  when  the  girls  come 
of  age  or  are  married,  "  and  the  share  of  such  person  is  not  to 
be  considered  as  any  longer  belonging  to  the  public  stock,  but 
to  the  particular  person  so  coming  of  age,  if  a  boy."     The  words, 

therefore,  are  express,  that  if  the  particular  person  so 
[*97]    coming  of  age  is  *a  boy,  then  his  share  is  no  longer  part 

of  the  common  stock,  but  becomes  his  absolute  property. 
Then  he  introduces  words,  of  which  it  is  difficult  to  understand 
the  meaning:  "  Subject,  however,  to  the  control  of  my  execu- 
tors, their  heirs  and  assigns,  for  nine  years,  when  he  will  have 
arrived  at  years  of  discretion."  What  sort  of  control  a  court 
could  impose  on  this  absolute  vested  gift  it  is  very  difficult  to 
conceive.  The  testator  has  not  expressed  himself  in  a  manner 
that  would  authorize  any  interference  on  the  part  of  the  court ; 
but  the  question  does  not  arise,  it  being  admitted  that  he  did 
attain  thirty.  "  When  the  girls,  or  any  of  them,  become  of  ^ 
or  get  married,  I  hereby  direct  that  their  shares  may  be  settled 
on  themselves  during  their  lives,  and  on  their  children  in  equal 
proportions  after  their  deaths,  that  they  may  not  be  in  the  power* 
of  their  husbands."  Here  the  testator  has  qualified  the  interest 
of  the  daughters  to  an  interest  for  life,  giving  the  remainder  after 
the  life  interest  of  the  daughters  to  their  children.  And  he  pro- 
ceeds to  state,  "  Should  it  be  the  will  of  Almighty  God  to 
take  one  or  more  of  these  children  unto  himself  the  share  or 
shares  of  such  children  dying  without  issue  are  to  be  equally 
divided  amongst  the  survivors."  Now,  to  make  the  will  wholly 
consistent,  this  must  be  the  meaning:  if  those  daughters  should 
die  without  issue,  then  the  share  of  the  daughter  so  dying  with- 
out issue  is  to  go  amongst  the  survivors  of  the  four  children ; 
and  the  same  idea  is  to  be  pursued  throughout  the  remaining 
expressions,  which  arc  to  be  understood  in  precisely  the  same 
manner.    The  only  circumstance  that  oreated  the  least  doubt  in 
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my  mind  upon  this  construction  was  this,  "  The  share  is-  to  re- 
turn for  the  benefit  of  the  survivors  of  those  four  children  or 
their  families,"  But  here,  again,  we  must  consider  the  construc- 
tion reddendo  singula  singulis  to  the  boy  according  to  the 
nature  of  his  original  interest,  namely,  *an  absolute  [*98] 
vested  interest ;  but  with  respect  to  the  daughters,  accord- 
ing to  the  nature  of  the  interest  given  in  the  original  shares  to 
the  daughters  and  their  families,  and  would  not  depend  upon 
the  daughter's  surviving  the  person  whose  share  should  happen 
BO  to  devolve  to  the  survivor  or  survivors.  Upon  the  whole, 
therefore,  I  think  it  very  clear  here  that  Colin  Anderson  was 
absolutely  entitled  to  the  original  share,  and  to  the  accruing 
share,  and  that  if  he  were  illegitimate,  and  died  without  issue,  it 
necessarily  follows  that  the  crown  is  now  entitled. 


It  is  impossible  to  make  this  will  consistent  or  rational  but  by 
giving  the  boy  a  vested  interest,  and  applying  this  expression 
with  respect  to  the  issue  of  the  girls,  and  that  is  done  without 
the  least  violence  whatever :  the  testator  meant  that  the  daugh- 
ters should  take  only  for  their  lives,  and  that  they  should  take 
it  as  a  provision  for  their  protection  against  any  improper  con- 
duct on  the  part  of  their  husbands,  and  that  after  their  death,  it 
was  to  go  to  their  children.  I  must  declare  that  Colin  Anderson 
took  a  vested  interest  in  his  original  share  at  twenty-one.  I  am 
also  of  opinion,  that  upon  the  death  of  Jane  Jarvis,  one  of  the 
children,  he  took  a  vested  interest  in  one-third  of  her  share,  the 
other  two  daughters  being  then  alive,  and  that  the  other  two- 
thirds  of  her  share  went  to  the  other  two  daughters  for  their  lives 
only ;  with  remainder  to  their  issue,  in  the  same  manner  as  the 
will  disposes  to  the  daughters  of  their  original  shares. 

July  17th, — ^Mr.  Roupell  and  Mr.  Oarratt  called  his  Honor's 
attention  to  a  point  in  the  minutes  which  the  parties  had  not 
been  able  to  settle,  as  to  the  rate  of  interest  to  be  payable 
on  what  the  testator  had  laid  out  in  the  purchase  *of  a     [*99] 
cometcy  for  his  son  Colin.    The  testator's  property  bore 
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Indian  interest  for  a  time,  and  at  the  testator's  death  it  was  ac- 
tually vested  in  India,  and  continued  there  some  time  afterwards. 

The  Master  of  the  Rolls  inquired  how  long  the  property- 
remained  in  India ;  but  there  was  no  distinct  evidence  of  the 
time  it  remained  there  after  the  testator's  death :  it  was  brought 
home  for  the  purpose  of  being  divided,  and  the  estate  was  ad- 
ministered in  this  country.  His  Honor  declared  that  he  could 
not,  in  the  absence  of  evidence,  give  more  than  four  per  cent,  the 
interest  of  the  court.  His  Honor  afterwards  added,  that  he  could 
not  intend  that  if  this  money  had  not  been  applied  to  the  pur- 
chase of  the  cometcy,  it  necessarily  would  have  been  employed 
in  India,  and  have  produced  Indian  interest. 

The  minutes  of  the  decree,  so  far  as  they  refer  to  the  principal 
points  of  the  case,  are  as  follows :  Declare  that,  according  to  the 
true  construction  of  the  testator's  will,  Jane  Jarvis  Anderson, 
Ann  Nesbitt  Anderson  and  Caroline  Erskine  Anderson,  the  three 
residuary  legatees,  who  were  girls,  were  in  no  event  to  take  more 
than  an  interest  for  their  respective  lives ;  but  that  Colin  Ander- 
son, one  of  the  residuary  legatees,  who  was  a  boy,  was  to  take 
an  absolute  vested  interest  on  attaining  his  age  of  twenty-one 
years ;  declare,  that  while  all  the  residuary  legatees  continued 
under  age  and  unmarried,  the  residue  of  the  testator's  estate 
formed  an  aggregate  fund,  out  of  the  interest  whereof  they  were 
to  be  maintained  and  educated,  and  that  the  surplus  interest, 
aft«r  paying  the  expenses  of  their  maintenance  and  education, 
was  to  be  invested  and  added  to  the  principal,  for  the  benefit  of 
the  persons  who  should  be  eventually  entitled  thereto :  and  de- 
clare, that  the  late  defendant,  Colin  Anderson,  upon  at- 
[*100]  taining  *his  age  of  twenty-one  years,  became  absolutely 
entitled  to  one-fourth  part  of  the  aggregate  fund,  and  all 
subsequent  interest  and  accumulation  thereof;  but  in  computing 
such  fourth  part,  he  is  to  be  charged  with  the  sum  which  the  tes- 
tator paid  for  a  cometcy  for  him,  with  interest  thereupon  from 
the  death  of  the  testator,  at  the  rate  of  four  pounds  per  cent.,  ac- 
cording to  the  direction  of  the  testamentary  paper  relating  there- 
to :  and  declare,  that  the  remainder  of  the  aggregate  Amd,  after 
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deducting  such  the  fourth  share  of  the  said  Colin  Anderson,  con- 
tinued, until  the  death  of  the  said  Jane  Jarvis  Anderson,  to  be 
one  aggregate  fiind,  out  of  the  interest  whereof  she  and  the  two 
other  residuary  legatees,  (the  late  plaintiff,  Ann  Nesbitt  Jackson, 
then  Ann  Nesbitt  Anderson,  and  the  defendant,  Caroline  Erskine 
Middleton,  then  Caroline  Erskine  Anderson,)  were  to  be  main- 
tained and  educated ;  and  that  the  surplus  interest  thereof,  after 
paying  the  expense  of  their  maintenance  and  education,  was  to 
be  invested  and  added  to  the  principal,  for  the  benefit  of  the  per- 
sons who  should  eventually  be  entitled  thereto :  and  declare,  that 
upon  the  death  of  the  said  Jane  Jarvis  Anderson,  under  the  age 
of  twenty-one  years,  and  without  having  been  married,  the  said 
Colin  Anderson  became  further  absolutely  entitled  to  one  third 
part  of  the  third  share,  in  which  she  had  a  life  interest,  of  and  in 
the  said  remaining  aggregate  fund,  and  that  the  residue  of  such 
aggregate  fund  still  continued,  until  the  marriage  of  the  said  late 
plaintiff,  Ann  Nesbitt  Jackson,  to  be  one  aggregate  fund,  out  of 
the  interest  whereof  she  and  the  said  defendant,  Caroline  Erskine 
Middleton,  then  Caroline  Erskine  Anderson,  were  to  be  main- 
tained and  educated ;  and  that  the  surplus  interest  of  such  re* 
maining  aggregate  fund,  afler  paying  the  expense  of  such  main- 
tenance and  education,  was  to  be  invested  and  added  to  the  prin- 
cipal, for  the  benefit  of  the  persons  who  should  eventu- 
ally *become  entitled  thereto :  and  declare  that,  upon  [*101] 
the  marriage  of  the  late  plaintiff,  Ann  Nesbitt  Jackson, 
then  Ann  Nesbitt  Anderson,  she  became  entitled  for  her  life,  for 
her  separate  use,  to  the  interest  of  one  moiety  of  the  said  then 
remaining  aggregate  fund ;  and  that  the  other  moiety  thereof 
continued  till  the  marriage  of  the  said  defendant^  Caroline  Er- 
skine Middleton,  then  Caroline  Erskine  Anderson,  to  be  a  trust 
fund,  out  of  the  interest  whereof  she  was  entitled  to  be  main- 
tained and  educated ;  and  that  the  surplus  of  such  interest,  after 
paying  the  expenses  of  her  maintenance  and  education,  was  to 
be  invested  and  added  to  the  principal,  so  as  to  form  an  aggre- 
gate fund,  for  the  benefit  of  the  persons  eventually  entitled  there- 
to :  and  declare,  that  on  the  marriage  of  the  defendant,  Caroline 
Erskine  Middleton,  then  Caroline  Erskine  Anderson,  she  became 
entitled  for  her  life,  for  her  separate  use,  to  the  interest  of  the 
Vol.  L  7 
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said  then  remaining  aggregate  fiind :  and  declare,  that  on  the 
death  of  the  late  plaintiff,  Ann  Nesbitt  Jacksoh,  the  share  of  the 
testator*s  residuary  estate,  to  the  interest  whereof  she  became  en« 
titled  for  her  life  as  aforesaid,  and  the  subsequent  interest  and 
accumulations  thereof  became,  under  the  trusts  of  the  said  will 
and  codicils,  divisible,  in  equal  shares,  among  her  surviving  chil* 
dren  and  the  legal  personal  representatives  of  her  deceased  chil* 
dren,  but  subject  as  to  the  plaintiff,  George  Jackson's  beneficial 
interest  in  the  shares  of  his  deceased  children,  as  their  &ther  and 
sole  next  of  kin,  to  such  claims,  if  any,  as  the  surviving  childreQ 
of  the  late  plaintiff,  Ann  Nesbitt  Jackson,  maj  have  under  hear 
marriage  articles,  as  to  which  the  court  reserves  the  consideration 
thereof  until  after  the  master  shall  have  made  his  report :  and 
declare,  that  the  share  and  interest  which  so  vested  as  aforesaid 
in  the  said  Colin  Anderson,  deceased,  with  the  accumulations 

thereof,  now  belong  to  his  Majesty,  subject  to  the  pay* 
[*102]    ment  thereout  of  the  costs  smd  expenses  '^^incuired  bj 

the  said  defendant,  John  Hopton  Forbes,  in  taking  oat 
letters  of  administration  to  the  said  Colin  Anderson,  the  younger^ 
and  Jane  Jarvis  Anderson  ad  litem.  And  let  the  master  inquire 
how  much  of  the  clear  residue  belongs  to  his  Majesty,  and  how 
much  to  the  plaintiff,  George  Jackson,  as  administrator,  with  the 
will  annexed  of  his  late  wife,  Ann  Nesbitt,  in  respect  of  the  ia* 
terest  and  accumulations  of  the  share  to  which  she  was  entitled 
for  her  life,  and  how  much  thereof  belongs  to  her  surviving  chil* 
dren,  and  the  rq)resentatives  of  her  deceased  children,  in  respeet 
of  the  principal  of  such  share,  and  the  interest  and  accumulations 
thereof  since  her  death,  and  how  much  thereof  belongs  to  the 
said  defendant,  Caroline  Erskine  JMiddleton,  in  respect  of  the  hj^ 
gone  interest  and  accumulations  of  the  share  to  which  she  is  en* 
titled  for  her  life,  and  how  much  thereof  is  the  principal  of  such 
share. 
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Sooich  BerUdbk  Bond, — Heir  at  Law, 

WESTMorvm  H4LL.~1 829 : 1 1  th  July. 

A.,  being  entitled  to  a  Scotch  heritable  bond,  devised  it  with  other  property. 

The  heritable  bond  does  not  peas,  bat  descends  to  the  heir  at  law. 

It  is  Imauitonal  that  ttwre  is  also  a  personal  obligatioiL 

The  debt  stiU  relniis  its  rati  obaraeter  as  the  /w  iwMmml 

Mrs.  Akk  Frances  Middlstok,  by  her  will,  gave  the  mm  of 
80,0002^  of  whidi  5,000L  was  lent  bj  lier  on  ike  estate  of  Qeorge 
Johnstone,  Esq.,  on  mortage.  A  reference  having  been  made 
to  the  master,  to  inquire  what  was  the  nature  of  diis  security,  he 
made  a  report  thereon,  of  which  the  following  is  the  eflfect : — 

George  (Irant,  of  Leaston,  in  the  constabulary  of  Haddington 
and  county  of  Edinburgh,  merchant  in  London,  by  his  bond  bear- 
ing date  the  5th  of  Augu£i,  1779,  bound  himself,  his  heirs,  exec* 
utors  and  successors,  to  infeft  Mary,  his  wife,  in  an  annuity  of 
600^  sterling,  to  commence  at  the  time  of  his  death  or  bank- 
ruptcy, furth  of  his  lands  of  Leaston,  Plewland  Hill,  and  others 
theron  mentioned.  And  by  an  instrtunent,  of  the  aame  date,  the 
said  Oeoiige  Grant  enfeoffed  his  said  wife  in  the  said  annuity  upon 
his  said  lands.  George  Grant  sold  the  lands  to  George  Johnstone ; 
and  it  was  agreed  that  the  latter  should  retain  10,0002.  of  the  pur- 
dtaae  money,  as  a  capital  to  answer  the  said  eventual  annuity, 
and  which  sum  was,  by  the  disposition  of  the  lands,  declared  to 
be  a  real  burden  or  charge  thereon;  and  it  was  therein  recited 
that  Mr.  George  Johnstone  should  give  a  personal  bond,  over  and 
above  making  it  a  real  burden.  The  said  George  Johnstone,  by 
his  bond  bearing  date  the  2d  day  of  March,  1802,  and  registered 
in  the  books  of  Session  19th  day  of  October,  1807,  after  reciting 
the  said  heritable  bond,  became  bound  to  pay  the  interest  of  the 
said  sum  of  10,000Z.  to  the  said  George  Grant  during 
the  joint  lives  of  him  and  the  said  Mary  Ghunt,  or  *until  [*104] 
die  dKmld  become  entitled  to  the  annuity,  and  to  pay  the 
said  capital  sum  itself  to  the  said  George  Grant,  his  heirs  or  suc- 
cessors, at  and  upon  the  decease  of  the  said  Mary  Grant ;  whicljL 
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obligation,  so  &r  as  respected  the  principal  or  capital  sum,  was 
subsequently  renounced  and  discharged  by  the  said  George  Grant 
George  Grant  and  Mary  Grant,  by  deed  executed  on  the  5th  of 
October,  1807,  and  ratified  by  her  on  the  same  day,  conveyed  to 
J.  Cassin,  G.  Smith  and  James  Bellamy,  their  heirs,  executors  or 
assigns,  the  interest  of  the  said  sum  of  10,000/.,  and  all  the  right 
and  possession  of  him,  (George  Grant,  from  and  after  the  term  of 
Martinmas,  1807,  during  the  joint  lives  of  him  and  the  said  Maiy 
Grant,  and  also  the  said  eventual  annuity  of  500/.,  during  the  life  d 
the  said  Mary  Grant,  from  the  decease  or  bankruptcy  of  the  said 
George  Grant.  George  Johnstone,  by  his  heritable  bond  and  dispo- 
sition in  security,  bearing  date  the  26th  September,  1807,  registered 
in  the  books  of  the  Court  of  Session  the  28d  of  October,  1807, 
bound  himself  to  pay  to  the  said  Cassin,  Smith  and  Bellamy,  and 
the  survivor  of  them  and  his  heirs,  the  sum  of  10,000/.,  as  principal, 
within  three  months  ajfter  the  death  of  Mary  Grant,  witii  interest 
from  her  death.  He  conveyed  to  them,  in  real  security,  the  said 
lands,  for  the  payment  of  the  same  sum,  and  interest,  from  the 
death  of  the  said  Mary  Grant(a)  These  gentlemen  were  trustees 
for  Bobert  Foster  Grant,  Esq. ;  and  by  disposition  and  assign- 
ment in  April,  1809,  duly  registered  in  May,  1809,  they  made 

over  to  him,  his  heirs  and  assigns,  the  aforesaid  eventual 
[*105]     annuity  of  500/.,  ^payable  as  aforesaid,  and  the  interest  of 

the  said  principal  sum  of  10,000/.,  during  the  joint  lives 
of  the  said  George  Grant  and  Mary  Grant,  and  also  the  principal 
sum  itself,  payable  as  aforesaid,  at  the  death  of  the  said  Maiy 
Grant,  and  the  interest  thereof^  and  the  said  lands  in  security. 

B.  F.  Grant,  by  his  disposition  and  assignment,  bearing  date 
the  28d  day  of  December,  1809,  executed  in  London,  and  regis- 
tered in  the  books  of  the  Court  of  Session  in  Edinburgh,  the  17th 
February,  1810,  in  consideration  of  the  sum  of  10,000/.,  to  him 
paid  by  the  testatrix,  gave,  granted,  alienated  and  disposed  to  the 

(a)  The  Mowing  passage  oocure  in  this  instrument: 

"And  ftuiher  declaring  that  the  aforesaid  peraonal  obligatioi^  and  the  said  oon- 
Teyance  in  security,  were  and  should  bo  deemed  consistent;  and  it  should  be  oom- 
potent  to  the  said  persons  to  operate  payment,  hy  yirtue  of  either  of  the  said  secoii- 
ties  or  both,  and  by  personal  and  real  diligence  on  either  or  both,  without  innoTation 
or  confusion  of  rights." 
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testatrix,  and  lier  heirs  and  assigns,  the  said  annuity  of  6007.  ster- 
ling,  to  which  he  had  right  upliftable  forth  of  all  and  sunc^  the 
lands  of  Leaston  and  Plewland  Hills,  and  other  lands ;  and  he  as- 
signed  to  h^  generally  all  his  right  in  the  obligation  for  pay- 
ment  And  the  said  R.  F.  Grant  did  thereby  assign,  convey  and 
dispose  from  him  and  his  heirs  and  successors,  to  the  testatrix, 
the  interest  of  the  sum  of  10,0002.,  &om  Martinmas,  1809,  during 
the  joint  lives  of  the  said  G.  Grant  and  M.  Grant,  or  until  she 
became  entitled  to  the  annuity,  together  with  the  security  for  the 
payment  thereof,  and  the  bond  of  George  Johnstone,  surrogating 
and  substituting  the  testatrix  in  his  right  and  place.  And  B.  F. 
Grant  did  grant,  alienate  and  dispose  to  the  testatrix,  her  heirs 
and  assigns,  heritably  all  the  said  lands,  and  all  the  right  which 
he  had  thereto,  and  that  in  real  security  for  the  payment  of  the 
said  principal  sum  of  10,000/.  within  three  months  after  the  de- 
cease of  the  said  Mary  Grant,  and  interest  from  her  death.  And 
B.  F.  Grant  bound  himself  to  enfeoff  the  testatrix  of  the  said  lands 
by  double  enfeoflfinents ;  and  for  effecting  the  enfeoffment,  he  as- 
fflgned  to  the  testatrix  the  said  sum  of  10,000Z.  and  in- 
terest, together  with  the  said  heritable  bond  and  *dispo-  [*106] 
sition  in  security  granted  by  the  said  George  Johnstone, 
and  the  instrument  of  seisin  following  thereon,  substituting  the 
testatrix  in  his  place;  and  she  was  aftenvards  duly  enfeoffed. 
The  said  George  Johnstone,  then  residing  in  Hanover  square,  in 
the  county  of  Middlesex,  executed,  in  London,  a  bond  or  obliga- 
tion, bearing  date  the  81st  of  March,  1810,  unto  the  testatrix,  to 
secure  to  her  the  payment  of  the  interest  of  the  sum  of  10,000/. 
half  yearly,  during  the  joint  lives  of  the  said  George  Grant  and 
Mary  Grant,  or  until  the  right  of  the  said  Mary  Grant  to  the  said 
annuity,  secured  by  the  said  bond  of  2d  March,  1802,  took  place. 
And  in  the  margin  of  the  bond  is  the  following  note  or  memor- 
andum, signed  by  the  testatrix : — "  15th  August,  1814.  Eeceived 
of  the  Countess  St.  Antonio,  as  the  executrix  of  the  late  George 
Johnstone,  Esq.,  the  sum  of  5,000Z.,  in  part  payment  and  discharge 
of  this  bond;  and  the  further  sum  of  107/.  5^.,  being  for  all  in- 
terest on  the  10,000/.  to  this  15th  August,  1814,  and  for  which  I 
have  given  also  a  stamp  receipt. 

(Signed)  A.  F.  MroDLBTON." 
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Upon  tbeee  &et8  tbe  master  found  tihat  the  som  of  &^0OQL, 
part  of  the  aaid  capital  sum  of  10,000^,  was  paid  off  to  the  testae 
trix  in  her  lifetime,  by  the  Countess  St.  Antonio,  ibe  exec^iix 
of  the  said  Gecnrge  Johnstone,  in  part  dischai^ge  of  the  secnritieB 
for  the  sanoe ;  and  that  the  interest  on  the  remaining  6,000L  was 
paid  to  the  said  testatrix  or  her  committees  by  the  coontesB,  to 
witjiin  one  quarter  of  the  time  of  hear  death.  And  that,  upon  duo 
eonsideration  of  the  said  inurnment,  and  considetring  the  said  sum 
of  6,000/.  remaining  due  thereupon  to  the  testatrix, — ^was,  by  the 
law  of  Scotland,  real  estate  belanging  to  liie  testatrix  at  the  time 
<^her  death,  and  that  the  same  was  secured  by  the  aeyeral  instra* 
ments  before  stated;  and  that  as  the  same,  by  the  law  of  Sooi- 
land,  did  not  pass  by  the  will  or  codicils  of  the  testatrix, 
[^07]  the  '^same  was  then  vested  in  the  defendant,  Hastinga 
Nathaniel  Middleton,  as  the  heir  at  law  of  the  testatrix, 
for  his  own  use  and  benefit  When  this  cause  came  otn  for  fup* 
ther  directions,  it  was  referred  back  to  the  master  to  inquire  and 
certify,  "  Whether,  by  the  law  of  Scotland,  the  testatrix,  either 
in  her  own  name  or  in  the  names  of  the  obligees,  had  a  right  of 
personal  action  against  the  obligor  or  his  executrix,  eillier  in  re- 
spect of  the  bond,  bearing  date  the  2d  day  of  March,  1802,  or  the 
bond,  bearing  date  the  26th  day  of  September,  1807,  and  to  ia* 
quire  whether  George  Grant  and  Mary,  his  wife,  were  living  at 
the  time  of  the  testatrix's  death,  and  if  she  survived  hear  husband, 
a&d  if  now  living,  or  when  she  died." 

The  master  reported  that,  by  the  law  of  Scotland,  the  testatrix, 
either  in  her  own  name  or  in  the  name  of  the  obligees,  had  such 
right  of  personal  action  in  respect  of  either  bond  That  report 
was  made  upon  the  following  opinion  of  John  Hope,  Esq.,  the 
Solicitor-General  of  Scotland,  and  Mr.  Moncrief  of  the  Scotch 
bar:— 

'^  There  can  be  no  doubt  that  the  party  in  the  right  of  an  heri- 
table bond,  has  a  right  of  personal  action  against  the  debtor  or 
grantor  of  the  bond  and  his  executors  and  representatives,  for 
payment  of  the  sum  for  which  the  heritable  security  is  granted* 
The  real  or  heritable  security  is  added,  for  the  safety  of  the  credi- 
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toor,  to  the  p^wnal  obligation  of  the  debtor ;  and  when  a  debt  ia 
so  seeured,  important  consequences  follow  in  regard  to'tiie  suo* 
oession  c^  the  creditor's  interest  in  the  bond.  But  the  circum^ 
stance  that  the  creditor  has  obtained  real  security  for  the  payment 
of  his  debt,  in  no  degree  alters  the  right  to  demand  payment  in 
a  personal  action  against  the  debtor  or  his  representatives." 

The  master  also  reported  that  it  appeared  by  an  affi- 
davit sworn  on  the  18th  December,  1828,  that  the  *said    [*108] 
George  Grrant  was  then  alive ;  that  the  testatrix  died  on 
the  3d  day  of  November,  1823,  and  Mary  Grant,  on  the  5th  of 
December,  1823. 

Mr.  Treslove  and  Mr.  Bird  for  the  heir  at  law : — ^It  seems  by 
the  opinion  of  the  gentleman  of  the  Scotch  bar  that  a  personal 
action  lies  upon  every  heritable  bond ;  the  master  has  found  that 
it  was  real  estate,  and  descended  to  the  heir  at  law,  with  a  right 
to  personal  action.  In  the  case  of  WiUock  v.  Owhierlony^  in  tha 
House  of  Peers,  1772,  cited  in  Obver  v,  Strothoff,(a)  it  was  af- 
firmed by  the  decree  of  the  House,  that  heritable  bonds  could  not 
pass  unless  they  were  disposed  of  inter  vivos  by  the  proper  deed 
of  disposition,  according  to  the  laws  of  Scotland ;  but  the  case  to 
be  relied  on  is  that  of  Johnstone  v.  Bakery  reported  in  a  note  to 
the  case  c^  The  Duchess  of  Buccleugh  v.  Hoare.{b)  In  that  case  a 
heritable  bond  was  given,  to  a  moiety  of  which  the  testator 
therein  had  become  entitled,  and  he,  by  his  will,  devised  all  his 
real  and  personal  estate  upon  the  trusts  therein  mentioned.  And 
he  directed  that  all  his  property  and  securities  for  money  in  Scot- 
land should,  for  the  purposes  of  his  will,  be  considered  as  per- 
sonal estate,  and  passed  to  his  trustees  as  far  as  he  could  by  his 
will  affect  the  same,  as  if  the  same  were  his  personal  estate  in 
England.  A  case  was  laid  before  the  Lord  Advocate  of  Scot- 
land, who  thereupon  stated  his  opinion  to  be,  that  the  will  of  the 
testator  was  ineffectual  for  conveying  the  heritable  debt  in  ques- 
tion ;  but  that  the  same  did,  on  the  death  of  the  testator,  descend 
to  his  heir  at  law.   The  master  thereupon  reported,  that  the  herit- 

(o)  2  B.  0. 0.  33. 
9)  4  ICadd.  41  A. 
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able  bond  did  not  pass  bj  the  will,  but  descended  to  his  heir  at 
law.    And  Sir  William  Grant,  Master  of  the  Bolls,  decreed  ac* 

cordingly.  In  that  case,  also,  there  was  a  right  of  per- 
[*109]    sonal  action.    The  only  case  against  us  appears  to  *be 

that  of  The  Duchess  o/Buccleugh  v.  ffoare.  In  that  case 
an  English  bond  was  given,  and  the  Scotch  securities  were  only 
collateral ;  and,  under  the  special  circumstances,  it  was  there  deci- 
ded that  the  debt  was  personal  property.  That  is  not  the  case 
now  before  the  court ;  and  the  bond,  we  conceive,  descends  to 
the  heir  at  law.  The  third  bond  is  an  English  bond ;  but  that 
is  only  a  bond  securing  the  interest, 

Mr.  Pepys  for  the  administrators : — ^If  the  Scotch  bond  were 
given  originally,  then  it  is  real  estate,  but  if  collaterally,  it  is  not 
so.  All  the  cases  decide  that  heritable  bonds  as  such  do  not  pass 
by  an  English  wUl.  The  case  of  Johnstone  v.  Bakery  decided  by 
Sir  William  Grant,  related  to  a  purchase  of  a  heritable  bond ; 
but  we  are  the  purchasers  of  the  10,000t  Grant  was  unable  to 
make  a  title  to  the  estate  to  the  extent  of  the  annuity  of  5002.  a 
year  granted  to  his  wife,  whereupon  Johnstone,  the  purchaser, 
reserved  10,000Z.  of  the  purchase  money,  and  gave  a  bond. 

Mr.  Treslove : — ^It  was  provided  by  the  conveyance  itself  that 
the  10,000Z.  should  remain  in  the  hands  of  Johnstone  as  a  real 
burden.  Mrs.  Middleton  took  an  assignment  of  it  by  Scotch  se- 
curities. 

Mr.  Pepys  resumed : — ^The  bond  in  1802,  was  a  bond  to  pay 
the  10,0002. :  it  is  a  mere  debt,  and  not  an  interest  in  land.  In 
1807,  George  Grant  assigned  the  10,0002.  to  trustees  for  R.  F. 
Grant ;  and  in  1810,  the  transaction  took  place  between  the  tes- 
tatrix and  R.  F.  Grant  Under  which  class  of  cases  does  this 
case  fall?    In  one  case  it  does  not  pass  by  will;  in  the  other 

case,  where  the  Scotch  security  is  collateral  to  the  debt, 
[*110]    then  it  does.    This  being,  I  submit,  *within  the  case  of 

the  Duchess  of  Buccleugh  and  ffoare,  is  part  of  the  per- 
sonal estate,  and  passed  by  the  will. 

Mr.  Richards  followed: — ^It  has  been  decided  that  when  an 
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English  aecuiitj  is  given,  it  passes  as  personal  estate.  Mr.  John- 
stone's executrix,  the  Countess  of  St.  Antonio,  paid  off  a  part  of 
the  bond,  and  in  the  margin  is  written  a  receipt  for  6,000Z.  in 
part  Now  if  the  countess  paid  off  a  part  of  this  bond  as  exe- 
cutrix, there  was  personal  liability ;  and  having  paid  a  portion, 
could  the  countess  have  justified  a  refusal  to  pay  the  remainder  ? 
Mt.  Johnstone  and  his  executrix  made  themselves  personally 
liable ;  and  where  there  is  that  responsibility,  it  comes  within  the 
case  of  the  Duchess  ofBuccleugh  and  Hoare, 

Mr.  Bo9e  and  Mr.  Lynch  for  the  legatees : — ^The  master  has 
certified  that  there  was  a  right  of  personal  action  for  the  money 
against  Mr.  Johnstone.  The  security  is  a  personal  obligation, 
adding  only  the  incident  of  a  Scotch  security  and  the  enfeoffment 
of  a  heritable  property ;  it  is  a  personal  obligation  with  a  security 
binding  his  heir :  in  the  case  of  Johnstone  v.  Baker^  the  parties 
were  domiciled  in  Scotland.  We  are  entitled  to  consider  this  as 
personal  property  of  Mrs.  Middleton,  and  to  deal  with  it  accord- 
ing to  her  will. 

• 
Mr  Treshve: — This  is  the  case  of  a  man  who  does  not  pay  the 
purchase  money,  and  that  in  England  is  a  real  burden  upon  the 
land.    A  bond  to  a  man,  his  heirs  and  successors,  must  of  neces- 
sity be  realty :  it  is  similar  to  a  rent  charge  in  this  country: 

The  Master  of  The  Rolls  (after  adverting  to  the  bond  of 
1779,  and  the  assignment  to  trustees  for  Mr.  Robert  Fos- 
ter Grant) : — Mr.  *George  Johnstone  executed  a  new  [*lllj 
heritable  bond  to  the  trustees  for  Robert  Foster  Grant, 
and  in  that  new  heritable  bond  he  made  a  real  burden  on  the 
estate,  of  the  10,000Z.  to  be  paid  within  a  certain  term  after  Mrs. 
Grant^s  death ;  but  he  did  not  in  that  security  make  it  a  real 
burden  upon  the  estate,  that  the  interest  should  be  paid  during 
the  joint  lives  of  Mr.  and  Mrs.  Grant. 

This  heritable  bond,  like  the  former  one,  contained  also  the 
personal  obligation  of  Mr,  Johnstone. 
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By  the  disposition  and  assignation,  wliich  bears  date  two  jeara 
afterwards,  namely,  the  8d  of  May,  1809,  those  trustees  assigned 
to  Mr.  Bobert  Foster  Grant,  their  cestui  que  tmst,  the  benefit  of 
all  the  securities.  Mr.  Robert  Foster  Grant,  being  thus  entitled 
to  all  these  securities,  he,  by  a  deed  dated  the  28d  of  December, 
1809,  assigned  them  to  the  late  Mrs.  Middleton ;  and  she,  there- 
fore, stood  pecisely  in  the  same  situation  as  the  trustees  of  Mr. 
Bobert  Foster  Grant  had.  Mr.  Johnstone  executed  a  bond  to 
Mrs.  Middleton,  bearing  date,  81st  March,  1810,  whereby  Mr. 
Johnstone  engaged  to  pay  to  Mrs.  Middleton,  the  interest  of  the 
sum  of  10,000^  half-yearly,  during  the  joint  lives  of  the  said 
George  Grant  and  Mary  Grant  his  wife,  or  until  the  right  of  the 
said  Mary  Grant,  to  the  said  annuity,  secured  by  the  said  bond  of 
the  2d  March,  1802,  took  place.  This  was  an  English  bond ; 
and  of  consequence,  all  the  interest  that  she  derived  under  this 
English  bond,  would  necessarily  pass  by  her  will. 

(His  Honor  here  referred  to  the  opinion  of  the  Solicitor-Gen* 
eral  of  Scotland,  and  Mr.  Moncrief,  who  is  now  a  judge  of  the 
Court  of  Session.) 

I  have  looked  into  the  Sootoh  law  upon  the  subject, 
[*112]  and  I  now  entertain  a  clear  opinion  upon  it  *Heritable 
bonds,  it  seems,  usually  contain,  not  only  a  charge  ma- 
king the  same  a  real  burden  upon  the  estate,  but  also  a  personal 
obligation.  The  question  to  be  considered  is,  whether  this  per- 
sonal obligation  alters  the  nature  of  the  property,  so  as  to  give  it 
to  the  personal  representative,  in  the  place  of  its  passing  as  a 
heritable  bond  to  the  heir  at  law  ?  Now  upon  that  point  there 
is  no  doubt  upon  examining  the  Scoteh  authorities.  It  is  there 
expressly  stated,  especially  in  Mr.  Erskine's  Institutes,  that  if 
there  be  a  personal  obligation  supervening,  as  the  term  is  in  the 
Scoteh  law,  the  heritable  bond,  that  the  heritable  bond  will  carry 
with  it  the  personal  right,  as  being  jtx5  nobilius^  and  consequently, 
it  still  continues  a  heritable  bond,  and  will  descend  to  the  heir,(a) 

(a)  Thoagh  movable  sums  are  rendered  heritable  bjthe  creditor's  secoring  them 
on  land,  jet  an  heritable  debt  is  not  changed  into  movable  by  an  aooeasorj  mova- 
ble security:  ex,  gr,^  a  gift  of  single  escheat,  or  by  a  second  movable  bond,  cor* 
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and  will  not  pass  by  an  English  wilL  I  am,  therefore,  of  opin- 
ion, that,  except  as  regards  the  interest  secured  by  Mr.  John- 
stone^s  bond,  to  Mrs.  Middleton,  of  the  Slst  March,  1810,  Mrs» 
Middleton  s  will  does  not  affect  this  property ;  and  that  the  right 
to  the  heritable  bond  descends  to  the  heir. 

roboratmg  the  first  heritable  one ;  (Pr.  Falc.  43 ;)  because  the  supenremng  security 
is  not  only  an  aocesaoiy  to  the  heritable  debt,  but  it  is  the  weaker  right,  which, 
tlierefore,  ought  not  to  draw  the  jus  noMiuf  after  it  And,  indeed,  there  is  no 
ground  to  presume,  in  such  case,  an  intention  in  the  creditor  to  alter  the  condition 
of  the  debt;  for  his  obvious  and  only  meaning  is  toiaecure  the  payment  of  it 
Neither  does  the  demand  of  payment,  by  a  creditor  in  a  heritable  debt,  thoqgh  made 
judicially,  afford  any  presumption  of  an  intention  to  change  the  nature  of  it  to  mora- 
ble,  but  rather  to  employ  his  money,  when  recovered  from  the  present  debtor,  upon 
another  heritable  security,  more  to  his  lildng,  or  perhaps  on  a  purchase  of  land* 
Ersk.  Inst  186. 
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*BUBLTON  AND  OTHEKS,  ASSIGNEES,  &C.   V.  WALL,      [*118] 

Clekk. 

Bankruptcy, — Effect  of  superseding  a  Commission  as  to  One  of 
Four. —  Vendor  and  Purchaser, — Ikcceptions. 

BOUA— 1829:  2'?th  Jidj. 

A  oommiaBioii  was  issued  against  two  partaers.  Subsequently  a  commissioxi  was 
issued  against  one  of  them  and  three  other  persons.  This  latter  oommission  was 
then  superseded  as  to  the  partner  who  was  included  in  the  first  conunission, 
without  prejudice  as  to  the  other  three  bankrupts.  The  assignees  under  the 
second  oommission  sold  an  estate  belonging  to  one  of  the  three  partners ;  the  pur- 
chaser objected,  that  the  second  oommission  was  altogether  yoid,  but  the  court 
held  otherwise,  and  made  a  decree  for  specific  performance. 

John  Morris  being  seised  in  fee  of  the  lands  in  question,  a  com- 
mission of  bankrupt,  bearing  date  the  80th  of  March,  1826,  waa 
issued  against  Thomas  Coleman,  the  said  John  Morris,  John  Beebee 
Moms  and  Thomas  Morris,  bankers,  dealers  and  chapmen,  on 
which  they  were  declared  bankrupts,  and  the  plaintiflfe  were  chosen 
assignees.  In  that  character  the  plaintiflS,  m  July,  1827,  con- 
tracted to  sell  the  lands  to  the  defendant 

Previously  to  this  commission,  and  on  the  29th  March, 
1826,  a  commission  was  issued  against  Thomas  *Coleman,     [*114] 
and  one  Edward  Wellings,  under  which  they  were  de- 
clared bankrupts. 
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On  the  16tli  April,' 1828,  Thomas  Coleman  and  the  plaintiffs, 
presented  a  petilioii  1x>  the  Lord  Chancellor,  in  the  tnatters  of  the 
two  bankruptcies,  praying  that  the.  commission  against  Thomas 
Coleman,  John  Morris,  John  Beebee  Morris,  and  Thomas  Morris, 
might  be  superseded  as  against  Thomas  Coleman,  without  affect- 
ing the  validity  of  such  commission  as  to  either  of  the  other 
bankrupts,  or  the  certificate  of  either  of  them.  On  the  10th  May, 
1828,  this  petition  came  on  to  be  heard,  when  the  Vice-Chan- 
cellor superseded  the  commission  as  against  Thomas  Colemai^ 
his  estate  and  effects  acoordingiy,  without  prejudice  to  the  vat 
idity  of  the  commission  as  to  the  others,  or  their  certificates;  and 
the  proofe  of  the  debts  under  that  commission  against  the  sepa- 
rate estate  of  Thomas  Coleman,  were  ordered  to  be  transferred  to 
the  commission  issued  against  Thomas  Coleman  and  Edward 
Wellings,  and  to  stand  part  thereof.  The  bill  stated  the  pre- 
ceding factsj  and  prayed  for  specific  performance. 

The  defendant,  by  his  answer,  said,  that  he  was  ready  to  per- 
form the  agreement  upon  having  a  good  title  made  to  him ;  but 
he  had  not  hitherto  performed  the  same,  on  account  of  the  doubts 
which  he  was  advised  existed  with  respect  to  the  complainant's 
title,  especially  as  concerned  the  validity  of  the  commission  of 
.  the  30th  of  March,  1826,  as  against  the  said  John  Morris,  John 
Beebee  Morris  and  Thomajs  Morrb,  and  their  estate  and  effects, 
regard  being  had  to  the  previous  existence  of  the  commission  of 
the  29th  March,  1826,  notwithstanding  the  said  order  of  super- 
sedeas. 

The  usual  reference  was  made  to  the  master,  who  reported 
that  a  good  title  could  be  made. 

[*1153        *To  that  report  the  defendant  excepted.    The  excep- 
tion,, and  a  petition  of  the  plaintiiJQEs  for  confirming  the 
master's  report,  came  on  to  be  heard  this  day. 

Mr.  BickeniM,  and  Mr.  Wigrmm : — Here  are  two  commisBtons 
against  Oolemaa.  The  second  ccMnmiBBion  was  void  from  the 
beginning.    The  purchaser  is  a  willing  one,  yet  it  is  the  duty  of 
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kis  counsel  to  ahow,  that  the  title  is  not  a  good  one.  A  second 
commission,  whilst  the  former  is  subsisting,  is  void,  Ex  parte 
Rdlen{a)  nxA  Ex  parte  Thompso7i.{b)  In  the  case  of  Ex  parte 
Orew{c)  the  Lord  Chancellor  Eldon  held,  that  if  a  joint  commis' 
sion  issue  against  persons,  one  of  whom  has  been  declared  a  bank* 
rupt  under  a  separate  commission  against  him,  the  joint  com- 
mission is  a  nullity,  one  of  the  parties  being  already  a  bankrupt 
imder  a  prior  commission  against  him.  Another  question  is,  can 
anything  subsequently  done  do  away  with  the  effect  ?  Be  Cole- 
wan.((i)  It  has  been  established  in  a  case  at  law,  that  a  certifi- 
cate imder  a  second  commission  is  not  an  answer  to  an  action, 
Till  V.  Wilson  ;{e)  and  that  case  was  decided  since  the  passing  erf 
the  last  bankrupt  act.(^)  The  sixteenth  section  of  that  act  only 
meant  that  where  a  commission  issued  against  partners  or  others 
being  valid,  the  court  might  supersede  it  as  to  one,  leaving  it  im- 
affected  as  against  the  others ;  those  others  being  persons  against 
whom  a  commission  might  originally  have  issued.  If  this  be  an 
invalid  commission  the  assignees  have  no  power  to  convey, 

Mr.  Hose  and  Mr.  Beames: — The  other  side  contend  that  the 
second  commission  was  void,  and  that  nothing  could  be 
♦subsequently  done  to  make  it  good :  but  if  that  be  law,  [*116] 
Ix)rd  Hardwicke  and  Lord  Eldon  must  have  mistaken 
the  law  ;  for  they  frequently  superseded  the  first,  when  a,  separate 
commission,  in  order  to  let  in  a  second,  being  a  joint  commission. 
A  commission  of  bankrupt  is  in  the  nature  of  an  execution  at 
law.  In  Ex  parte  Iiawson{h)  Lord  Eldon  gave  effect  to  a  second 
joint  commission ;  for  whatever  may  be  the  case  at  law,  the 
Chancellor  sitting  in  bankruptcy  will  do  what  is  most  necessary 
to  effect  the  purposes  of  justice.  If  the  proposition  be  right,  that 
a  second  commission  is  void,  then  no  supersedeas  of  the  first  could 

(a)  1  Rose,  13«. 
(&)  1  Rom,  285. 

(c)  16  Ves.  236. 

(d)  1  Montague  ft  M'Arthur,  15. 

(e)  7  Bam.  ft  Cresa.  684;  and  see  Ex  parte  Braum,  I  Y.  ft  B.  60. 
to)  6  Q.  IV,  c.  16,  8.  16. 

(h)  1  V.  ft  B.  160. 
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establish  it ;  but  it  was  decided  in  Ex  parte  Bygraveia)  that  a  joint 
commission  against  two  should  be  superseded  as  to  one,  and  that 
was  a  virtual  decision  that  the  commission  was  good  as  to  the 
other.  In  Ex  parte  Pryce{b)  Lord  Eldon  decided  that  the  com- 
missioners ought  to  proceed  imder  the  several  commissions,  since 
it  was  unknown  to  them  which  would  be  ultimately  available. 

With  respect  to  the  case  of  TiU  v.  Wilson^  the  sixteenth  section 
of  the  last  bankrupt  act  was  not  adverted  to,  and  Lord  Tenter- 
den  there  said,  "  we  are  not  called  upon  to  decide  what  will  be 
the  effect  of  superseding  the  first  commission ;  it  is  sufficient  for 
the  present  case  to  say,  that  upon  the  authorities  and  opinions 
referred  to,  we^are  of  opinion  that  the  second  commission  is  a 
nullity,  inasmuch  as  there  is  nothing  upon  which  it  can  operate, 
all  the  bankrupt's  property  being  vested  in  the  assignees  under 
the  first  commission," 

A  second  commission  is  void  omy  oy  reason  of  the  ex- 
[*117]     istence  of  the  first  commission ;  on  the  first  being  *super- 
seded,  the  second  becomes  good,  and,  therefore,  this  ex- 
ception must  be  disallowed. 

Mr.  Bickersieih  in  reply : — ^The  question  here  is,  can  the  plain- 
tiffs make  a  valid  legal  title  ?  The  Lord  Chancellor  may  direct 
the  proceedings  of  a  previous  commission  to  be  impounded,  and 
a  subsequent  commission  to  be  proceeded  in.  And  if  the  certi- 
ficate of  the  bankrupt  were  questioned  at  law,  the  Lord  Chan- 
cellor might  interfere  by  injunction  to  protect  the  bankrupt ;  but 
that  is  a  consideration  different  from  what  should  govern  the 
court  on  the  present  occasion.  The  plaintiff  is  entitled  to  a  legal 
title,  and  is  not  bound  to  take  a  title  which  can  only  be  protected 
by  injunction.  The  second  commission  is  invalid,  and  no  sub- 
sequent act  can  establish  it.  The  first  commission  is  going  on, 
and,  therefore,  the  proceedings  cannot  be  impounded. 

(a)  2  Glyn  k  J.  391. 
(6)  2  Glyn  &  J,  161. 
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July  2S(h. — ^The  Master  of  the  Rolls  : — I  am  of  opinion  that 
I  must  make  a  decree  for  specific  performance  of  the  contract.(l) 
The  argument  is,  that  the  sixteenth  section  of  the  act  of  6  G.  IV, 
was  intended  only  to  apply  to  cases  of  valid  commissions,  and  that 
it  was  not  meant  to  apply  to  cases  where  the  conmiission  was  in- 
valid, because  a  prior  commission  had  issued  against  one  of  the 

(1)  It  is  a  matter  of  diacretion  in  the  court,  whether  or  not  to  decree  a  specific 
performance ;  not  dependent,  however,  upon  the  arbitrary  pleasure  of  the  court,  but 
regulated  by  general  rules  and  principles.  Rogers  v.  Savnders^  4  Maine  Rep.  92. 
When  a  contract  in  writing  is  certain,  fair  in  all  its  parts,  is  for  an  adequate  consid- 
craticn.  and  is  capable  of  being  performed,  it  is  a  matter  of  course  for  a  court  of 
equity  to  decree  performance.  lb.  The  performance  may,  in  a  proper  case,  be  decreed, 
where  the  party  has  lost  his  remedy  at  law.  lb.  But  negligence,  in  the  perform- 
unce  of  contracts,  is  not  thereby  to  be  encouraged ;  and  the  party  seeking  performonoe 
must  show  that  he  has  not  been  in  fault,  but  has  taken  all  proper  steps  towards  per> 
fbrmanco  on  his  own  part,  and  has  been  ready  to  perform.  lb.  Where  the  binding 
efficacy  of  a  contract  has  been  lost  at  law  by  the  lai)so  of  time,  a  court  of  equity 
will  grant  relief)  where  time  is  not  of  the  essence  of  the  contract  lb.  A  written 
agreement  concerning  lands  may  be  enforced  in  equity,  although  binding  only  on 
on  the  party  to  be  charged.  lb.  The  court  will  not  compel  a  specific  performance, 
where  the  remedies  are  not  mutual,  and  where  the  party  who  is  not  bound  lies  by 
to  see  whether  it  will  bo  a  gainful  or  a  losing  bargain,  to  abandon  it  in  the  one  event, 
and  in  the  other  to  consider  lapse  of  time  as  nothing,  and  claim  a  specific  perform- 
ance, lb.  A  ,bill  for  a  specific  performance,  by  a  vendor  against  a  purchaser,  is  not 
to  be  dismissed  upon  the  mere  ground  that  the  vendor's  title  was  not  perfect  at  the 
time  of  Uling  the  bill  The  Dutch  Church  in  Garden  street  v.  MoU^  7  Paige,  77.  A 
specific  performance  may  be  decreed  if  it  appears,  by  the  master's  report,  that  the 
vendor  is  in  a  situation  to  c^ve  a  perfect  title,  except  where  the  purchaser  has  been 
materially  injured  by  the  delay.  lb.  A  party  having  an  equitable  title  by  a  con- 
tract, complete  in  all  its  parts,  is  entitled  to  a  specific  performance  of  course.  Bur 
channon  v.  Upehaw,  1  Howard,  84.  The  specific  performance  of  an  agreement  is  not 
a  matter  of  right,  which  a  party  can  demand  ttom  a  court  of  equity,  but  is  a  matter 
refiting  merely  in  the  sound  discretion  of  the  court  Tobey  v.  The  County  of  BrisUji^ 
3  Story's  Rep.  800.  Equity  views  a  bond  conditioned  to  convey  land  as  articles  of 
agreement,  and  will  decree  a  specific  performance  of  the  condition.  Fitqpairick  ▼. 
BeaUyt  1  Oilman's  Rep.  454.  A  party  cannot  compel  the  specific  perfonnance  of  a 
contract  in  a  court  of  equity,  unless  he  shows  thai  he  himself  has  specifically  per- 
formed, or  can  justly  account  for  the  reason  of  his  non-performance.  SooU  v.  Shep- 
herdf  3  Oilman's  Rep.  483.  If  a  party  seeking  to  enforce  a  specific  performance 
wishes  to  set  ofl)  against  the  amount  to  be  poid  by  him,  an  indebtedness  to  him 
lh>m  the  other  party,  he  ahonld  lay  the  proper  foundation  for  it  in  his  bill,  or  he  can- 
not be  relieved.  lb.  A  biU  in  equity,  to  enforce  the  spedflo  performance  of  a  con- 
tract, must  show  a  complete  perfbrmance  of  all  the  stipulations  on  the  part  of  the 
complainant  to  entitle  him  to  a  decree.     Church  t,  Jewett^  1  Soammon's  Rep.  54. 

Vol,  I.  8 
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bankrupta.  Now,  if  I  were  to  give  any  opinion  on  that  point,  I 
should  say  that  the  reason  of  that  provision  in  the  act  was  for  the 
very  purpose  of  giving  validity  to  the  commission,  which,  in  its 
origin  was  not  valid,  by  enabling  the  Lord  Chancellor  to  super- 
sede the  commission  as  to  on^  person ;  and,  therefore,  I  am  far 
from  adopting  the  argument;  but,  however,  that  might  be,  I 
should  find  a  very  great  difficulty  here  in  refusing  this  specific 
performance,  for  the  objection  is  actually  removed  by 
[*118]  the  *Vice-Chancellor's  order  under  this  very  commis- 
sion, for  he  superseded  this  commission  as  far  as  it  re- 
gards Coleman,  and  the  commission  therefore  is  a  good  commis- 
sion not  only  in  equity,  but  at  law.  The  argument  used  on  the 
part  of  the  purchaser  is,  that  the  Vice-Chancellor  had  no  author- 
ity to  do  this ;  that  the  act  did  not  apply  to  such  a  case ;  but  I 
never  could  determine  that  the  Vice-Chancellor  had  committed 
an  error :  it  would  in  feet  be  a  rehearing  of  the  Vice-Chancellor's 
order,  and  I  should  in  such  case  direct  the  party  to  go  to  the 
Lord  Chancellor  if  I  entertained  any  doubt  about  it.  I  have  no 
authority  to  reverse  the  Vice-Chancellor's  order  to  supersede ; 
and,  therefore,  if  my  opinion  were  other  than  it  is,  I  could  not 
decide  in  fevor  of  the  exception ;  all  that  I  could  do  would  be  to 
send  it  to  the  Lord  Chancellor ;  but  my  opinion  entirely  concurs 
with  the  Vice-Chancellor.  I  must,  therefore,  decree  a  specific 
performance,  and  indeed  without  any  doubt  upon  the  question, 
but  without,  costs. 

Exceptions  overruled,  and  specific  performance  of  the  agree- 
ment, without  costs  decreed. 

Reg.  Lib.  A.  1828,  fo.  2243. 
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♦Between  James  Haugetton  Langston,  Plaintiff;  [*119] 
AND  Sib  Chables  Morice  Pole,  Bart.,  Haughton 
Farmer  Okeover,  Maria  Sarah  Langston,  Charles 
Barter,  the  Elder,  and  Elizabeth  Catherine,  his  Wife, 
AND  Charles  Barter,  the  younger,  an  infant,  by  his 
Guardian,  Defendants. 

Willi  Constriiciion  of, — Ambiguity. 

R0LI& — 1829:  28th  Jaly. 

J.  L.  by  his  will,  devised  his  manors  to  trustees,  upon  trust,  to  convey  the  same  to 
his  son,  J.  H.  L.,  for  life ;  with  remainder  to  trustees,  to  preserve  contingent  re- 
mainders ;  with  remainder  to  the  aectmd  and  other  younger  sons  of  J.  H.  L.,  in 
tail  male. 

There  was  no  limitation  to  the  first  son  of  J.  H.  L.,  but  the  declaration  of  the  trust 
of  the  term  contained  a  provision  to  raise  money  for  the  daughters  on  failure  of 
issue  male  of  the  body  of  J.  H.  L.  The  will  also  provided,  that  in  case  J.  H.  L. 
should  have  any  children  other  than  and  besides  an  eldest  or  only  son,  then 
J.  H.  L.  might  raise  money  for  the  portion  of  younger  sons  or  daughters. 

Held,  that  the  true  construction  of  the  will  was,  that  the  first  son  should  have  on 
estate  tail  male  in  reversion  after  the  death  of  his  father. 

This  suit  was  instituted  to  decide  a  question  on  the  will  of 
John  Langston  of  Sarsden  House,  in  the  county  of  Oxford,  Es- 
quire, bearing  date  the  28th  of  July,  1801,  whereby  he  gave  all 
his  manors  and  lands  unto  and  to  the  use  of  trustees  upon  trust, 
so  soon  as  his  son  (the  plaintiff)  should  attain  twenty-one  years, 
to  convey,  settle  and  assure  the  same  as  follows :  To  the  use  of 
the  plaintiff  and  his  assigns  for  life ;  remainder  to  trustees,  to  be 
named  in  the  settlement,  to  preserve  contingent  remainders; 
with  remainder  to  the  use  of  the  second^  third,  fourth,  fifth,  and 
every  other  son  of  the  plaintiff  in  taU  male  in  succession ;  with 
remainder  to  testator's  second  and  other  sons  successively  in  tail 
male;  with  remainder  to  trustees  for  500  years,  upon  the 
trusts  thereinafter  mentioned ;  with  remainder  to  *the  [*120] 
plaintiff*'s  daughters  in  succession  in  tail  general ;  with 
remainder  to  trustees  for  ninety-nine  years ;  with  remainder  to 
testator's  eldest  daughter  in  strict  settlement,  and  divers  remain- 
ders over.  The  trusts  of  the  terms  of  500  years  and  99  years 
were  declared  as  hereinafter  stated  in  the  case  laid  before  the 


120  CASES  IN  CHANCERY. 

1829. — ^Langston  v.  Pole. 

judges  of  the  Court  of  Common  Pleas.  And  the  trustees  were 
directed  to  give  in  the  settlement  similar  powers,  if  any  of  his 
daughters  should  become  tenants  for  life,  to  raise  portions  for 
their  younger  children.  And  the  bill  alleged  that  it  was  the 
testator's  intention  that  his  will  should  contain  a  direction  that 
the  settlement  directed  by  his  will  to  be  made  should  contain  a 
limitation  to  the  plaintiff's  first  son  in  tail  male,  immediately 
after  the  limitation  to  trustees,  during  the  life  of  the  plaintiff,  to 
preserve  contingent  remainders,  and  immediately  before  the 
limitation  to  the  second  son  of  the  plamtiff ;  and  that  the  testator 
accordingly  gave  instructions  to  his  solicitor  to  prepare  a  will 
containing  a  direction  to  insert  such  a  limitation  in  the  settlement 
BO  directed  to  be  made.  And  in  pursuance  of  such  instructions, 
a  draft  of  his  will  was  accordingly  prepared ;  and  such  draft 
contained  a  direction  that  such  a  limitation  should  be  inserted  in 
the  will,  but  in  the  engrossment  of  the  will  executed  by  the 
testator,  such  direction  was  omitted  to  be  inserted  by  the  mistake 
or  carelessness  of  the  person  who  engrossed  the  will  from  the 
draft ;  the  plaintiff,  however,  submitted  that  the  will  contained 
within  itself  suflBcient  evidence  of  the  testator's  intention  being 
that  the  settlement  so  directed  to  be  made  as  aforesaid  should 
contain  such  a  limitation  as  before  mentioned  in  favor  of  the 
plaintiff's  eldest  son  in  tail  male. 

The  bill  prayed  that  the  will  and  codicils  might  be  es- 
[*121]  tablished,  and  the  trusts  thereof,  as  far  as  respected  *the 
settlement  and  conveyances  of  the  manors,  messuages, 
lands,  tenements,  hereditaments  and  real  estate  of  the  testator, 
devised  to  the  defendants  Sir.  C.  M.  Pole  and  H.  F.  Okeover, 
and  their  late  deceased  co-trustee,  might  be  carried  into  execu- 
tion by  a  settlement  and  conveyance  to  be  made  by  the  defend- 
ants. Sir  Charles  Morice  Pole  and  Haughton  Farmer  Okeover,  of 
the  same  manors,  messuages^  lands,  tenements,  hereditaments  and 
real  estate,  to  the  uses,  upon  the  trusts,  and  for  the  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  provisoes 
and  declarations,  to,  upon,  for,  with,  under  and  subject  to  which 
the  same  were  by  the  will  directed  to  be  settled  and  conveyed, 
or  OS  near  thereto  as  the  deaths  of  persons,  or  the  circumstances 
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of  the  case,  would  permit ;  and  especially  th^t  in  making  sach 
settlement  and  conveyance,  a  limitation  might  be  inserted  therein, 
whereby  the  said  manors,  messuages,  lands,  tenements,  heredita- 
ments and  real  estate  might  be  limited,  settled  and  assured  to  the 
use  of  the  plaintiff's  first  son  in  tail  male  in  remainder,  imme- 
diately after  the  limitation  to  the  use  of  trustees  during  the  life 
of  plaintifl^  to  preserve  contingent  remainders,  and  immediately 
before  the  limitation  to  the  use  of  the  plaintiff's  second  son  in 
tail  male. 

Sir  Charles  Morice  Pole,  Bart,  and  Haughton  Farmer  Okeover, 
by  theb  answers,  said  they  believed  that  it  was  the  testator's  in- 
tention that  his  will  should  contain  a  direction  that  the  settlement, 
so  directed  to  be  made  as  in  the  bill  mentioned,  should  contain 
such  limitation  in  favor  of  the  eldest  son  of  the  plaintiff  in  tail 
male,  and  believed  that  the  testator  accordingly  gave  instructions 
to  his  solicitor  to  prepare  a  will  containing  a  direction  to  insert 
such  limitation  in  the  settlement  so  directed  to  be  made ;  and 
that,  in  pursuance  of  such  instructions,  a  draft  of  a  will 
was  accordingly  prepared,  and  that  such  *draft  contained  [*122] 
a  direction  that  such  a  limitation  should  be  inserted  in 
the  settlement  so  directed  to  be  made ;  and  these  defendants  be- 
lieved that  in  the  engrossment  of  the  will  executed  by  the  testa- 
tor, such  direction  was  omitted  to  be  inserted  by  the  mistake  or 
carelessness  of  the  person  who  engrossed  the  will  from  the  draft. 
They  further  said,  they  had  been  advised  and  believed  that  the 
will  contained  within  itself  evidence  of  the  testator's  intention 
being  that  the  settlement  so  directed  to  be  made  should  contain 
such  a  limitation  in  favor  of  the  plaintiff's  eldest  son  as  in  the 
bill  mentioned,  but  they  submitted  the  same  to  the  opinion  of 
the  court 

The  other  defendants,  Maria  Sarah  Langston,  a  tenant  for  life 
in  remainder,  Charles  Barter  and  Elizabeth  Catherine,  his  wife, 
another  tenant  for  life  in  remainder,  and  Charles  Barter,  the 
younger,  the  infimt,  first  tenant  in  tail  in  remainder,  by  his  father 
and  guardian,  stated  in  their  answers  to  the  same  effect 
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This  cause  came,  on  to  be  heard  before  the  Master  of  die  Bolls 
on  the  28d  day  of  February,  1826. 

Mr.  ShadweU  and  Mr.  Alherley  for  the  plamti£ 

Mr.  Home  and  Mr.  Wray  for  the  defendants,  tenants  for  life  in 
remainder,  and  for  the  first  tenant  in  tail  in  remainder. 

Mr.  Purvis  for  defendants,  the  trustees. 

Lord  GtFFORD,  then  Master  of  the  Rolls,  made  an  order 
that  a  case  be  made  out  for  the  opinion  of  his  Majesty's  justices 
of  the  Court  of  King's  Bench ;  and  it  was  ordered  that  the  ques* 

tion  be,  "  Whether  Henry  Langston,  the  first  son  of  ths 
[*12S]    testator's  son,  James  Haughton  Langston,  ^Nakes  any  es^ 

tate  under  the  said  testator's  will  7"  And  all  proper 
&cts  necessary  to  bring  the  matters  into  question  were  to  ba 
stated  in  the  said  case.  And  his  Lordship  also  ordered  that  it 
be  referred  to  the  master  in  rotation  to  settle  the  case,  if  the  par* 
ties  diJBfered  about  the  same.  And  the  justices  were  to  be  at- 
tended with  the  case. 

In  pursuance  of  this  order  the  following  case  was  made  i*^ 
"John  Langston,  late  of  Sarsden  House,  Oxfordshire,  Esquire^ 
now  deceased,  by  his  will,  dated  28th  July,  1801,  gave  and  de- 
vised all  his  fireehold  and  copyhold  manors,  messuages,  fiurms, 
lands,  tenements,  tithes  and  hereditaments  in  the  counties  of 
Oxford  and  Middlesex,  or  elsewhere  in  England,  with  their  ap- 
purtenances, (except  as  therein  mentioned,)  unto  and  to  the  use 
of  his  son,  James  Haughton  Langston,  and  his  assigns  during  his 
life,  without  impeachment  of  waste,  with  remainder  to  the  use  of 
trustees  and  their  heirs  during  the  life  of  the  said  James  Haughton 
Langston,  in  trust  to  preserve  contingent  remainders;  with  re- 
mainder to  the  use  of  the  secondj  third,  fourth,  fiith,  and  all  and 
every  other  the  son  and  sons  of  his  (the  said  testator's)  said  son^ 
James  Haughton  Langston,  lawfully  to  be  begotten,  severally^ 
successively  and  in  remainder  one  aft»r  another^  as  they  and 
every  of  them  should  be  in  seniority  of  age  and  priority  of  birth^ 
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and  the  several  and  respective  heirs  male  of  the  body  and  bodies 
of  all  and  every  such  son  and  sons  lawfldly  issuing,  the  elder  of 
sQoh  sonS)  and  the  heirs  male  of  his  foody  to  be  always  preferred 
and  to  take  before  the  younger  of  such  son  and  sons,  and  the 
heirs  male  of  his  and  their  body  and  bodies  iEBuing ;  with  re- 
mainder to  his  testator's  second  and  other  sons  successively  in  tail 
male ;  with  remainder  to  the  use  of  other  trustees  for  the 
term  of  500  years  upon  ^certain  trusts  thereinafter  men-  [*124] 
tioned ;  with  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  daughter  and 
daughters  of  his  said  son,  James  Haughton  Langston,  successively 
in  tail  general ;  with  remainder  to  the  use  of  other  trustees  for 
the  term  of  ninety-nine  years,  upon  the  trusts  thereinafter  men- 
tioned, with  remainder  to  the  use  of  testator's  eldest  daughter, 
Maria  Sarah  Langston,  and  her  assigns  for  life,  without  impeach- 
ment of  waste ;  with  remainder  to  the  use  of  trustees  during  the 
life  of  the  said  Maria  Sarah  Langston,  upon  trust  to  preserve 
contingent  remainders ;  with  remainder  to  the  use  of  the  first, 
second,  third,  fourth,  fifth,  and  all  and  every  other  the  son  and 
sons  of  the  testator's  said  daughter  successively  in  tail  male ;  with 
remainder  to  other  trustees  for  the  term  of  600  years  upon  the 
trusts  thereinafter  mentioned ;  with  remainder  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  said  M.  S.  Langston  successively 
in  tail  general ;  with  remainder  to  the  use  of  the  testator's  daugh- 
ter, Elizabeth  Catherine  Langston,  and  her  assigns  for  life,  with- 
out impeachment  of  waste ;  with  remainder  to  the  said  trustees 
during  the  life  of  the  said  Elizabeth  Catherine  Langston,  to  pre- 
serve contingent  remainders ;  with  remainder  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  son 
and  sons  of  the  said  Elizabeth  Catherine  Langston  successively 
in  tail  male;  with  remainder  to  the  use  of  other  trustees  for  the 
term  of  700  years,  upon  the  trusts  thereinafter  mentioned ;  with 
remainder  to  the  use  of  the  first,  second,  third,  fourth,  fifth,  and 
all  and  every  other  the  daughter  and  daughters  of  the  said  E.  C. 
Langston,  lawftilly  begotten  successively  in  tail  general;  with 
remainder  to  the  use  of  the  testator's  daughter,  Caroline  Langston, 
and  her  assigns  for  life,  without  impeachment  of  waste ;  with 
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remainder  to  the  use  of  trustees  during  the  life  of  the 
[*125]  *8aid  Caroline  Langston,  to  preserve  contingent  remain- 
ders ;  with  remainder  to  the  use  of  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  son  and  sons  of  the 
said  Caroline  Langston,  successively  in  tail  male ;  with  remainder 
to  the  use  of  other  trustees  for  the  term  of  800  years,  upon  the 
trusts  thereinafter  mentioned ;  with  remainder  to  the  use  of  the 
first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the  daugh- 
ter and  daughters  of  the  said  Caroline  Langston,  successively  in 
tail  general ;  with  remainder  to  the  use  of  the  testator's  daughter, 
Agatha  Maria  Sophia  Langston,  and  her  assigns  for  life,  without 
impeachment  of  waste ;  with  remainder  to  the  use  of  the  said 
trustees  to  preserve  contingent  remainders;  with  remainder  to 
the  use  of  the  first,  second,  third,  fourth,  fifth,  and  all  and  every 
other  the  son  and  sons  of  the  said  A.  M.  S.  Langston,  succes- 
sively in  tail  male ;  with  remainder  to  the  use  of  other  trustees 
for  the  term  of  900  years,  upon  the  trusts  thereinafter  mentioned ; 
with  remainder  to  the  use  of  the  first,  second,  third,  fourth,  fifth, 
and  all  and  every  other  the  daughter  and  daughters  of  the  said 
A.  M.  S.  Langston,  successively  in  tail  general ;  with  remainder 
to  the  use  of  testator's  daughter,  Henrietta  Maria  Langston,  and 
her  assigns  for  life,  without  impeachment  of  waste ;  with  remain- 
der to  the  said  trustees  for  the  life  of  the  said  H.  M.  Langston, 
to  preserve  contingent  uses ;  with  remainder  to  the  first,  second, 
third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of 
the  said  H.  M.  Langston,  successively  in  tail  male ;  with  remain- 
der to  the  use  of  other  trustees  for  the  term  of  1,000  years,  upon 
the  trusts  thereinafter  mentioned ;  with  remainder  to  the  use  of 
the  first,  second,  third,  fourth,  fifth,  and  all  and  every  other  the 
daughter  and  daughters  of  the  body  of  the  said  H.  M.  Langston, 
successively  in  tail  general ;  with  remainder  to  the  said  testatorls 
sixth  and  other  daughters,  thereafter  to  be  born,  succes- 
[*1263  sively  *in  ta,il  general;  with  remainder  to  the  use  of 
other  trusteees  for  the  term  of  1,500  years,  upon  the 
trusts  thereinafter  mentioned ;  with  remainder  to  the  use  of  Sarah, 
the  wife  of  Peter  Cazalet,  Esq.,  in  fee.  And  said  testator  did, 
by  his  said  will,  declare,  that  the  said  term  of  500  years  was 
upon  trust  that  the  trustees  thereof,  in  case  there  should  be  no 
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son  of  the  body  of  his  said  son,  James  Haughton  Langston,  should, 
by  mortgage  or  sale  of  the  premises  comprised  in  said  term,  raise 
money  for  additional  portions  and  for  maintenance  as  therein 
mentioned.  And  said  testator  did,  by  his  said  will,  declare,  that  the 
said  term  of  ninety-nine  years  was  lipon  trust  that  the  trustees 
thereof,  in  case  there  should  be  no  son  of  the  body  of  his  said 
son,  James  Haughton  Langston,  should  levy  and  raise  such  sum 
and  sums  of  money  for  portions  as  therein  mentioned.  And  said 
testator  did,  by  his  said  will,  declare,  that  the  said  term  of  600 
years  was  upon  trust  that  the  trustees  thereof  in  case  there  should 
be  no  son  of  the  body  of  his  (said  testator's)  said  son,  James  H. 
Langston,  should  raise  such  sum  and  simis  of  money  for  portions 
as  therein  mentioned.  And  the  said  testator  did,  by  his  said  will, 
declare,  that  the  said  term  of  700  years  was  upon  trust  that  the 
trustees  thereof  in  case  there  should  be  no  son  or  daughter  of  the 
said  J.  H.  Langston,  should  raise  such  sum  and  simis  of  money 
for  portions  as  therein  mentioned.  And  the  said  testator  did,  by 
his  said  will,  declare,  that  the  said  term  of  800  years  was  upon 
trust,  that  the  trustees  thereof,  in  case  there  shoidd  be  no  son  of 
his  (testator's)  said  son,  J.  H.  Langston,  should  raise  such  sum  or 
sums  of  money  for  portions  as  therein  mentioned.  And  said  tes- 
tator did,  by  his  said  will,  declare,  that  the  said  term  of  900 
years  was  upon  trust,  that  the  trustees  thereof  in  case  there 
should  be  no  son  of  his  (said  testator's)  said  son,  J.  H.  Langston, 
should  raise  such  sum  and  sums  of  money  for  portions 
as  therein  mentioned.  And  *the  said  testator  did  de-  [*127] 
dare,  that  the  said  term  of  1,000  years  was  upon  trust, 
that  the  trustees  thereof,  in  case  there  should  be  no  son  of  the 
testator's  said  son,  J.  H.  Langston,  should  raise  such  sum  and 
sums  of  money  for  portions  as  therein  mentioned.  And  said 
testator  did,  by  his  said  will,  declare  that  the  said  term  of  1,500 
years  was  upon  trust,  that  the  trustees  thereof,  in  case  there  should 
be  no  son  of  the  testator's  said  son,  J.  H.  Langston,  should  levy 
and  raise  such  sum  and  sums  of  money  as  therein  mentioned,  for 
the  purposes  therein  also  mentioned.  And  in  the  said  testator's 
will  is  contained  a  power  or  proviso,  authorizing  his,  the  said 
testator's  said  son,  J.  H.  Langston,  from  time  to  time,  during  his 
life,  in  case  there  should  be  any  child  or  children  of  his,  the  said 
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J.  H.  Langston's,  body  lawfully  begotten,  other  than  and  except 
an  eldest  or  only  son,  to  charge  portions  as  therein  mentioned. 
And  in  said  will  is  contained  a  proviso,  that  in  case  the  testator^S 
said  son,  James  Hanghton  Langston,  should  die  under  the  age  of 
twenty-one  yeana,  and  there  should  be  no  son  or  daught^  of  his 
body  living  at  his  decease;  or,  being  such,  if  all  such  sons  should 
die  under  twenty-one  years  of  age,  and  all  such  daughters  should 
die  under  that  age  and  unmarried,  then  the  trustees  of  the  said 
will  should  be  possessed  of  certain  stocks  or  ftmds  therein  men- 
tioned, upon  the  trusts  therein  contained. 

The  said  John  Langston,  the  testator,  departed  this  life  in  Feb- 
ruary, 1812,  leaving  the  said  James  Haughton  Langston,  his  only 
son  and  heir  at  law,  (then  a  minor,)  and  several  daughters,  hin& 
surviving,  having  previously  made  three  codicils  to  his  said  wDl, 
the  last  of  which  bears  date  in  December,  1811,  but  none  of  them 
making  the  least  variation,  or  in  any  manner  affecting  the  above 
mentioned  limitations  of  his  real  estates 

pl28]  *The  said  James  H.  Langston  attained  the  age  of 
twenty-one  years  in  May,  1817,  and  has  since  that  time 
intermarried,  and  has  issue  by  his  wife,  two  sons,  viz.,  "Heniy 
Langston,  his  eldest  or  first  horn  son,  and  Edward  Langston,  his 
second  born  son." 

In  Easter  term,  1827,  the  case  was  argued  before  his  Majesty's 
justices  of  the  Court  of  King's  Bench,  by  Mr.  Shadwell  for  the 
plaintiff,  and  Mr.  Home,  for  the  defendants;  and  they  (after 
having  considered  the  same)  certified  that  they  were  of  opinion 
that  the  said  Henry  Langston,  the  first  son  of  the  said  James 
Haughton  Langston,  did  not  take  any  estate  under  the  said  will. 

After  this  certificate  of  the  judges  of  the  King's  Bench,  the 
cause  came  on  to  be  heard  before  Sir  John  Leach,  who  had  then 
become  Master  of  the  Bolls,  on  the  17th  March,  1828,  and  Mr. 
Pepys  and  Mr.  Knight,  for  the  plaintiff;  Mr.  Home  and  Mr. 
Wray,  for  the  defendants,  except  the  trustees ;  Mr.  Purvis,  for 
the  trustees.    His  Honor  directed  a  case  to  be  made  for  the 
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opinion  of  his  Majesty's  justices  of  the  Court  of  Common  Pleas; 
and  it  was  ordered  that  the  question  should  be,  "  Whether  Henry 
Langston,  the  first  son  of-  the  testator's  son,  James  Haughton 
Langston,  takes  any  and  what  estate  under  the  said  testator's 

wiur 

James  H.  Langston  had  not,  in  &ct,  any  sons,  and  the  state- 
ment that  he  had  sons  was  made,  in  both  cases,  in  order  to  raise 
the  question  at  law. 

A  casfe  was  accordingly  stated,  which  set  forth  the  will  much 
more  fully  than  it  was  stated  in  the  case  laid  before  the  Court  of 
King's  Bench ;  to  insert  it  here  would  perhaps  be  con- 
sidered unnecessary,  and,  *therefore,  only  some  of  the    [*129] 
amplifications  will  be  noticed. 

This  case  thus  begins : — "  John  Langston,  Esquire,  was,  at  the 
time  of  making  his  will  hereinafter  mentioned,  and  at  his  death, 
seised,  in  fee  simple,  of  divers  manors,  messuages,  lands,  tenements 
and  hereditaments,  situate  in  the  counties  of  Oxford  and  Middlesex, 
and  duly  made  and  published  his  last  will  and  testament  in  wri^ 
ting,  bearing  date  the  28th  July,  1801,  which  was  executed  and 
attested  in  the  manner  by  law  required  to  pass  freehold  estates 
by  devise ;  and  he  thereby  gave  and  devised  all  his  manors,  mes* 
Buages,  ferms,  lands,  tenements  and  hereditaments,  situate  and 
being  in  the  several  counties  of  Oxford  and  Middlesex,  or  else- 
where in  England,  except  his  shares  in  the  New  River  Company, 
unto  John  PoUexfen  Bastard,  Esquire,  John  Williams  Hope,  Ea* 
quire,  and  Charles  Mcrice  Pole,  Esquire,  (now  Sir  C.  M.  Pole, 
Bart.,)  their  heirs  and  assigns,  to  the  uses  after  mentioned,  (that 
is  to  say,)  to  the  use  of  the  said  testator's  son,  the  said  plaintiff 
James  Haughton  Langston,  for  and  during  the  term  of  his  natu- 
ral life,  without  impeachment  of  waste ;"  with  remainder  to  the 
tisee  stated  in  the  former  case,  set  out  much  more  fiilly. 

In  this  case  the  trusts  of  the  several  terms  of  years  limited  by 
the  will  are  set  out  so  much  more  extensively  than  they  were  in 
the  former  case,  that  it  has  been  deetned  necessary  to  make  Bomd 
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extracts,  first  with  regard  to  the  term  of  500  years;  "  and  the 
said  testator,  by  his  said  will,  did  declare  that,  as  for  and  con* 
ceming  the  said  term  of  500  years,  by  his  said  will  limited  as 
aforesaid,  the  same  term  was  limited  unto  the  said  trustees  there- 
of their  executors,  administrators  and  assigns,  upon  trust  that  in 

case  there  be  no  son  of  him,  the  said  plaintiff,  James 
[*130]     Haughton  Langston,  nor  no  future  son  of  his,  the  said  *tes- 

tator*s  own  body,  or  there  being  any  such  son  or  sons, 
if  he  and  they  should  all  die  without  issue  male  before  any  rf 
them  should  attain  the  age  of  twenty-one  years,  and  there  should 
be  two  or  more  daughters  of  the  body  of  his,  the  said  testator's 
said  son,  the  said  plaintiff,  J.  H.  Langston,  then  they,  the  said 
trustees  and  the  survivor  of  them,  and  the  executors,  administra- 
tors and  assigns  of  such  survivor,  should,  after  the  decease  of  his 
(the  said  testator's)  said  son,  the  said  plaintiff,  James  IL  Lang- 
ston, and  such  failure  of  issue  male  of  his  body,  and  of  his,  the 
said  testator's  own  body  as  aforesaid,  by  mortgage  or  sale,  or  other 
disposition  of  all  or  any  part  of  the  premises  comprised  in  the  said 
term  of  500  years,  or  by  the  rents  and  profits  thereof  or  by  any 
ways  or  means  whatsoever,  levy  and  raise  such  sum  and  sums  of 
money  for  the  portion  and  portions  of  all  and  every  such  daugh- 
ter and  daughters,  (other  than  and  besides  an  eldest  or  only 
daughter,)  as  thereinafter  mentioned,  (that  is  to  say,)  [Li  trust  to 
raise  portions  for  daughters  as  therein  mentioned]  and  containing 
also  the  following  passage : — "  But  nevertheless  the  payment  of 
the  same  portion  or  portions  shall  be  postponed  until  the  end  of 
twelve  calendar  months  next  after  the  decease  of  him,  my  said 
son,  and  feilure  of  issue  male  of  his  body  and  my  body  as  afore- 
said ;  and  then  the  portion  or  portions  shall  be  payable  with  in> 
terest  for  the  same,  after  the  rate  of  4Z.  by  the  year  for  each  sum 
of  lOOZ.,  from  the  time  of  the  commencement  of  the  said  term  of 
500  years  in  possession." 

The  trusts  of  the  term  of  ninety-nine  years  were  declared  to 
be,  that  in  case  there  should  be  no  son  or  daughter  of  the  body 
of  the  plaintiff,  nor  no  future  son  of  testator's  body,  or  there  being 
any  such  sons  or  daughters,  the  sons  should  die  without  issue 
male,  and  the  daughters  without  issue  before  they  attained  their 
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ages  of  twenty-one  years,  then  after  the  decease  of  the 
plaintiff  and  feilure  *of  issue  as  aforesaid,  to  raise  sums  [*181] 
for  the  benefit  of  testator's  youngest  daughters  therein 
named,  and  as  therein  mentioned.  The  trusts  of  the  term  of  600 
years  are  to  be  carried  into  execution  in  the  same  events,  with 
this  in  addition ;  '*  and  in  case  there  should  be  no  son  of  the  body 
of  his  daughter,  Maria  Sarah  Langston,  or  there  being  any  such 
son  or  sons,  if  he  and  they  should  all  die  without  issue  male,  be- 
fore any  of  them  should  attain  the  age  of  twenty-one  years,  and 
there  should  be  two  or  more  daughters  of  his  daughter,  M.  S. 
Langston,  then,  after  the  decease  of  plaintiff  and  M.  S.  Langston, 
and  such  failure  of  issue  as  last  aforesaid,  to  raise  portions  for  her 
daughters  as  therein  mentioned." 

The  provision  for  younger  sons,  as  set  forth  in  the  second  case, 
is  in  the  following  words : 

"  And  the  said  testator  thereby  also  provided  and  directed| 
that  it  should  be  lawful  for  the  said  plaintiff,  from  time  to  time 
during  his  natural  life,  in  case  there  should  be  any  child  or  chil- 
dren of  his  body  lawfully  begotten  other  than  and  besides  an  eldest 
or  only  son,  by  any  deed  or  deeds,  instrument  or  instruments  in 
writing,  to  be  by  him  sealed  and  delivered  in  the  presence  oi 
and  attested  by  two  or  more  credible  witnesses,  with  or  without 
power  of  revocation,  or  by  his  last  will  and  testament  in  writing, 
to  be  by  him  signed,  sealed  and  published  in  the  presence  of  and 
attested  by  three  or  more  credible  witnesses,  to  charge  all  or  any 
part  of  the  said  manors,  messuages,  farms,  lands,  tenements, 
tithes  and  hereditaments  thereinbefore  devised,  with  and  for  the 
raising  and  payment  of  any  principal  sum  or  sums  of  money,  not 
exceeding  in  the  whole  the  gross  sum  of  25,000?.,  for  the  portion 
or  portions  of  any  one,  two,  or  more  of  the  younger  son  or  sons, 
or  daughter  or  daughters  of  the  body  of  him,  the  said 
plaintiff,  lawfully  to  be  begotten,  bom  in  *his  lifetime,  or  [*132] 
within  due  time  after  his  decease,  to  be  paid  and  paya- 
ble unto  and  to  vest  in  such  younger  son  or  sons,  or  daughter 
or  daughters  respectively,  at  such  time  or  times,  and  in  such 
shares  and  proportions,  with  such  clai2ses  of  survivorship,  and  in 
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such  manner  as  he,  the  aaid  plaintiff)  should  by  such  deed  cor 
deeds,  instrument  or  instruments  in  writing,  or  last  will  and  tes- 
tament, to  be  executed  and  attested  as  aforesaid,  direct,  limit  and 
appoint  And  also  to  charge  the  same  premises,  or  any  part 
thereof  with  or  for  the  payment  of  any  sum  or  sums  of  money 
yearly  or  otherwise,  as  h©  should  think  fit,  for  the  maintenance 
of  siuJi  younger  son  or  sons,  or  daitghter  or  daughters,  fix)m  the 
time  of  his  death  until  such  portion  or  portions  respectively 
should  become  payable,  not  exceeding  the  interest  of  such  por- 
tions after  the  rate  of  4^  per  cent,  per  annum." 

In  Michaelmas  Term,  1828,  this  case  was  argued  bef(H%  his 
Majesty's  justices  of  the  Court  of  Comnaon  Pleas,  by  Mr.  Se^ 
jeant  Taddy  for  the  plaintiflF,  and  Mr.  Serjeant  Wilde  for  the  de- 
feadants,  and  those  judges  (after  having  considered  the  same) 
certified  that  they  were  of  opinion,  that  the  said  Henry  Langston, 
the  first  son  of  the  said  testator's  son,  James  Haughton  Langston, 
took  an  estate  in  tail  male  under  the  said  will  expectant  on  the 
decease  of  his  father,  the  said  James  Haughton  Langston. 

July  28(h. — The  cause  now  coming  on  to  be  heard  on  further 
directions : 

Mr.  Bickersteth  and  Mr.  Wray  for  the  defendants,  except  the 
trustees :— The  Courts  of  King's  Bench  and  Common  Pleas  have 
found  diflferently.  The  question  is  now  on  the  devise  to  the  testa- 
tor's son  for  life,  with  remainder  to  that  son's  second  and  other  sons, 
wholly  omitting  the  first  son.  •  The  testator  then  goes  on  to 

provide  for  his  daughters  by  terms  of  year,  and  that  pro- 
[*133]    vision  *is  made  in  certain  events ;  and  by  his  will  he 

declares  the  trusts  of  the  term  to  be,  that  in  case  there 
shall  be  no  son  of  the  plaintiff,  nor  no  ftiture  son  of  his  own 
body,  or  there  being  any  suoh  son  or  sons,  if  he  and  they  shall 
all  die  without  issue  male  before  any  of  them  shall  attain  the  age 
of  twenty-one  years,  and  there  shall  be  two  or  more  daughters  of 
the  body  of  the  plaintiff,  then  certain  sums  shall  be  raised;  so 
that  he  has  made  a  provision  for  the  plaintiff's  daughter  on 
fiulure  q£  i^aue  mtde.    The  argujcaeat  on  the  other  side  is,  that  the 
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testator  oouJd  jK>t  have  meant  to  exclude  the  eldest  son-  After- 
wards there  is  a  provision  for  the  children  other  than  the  eldest 
son.  Now,  these  are  the  clauses  in  the  will  by  which  it  will  be 
attempted  to  make  out  that  the  eldest  son  was  intended  to  be  in- 
cluded in  the  limitation.  But  can  the  court  consider  the  latter 
clauses  so  repugnant  to  the  first  limitation,  that  it  will  introduce 
a  limitation  to  the  eldest  son  ?  The  proviso  for  the  daughters  is 
consistent  with  no  benefit  to  the  eldest  son.  It  is  nothing  that 
no  other  provision  is  made  for  the  eldest  son,  the  will  must  be 
construed  by  itself.  The  Court  of  King's  Bench  has  held  that 
the  eldest  son  took  nothing :  the  Court  of  Common  Pleas  has 
held  the  contrary :  it  rests  with  this  court  to  decide.  The  words 
used  by  a  testator,  are  the  words  on  which  alone  the  court  can 
act ;  it  cannot  enter  into  conjecture. 

Mr.  Pepy9  and  Mr.  Knight  for  the  {daintiS 

Mr.  Purvis  for  the  trustees. 

The  Master  of  the  Bolls  : — ^Whatever  may  be  my  opinion 
on  the  subject,  I  shall  certainly  come  to  a  decision,  in  order  that 
the  cause  may  be  carried  to  the  House  of  Lords.  I  shall, 
therefore,  *determine  in  favor  of  the  decision  of  the  [*134] 
Court  of  Common  Pleas ;  but  my  opinion  is,  that  that 
court  came  to  a  right  conclusion.  The  whole  will  must  be 
looked  through  in  order  to  "discover  the  sense  of  the  testator ; 
and  the  question  is,  whether  the  testator  or  the  drawer  of  the 
will  did  not,  by  mere  mistake,  omit  the  word  "^r^^"  I  am  of 
opinion  that  it  was  omitted  by  mistake.  How  is  the  provision 
for  the  daughters,  in  case  there  should  be  no  issue  male,  consist- 
ent with  no  limitation  to  the  first  son  ?  It  is  manifest,  that  the 
testator  did  not  mean  to  exclude  the  first  son.  Then  follows 
another  clause,  but  a  stronger  inference  cannot  be  drawn.  The 
testator,  contemplating  there  might  be  several  sons,  gave  his  son 
a  power  to  provide  for  his  younger  sons ;  yet,  according  to  the 
argument,  the  second  and  younger  sons  were  to  take  the  whole 
estate. 
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My  opinion,  therefore,  is  in  fevor  of  the  decision  of  the  Court 
of  Common  Pleas. 

The  will  must  be  decided  on  according  to  the  sum  of  the  ex- 
pressions throughout  it 

Decree  a  conveyance  to  be  executed,  whereby  an  estate  tul 
male  is  to  be  limited  to  the  first  son  of  the  plaintiff,  after  the 
limitation  to  the  trustees  during  the  life  of  the  plaintiffj  to  pre- 
serve contingent  remainders. 

Reg.  UV  B.  1828,  fol.  2069. 


[*185]    *Christopher  Topham  v.  Ann  Constantike. 
Vendor  and  Purchaser, 

Roixa— 1829:  28th  July. 

The  plaintiflf  is  entitled,  under  a  prayer  for  general  relief  to  such  remedy  as  the 
statement  of  his  case  entitles  him  ta 

Where  an  estate  has  been  sold  to  a  person  who  has  since  died,  the  court  will  direct 
an  account  to  be  taken  of  the  personal  estate,  and  decree  that  the  vendor  shall 
have  a  lien  on  the  land  for  so  much  as  the  personal  estate  will  not  extend  to  pay 

This  was  a  bill  filed  by  the  plaintiff  against  the  defendant,  as 
administratrix  of  Mr.  Richard  Constantine,  for  the  specific  per- 
formance of  an  agreement  for  sale  of  an  estate  by  the  plaintiff  to 
the  intestate.  The  bill  had  been  amended  by  a  charge  that  the 
title  had  been  accepted,  and  that  the  defendants  were  not  entitled 
to  a  reference  of  title ;  but  the  prayer  of  the  bill  remained  as 
when  it  was  first  filed,  and  did  not  pray  that  it  might  be  decreed 
that  the  defendant  had  accepted  the  title. 

It  was  objected,  therefore,  that  such  a  decree  could  not  now 
be  made;  but 

The  Master  of  the  Rolls  decreed  that  the  plaintiff  was  en- 
tided,  under  the  prayer  for  general  relief^,  to  such  remedy  as  the 
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Statement  of  his  case  entitled  him  unto,  and  his  Honor  decreed  a 
specific  performance. 

The  plaintiff's  counsel  also  wished  to  have  it  decreed  that  he 
had  a  lien  on  the  estate  for  what  remained  due  of  the  purchase 
money ;  but  his  Honor  decreed  that  the  master  should  take  an 
account  of  the  personal  estate  of  the  purchaser,  and  ascertain  the 
clear  residue  thereof  applicable  to  the  payment  of  the  purchase 
money ;  and  if  there  was  not  sufficient,  the  plaintiff  was  to  have 
a  lien  on  the  land  sold,  for  so  much  as  should  not  be  paid  out  of 
the  personal  estate. 

Reg.  Lib.  B.  1828,  fol.  2819. 


♦Between  William  Phillips  and  Elizabeth,  his    [*186] 
Wife,  Plaintiffs ;  and  George  Parker,  John  Ul- 
lett,  John  Hurn  Dove,  Henrietta  Dove,  Widow,  Hen- 
rietta Dove,  Spinster,  and  Sarah  Dove,  Defendants. 

Will, — Construction, 

Bolls— 1829:  21  st  July. 

Deyiae  of  lands,  subject  to  1,000(.  to  be  raised  Tot  the  testator's  daughter,  to  an  an- 
nuity of  37 IL  1  Off.  to  his  widow,  and  to  all  such  incumbrances  as  might  happen  to 
be  thereon,  does  not  exempt  the  personal  estate  from  the  payment  of  a  mortgage 
thereon. 

John  Dove,  by  his  will,  dated  the  28d  of  June,  1818,  duly 
cxecute4  and  attested,  as  by  law  is  required  for  the  devise  of 
freehold  estates,  after  reciting  that  he  had,  for  the  advancement 
and  preferment  in  life  of  his  two  sons,  Hargate  Dove  and  Wil- 
liam Dove,  made  ample  provision  and  settlement  for  them,  and 
that  he  therefore  did  not  consider  it  requisite  to  make  further 
provision  for  them,  gave  and  devised  unto  his  son,  John  Hum 
Dove,  his  heirs  and  assigns,  subject  to  the  payments  thereinafter 
mentioned,  and  to  all  such  incumbrances  as  might  happen  to  be 
thereon,  all  that  his  freehold  and  copyhold  estate,  late  Thomaa 
Edwards',  situate  and  being  at  Cawthorpe,  in  the  parish  of 

Vol.  I.  9 
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Bourn,  and  other  lands  which  the  testator  pimdbased  of  Jobn 
Willoughby  and  others,  and  also  all  those  freehold  and  copyhold 
lands  lying  in  the  South  Fen  of  Bourn  aforesaid,  at  a  place  called 
Coat  TTilla^  subject,  nevertheless,  to  the  payment  thereout,  within 
twelve  months  next  after  his  decease^  of  the  sum  of  1,0002*  of 
lawful  English  money,  in  equal  shares  and  proportions,  unto  his 
three  daughters,  the  plaintiff,  Elizabeth  PhiUips,  Henrietta  Dove 

and  Sarah  Dove ;  and  also  to  the  payment  of  the  suza  (rf 
[*137]    *87Z.  10a.  yearly,  and  every  year,  unto  his^  the  testator's 

wife,  Henrietta  Dove,  as  an  annuity  for  and  during  the 
term  of  her  natural  life,  to  be  paid  as  thereinafter  maitioned ;  ta 
hold  all  and  every  the  said  messuages,  lands,  hereditaments  and 
premises,  subject  as  aforesaid,  unto  his  son,  John  Hum  Dove,  his 
heirs  and  assigns ;  but  in  case  John  Hum  Dove  should  die  with- 
out leaving  any  lawful  issue  of  his  body,  or  leaving  such  issue, 
he,  she  or  they  should  happen  to  die  under  age  without  leaving 
the  like  lawful  issue,  then  the  testator  gave  Si,nd  devised  all  and 
every  the  same  estates  so  given  ^d  devised  unto  his  said  son, 
Wito  his  daughters,  the  plaintiff  and  the  said  Henrietta  Dove  and 
Sarah  Dove,  their  heirs  and  assigns,  as  tenants  in  common,  and 
not  as  joint  tenants.  And  he  gave  and  devised  unto  his  two 
friends,  George  Parker,  Esq.,  and  John  UUett,  Esq.,  certain  free- 
hold and  copyhold  houses  and  lands,  and  all  other  his  freehold 
and  copyhold  estates  not  thereinbefore  given  and  devised,  unto 
his  son,  John  Hum  Dove,  to  hold  all  and  every  part  thereof  as 
were  freehold,  unto  the  said  George  Parker  and  John  Ullett, 
their  heirs  and  assigns,  upon  trust,  as  soon  as  conveniently  might 
be  after  his  decease,  to  sell  and  absolutely  di^x>se  of  the  freehold 
part  of  such  estale  for  the  most  money  and  best  price  or  prices 
that  could  be  had  or  gotten  for  the  same,  either  together  or  in 
parcels,  by  public  auction  or  otherwise,  as  they  might  think 
proper ;  and  as  to  the  copyhold  or  customary  part  of  such  last 
described  estates,  he  thereby  authorized  and  empowered,  or  de- 
creed and  directed  the  said  George  Parker  and  John  UUett,  as 
soon  as  conveniently  might  be  after  his  decease,  to  make  sale  and 
dispose  of  the  same  either  together  or  in  parcels,  by  public  auc- 
tion or  private  sale  as  aforesaid,  to  and  for  the  best  price  or 
prices  that  could  be  had  or  gotten  for  the  same;  and  all  his 
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hoFses,  beast,  sheep,  cattle,  corn,  *grain,  hay,  straw,  im-  [*188] 
plements  of  husbandry,  debts,  money,  and  receipts  for 
money,  and  all  other  his  personal  estate  and  effects,  of  what  na* 
ture  or  kind  soever  and  wheresoever  the  same  might  be,  and  not 
otherwise  thereby  given  and  disposed  o^  he  gave  and  bequeathed 
unto  the  said  Gteorge  Parker  and  John  UUett,  upon  trust,  to  sell 
and  dispose  of  such  part  or  parts  thereof  as  should  not  consist  of 
money  or  securities  for  money,  as  soon  as  conveniently  might  be 
after  his  decease ;  and  out  of  the  moneys  arising  from  the  sale 
thereof;  after  paying  all  his  just  debts,  funeral  expenses,  legacies 
and  the  expenses  attending  the  provisions  of  that  his  will,  first 
pay  unto  each  of  his  daughters,  Henrietta  Dove  and  Sarah  Dove, 
the  sum  of  IfiOOL  a  piece ;  and  ft-om  and  afl«r  payment  theijeoi^ 
then  upon  further  trust,  to  pay  tho  residue  or  surplus  thereof  in 
equal  shares  and  proportions  unto  his  said  daughters,  Henrietta 
Dove  and  Sarah  Dove,  and  the  plaintiflF,  Elizabeth  Phillips,  their 
executors,  administrators  or  assigns ;  and  he  gave  and  bequeathed 
the  same  to  them,  together  with  their  shares  of  and  in  the  sum 
of  1,000/.,  thereinbefore  directed  to  be  paid  to  them  by  his  said 
son,  John  Hum  Dove,  to  be  paid  by  his  executors  in  trust  with- 
in twelve  months  after  his  decease :  and  he  gave  and  bequeathed 
unto  his  said  wife  all  his  household  goods  and  furniture,  plate, 
linen,  woollen,  kitchen,  brewing  and  dairy  utensils,  or  such  part 
thereof  as  she  might  think  proper  to  make  choice  of^  subject  to 
the  wear  and  tear  thereof  for  and  during  the  term  of  her  natural 
life,  and  from  and  immediately  aft;er  her  decease,  he  gave  and 
bequeathed  the  same  unto  his  said  son,  J.  H.  Dove,  his  executors 
and  administrators.  The  testator  appointed  the  said  trustees 
executors  of  his  will. 

The  plaintiffs,  by  their  bill  of  complaint,  claim  to  be  entitled 
under  the  will  to  have  one-third  of  the  sum  of  1,000?. 
*raiaed  and  paid  out  of  the  estates  specifically  devised  [*139] 
to  John  Hum  Dove,  and  that  they  were  also  entitled  to 
one  equal  third'  part  of  the  residue  of  the  said  testator's  estate 
and  effects.  And  the  bill  charged,  that  John  Hurn  Dove,  not* 
withstanding  he  claimed  an  interest  in  the  freehold  and  copyhold 
estates  of  the  testator  as  heir  at  law  and  customary  heir,  also 
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claimed  to  be  entitled  to  have  the  estates  devised  to  him  by  the 
testator's  will  exonerated  from  all  charges  and  incumbrances 
thereon,  and  especially  from  a  sum  of  8,000^.  and  interest  charged 
thereon  by  way  of  mortgage. 

The  bill  prayed  that  the  will  nught  be  established^  and  the 
trusts  thereof  performed  and  carried  into  execution,  by  and  under 
the  direction  and  decree  of  the  court;  and  that  it  might  be  de- 
clared that  John  Hurn  Dove  was  not  entitled  to  have  the  estates 
devised  to  him  by  the  will,  subject  to  the  incumbrances  thereon 
as  aforesaid,  exonerated  and  discharged  from  the  mortgage  of 
8,0002.  and  interest,  or  other  the  incumbrances  on  or  affecting 
the  ^me.  And  that  in  case  the  mortgage  for  8,000!.,  or  any 
other  of  the  incumbrances  on  or  affecting  the  estates  devised  to 
the  said  John  Hum  Dove,  should  be  paid  or  satisfied  out  of  the 
personal  estate  of  the  testator,  or  any  other  part  of  his  estate  otiiet 
than  the  estate  subjected  thereto  as  aforesaid,  then  that  the  same 
might  be  decreed  to  be  made  good  out  of  the  estate  so  devised 
to  John  Hum  Dove,  and  that  the  same  might  be  raised  by  sale 
or  mortgage  of  such  last  mentioned  estates ;  and  that  the  defend* 
ant,  John  Hum  Dove,  might  be  decreed  forthwith  to  pay  to  the 
plaintiffs,  or  to  the  plaintiff)  WilUam  Phillips,  in  right  of  his 
wife,  and  to  the  defendants,  Henrietta  Dove,  spinster,  and  Sarah 
Dove,  in  equal  shares  and  proportions,  the  sum  of  l,000t  by  the 
will  bequeathed  to  them,  and  charged  on  and  made  pay* 
[*140]  able  out  of  the  estates  specifically  devised  by  *the  will 
to  John  Hum  Dove,  together  with  interest  thereon  from 
the  end  of  twelve  calendar  months  after  the  testator's  decease ; 
and  that,  if  necessary,  the  1,0002.  and  interest  might  be  raised  by 
sale  or  mortgage  of  the  last  mentioned  estate,  or  a  competent  part 
thereof 

John  Hum  Dove,  by  his  answer,  insisted  that  he  was  entitled 
to  have  the  hereditaments  devised  to  him  exonerated  from  the 
principal  money  (3,000t)  due  upon  the  said  mortgage,  and  the 
interest  due  and  to  grow  due  thereon,  and  to  have  such  principal 
money  and  interest  paid  out  of  the  testator's  assets. 


BEFORE  THE  MASTER  OP  THE  ROLLS.       140 

1829.— Phmi{Ni  T.  Fuker. 

It  was  on  this  point  in  the  answer,  that  the  case  was  discussed 
at  the  hearing. 

Mr.  Pepys  and  Mr.  Touvge  for  the  plaintiflfe: — ^The  estate  de- 
vised to  the  drfendant,  John  Hum  Dove,  is  devised  cum  onere. 
This  case  differs  from  Searle  and  aS.  Ehy^  and  other  cases  which 
may  be  cited,  inasmuch  as  the  testator  in  the  present  case  de- 
vised his  estate,  not  merely  subject  to  the  incumbrances  thereon, 
but  subject  to  the  incumbrances  which  might  be  thereon  at  the 
time  of  his  decease,  evidently  intending  to  charge  the  devised 
estate  for  the  purpose  of  increasing  his  personal  estate.  If  the 
devisee  of  the  estate  be  entitled  to  have  it  exonerated  from  the 
mortgage,  the  effect  will  be  wholly  to  defeat  the  testator^s  inten- 
tions with  respect  to  his  personal  estate,  and  deprive  the  parties 
interested  in  the  personal  estate  of  the  provision  intended  for 
them.  If  the  testator's  intention  can  be  regarded,  no  possible 
doubt  can  arise  in  this  case. 

ffancox  V.  Ahbey{a)  was  cited  for  the  plaintiffia. 

*Mr.  Norton  in  the  same  interest  [*141] 

Mr.  Barber  for  the  heir  at  law: — ^The  mortgage  is  one  of  the 
testator's  own  creation,  and  a  devise  subject  to  a  mortgage  does 
not  exonerate  the  personal  estate.  A  devise  of  an  estate  subject 
to  a  mortgage  is  no  more  than  would  have  been  implied,  and  is 
not  an  exoneration  of  the  personal  estate  from  the  payment  of  the 
mortgage.  He  cited  the  cases  of  HoweU  v.  Pricej{b)  Searle  v.  St. 
JEloy^c)  Bartholomew  v-  May^id)  OaUon  v.  Hanoock^(e)  Ttueedale 
T.  Tfie  Earl  of  CoverUry^ig)  BametoM  v.  Lord  Cawdor.ih) 

Mr.  Pqpya  in  reply : — ^The  testator  devised  the  estate  subject 
to  l,000i.  and  other  incumbrances ;  that  1,000Z.  he  gave  by  his 
will,  and  the  estate  must  be  held  subject  to  that  sum  and  to  the 
mortgage.    The  estate  being  also  in  the  same  passage  subject  to 

(a)  11  Ve&  179.  (e)  2  Atk.  427. 

(6)  1  P.  W.  293.  is)  1  B.  0.  C.  240 

<e)  2  P.  W.  388.  {h)  3  Mad.  4fi3. 
^  1  Atk.  487 
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the  iacumbranoes  which  may  be  thereon,  it  is  OBceBsazily  auV 
jected  as  well  to  the  mortgage  as  to  the  1,000Z. 

The  Master  op  the  Rolls  : — ^The  words  are  "  subject  to  the 
payments  thereinafter  mentioned,  and  to  aH  such  incumbrances 
as  might  happen  to  be  thereon."  The  personal  estate  is  the  pri- 
mary fund  for  the  payment  of  debts,  and  there  must  appear  a 
clear  intent  on  the  part  of  the  testator  to  exempt  that  fund ;  it 
has  been  repeatedly  decided,  that  a  devise  subject  to  a  mortgage 
does  not  exempt  the  personal  estate.    This  devise  is  sfubject  to 

the  payments  thereinafter  mentioned,  and  the  incum- 
[*142]    brances  that  may  be  thereon.    Now,  the  sums  *after 

mentioned  are  1,000L  and  an  annuity ;  it  is  hence  at- 
tempted to  be  inferred,  that  the  land  must  also  bear  the  mortgage, 
but  there  is  nothing  in  this  case  to  distinguish  it  from  the  cases 
cited.    Declare  the  personal  estate  liable  in  the  first  place. 

By  the  decree  it  is  declared,  that  the  defendant,  John  Hum 
Dove,  is  entitled  to  have  the  estate  devised  to  him  by  the  will  of 
the  testator,  exonerated  and  discharged  from  the  mortgage  of 
8,000t  and  interest  The  usual  accounts  to  be  taken-  of  the  per- 
sonal estate.  The  personal  estate  to  be  applied  in  payment  of 
debts  in  a  due  course  of  administration.  Accounts  to  be  taken 
of  the  frediold  and  copyholds.  Estates  devised  in  trust  for  salei 
Further  directions  and  costs  reserved. 

Reg.  lib.  B.  1828,  fol.  2809. 

Note. — It  is  a  general  rule,  that  personal  estate  is  first  liable  to  the  payment  of 
mortgages  in  exooeratioQ  of  the  real  estate  mortgaged;  {King  y.  King^  3  P.  W.  3&9 ; 
BarihoUmew  v.  May,  \  Atk.  487;  Seark  v.  St  Eioy,  2  P.  W.  358;)  and  next,  the 
estate  descended  is  liable,  {GaUon  v  Hancock,  2  Atk.  425,)  unless  the  debts  are  di- 
rected to  be  paid  out  of  the  lands  devised,  {3fanning  v.  Spooner,  3  Ves.  115,  i  and 
unless  there  be  also  a  clear  intention  that  the  descended  estates  should  not  be  sub- 
ject to  the  payment  of  the  debts.  BamewaU  v.  Lord  Cawdor^  3  Mad.  458.  If  there 
be  a  declaration,  express  words,  or  clear  manifestation  or  indlGation  upon  the  &oe 
of  the  will,  that  the  personal  estate  is  to  be  discharged  from  the  payment  of  debts, 
the  court  will  not  disappoint  the  intention.  Ancaster  v.  Mayer,  \  Bio  C.  0.  462 ; 
ONeai  V.  Mead,  I  P.  W.  693,  and  BootU  v.  BlundeO,  1  Mer.  193 ;  Wat$on  v.  Brick- 
wood,  9  Ves.  447.  The  personal  estate  of  a  son,  on  whom  lands  la  mortgage  de- 
scended, Lb  not  liable  to  the  payment  of  the  mortgage  mimeys.    1  Ab.  Bq.  270. 


BEFORE  THE  MASTEK  OF  THE  ROLLS.       142 

1S29.— PhilUps  V.  Paricer. 

And  the  personal  estate  of  a  devisee  of  lands  mortgaged  by  the  devisor  or  his  ances- 
tors, is  not  liable  to  the  pajment  of  the  mortgage  money.  Shafto  y.  Shafto^  2  P.  W. 
664,  note ;  Laufson  v.  Hudson^  1  firo.  C.  G.  58.  The  personal  estate  of  the  purchaser 
of  an  equity  of  redemption  has  been  held  to  be  not  liable  to  the  mortgages,  (For* 
rater  v.  Leigh,  2  P.  W.  664,  note;  TwedddU  v.  TweddeU,  2  firo.  C.  C.  101 ;  BuOer  v. 
Butler,  5  Ves.  534,)  unless  the  intention  of  the  purchaser  appears  to  be  to 
make  the  debt  his  *own.  Parsons  v.  Freeman,  Amb.  R.  115;  Woods  y.  [*I43] 
SunUngford^  3  Yes.  132.  The  distmction  seems  to  depend  upon  oommuni- 
c^on  with  the  mortgagee,  or  some  other  act  done  by  the  party  to  make  the  debt 
his  own.  There  is  much  information  upon  the  subject  in  BuUer  v.  BuUer  and  Woods 
y.  ffuntingford  A  mortgage  upon  a  man's  estate,  not  of  his  contracting,  is  not  con- 
sidered his  debt,  payable  primarily  out  of  his  personal  estate.  On  the  other  hand, 
a  man  may  make  a  mortgage  debt  of  his  own  contracting  to  be  considered  payable  pri- 
Hiarily  out  of  his  real  estate,  as  a  devise  to  trustees  to  sell  and  pay  a  mortgage  thereon ; 
but  it  seems  that  a  conveyance  upon  trust,  to  sell  and  pay  debts  generally,  does  not 
eieeropt  the  personal  estate.  JhU  v.  Lord  Nbrihuneh,  4  Yes.  816.  With  respect  to  a 
devise  upon  trust,  for  sale  to  pay  debts  generally,  Lord  Thurlow,  in  the  case  of  Bale 
Y.  Cox,  (3  B.  0. 0.  392,)  appears  to  have  drawn  a  distinction  on  this  point,  as  against 
different  characters — legatee  of  personal  estate  and  next  of  kin— expressing  nn 
opinion  in  &yor  of  an  exemptk>n  of  legatees  fh>m  the  payment  of  a  mortgage  debt 
under  the  circumstances  of  that  case;  but,  m  the  case  of  next  of  kin,  charging  the 
personal  estate  with  the  mortgage;  and  in  subsequent  cases,  (Gray  y.  MinneOunrps^ 
8  Ves.  103;  Barton  y.  KnowUon,  3  Yes.  106;  Brummel  v.  Prothero,  3  Yes.  110,) 
Sir  Richard  Pepper  Arden,  Master  of  the  Rolls,  recognized  and  acted  upon  the  dis- 
tinotion,  cxempUng  the  personal  estate  where  specifically  bequeathed,  but  subject- 
ing it  to  mortgages  where  the  personal  estate  went  to  the  executor  without  any 
particular  powers  or  appropriations;  and  in  one  of  those  cases  the  same  learned 
iudge  said,  he  was  not  one  of  those  judges  who  thought  there  was  much  dififbrenoe 
l)etween  a  charge  for  debts  and  a  devise  for  payment  of  debts,  unless  there  were 
demonstration  that  the  personal  estate  was  intended  to  T)e  exempted. 

In  order  to  exempt  the  personal  estate,  the  judge  must  be  satisfied,  on  looking  at 
the  whole  will,  that  it  was  the  testator's  intention  to  exempt  the  personal  estate; 
and  circumstances,  dehors  the  will,  ought  not  to  be  called  in  to  assist  the  explana- 
tion; (1  Mer.  216,  220;)  the  judge  will  not  look  out  of  the  will  as  to  the  state  of 
the  testator's  affairs;  3  Yes.  113.  In  BooOe  v.  BlundeO,  (I  Mer.  193,)  the  testator 
gave  3,0002  to  each  of  his  daughters,  and  directed  that  his  mneral  expenses  and 
legacies  should  be  psdd  out  of  his  moneys  and  the  rents  and  fines  then  due  to  him 
He  gave  the  surplus  to  his  son  and  daughters.  The  testator  then  devised  all  his 
manors  to  trustees  for  the  term  of  500  years,  in  trust,  out  of  the  rents  and  profits,  to 
pay  his  debts,  and  the  annuities  and  legacies  thereinafter  mentioned.  Lord  Kldon 
held,  that  the  personal  estate  was  exempted  from  the  payment  of  debts. 
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[*144]    Harper  and  another,  Assignees  op  Butler,  Plain- 
tiffs;   AND  Sarah   Elizabeth   Ra^venhill   ai^d 
George  Eavenhill,  Defendants, 

Husband  and  Wife. —  Wife^s  Reversion  inPersonaUy. — BankrupL 
— Stamp. 

Rolls.— 1829:  llthJuly. 

The  wife  of  a  bankrupt  was  entitled,  under  the  will  of  her  gmndmother,  to  a  moletj 
of  certain  public  funds  on  the  death  of  her  mother.  Her  husband  became  bank- 
rupt; then  the  wife  died ;  then  the  mother  died.  On  a  biU  filed  by  the  asBignees 
of  the  bankrupt  against  the  executrix  of  the  grandmother  and  the  administrator 
of  the  wife  of  the  bankrupt: 

Held,  that  the  bankrupt  having  survived  his  wife,  the  assignees  became  benefidaUy 
entitled. 

Letters  of  administration,  under  which  a  plaintiff  makes  title,  must  be  stamped  ad 
vahrem. 

Sarah  Roebuck,  by  her  will,  gave  to  her  executors  6Z.  per 
annum,  bank  annuities,  and  l,481t  I85.  Ic?.,  three  per  cent.,  con- 
solidated bank  annuities,  upon  trust  for  her  daughter,  for  her 
life  as  therein  mentioned ;  and  after  her  decease,  to  transfer  the 
same  unto  and  between  her  two  grandchildren,  the  defendant^ 
Sarah  Elizabeth  Ravenhill  and  Ann,  afterwards  the  wife  of 
James  Arthur  Butler,  to  be  vested  at  the  age  of  twenty-one 
years,  or  day  of  marriage. 

The  testatrix's  daughter,  and  two  granddaughters  were  the  sur- 
viving executrixes,  and  they  proved  the  wilL 

The  bill  stated  the  marriage  of  the  granddaughter  Ann,  with 
James  Arthur  Butler,  his  subsequent  bankruptcy  in  1818,  and 
that  the  plaintiffs  were  the  assignees  under  the  commission. 
She  died  in  1820,  in  the  lifetime  of  her  mother,  the  daughter  of 
the  testatrix,  leaving  her  husband  her  surviving,  and  letters  of 
administration  to  her  effects  have  been  granted  to  the  defendant^ 
George  Ravenhill.  The  bankrupt  died  intestate  in  May,  1821, 
and  letters  of  administration  to  his  effects  were  granted  to  the 
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plamti£k    The  testatrix's  daugliter  died  in  June,  1823 ; 
and  the  piaintife  claimed  to  be  entitled  *to  a  moiety  of    [*145] 
the  stock.    Sarah  Elizabeth  Ravenhill,  was  the  survi- 
ving executrix  of  the  will  of  the  testatrix,  her  grandmother.   The 
stock  remained  in  the  name  of  the  testatrix. 

Mr.  Ching  for  the  plaintiffs : — All  the  interest  of  the  bank- 
rupt vested  in  the  assignees,  subject  to  the  chance  of  the  wife 
surviving  him,  but  she  died  in  her  husband's  lifetime,  and  upon 
her  death,  the  title  of  the  assignees  became  perfect ;  the  assignees 
have  procured  letters  of  administration  to  be  granted  to  them ; 
the  administration  has  been  taken  without  stamp,  because  the 
ftmd  is  in  litigation,  and  the  amount  of  the  assignees'  interest  has 
not  been  ascertained. 

Mr.  Rose  and  Mr.  Beames  for  the  defendant,  Sarah  Elizabeth 
Ravenhill : — The  trustee  is  only  anxious  to  pay  the  money  to  a 
competent  authority,  and  the  administration  having  been  taken 
under  20?.,  it  did  appear  to  her  legal  advisers  that  the  adminis- 
tration did  not  give  a  sufficient  authority. 

The  Masteb  of  the  Rolls  : — I  can  only  make  a  decree  when 
the  letters  of  administration  shall  have  been  corrected.  Lett-ers 
of  administration  are  necessary  to  complete  the  title. 

Mr.  Ching  said,  he  understood  that  the  Ecclesiastical  Court,  did 
not  put  a  stamp  when  the  property  was  in  litigation,  and  he  sub- 
mitted that  the  court  would  then  make  the  decree,  putting  the 
defendant  upon  terms  to  obtain  the  administration. 

The  Master  of  the  Rolls  :— I  think  differently,  for  I  must 
protect  the  revenue. 

*Let  the  cause  stand  for  a  week,  with  liberty  to  the    [*146] 
plaintiffs  to  take  out  proper  letters  of  administration : 
the  assignees  now  must  do  so ;  for  having  taken  upon  themselves 
the  character  of  administrators,  they  cannot  now  retire. 
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On  a  subsequent  daj,  the  administration  having  been  per^ 
fected,  the  cause  waa  again  brought  on,  when  Mr.  Barber  ap- 
peared for  Gkorge  Ravenhill,  and  contended  that  it  was  propetty 
acquired  by  the  husband  after  the  banki'uptcy,  and,  therefore, 
did  not  pass  under  the  aasignment 

The  Master  op  the  Rolls  decided  the  contrary,  holding  it 
to  be  clear,  that  the  beneficial  interest  passed  to  the  assignees. 

By  the  decree  it  is  declared  that  George  Ravenhill  was  a  trus- 
tee for  the  plaintiffs,  for  one  moiety  of  the  stock,  and  that  Sarah 
Elizabeth  Ravenhill,  should  sell  out  the  same ;  that  the  costs, 
charges  and  expenses  of  all  parties,  as  between  solicitor  and 
client,  should  be  taxed.  And  Sarah  Elizabeth  Ravenhill,  after 
deducting  her  own  costs,  and  paying  the  costs  of  the  plaintifib, 
and  of  George  Ravenhill,  should  pay  the  remainder  to  the 
plaintiff. 

Reg.  Lib.  A.  1828.  fo.  2124. 

The  order  as  to  costs  was  an  arrangement  between  the  parties. 


[*147] .  ♦Mfnnings  v.  Bury. 

Poioer  of  Attorney , — Chnfirmatum. — Principal  and  Surety. 

ROLLa— 1829:  16th  July. 

A  merchant,  being  abroad,  empowers  certain  peraona  in  thia  country  to  receive 
moneys,  adjust  claims  and  do  some  other  acts.  Money  being  wanted  by  the  firm 
here,  of  which  he  waa  a  partner,  these  attorneys  deposit  the  deeds  with  the  Hope 
Insurance  Company,  to  secure  12,0001,-  and  covenant  that  he  shall  execute  the 
mortgage ;  this  1 2,000 J.  was  also  secured  by  the  bonds  of  sureties  in  sums  corres- 
ponding^ to  the  shares  of  the  partners. 

The  power  of  attorney  was  not  a  sufficient  authority;  but  the  merchant,  on  his  re- 
turn to  this  countiy,  having  written  a  letter  to  the  Hope  Company,  requesting  the 
loan  of  6,000^,  "to  be  secured  on  his  Essex  pit^rty,  whi<^  you  now  hold,  in 
addition  to  the  12,0002L  already  advanced;"  and  professing  his  readmess  to  exe- 
cute the  mortgage  deed : 

Held,  that  this  was  a  confirmation  of  the  security. 

Some  of  the  parties  having  paid  the  amount  of  the  sums  secured  by  them : 
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Heldf  that  thej  had  a  hen  on  the  property. 

One  of  those  sureties  being  a  partner: 

Held,  that  the  sum  paid  by  him  was  subjected  to  the  partnership  acooontSL 

The  plaintiff  was  engaged  in  shipping  and  mercantile  specu- 
lations with  George  Bridges,  George  Elmer  and  Samuel  Howlett, 
who  carried  on  their  business  at  Manningtree,  in  the  county  of 
Essex,  under  the  firm  of  Bridges  &  Company ;  and  with  defend- 
ants, William  Rothery  and  Thomas  Burleigh ;  the  latter  was  the 
plaintiflfe'  son  in  law.  The  firm  of  Bridges  k  Company  were 
ooncemed  in  the  ship  Melantho,  and  in  the  speculations  in  which 
she  was  employed,  in  the  proportion  of  seven  twenty -fourths ; 
William  Rothery  in  the  like  proportion  of  seven  twenty -fourths ; 
Thomas  Burleigh  in  three  twenty -fourths ;  and  the  plaintiff  him- 
self in  the  remaining  seven  twenty-fourths.  In  February,  1815, 
this  vessel  was  freighted  by  the  owners  for  the  Cape  of  Good 
Hope,  and  plaintiff  went  out  as  managing  owner ;  several  other 
ships  and  vessels  followed  him.  In  1816,  the  plaintiff  duly  exe- 
cuted and  sent  to  England  a  power  of  attorney  to  William 
Rothery  and  Thomas  Burleigh  and  Sally  Munnings,  the  plaintiff's 
wife,  to  recover  all  sums  of  money,  goods,  wares  and  nierchan- 
disefl,  effects,  property,  chattels,  ships  and  vessels,-  and  to  take  all 
requisite  proceedings  at  law  and  in  equity  for  that  purpose ; 
to  adjust,  liquidate  and  finally  settle  all  accounts; 
*and  upon  payment  or  receipt,  in  his  name,  to  sign,  seal  [*148] 
and  deliver  all  such  receipts,  releases,  acquittances  and 
discharges,  deeds  or  instruments  as  should  be  necessary ;  to  com- 
pound debts  and  to  indorse  bills  of  exchange ;  to  sell  the  ship 
Melantho  and  other  vessels ;  to  let  and  hire  vessels  to  freight ; 
to  make  insurances  on  ships,  and  generally  to  act  for  him. 
William  Rothery  was  deputy  chairman  and  a  trustee  of  the  Hope 
Insurance  Company.  The  Hope  Insurance  Company  having 
been  applied  to  for  a  loan  of  12,000t,  agreed  to  advance,  that 
sum  upon  a  deposit  of  the  title  deeds  of  the  plaintiff;  and  there- 
upon certain  articles  of  agreement  were  prepared,  bearing  date 
the  7th  November,  1817,  and  made  between  the  plaintiff  by  the 
said  T.  Burleigh  and  Sally  Munnings,  therein  described  as  his 
attorneys  lawfully  authorized  for  the  purposes  thereafter  men- 
tioned of  the  first  part ;  the  said  Thomas  Burleigh  of  the  second 


148  CASES  IN  CHANCERY, 

1829. — ^Mannings  v.  Buiy. 

part ;  the  directors  of  the  Hope  Insurance  Company  of  the  third 
part;  and  William  Rothery  and  four  others,  therein  described  as 
trustees  of  the  said  company,  of  the  fourth  part,  reciting  the 
power  of  attorney  :  it  is  witnessed,  that  in  consideration  of  the 
sum  of  12,000?.,  therein  mentioned  to  be  then  advanced  to  and 
for  the  use  and  benefit  of  the  plaintiff,  by  payment  of  the  same 
into  the  hands  of  the  said  T.  Burleigh  and  Sally  Munnings,  as  his 
attorneys  as  aforesaid,  plaintiff,  by  the  said  T.  Burleigh  and  S. 
Munnings,  delivered  unto  and  deposited  with  the  company  the 
deeds  and  writings  as  a  pledge  and  security  for  the  payment  of 
the  sum  of  12,000Z.  with  interest,  on  the  1st  of  June,  1820.  T. 
Burleigh  thereby  covenanted  that  plaintitf  should,  within  eighteen 
months,  execute  a  mortgage  to  secure  the  12,000i.,  interest  and 
costs. 

A  receipt  for  the  12,000t  from  S.  Munnings  and  T.  Burleigh 
was  indorsed. 

[*14:9]  *As  a  collateral  security  to  the  company  for  the  pay- 
ment of  the  12,0002.  and  interest,  it  was  agreed  that  the 
said  George  Bridges  and  G.  Elmer  shoiild  procure  two  of  their 
friends  as  sureties  to  execute  a  bond  to  the  said  trustees  for  se- 
curing 2,8882.  65.  8d^  being  two-thirds  of  seven  twenty-fourths 
thereof  with  interest ;  and  that  S.  Hewlett  should  produce  his 
brother  as  a  security,  to  join  with  him  in  a  bond  for  securing 
1,166?.  135.  4d.,  being  the  other  or  remaining  one-third  of  seven 
twenty-fourths  thereof  with  interest ;  and  that  the  said  William 
Rothery  should  procure  two  of  his  friends  as  sureties  on  his  be- 
half to  execute  a.  bond  for  securing  3,500Z.,  being  other  seven 
twenty -fourths  thereoi^  with  interest;  and  that  two  friends  ot 
plaintiff  and  of  the  said  T.  Burleigh  should  execute  a  bond 
for  securing  5,000?.,  being  the  remaining  ten  twenty-fourths 
thereof,  with  interest,  on  account  of  plaintiff  and  the  said  T. 
Burleigh. 

Accordingly,  four  several  bonds,  bearing  even  date  with  the 
articles  of  agreement,  and  amounting  to  the  sum  of  12,000/.,  were 
executed  to  the  trustees  named  in  the  articles;  viz.,  one  of  such 
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bonds  was  the  joint  and  several  bond  of  the  defendants,  John 
Elmer  and  John  Lewis,  in  the  penalty  of  4,066/.,  with  the  con- 
dition thereunder  written  for  making  void  the  same  if  plaintiff 
should,  within  the  space  of  eighteen  calendar  months,  execute  the 
bond  and  mortgage  in  the  articles  mentioned,  or  failing  that 
event,  if  J.  Elmer  and  John. Lewis  should  pay  to  the  said  com- 
pany the  sum  of  2,333/.  6s.  8d^  part  of  the  said  sum  of  12,000/. 
with  interest,  and  also  with  such  costs  as  the  company  might  in- 
cur in  enforcing  the  performance  of  the  said  articles ;  and  another 
of  such  bonds,  was  the  joint  and  several  bond  of  the  defendants, 
S.  Howlett  and  B.  Howlett,  in  the  penalty  of  2,338/.  with  the 
like  condition  as  aforesaid,  save  that  the  sum  thereby  se- 
cured was  1,168/.  13^.  4d.,  with  interest  and  costs  *as  [*150] 
aforesaid ;  and  another  of  such  bonds  was  the  joint  and 
several  bond  of  the  defendants  J.  Adamson  and  R  Jackson,  in 
the  penalty  of  7,000/.,  with  a  like  condition  as  aforesaid,  save 
that  the  sum  thereby  secured  was  3,500/.,  and  with  interest  and 
costs  as  aforesaid ;  and  the  other  of  such  bonds  was  the  joint  and 
several  bond  of  F.  Stott,  since  deceased,  to  whose  effects  the  de- 
fendant E.  Stott,  widow,  hath  taken  out  letters  of  administration, 
and  the  defendants  Thomas  Stott  and  John  Burleigh  in  the 
penalty  of  10,000/.,  with  a  like  condition  as  aforesaid,  save  that 
the  sum  thereby  secured  was  6,000/.,  with  interest  and  costs 
aforesaid. 

The  12,000/.  was  received  by  Mr.  Ireland,  a  solicitor  appointed 
by  Mrs,  Munnings  and  T.  Burleigh,  and  applied  by  him,  through 
Rothery  and  T.  Burleigh,  in  payment  of  the  debts  of  the  partner- 
ship. 

William  Rothery  executed  and  gave  to  Sally  Munnings  and 
Thomas  Burleigh  his  bond,  bearing  date  the  4th  February,  1818, 
whereby  he  bound  himself  in  the  penal  sum  of  2,000/.,  with  a  con- 
dition thereunder  written  reciting  the  power  of  attorney  and  the 
articles  of  agreement,  and  that  the  sum  of  12,000/.  had  been  ac- 
cordingly advanced  by  the  said  office,  and  that  it  had  been  agreed 
that  the  interest  of  the  said  sum  of  12,000/.,  when  the  same  should 
firom  time  to  time  become  due,  should  be  paid  and  discharged  out 
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of  the  remittances  which  should  or  might  be  made  by  the  plain* 
tiff;  but  in  the  event  of  such  remittances  not  arriving  in  due 
time,  it  had  been  agreed  that  the  interest  should  be  advanced  and 
paid  in  the  proportions  following;  (that  is  to  say;)  the  interest 
for  the  sum  of  5,000t,  part  of  the  said  sum  of  12,000t,  by  the  said 
T.  Burleigh,  and  Sally  Munnings,  on  the  part  and  behalf  of  the 

plaintiff  and  of  the  said  Thomas  Burleigh  ;  the  interest 
[*151]     of  the  sum  of  8,500/.,  further  part  thereof  by  *the  said 

William  Kothery;  and  the  interest  of  the  remaining 
3,500i.,  by  George  Bridges,  George  Elmer  and  Samuel  Howlett, 
constituting  the  late  firm  of  Messrs.  Bridges  &  Elmer :  but  that 
when  remittances  should  arrive  sufficient  to  enable  the  afore- 
said interest  to  be  paid,  that  the  several  sums  of  money  which 
should  have  been  advanced  and  paid  in  the  proportions  aforesaid 
should  be  refunded  and  repaid  to  the  said  parties  respectively, 
so  far  as  the  said  remittances  would  extend  for  that  purpose; 
and  that,  for  the  purpose  of  effectuating  such  arrangement  so 
far  as  related  to  William  Rothery,  it  had  been  agreed  that  he 
should  enter  into  that  bond  with  the  following  condition :  "That 
if  the  said  William  Rothery,  his  executors  or  administrators,  did 
and  should  from  time  to  time,  so  long  as  the  said  sum  of  12,000t, 
or  any  part  thereof  should  remain  due  and  owing  to  the  said 
Hope  Assurance  Company,  upon  the  security  aforesaid,  apply 
sucft  remittances  as  should  or  might  thereafter  come  to  his  hands 
from  the  plaintiff,  or  on  his  account,  in  paying  or  discharging  the 
interest  of  the  said  sum  of  12,000/.,  or  so  much  thereof  as  such 
remittances  would  extend  to  pay  at  the  times  when  the  same 
should  become  due  and  payable ;  and  in  the  event  of  not  receiv 
ing  remittances  in  sufficient  time  for  such  purpose,  or  in  case  the 
same  should  be  insufficient  to  pay  the  whole  of  the  interest  due, 
then  if  he,  the  said  William  Rothery,  his  heirs,  executors,  or  ad- 
ministrators, should,  out  of  his  own  proper  moneys,  well  and  truly 
advance  and  pay,  or  cause  to  be  paid  and  advanced,  unto  the 
said  T.  Burleigh  and  Sally  Munnings^  their  executors  or  admin^ 
istrators,  within  twenty-one  days  next  after  they  or  either  of 
them  should  have  paid  such  interest  to  the  Hope  Assurance  Com* 
pany,  the  interest  of  8,500t,  part  of  the  said  sum  of  12,000/.,  or 
such  part  of  the  sum  actually  paid  by  the  said  T,  Burleigh  and 
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Sallj  Mannings,  their  executors  or  administrators,  as 
*should  be  in  tbe  same  proportion  to  the  sum  act^ly  [*152] 
paid  as  the  said  sum  of  3,500^  bears  to  the  said  sum  of 
12,000/. ;  and  that  in  case  remittances  subsequently  arrived  and 
came  to  his  hands,  if  he,  the  said  William  Rothery,  his  executors 
or  administrators,  should  forthwith  thereout  repay  to  the  said  T. 
Burleigh  and  Sally  Munnings,  their  executors  or  administrators, 
pari  passu  with  himself  and  the  said  Messrs.  Bridges  and  Elmer, 
such  sum  or  sums  of  money  as  he,  she  or  they,  should  or  might 
have  heretofore  advanced  and  paid  on  account  of  the  said  interest, 
or  so  far  as  such  subsequent  remittances  should  extend,  Aen  the 
said  bond  or  obligation  to  be  void,  or  else  to  remain  in  full  force 
and  virtue."  There  was  also  a  similar  bond  fron^  George  Bridges, 
George  Elmer  and  Samuel  Howlett  to  the  said  Sally  Munnings 
and  Thomas  Burleigh,  bearing  date  the  same  4th  day  of  Febru- 
ary, 1821,  in  a  like  penalty  of  2,000t,  and  with  a  like  condition ; 
but  there  was  no  evidence  to  show  that  this  bond  was  executed 
by  any  person  but  George  Elmer. 

The  plaintiflF,  by  his  bill,  charged  that  the  sum  of  12,000/.  ought 
to  be  considered  as  having  been  received  solely  upon  the  secu- 
rity of  the  obligors  in  the  said  four  several  bonds  to  the  trus- 
tees, and  that  the  company  ought  to  be  compelled  to  deliver  up 
to  the  plaintiff  the  several  title  deeds,  evidences  and  writings, 
free  from  all  claim  and  demand  whatsoever  of  the  said  company ; 
and  the  plaintiff  charged,  that  he  had  not  confirmed  the  security, 
and  that  all  his  letters  to  the  Hope  Company  were  conditional 
propositions.  And  the  bill  prayed,  that  the  defendants  might 
make  a  full,  &ir  and  perfect  discovery  of  all  and  singular  the 
matters  aforesaid.  And  that  the  defendants,  the  trustees  of  the 
company,  might  be  compelled  to  deliver  up  to  plaintiff  all  the 
title  deedb,  evidences  and  writings  of  or  relating  to  his  said 
estates,  or  any  of  them,  freed  and  discharged  of  and 
from  all  claim  *and  demand  whatsoever  in  respect  of  [*163] 
the  premises.  And  that  the  articles  of  agreement  bear- 
ing date  the  7th  day  of  November,  1817,  might  be  delivered  up 
to  be  cancelled.    And  in  case  it  should  be  held  by  the  court  that 
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the  plaintiff  was  bound  to  pay  the  12,000?.,  or  any  part  thereoi^ 
that  Willianv  Eothery  and  plaintiff's  other  partners  might  be 
compelled  to  repay  and  make  good  to  plaintiff  the  said  sum 
of  12,000?.  and  interest,  or  what  he  should  be  compelled  to  pay  of 
the  same,  or  at  least  what  he  should  be  compelled  to  pay  over  and 
above  his  share  and  proportion  of  the  12,000?.  as  such  partner  as 
aforesaid.  And  that  the  Hope  Insurance  Company  might  be 
directed  to  hold  the  shares  of  William  Rothery  and  Thomas  Bur- 
leigh, of  and  in  the  capital  stock  thereof,  and  the  dividends  which 
had  accrued  or  should  accrue  due  thereon,  as  trustee  for  the  plain- 
tiff, for  the  purpose  of  reimbursing  him  the  said  sum  of  12,000ZL 
and  interest,  or  what  he  should  be  compelled  to  pay  of  the  same, 
or  at  least  what  he  should  be  compelled  to  pay  over  and  above 
his  share  and  proportion  of  and  in  the  same  as  such  partner  as 
aforesaid. 

A  supplemental  bill  stated  an  action  brought  by  the  Hope  In- 
surance Company  against  the  plaintiff,  for  recovering  what  re- 
mained due  to  them,  in  which  a  verdict  was  found  for  8,0081, 
and  that  judgment  had  been  entered  up  for  the  same,  and  280L 
costs ;  and  set  forth  a  mortgage  by  plaintiff  to  the  Hope  Insu- 
rance Company  for  8,478?.,  the  amount  of  the  judgment  obtained 
against  him  for  damages  and  costs,  and  including  190?.  for  inter- 
est ;  and  charged  that  the  persons  who  entered  into  the  four 
several  bonds  had  no  lien  upon  the  deeds ;  and  praying  that  ho 
might  be  allowed  to  redeem  on  payment  of  the  principal  money 
and  interest  on  such  mortgage. 

Samuel  Howlett  and  Robert  Ho  wlett  being  called  upon 
[*154]  by  the  Hope  Insurance  Company  for  the  sum  of  *l,166t 
13*.  4td.  mentioned  in  the  condition  of  the  bond,  and 
Samuel  Howlett  being  unable  to  pay  the  same,  Robert' Howlett 
paid  the  principal,  and  Samuel  Howlett  a  small  sum  for  interest ; 
and  they  claimed  a  lien  on  the  securities  in  the  hands  of  the 
Hope  Insurance  Company,  as  a  security  for  the  repayment  thereof 
by  the  plaintiff.  John  Adamson  and  Richard  Jackson  had  made 
an  investment  to  secure  the  sums  in  their  bonds. 
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John  Elmer  invested  6001.  of  the  moneys  secured  by  the  bond 
<^  himself  and  John  Lewis. 

John  Lewis  was  sued  on  the  bond,  and  judgment  obtained 
against  him  for  the  remainder. 

The  plaintiff  returned  to  England  in  the  month  of  October, 
1821,  and,  on  the  8th  of  November,  1821,  wrote  the  directors 
the  following  letter :  "  Being  desirous  of  raising  a  sum  of  money 
to  discharge  some  engagements  entered  into  by  me  and  others, 
which  remain  to  be  paid,  I  propose  to  borrow  a  sum  of  6,000t, 
to  be  secured  on  my  Essex  property  which  you  now  hgld,  in 
addition  to  the  sum  of  12,000/.  already  advanced  by  your  honor- 
able company,  and  secured  thereon ;  which  security  I  trust  yon 
will  consider  to  be  satisfactory,  you  having  already  received  in 
aid  of  the  said  security  between  5,000t  and  6,000Z. :  having  been 
abroad  during  the  last  six  years  in  the  East  Indies,  the  mortgage 
deed  for  securing  the  above  sum  of  12,000?.,  which  I  understand 
was  sent  to  me  be  signed,  never  reached  me.  That  deed  I  am 
ready  to  execute,  and  to  do  any  act  that  may  be  considered  neces- 
sary and  satis&ctory  to  you  for  securina^  the  repayment  of  such 
farther  sum  as  may  be  agreed  to  be  advanced. 
"  I  am,  Gentlemen, 

"  Your  obliged  humble  servant, 

"  G.  G.  H.  MUNNINGS." 

♦On  the  20th  November,  1821,  the  following  letter  was  [*155] 
written  by  the  plaintiff  to  the  Hope  Company : — 

"  Gentlemen : — ^When  I  had  the  honor  to  attend  your  board 
on  Wednesday  last,  a  question  was  proposed  to  me  by  one  of  the 
gentlemen  of  the  board,  if  I  should  be  willing  to  pay  the  balance 
of  principal  and  interest  due  to  the  Hope  Company,  they  retain- 
ing Ae  money  already  received  by  ihem  under  the  collateral 
hbnds,  on  the  delivery  to  me  of  &e  title  deeds  ci  my  estates  in 
Essex,  now  in  your  possession  tat  aeeuring  12,0002.  and  interest ; 
to  which  I  replied,  that  if  I  could  accomplish  it  I  would  readily 
ipqr  the  bataaiee,  and  tliat  I  wocdd  loae  no  time  in  oonaidering  it 

Vol,  L  10 
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I  have  since  weighed  the  matter  fiilly  in  my  mind,  and  I  will 
engage  to  pay  such  balance  on  the  company  delivering  to  me  my 
title  deeds  now  in  their  possession,  and  executing  a  sufficient  re- 
lease. Should  this  be  declined  on  the  part  of  the  Hope,  I  will 
then  propose  to  perfect  the  mortgage  deed  already  prepared  for 
securing  the  Hope  Company  12,000?.  and  interest,  in  any  way 
that  may  be  deemed  necessary  in  order  to  make  them  perfectly 
secure,  they  withholding  proceedings  against  the  persons  who 
have  executed  collateral  bonds  on  my  part  for  securing  5,000i, 
part  of  the  said  12,000/.,  for  such  time  as  may  be  agreed  upon ; 
and  also  to  permit  Messrs.  Adamson  and  Jackson  to  withdraw 
the  3,500?.  paid  by  them  conditionally  in  aid  of  the  said  mortr 
gage.  The  above  proposals  are  made  in  order  to  save  unneces- 
sary expense,  and  to  enable  me  to  exert  myself  to  discharge  the 
mortgage  altogether,  which  it  is  my  most  anxious  wish  to  do. 
"  I  am.  Gentlemen, 

"  Your  much  obliged  humble  servant^ 

"G.  G.  H.  MuNNiNOS." 

The  directors  having  refused  to  make  a  further  advance, 
[*156]  on  the  27th  November,  1821,  the  plaintiff  wrote  *to  the 
directors,  that  being  disappointed  in  his  application  to 
the  Hope  for  the  sum  of  6,000Z.,  or  to  deliver  to  him  the  title 
deeds  on  his  paying  5,000?.,  which  he  stated  was  his  share  of  the 
12,000?.,  he  must  decline  executing  the  mortgage. 

The  Hope  Company,  by  their  answer  contended  that  they  had 
a  hen  on  the  deeds  for  12,000?.  and  interest 

The  defendant  Rothery  said,  that  although  the  partners  were 
to  procure  collateral  securities  according  to  their  shares,  yet  it 
was  to  be  merely  collateral  to  the  deposit  of  the  deeds,  and  that 
the  estates  were  to  be  charged  with  the  12,000?.  He  stated  that 
the  Hope  Company  had  retained  his  dividends  on  the  shares  he 
had  therein  as  a  security  for  the  12,000?.,  in  case  it  should  be 
held  that  the  plaintiff  was  not  bound  to  pay  it 

The  other  partners  admitted  in  their  answers  that  they  were 
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to  procure  collateral  securities,  but  tliey  all,  except  G.  Bridges, 
denied  it  was  on  their  own  behalf.  G.  Bridges  admitted  that  he 
and  George  Elmer  were  to  find  sureties  on  their  own  behalf. 

Rotheiy  contended,  that  the  plaintiff  was  still  indebted  to  him 
in  a  considerable  sum  of  money. 

Mr.  Rose: — ^The  plaintiff  is  a  gentleman  of  considerable  landed 
property,  and  a  merchant,  and  the  defendants  are  the  Hope  Insu- 
rance Company  and  others.  The  object  is  to  obtain  as  against 
the  insurance  company,  the  deeds,  not  disputing  to  pay  them 
their  principal  and  interest,  but  denying  the  right  of  the  sureties 
t(f  any  claim  upon  the  deeds.  The  plaintiff  was  entitled  to  seven 
twenty-fourths  of  this  joint  adventure.  Up  to  1814  this 
speculation  was  fortunate.  *In  1814  the  plaintiff  went  to  [f  157] 
the  Cape  on  an  adventure  to  the  joint  account.  The 
bonds  were  entered  into  by  or  on  behalf  of  the  partners  for  theii 
own  respective  proportions :  Rothery  had  no  right  to  raise  money 
upon  the  plaintiff's  deeds.  The  12,O00Z.  was  not  to  be  thrown 
upon  the  plaintifl^  but  only  a  fractional  part  of  it  equal  to  his 
interest  The  ship  Melantho  was  sent  home  to  this  country  to 
be  sold.  (Mr.  Rose  then  read  several  letters  from  Rothery  to 
the  plaintiff,  dated  Doctors'  Commons,  one  on  the  16th  Novem- 
ber, 1815,  suggesting  a  new  mode  of  remitting ;  another  letter  in 
January,  1816,  that  a  dissolution  of  partnership  had  taken  place 
between  Bridges  and  Elmer,  and  expressing  his  astonishment  at 
it  Another  letter  in  February,  1816,  that  Bridges  and  Elmer 
could  not  provide  their  proportion  of  the  acceptances  coming  due, 
and  expressing  that  it  was  fortunate  that  he  did  not  meet  with  a 
ready  sale  at  the  Cape,  as  he  would  then  have  remitted  the  pro- 
duce to  Bridges  and  Elmer,  expressing  his  opinion  that  they 
were  not  rich:  Another  letter,  20th  March,  1816,  repeating  the 
good  fortune  of  no  ready  sale  ;  and  another  letter,  7th  December, 
1816.)  These  letters  present  perfect  satisfection  with  the  plain- 
tiff, and  that  his  property  was  not  to  be  resorted  to. 

The  power  of  attorney  was  dated  in  May,  1816,  and  does  not 
notice  the  relation  of  the  plaintiff  with  the  partners,  and  the 


im  CASES  IN  CHANCERY, 

1829. — MoniiliigB  ▼.  Boiy. 

plaintiff  thereby  appoints  his  wife,  Burleigh  and  Rothery,  his 
attorneys,  to  defend  actions,  to  sell  the  ship  Melantho,  to  effect 
insurances,  &c.  It  is  given  by  the  plaintiff  in  his  individual 
character ;  it  does  not  give  authority  even  to  borrow  money,  but 
only  to  do  the  special  acts  mentioned.  The  Hope  Insurance 
Company  must  put  their  case  upon  this  power  of  attorney,  and 

that  power  cannot  support  it    It  is  true,  there  are  general 
[*168]     words  to  act  generally.    In  the  case  of  Aiwood  *and 

Munning8{a)  in  the  King's  Bench,  the  general  power 
was  held  only  to  enable  the  attorneys  to  carry  the  special  powers 
into  execution ;  and  that  a  bill  drawn  by  the  attorneys  for  part- 
nership purposes  was  not  within  the  power.  K  Rothery  had 
not  combined  the  character  of  chairman  of  the  Hope  Insurance 
Company  and  plaintiff's  agent,  no  money  would  have  been  ad- 
vanced by  that  company  :  if  therefore,  he,  under  the  power  of 
attorney  borrowed  money  for  partnership  purposes,  he  could 
not  legally  do  it.  Did  Rothery  make  use  of  the  plaintiff's  deeds 
for  the  purposes  of  the  plaintiff,  or  for  his  own  purposes  ?  The 
transaction  could  not  bind  the  plaintiff,  nor  affect  his  title  deeds. 
The  inference  to  be  drawn  from  the  deeds  executed  by  Mra 
Munnings  and  T.  Burleigh  is,  that  the  company's  legal  advisers 
well  knew  it ;  or  why,  if  the  attorneys  had  sufficient  authority, 
was  a  covenant  introduced,  that  the  plaintiff  should  execute  a 
mortgage  in  eighteen  months  ?  Rothery  is  a  general  ttusteo  for 
tiie  company,  and  as  such  the  covenant  was  made  with  him ; 
and  as  such,  and  not  as  one  of  the  attorneys,  he  was  a  party. 
There  can  be  no  case  as  against  the  plaintiff  in  such  a  transact 
tion.  It  is  a  distinct  case  from  Rothery  borrowing  money  as  a 
partner.  No  letter  reached  the  plaintiff  after  the  letter  of  De* 
cember,  1816.  He  did  not  arrive  in  this  country  until  Decern* 
ber,  1821,  when  he  was  ignorant  of  what  had  been  done,  but  he 
soon  found  an  immediate  necessity  for  raising  6,0002.,  and  he 
wrote  the  letter  to  the  insurance  office,  bearing  date  the  8th  of 
November,  1821^(6)  and  another  letter  on  the  20th  of  Novemb^^ 
1821  ;(c)  also,  another  letter  of  27th  of  November^  1821,  d»» 
chning  to  execute  the  mortgage.    Now,  upon  the  whole  of  these 

(o)  T  B.  &  0.  2tS.  (6)  Anie,  p,  16tL 

(»)  Anit^  p.  1S4. 
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kttaiB  fix>m  the  plaintiff  to  the  Hope  Insuranoe  Oompan j,  it  ib 
plain  that  he  was  acting  under  the  impreBsion  that  hifl 
property  had  been  properly  dealt  with.  His  ♦attention  [*1593 
had  not  been  deliberately  directed  to  the  fiusts,  and,  there- 
fore, the  letters  could  not  be  held  to  be  a  confirmation.  It  waa 
to  be  considered  only  as  a  proposal  to  execute  the  mortgage,  i£ 
6,000/.  more  were  advanced.  It  was  not  accepted  by  the  com- 
pany, and  effected  nothing. 

The  Hope  Company  brought  an  action  of  (ummpsit  against 
him;,  by  some  slip  he  had  not  been  able  to  plead  in  abatement, 
and  he  was  put  under  terms  not  to  take  advantage  of  his  part- 
neis  not  being  parties,  and  a  verdict  passed  against  him.  *  He 
then  executed  a  mortgage  to  the  Hope  Insurance  Company,  men- 
tioned in  the  supplemental  bill. 

Mr.  Lyrvch: — ^The  condition  of  each  bond  was,  that  if  the  plain- 
tiff &iled  to  execute  the  mortgage  the  obligors  were  to  pay 
these  sums.  The  power  of  attorney  is  not  recited  in  the  bonds ; 
but  the  bonds  notice  the  articles  of  agreement  The  sureties, 
by  their  answer,  state  that  the  bonds  were  entered  into  at  the 
solicitation  of  the  respective  partners  for  whom  they  were 
sureties. 

These  sureties  were  for  7,0001.,  and  the  5,0002L  makes  the 
12,000t 

I  mean  to  say,  first,  that  they  were  not  sureties  for  the  plain- 
tiff; secondly,  that  there  was  no  valid  deposit;  and,  thirdly, 
that  there  was  no  confirmation. 

A  person  entering  into  a  bond  does  not  become  a  surety  with- 
out the  request  of  the  principal.  These  sureties  could  not  have 
been  for  the  plaintiff,  he  being  abroad. 

The  assurance  on  Mrs.  Munning's  parting  with  the  deeds,  was, 
that  eaeh  of  the  partners  should  get  his  own  securities  in 
lespeot  of  his  share.    There  is  no  evidence  *that  they     [*160] 
were  the  plaintiff's  ^sureties.    The  case  of  Aiwoad  and 
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Munnings  in  the  King's  Bench  has  decided  that  a  general  power 
did  not  give  the  authority.  Again,  the  deposit  cannot  be  ex- 
tended beyond  the  Hope  Company ;  that  has  been  decided  in 
Ex  parte  Whilbread:{a)  it  surely  will  not  be  contended  that  the 
loose  language  of  the  letters  gives  such  an  authority.  Next,  as 
to  confirmation,  if  the  parties  had  no  power  to  deposit  the  deeds 
the  transaction  is  good  for  nothing.  Hothery  obtained  this 
money,  not  for  the  use  of  the  plaintiff;  but  for  partnership  pur- 
poses ;  a  partner  has  not  a  right  so  to  deal  with  his  co-partner's 
property.  The  letters  of  the  plaintiff  are  mere  conditional  pro- 
posals, which  not  having  been  accepted,  cannot  be  read  against 
him,  according  to  the  decision  of  judges  both  at  law  and  in  equity. 
These  letters  do  not  refer  to  the  sureties ;  and,  at  all  events,  they 
cannot  be  carried  further  than  as  securing  the  company.  And 
there  is  no  evidence  to  show  that  the  plaintiff  was  aware  of  the 
circumstances  when  he  wrote  the  letters. 

The  Master  of  the  Rolls  : — On  the  7th  of  November,  1817, 
Mrs.  Munnings  and  Mr.  Burleigh,  her  son-in-law,  on  the  company 
advancing  12,000?.,  covenant  that  the  company  shall  retain  the 
deeds  as  security,  and  Burleigh  covenants  that  the  plaintiff  shall 
execute  a  bond  or  mortgage  for  securing  that  sum.  It  is  impos- 
sible to  contend  that  they  had  authority  to  enter  into  that  en- 
gagement ;  but  did  Mr.  Munnings  conjfirm  it  ?  Mr.  Munnings 
at  that  period  was  abroad,  and  he  continued  abroad  until  Octo- 
ber, 1821,  when  he  returned.  On  the  8th  of  November  he 
writes  a  letter  to  the  Hope  Insurance  Company.  I 
[*161]  *cannot  conceive  any  language  more  clear  and  express 
than  his  admission  of  the  engagement  entered  into  by 
his  wife  and  son-in-law.  His  letter  is  in  these  words :  "  Being 
desirous  to  raise  a  sum  of  money  to  discharge  some  engagements 
entered  into  by  myself  and  others,  which  remain  to  be  paid,  I 
propose  to  borrow  a  sum  of  6,000?.,  to  be  secured  on  my  Essex 
property,  which  you  now  hold."  He  then  proceeds,  "in  addition 
to  the  sum  of  12,000/.  already  advanced  by  your  honorable  com- 
pany and  secured  thereon,  which  security  I  trust  you  will  con- 
sider to  be  satis&ctorj  "    Now,  it  is  asserted  at  the  bar  that  this 

(a)  1  Rofle,  399. 
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is  not  admission,  but  merely  proposal,  "  which  you  will  consider 
to  b^  satisfactory."  Does  not  this  show  that  he  had  no  idea  of 
disturbing  the  security.  He  then  adds,  "  you  have  already  re- 
ceived in  aid  of  the  said  security  between  5,000?.  and  6,000Z. 
Having  been  abroad  during  the  last  six  years  in  the  East  Indies, 
the  mortgage  deed  for  securing  the  above  sum  of  12,000?.,  which 
I  understand  was  sent  to  me,  never  reached  me.  That  deed  I 
am  ready  to  execute,  and  do  any  act  that  may  be  considered 
necessary  and  satisfactory  to  you  for  securing  the  repayment  of 
such  further  sum  as  may  be  agreed  to  be  advanced."  This,  too, 
it  is  contended,  is  a  condition^  proposal.  A  greater  perversion 
of  the  effect  of  language  could  scarcely  have  been  made.  Now, 
without  referring  at  all  to  the  other  letters,  this  is  a  clear  ac- 
knowledgment of  the  title  of  the  Hope  Insurance  Company. 

But  it  is  said  that  he  was  in  ignorance  of  the  facts ;  is  it  possible 
to  believe  this  /entlemen  had  not  been  informed  by  his  wife  and 
son-in-law  of  all  they  had  done  on  his  part  ?  It  must  be  in- 
tended upon  every  principle  of  evidence  that  when  he  wrote  this 
letter  he  was  in  fUU  possession  of  all  the  &cts. 

*The  next  question  is,  whether  the  sureties,  and  who    [*162] 
in  particular  of  them,  have  a  right  to  stand  in  the  place  • 
of  the  mortgagees.     One  of  these  sureties  was  a  partner,  and  he 
must  admit  to  a  partnership  account 

The  other  persons  who  entered  into  these  securities  were  not 
partners,  and  it  is  said  they  have  no  claim  on  the  estate,  as  their 
security  was  given  on  account  of  others  of  the  partners,  at  whose 
request  they  entered  into  the  engagements.  If  it  had  been  stip- 
ulated when  they  became  sureties  that  they  should  riot  claim 
against  the  plaintiff's  estate,  it  would  have  been  a  different 
matter.  On  what  principle,  then,  is  it  that  they  are  not  entitled 
to  the  full  benefit  of  the  security  arising  from  Mr.  Munning's 
esiatc  ?  The  question  is,  have  the  sureties  a  lien  on  the  estate  ? 
If  a  surety  pay  part  of  a  sum  for  which  an  engagement  has  been 
entered  into  by  the  principal,  he  may  claim  against  the  estate 
that  formed  the  principal  security. 
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It  is  impossible  without  stipulation  to  exclude  the  sureties  £rom 
b^ing  entitled  to  the  security  of  the  estate  pledged.  I  am  of 
opinion  that  they  have  a  lien  upon  the  estate  pledged  for  the 
sums  paid  by  them. 

Refer  the  partnership  accoimts  to  the  same  master  before  whom 
the  partnership  accounts  were  taken  in  another  cause. 

I  must  declare  that  the  several  sureties  not  being  partners  have 
a  lien  upon  this  estate  for  the  amounts  they  have  paid,  with  in- 
terest and  costs. 


The  decree  has  not  yet  been  passed  and  entered,  but  the  fol- 
lowing is  the  substance  of  the  minutes  as  they  at  present  (March 
1880)  stand  :— 

[*163]  *I>eeree,  that,  sabjeot  to  the  mortgi^  to  (he  Hope  Insaraooe  Compaoj, 
the  defendants,  J.  Adamson,  Richard  Jackaon,  John  Lewia,  John  Ebner, 
Robert  Hewlett  and  John  Burleigh,  and  Elizabeth  Stott,  as  the  repreeentaUve  of 
Thomas  Stott,  deceased,  sureties  for  the  plaintiff  to  the  Hope  Assurance,  and  not 
being  poitners  with  the  plaintlfl;  are  entitled  to  a  lien  on  the  estate  for  the  principal 
money  paid  by  them  in  reqpect  of  the  sum  of  12,0001,  together  with  interest  at  five 
per  cent^  and  their  costs  and  charges.  Refer  it  to  the  master  to  take  account  of 
what  is  due  to  the  Hope  Insurance  Ck)mpany  for  principal  and  interest  on  the  mort- 
gage in  the  pleadings  named,  and  to  tax  their  costsi 

Also  to  take  an  account  of  what  is  due  to  the  sureties  for  principal  and  interest 
charges  and  expenses,  and  tu  tax  their  cjst.s. 

Decree,  that  upon  plaintiff  paying  wliat  is  due  to  the  insurance  compan  and 
sureties  within  six  months  after  the  master  shall  have  made  his  report,  then  that 
die  trustees  of  the  Hope  Insurance  Company  reconvey  the  mortgaged  premiaee  to 
the  plaintifij  and  that  the  sureties  joui  therein.  In  de&olt  of  the  plaintiff  redeeming 
the  insurance  company,  the  sureties  are  to  be  at  liber^  to  redeem  the  oooipanj, 
and  then  it  is  referred  to  the  master  to  tax  subsequent  interest  and  costs,  and  ap- 
point a  new  time  and  place  for  payment ;  and  upon  the  sureties  paying  to  the  trus- 
tees of  the  insurance  company  their  principal,  interest  and  costs,  within  three  months 
after  the  master  shall  have  made  his  report,  at  such  time  and  place  as  the  master 
shall  appoint^  the  trustees  are  to  reoonvey  to  the  sureties^  and,  in  default  of  pay> 
ment  both  by  the  plaintiff  and  the  sureties,  the  bill  to  be  dismissed,  as  against  the 
t;  ustees  of  the  company  and  the  sureties,  with  costs.  The  master  to  take  an  account 
cf  all  p^tnership  dealings  and  transactions  between  the  plaintiffs,  and  the  defend- 
a&t>,  William  Rothery,  Qeorge  Bridges,  George  Elmer,  Samuel  Howlett  and  Thojiod 
Burleigh.    The  master  to  be  at  libertjy  to  atete  apeoial  cucumsfauioes. 

Further  diroctiona  and  costs  reserved 
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Partition. — Asngnment  of  Term  of  Years  to  attend. — No  BevoccUion 
of  Will— Oosts.— Heir  at  Law. 

WasnaBRnHAU..«-1829:  SdJidj. 

A  testator  devmd  his  moiety  of  an  Mtate,  and  then  made  partitUm  with  bis  oo- 

tenant;  on  this,  the  estate  was  oonveyed  to  a  trustee  as  to  one  part,  to  the  use 

of  the  testator  in  fee ;  and  a  mortgage  term  created  by  the  co-tenant  in  his  moietj 

was  assigned  to  attend  the  inheritance. 
flald»  tfam  this  is  not  a  renmitioo  of  the  win. 
Oosts  reftised  to  the  h^  at  law,  he  haiiag  oonvejed  his  interset  to  two  of  his 

sisten 

John  Babton,  by  his  will,  bearing  date  the  8th  of  September, 
1775,  gave  unto  Edward  Croxall,  Esquire,  the  sum  of  ^002^,  to 
be  raised  and  paid  out  of  moneys  to  arise  from  the  sale  after 
mentioned  of  his  copyhold  and  real  estates,  upon  the  trusts  there- 
in mentioned ;  and  he  gave  and  devised  unto  his  wife  and  Ed- 
ward Croxall,  their  heirs  and  assigns,  with  other  hereditaments, 
his  undivided  moiety  or  half  part  of  and  in  a  messuage,  and  oer- 
tain  lands,  upon  trust,  that  his  wife  and  Edward  CSroxall,  or  the 
survivor  of  them,  or  the  heirs  of  such  survivor,  should,  when 
and  as  soon  as  they  should  think  fit,  sell  and  dispose  of  the  same : 
and  the  money  arising  by  and  from  such  sale,  after  payment  of 
the  600^.,  he  willed  and  desired  to  be  placed  at  interest,  until  the 
same  should  be  paid  to  his  children,  at  the  time  and  in  manner 
tiiereinadfter  mentioned ;  which  interest,  and  the  rents  and  profits 
in  the  meantime,  were  to  be  applied  to  the  maintenance  of  the 
children,  with  the  usual  directions  for  the  trostees  to  convey  to 
the  purchaser. 

There  were  at  this  time  seven  children,  but  by  a  codicil  the 
testator  directed  that  John  Barton,  his  eldest  son,  should  have 
no  share  of  the  moneys  to  arise  by  the  sale ;  and  that  the  part 
intended  for  him  should  be  divided  amongst  his  other  children, 
except  his  daugbi^  Jaae ;  and  the  testatcnr  also  directed  that  a 
sum  of  1002.  which  he  had  given  to  her,  should  beoonsidared  as 
part  of  her  share  under  the  wilL 
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[*165]  *Tlie  testator,  after  making  his  will,  agreed  with  Car- 
ter Barton,  the  person  entitled  to  the  other  undivided 
moiety,  or  half  part  of  the  messuage  and  lands  for  the  division 
thereof;  and  accordingly  the  testator  and  Carter  Barton  entered 
into  mutual  bonds,  bearing  date  respectively  the  16th  April,1788, 
whereby  they  severally  became  bound  to  abide  by  the  award  of 
Edward  Palmer  and  Thomas  Hanson,  who  were  to  make  a  fiiir 
partition  of  the  premises ;  and  to  settle  all  other  matters  between 
the  parties,  relating  to  the  same  premisea  The  arbitrators  ac- 
cordingly proceeded  in  making  a  partition  of  the  estate  between 
the  testator  and  Carter  Barton ;  and  by  indentures  of  lease  and 
release,  bearing  date  respectively  the  15th  and  16th  days  of  June, 
1791 ;  the  release  between  Carter  Barton,  of  the  first  part ;  the 
testator,  John  Barton,  of  the  second  part ;  Joseph  Scott,  a  mort- 
gagee for  years  of  Carter  Barton's  undivided  share  of  the  third 
part ;  John  Dale,  of  the  fourth  part ;  and  Charles  Palmer,  of  the 
fifth  part.  Aft«r  reciting  amongst  other  things  the  award  of  the 
arbitrators,  Carter  Barton  and  the  testator  conveyed  unto  John 
Dale  the  messuage,  buildings  and  premises,  to  the  several  uses 
following :  (that  is  to  say :)  as  to  the  south  side  of  the  said  mes- 
suage, buildings,  lands  and  premises  therein  particularly  described, 
to  the  use  of  Carter  Barton,  his  heirs  and  assigns  forever;  and  as 
to  the  north  side  thereof^  therein  also  particularly  described,  to 
the  use  of  the  testator,  his  heirs  and  assigns  forever,  fi:ee  from  all 
incumbrances  except  a  mortgage  term  of  1,000  years  created  of 
Carter  Barton's  moiety  of  the  said  premises,  and  then  vested  in 
the  said  Joseph  Scott ;  and  the  said  Joseph  Scott,  in  considera- 
tion of  the  principal  and  interest  to  him  paid  by  Carter  Barton, 
assigned  the  undivided  moiety  of  the  premises  so  in  mortgage  to 
him,  to  Charles  Palmer,  his  executors,  administrators  and  assigns, 
for  the  residue  of  the  said  term  of  1,000  years  therein 
[*166]  *then  to  come  and  unexpired,  in  trust,  as  concerning  the 
north  side  or  part  of  the  entirety  of- the  premises  for  the 
testator,  John  Barton,  his  heirs  and  assigns,  and  to  attend  and 
wait  upon  the  freehold  and  inheritance  of  the  said  north  side  or 
moiety  of  the  premises ;  and  as  to  and  concerning  the  south  side 
thereof  in  trust  for  Carter  Barton,  his  heirs  and  assigns,  and  to 
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attend  and  wait  on  the  freehold  or  inheritance  of  the  south  side 
or  moiety  of  the  premises. 

The  testator  died  on  the  31st  March,  1792,  some  time  after  the 
execution  of  the  said  deeds  of  partition,  and  without  having 
altered,  expressly  revoked,  or  republished  his  will,  and  leaving 
Jane  Barton,  his  widow,  John  Barton,  his  eldest  son  and  heir  at 
law,  and  six  other  children ;  these  six  younger  children  then 
became  entitled  to  the  moneys  which  should  be  produced  by  the 
sale. 

The  bill,  after  setting  forth  the  preceding  facts,  then  states,  that 
notwithstanding  the  great  length  of  time  which  had  elapsed  since 
the  death  of  the  testator,  Edward  Croxall,  the  surviving  trustee 
under  the  will  of  John  Barton,  had  not  proceeded  to  a  sale  of  the 
premises  devised  to  him  for  that  purpose,  by  the  will  of  the  tes- 
tator. And  the  bill  charged,  that  he  refused  to  do  so  without 
the  direction  of  the  court.  And  the  bill  prayed,  that  Edward 
Croxall  might  be  decreed  to  proceed  to  a  sale,  that  all  necessary 
parties  might  join  therein,  and  that  the  moneys  to  arise  therefrom 
might  be  divided  amongst  the  plaintiff  and  other  persons  entitled 
thereto. 

Edward  Croxall  having  died,  the  bill  was  revived  against  his 
son  of  the  same  name,  who,  in  his  answer  admitted  that 
his  father  never  did  proceed  to  a  sale,  *because  that  [*167] 
for  many  years  after  the  death  of  the  testator,  the  par- 
ties interested  in  such  sale  did  not  require  such  sale  to  be  made, 
or  did  n6t  agree  about  the  sale  thereof;  and  that  some  of  the 
parties  were  unwilling  it  should  take  place,  and  submitted  to  act 
as  the  court  should  direct.  This  defendant  then  also  died,  and 
the  bill  was  revived  against  his  devisees,  William  Tongue  and 
Thomas  Holbecke. 

The  heir  at  law,  by  his  answer,  submitted  it  was  a  question  of 
law,  whether  the  said  alleged  deeds  of  partition,  of  the  15th  and 
16th  of  June,  1791,  did  or  not,  in  any  and  what  manner,  operate 
as  a  revocation  of  the  testator,  John  Barton's  will,  in  the  whole 
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or  in  any,  and  what  part  thereof  and  how.  Also  whether  he 
was  or  was  not  entitled  to  the  moietj  of  the  lands,  hereditamenli 
and  premises  as  the  heir  at  law  of  the  testator,  John  Barton,  or 
to  such  portion  or  part  of  the  entirety,  as  the  testator  acquired 
under  the  alleged  deeds  of  the  16th  and  16th  June,  1791,  if  such 
were  made,  or  any  other  deeds,  and  if  such  deeds  of  the  15th 
and  16th  June,  1791,  or  any  other  deeds  operated  as  a  revoca- 
tion of  the  testator's  will  and  codicil,  which  the  defendant  sub- 
mitted to  the  judgment  of  the  court. 

Mr.  Pepys  and  Mr.  Whitmarsh  for  the  plaintiflk 

Mr.  Boupell,  jun.,  for  one  of  the  children. 

Mr.  Beames  for  the  heir  at  law: — ^The  partition  was  a  revoca- 
tion of  the  will,  because  the  testator,  or  more  properly  his  trus- 
tee, took  under  the  conveyance  an  estate  different  from  that  he 
previously  possessed.  The  two  owners  conveyed  to  a  trustee, 
and  a  term  was  assigned  to  attend  the  inheritance.    It  is  not 

meant  to  contend  that  a  simple  partition  revokes  a  de- 
[*168]     vise,(a)  *but  to  avoid  a  revocation  he  must  take  back 

the  same  estate.  In  the  case  of  Tickner  v.  Tickner^  cited  in 
Parsons  v.  Freeman,{b)  the  fether  died  seised  in  fee  of  an  estate 
in  gavelkind  intestate,  and  left  two  sons,  who  entered  on  his 
death,  and  became  seised  in  gavelkind.  One  of  them  made  his 
will,  and  thereby  devised  his  undivided  moiety  to  his  wife  and 
her  heirs,  subsequently  by  a  deed  of  partition  between  the  bro- 
thers, and  by  a  fine,  all  this  gavelkind  estate  was  allotted  en- 
tirely to  him,  who  had  so  made  his  wiH  to  such  uses  as  he  should 
appoint  by  deed  or  writing.  And  in  de&ult  of  such  appoint- 
ment to  him  in  fee,  this  was  held  by  Lord  Chief  Justice  Lee,  to 
be  a  revocation  of  the  will. 

There  was  also  the  case  of  Goodtitle  and  Otway^{c)  in  which 

(a)  LuXhar  ▼.  Eidhy,  8  Viq.  tit  Bevae;  3  P.  W.  170;  2  Vw.  Jun.  600;  Sw^t  t 
BdberiB,  Burr.  1490. 

(»)  3  Atk.  t42;  Ambler,  116. 

(0)  1  &  ^  P.  576;  2  H.  BL  616;  7  T.  R.  390;  SpairroiD  y. BMrdcasOe,  3  AtiL  803; 
4  Bwrow,  1960;  1  BoU.  Abr.  61». 
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die  question  was,  whether  a  devise  wag  rendered'  inef^ual  by 
A  subsequent  leaae  and  release  to  trustees  upon  certain  trusts^ 
with  remainder  to  the  testator  in  fee.  Mr.  Justice  Rooke,  said, 
if  a  testator  having  executed  his  will,  conveys  away  his  whole 
fee  simple,  though  it  be  to  his  own  use,  yet,  according  to  the 
rules  of  law,  that  conveyance  renders  the  will  ineffectud,  for  he 
has  altered  his  legal  seisin.  He  added,  partition  is  an  exception, 
for  parceners  and  tenants  in  common  being,  seised  only  of  their 
respective  portions  in  an  undivided  whole,  would,  by  writ  of 
partition,  retain  their  seisin  in  the  portions  allotted  them,  and 
they  may  divide  by  deed  and  fine  ;(a)  but  he  adds,  the  courts  of 
law  are  rigid  in  this,  and  cites  the  example  in  Tickner  v.  Tick- 
net  as  a  revocation^ 

*Mr.  Justice  BuUer  considered  the  point  of  revocation  [*169] 
so  ftilly  established  by  ancient  and  modem  authorities, 
that  to  doubt  about  it  would  be  to  shake  the  rules  of  property ; 
referring  to  Tickner  v.  Tickner,{b)  he  said  the  fee  and  the  old  use 
rested  in  the  testator,  and  yet  because  the  partition  was  made  by 
means  of  a  conveyance  to  a  trustee,  it  was  holden  to  be  a  revo- 
cation. He  found  it  difficult  to  reconcile  the  case  of  Tickner  v. 
Tkkner  with  Luther  and  Kidby,  if  in  partition  the  estate  be  con- 
Teyed  to  a  trustee,  though  for  an  instant  only,  and  though  the 
old  use  remain,  he  thought  that  cases  established  it  to  be  a  revo- 
cation. 

In  a  subsequent  ca8e,(c)  Lord  Eldon  said,  "  that  the  devisot 
must  continue  to  have  the  land  to  his  death,  when  the  devise  is 
to  take  effect ;  if  a  partition  is  effected  either  by  compulsion  or 
agreement,  and  the  thing  done  is  nothing  more  than  partition,  it 
is  not  a  revocation ;  the  slightest  addition  to  that  purpose  will 
make  it,  not  as  a  partition,  but  on  account  of  that  slight  addition, 
a  revocation^  and  if  the  parties  will  even  introduce  a  power  of 
appointment  prior  to  the  limitation  of  the  uses,  that  very  slight 

(o)  Rideif  ▼.  BaUini/Uua,  Sir  T.  Bajm.  Bep.  240. 

(6)  AmbL  117. 

{e)  Bridget  Y.Jh*e<^Chamdim,  2  Yea,  4M;  Ao%0  t.  .Afcodt^  t  Tea  664. 
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circumstance  is  sufficient."  In  another  ca8e,(a)  Lord  Eldon  said, 
the  case  of  partition  is  always  considered  a  sort  of  special  case, 
each  party  can  compel  the  other  to  make  partition.  There  is 
one  other  case  before  Lord  Eldon,  that  of  MaundreU  v.  ifaund- 

drell^ib)  where  his  Lordship  said  that  the  distinction  be- 
[*170]     tween  Tickner  v.  Tickner  and  Luilier  v.  Kidhy  was  *ob- 

vious :  in  the  one,  the  object  was  a  mere  partition ;  the 
devisor,  having  an  undivided  moiety  of  an  estate,  took  a  divided 
moiety,  and  it  was  held  no  revocation,  there  being  no  purpose 
beyond  partition ;  .but  where  a  partition  is  made,  and  in  the  mode 
of  doing  it  the  devisor  conveys  to  such  uses  as  he  shall  appoint, 
and  in  default  of  appointment  to  himself  in  fee,  that  is  a  revoca- 
tion. Why  ?  Because  he  had  limited  the  power.  This  prin- 
ciple was  acted  upon  in  Rawlins  v.  Burgess.{c)  A  person  who 
had  contracted  for  the  purchase  of  an  estate  made  his  will,  and 
afterwards  took  a  conveyance  to  the  common  uses  to  prev^it 
dower:  the  Vice-Chancellor  considered  the  question  to  be, 
whether  the  estate  remained  the  same  without  modification.  The 
contract  pointed  only  at  an  estate  in  fee.  The  conclusion  must 
be,  that  there  were  some  object  beyond  the  mere  completion  of 
the  contract,  by  taking  the  legal  estate ;  and  consistently  with 
.  all  the  authorities,  the  effect  is  a  revocation.  The  same  point 
was  decided  in  Ward  v.  Moore,{d)  The  subsequent  conveyance 
made  an  alteration  in  the  quality  of  the  estate,  and  was,  there- 
fore, a  revocation.  From  all  these  authorities  it  follows  that  the 
partition  and  the  mode  of  effecting  it,  were  in  the  particular  case 
now  before  the  court  a  revocation  of  the  will. 

Mr.  Bickersteih  and  Mr.  Lynch^  for  several  of  the  children,  op- 
posed the  sale,  contending  they  had  a  right  to  elect  to  take  the 
fee. 

The  Master  of  the  Rolls  : — ^The  testator  has  directed  a  sale. 

(a)  AUomey- General  v.  Vigor  and  oihers,  8  Tea.  281;   Ward  t.  Moort^  4  Madd. 
368 ;  Rawlins  v.  Burgis^  2  V.  ft  B.  382. 
{b)  10  Ves.  249. 

(c)  2  Vea  ft  Bea.  382. 

(d)  4  Mad.  372. 
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It  is  true  they  might  have  elected  to  take  real  estate,  but 

what  pretence  is  *there  to  say  they  have  elected?     [*171] 

There  is  nothing  to  show  that  the  parties  intended  to 

give  up  the  advantage  of  the  sale ;  therefore  the  only  point  I 

wish  to  call  attention  to,  is  that  of  the  partition. 

Mr.  Pepys  contended,  that  that  which  is  necessary  to  the  par- 
tition is  not  a  revocation,  but  what  is  inconsistent  with  it,  is ;  and 
that  in  this  case  the  assignment  of  the  term  was  not  inconsistent 
with  partition,  and  that  nothing  had  been  done  that  would  have 
the  effect  of  revoking  the  will. 

Mr.  Bickerateth  then  commented  upon  the  case  of  Tickner  v. 
Tickner,  cited  by  Mr.  BeameSy  and  contended  that  not  any  case 
had  been  cited  where  the  party  took  the  same  interest,  in  which 
it  had  been  held  that  a  partition  was  a  revocation. 

Cur.  adv.  vulL 

1830 :  February  %th. — ^The  Master  of  the  Rolls  : — ^It  is  ad- 
mitted that  a  mere  partition,  without  more,  does  not  revoke  a 
will.  Here  the  nature  of  the  interest  was  not  changed,  nor  was 
there  a  new  power  of  disposition  acquired,  and  a  mere  assign- 
ment of  a  mortgage  term  to  attend  the  inheritance  does  not  re- 
voke the  will. 

Decree  a  sale,  and  that  all  proper  parties  join  therein,  and  in 
the  conveyance,  including  the  heir  at  law,  and  that  the  purchase 
money  be  distributed  according  to  the  rights  of  the  parties  as 
prayed. 

Costs  were  refiised  to  the  heir  at  law,  and  to  those  who  claimed 
under  him.  It  appeared  that  the  heir  at  law  had  conveyed  to 
two  of  his  sisters. 

*The  representative  of  Edward  Croxall,  the  trustee,  to     [*172] 
have  his  costs  as  between  attorney  and  client;  and  all 
other  parties  who  do  not  claim  adverse  to  the  will,  to  have  their 
costs. 
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France  v.  Woods. 
Notice  i/o  AfferU. — Liability  o/Sxecutors. 

ROLIA— 1829:  22dJiil7. 

Trostees  not  affected  by  notioe  to  their  agents^  which  he  did  net  reoeiTe  in  that 

character. 
Tmstees,  having  contracted  to  ptirchaae  hind,  sell  oat  stock  and  deposit  the  prodnoe 

at  a  banker's,  when  the  purchase  seems  to  be  near  completion.    Thej  are  not 

liable  to  make  good  the  monej  if  the  bankers  fiuL 

The  bill,  in  this  cause,  was  filed  for  the  purpose  of  adminis- 
tering the  assets  of  John  France,  by  the  person  entitled  for  life 
to  the  income  of  the  real  and  personal  estate.  The  defendants 
were  his  executors,  Thomas  Woods  and  Wm.  Berry,  and  several 
persons  interested  under  his  will.  The  bill  also  sought  to  make 
the  executors  personally  liable  for  certain  sums,  parts  of  the  as- 
sets, which  had  been  lost  by  the  failure  of  Messrs.  Warwick  k 
Company,  bankers. 

By  the  decree  made  by  the  Vice-Chancellor  on  the  26th  Feb- 
ruary, 1827,  it  was  referred  to  the  master  to  take  the  usual  ao* 
counts  of  the  testator's  personal  estate,  debts,  funeral  expenses 
and  legacies ;  "  and  in  taking  the  account  of  the  testator's  per^ 
sonal  estate,  it  was  ordered  that  the  master  should  ascertain  and 
state  to  the  court  what  balances  or  sums  of  money,  part  of  the 
testator's  personal  estate,  or  l^e  interest  or  dividends  arising 
therrfrom,  were  in  the  bank  of  Messrs.  Warwick  &  Co.  at  the 
time  of  their  becoming  bankrupts,  and  under  what  circumstances 
such  balances  or  sums  of  money  were  paid  by  the  defendants 
into  the  said  bank,  and  whether  the  same  ought  to  have  been 

paid  into  or  allowed  by  the  said  defendants  to  have  re- 
[*178]    mained  in  such  bank,  *particularly  in  reference  to  the 

respective  times  when  the  said  moneys  were  so  paid 
into  the  said  bank/' 

By  ihe  master^s  report,  dated  the  12th  October,  1828>  he  stated 
the  testator's  will,  by  which  he  directed  payment  of  several  sums 
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of  money ;  and  tliat  his  executors  should  not  be  answerable  for 
Ihe  loss  of  the  trust  moneys,  ''  in  depositing  the  same  in  any 
banker's  bands  or  elsewhere  for  safe  custody ."(1)    And  that  the 

(1)  An  administrator  cannot  be  made  responsible  for  the  loss  of  property  of  his 
intestate,  occasioned  by  his  not  bringing  suit  ontil  the  act  of  limitations  opposed  a  bar 
to  recovery,  unless  he  acted  with  bad  fiuth,  was  guilty  of  fraud,  wilful  defiiult  or 
gross  negligenoa  Thomas  t.  Whiie^  3  lit.  117.  Executor's  estate  made  liable  &r 
the  value  of  the  estate  of  testator,  sold  by  him  without  authority;  and  also  made 
liable  for  the  securities  which  might  prove  defective.    SmUh  v.  Executors  ofSmUh^ 

1  Desau.  304.  An  executor  is  not  liable  for  the  acts  or  omissions  of  the  master,  in 
not  taking  securities,  or  collecting  the  funds,  where  the  master  has  been  ordered  to 
sen  the  estate,  collect  the  money  and  pay  it  over  to  the  executor.  Thomson  v. 
WagneTj  3  Desan.  94.  Executor  made  liable  for  gross  neglect,  in  not  recovering  a 
debt,  where  the  party  became  insolvent.  Wiiherapoon  v.  JtOaBa,  3  Desau.  245. 
An  administrator,  paying  debts  out  of  the  original  order  or  proportion,  is  liable  to 
creditors,  and  he  is  not  allowed  to  retain,  for  debts  due  to  himself  more  than  bis 
proportion.  Lenoir  v.  Winn^  4  Desau.  66.  If  an  executor  or  admimstnitor  omits  to 
plead,  and  allows  judgment  to  be  taken  against  him  by  de&ult,  this  is  not  such 
sn  unqualified  admission  of  assets  as  to  make  him  irrevocably  chargeable.  This 
court  will  give  him  an  opportunity  of  showing  the  fact  lb.'  An  executor,  selling 
on  a  credit  the  personal  estate  of  the  deceased,  and  not  taking  personal  security  from 
the  purchaser,  as  prescribed  by  the  order  of  the  court  of  ordinary,  is  liable  for  the 
debt  in  case  of  the  insolvency  of  the  purchaser;  but  such  insolvency  must  be  estab- 
lished before  the  executor's  estate  is  made  absolutely  liable.  Stukes  v.  CoUine,  4 
Desau.  207.  An  executor  or  trustee  cannot  purchase  the  trust  property  from  his 
oo^xecutor  or  trustee,  without  being  liable  for  the  profits  arising  from  the  property 
purchased.  Case  v.  Abed^  1  Paige,  393.  It  is  the  duty  of  executors  and  trustees  to 
keep  the  trust  funds  separate  and  distinct  from  the  private  funds.  If  tiny  use  the 
trust  funds,  or  mix  them  with  their  private  funds,  they  will  be  made  liable  for  aU 
fosses  which  may  arise  fiT>m  their  neglect  or  mismanagement  lb.  An  executor, 
having  g^ven  his  own  note  for  a  debt  due  by  the  estate,  does  not  exempt  the  estate 
from  the  liability;  and  he  may  be  sued  in  equity  as  executor  for  it  Douglas  v. 
Fraser,  2  McGord's  Ch.  Rep.  111.  If  the  administrator,  on  the  sale  of  his  intestate's 
property,  take  any  other  security  than  that  required  by  the  terms  of  the  order  for 
sale,  he  becomes  personally  responsible ;  and  if  a  loss  ensue,  it  must  fall  upon  him. 
Peay  v.  Fleming  et  oLj  2  Hill,  98.  An  executor  or  administrator,  having  sold  a 
slave,  the  same  not  being  necessary  for  the  payment  of  debts,  must  account  for  the 
hire  to  the  time  of  renderiog  the  decree,  and  his  value  at  that  time,  in  a  suit  by 
distributees.  Mennings  v.  Conner^  2  Bibb,  188.  Chancery  will  not  make  an  execu- 
tor, who  has  disbursed  all  the  assets,  liable  on  a  parol  promise,  to  set  off  a  demand 
accruing  to  him  as  executor,  against  a  debt  due  from  the  testator.     Crews  v.  WiXUama^ 

2  Bibb,  262.  If  A.  devise  lands  to  B^  chargeable  with  the  payment  of  a  legacy  to 
C,  if  his  personal  estate  should  prove  insufficient,  and  appoint  D.  his  executor,  in  a 
suit  by  C.  against  the  executor  of  D.  he  must  charge  in  his  bill,  and  show  that  tbe 
personal  estate  of  A.  was  sufficient  to  pay  debts  and  legacies.    It  is  not  sufficient  to 
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testator,  for  a  very  long  time  before  his  deatli,  kept  his  banking 
account  with  Messrs.  Warwick  &  Co.,  and  had  always  a  consid- 
erable balance  of  cash  in  their  hands,  amounting  at  the  time  of 

charge  that  the  personal  and  real  estate  were  Bofficient  Wesfs  Executor  r.  Hattf  3 
Har.  &  Johns.  221.  If  an  admmistrator  sells  leasehold  property,  and  takes  the  notee 
of  the  purchaser,  without  other  security,  the  admmistrator  is  liable  to  the  next  of  kin 
for  the  amount  not  paid  by  the  purchaser  who  has  become  insolvent.  King  y.  Kinfff 
3  Johns.  Ch.  Rep.  652.  Land  may  be  sold  under  an  execution  against  an  executor 
or  administrator,  though  there  may  be  personal  assets.  Smith  y,  Exectdars  of  Smith, 
1  McCord's  Ch.  Rep.  134,  148.  The  estate  of  a  deceased  executor,  who  obtained 
judgments  for  debts  due  to  his  testator^s  estate,  and  afterwards  gave  credit  to  the 
debtors,  who  were  perfectly  solvent  during  his  lifetime,  but  became  insolvent  alter 
his  death,  was  not  held  liable  to  the  legatee  for  the  loss  so  incurred.  Doud  v.  San- 
ders^  Harp.  Eq.  277.  An  executor  named  in  a  will,  and  who  never  qualified  as 
such,  but  who  took  possession  of  some  part  of  the  personal  property  of  the  testator, 
was  held,  by  these  acts,  to  have  elected  to  act  as  an  executor,  and  was  chargeable 
as  executor.  Van  Home  v.  Fonda^  5  Johns.  Ch.  Rep.  403.  Administrator  in  the 
third  degree  cannot  be  called  to  an  account  for  the  estate  of  the  first  intestate,  without 
proof  that  it,  in  fact,  came  to  his  hands.  Barbour  v.  Eoberison,  1  litt  96.  If  an 
executor  sufiers  the  family  of  his  testator  to  take  possession  of  the  property,  and  to 
convert  any  part  improperly  to  their  own  use,  he  is  liable  for  it,  they  being  regarded 
as  his  agents.  Wrighi  v.  Wright,  2  McCord's  Ch.  Rep.  199  One  of  the  executors, 
who  remained  in  the  state,  gave  to  the  other,  who  was  about  removing  out  of  it, 
and  who  did  afterward  remove,  an  acknowledgment  of  having  received  all  the  mo- 
neys, evidences  of  debt,  property  of  every  kind,  Ac,  of  the  estate ;  held  to  be  con- 
clusive evidence  to  charge  the  executor  who  remained  with  the  whole  estate.  Ed- 
monds V.  Creruhaw,  Harp.  Eq.  224;  S  C,  1  McCord's  Ch.  Rep.  252.  An  executor 
is  not  to^be  charged  with  the  debts  due  to  the  estate  of  his  testator,  at  the  time 
when  they  became  due,  but  only  at  the  time  when  ho  actually  received  them ;  ex- 
cept such  debts  as  are  lost  by  his  negligence  or  improper  conduct  Cavenduih  v. 
Fleming,  3  Munf.  198.  The  only  remedy,  at  present,  against  an  administrate  r  or 
his  representatives,  for  any  waste  or  misapplication  of  the  effects  of  the  deceased,  is 
by  an  action  at  law  upon  his  admmistration  bond,  by  any  person  interested,  //o^ 
thorp  V.  Hook's  Administrator,  1  Gill  A  Johns.  270.  If;  owing  to  the  conduct  of  the 
administrator;  any  uncertainty  exist  as  to  the  amount  of  the  profits  made  by  him  on 
the  purchase,  he  will  be  chaigeable  with  the  largest  amount  which,  from  the  cir- 
cumstances, he  can  be  presumed  to  have  realized.  It  is  a  rule,  both  at  law  and  ui 
equity,  that  if  a  person  having  chaJige  of  the  property  of  another  so  confound  it  with 
his  own  that  it  cannot  be  distmguished,  he  must  bear  all  the  moonvenienoe  of  the 
confbsion ;  and,  if  it  be  a  case  of  damages,  the  damages  given  against  him  will  be 
the  utmost  value  of  the  property.  Braekenridge  v.  Holland,  2  Blackf  377.  Ono 
who  is  both  administrator  and  guardian  will  be  deemed  to  hold  the  assets  in  the 
former  capacity,  where  no  change  in  the  manner  of  holding  appears ,  and  his  sure- 
ties as  administrator  wUl  alone  be  chargeable.  Johnson  v.  Fuquay,  1  Dana,  614. 
The  purchaser  from  a  distributee,  of  his  interest  in  a  decedent's  estate,  may 
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his  death  to  5,696/.  10a.  2d,  and  that  they  allowed  him  4  per 
oent.  interest  on  his  balance ;  and  that  Thomas  Crook,  who  was 
a  principal  clerk  in  the  banking-house  of  Messrs.  Warwick  k  Co. 
for  some  years  previous  to,  and  at  the  death  of  the  testator,  was, 
as  such  principal  clerk,  frequently  consulted  and  employed  by 
him  as  his  confidential  ageni  in  the  management  of  his  pecuniary 
concerns ;  and  that  after  the  death  of  the  testator,  the  defendants, 
Thos.  Woods  and  Wm.  Berry,  with  the  concurrence  and  appro- 
bation of  the  plaintifT,  applied  to  and  requested  the  said  Thos. 
Crook  to  assist  them  in  and  about  the  testator's  property,  and  the 
management  of  the  executorship  and  of  the  trusts ;  and  that  the 
defendants  resided  a  considerable  distance  from  each  other,  and  • 
finom  the  neighborhood  of  the  testator's  real  estate,  and  were 
wholly  incompetent  and  unable  to  manage  the  alBGairs  of  the  trust 
without  assistance ;  and  that  they  accordingly,  with  the  approba- 
tion of  the  plaintiff,  employed  Thos.  Crook  to  assist  them  in  va- 

maintain  a  bill  in  his  own  name,  for  the  share  he  pnrchasee^  making  his  vendor 
and  the  oUier  distributees,  as  well  as  the  administrator,  parties.  Kavanaugh 
T.  Thacker,  2  Dana,  136.  In  a  suit  at  law,  upon  an  ezecutor^s  or  administrator's 
bond,  for  a  retusal  to  make  distribution,  it  may  be  necessary  for  the  complainant  to 
arer  and  prove  that,  before  the  suit,  he  tendered  a  bond  to  refund,  in  case  debts 
should  appear.  In  Chanceiy  the  rule  is  not  so  strict  There  the  whole  controversy 
may  be  settled,  though  no  bond  has  been  tendered ;  and  the  complainant,  first  being 
required  to  give  the  bond,  may  have  the  appropriate  relief  lb.  Executors  de  wn 
tort  are  only  chargeable  with  assets  which  come  to  their  hands;  they  have  no  right, 
as  lawful  exccutoni  have,  to  reduce  the  other  assets,  and  therefore,  are  not  liable  for 
not  reducing  and  administering  them.  Kinard  v.  Young,  2  Richardson^s  Eq.  Rep. 
247.  Where  an  executor  de  son  tart  who  has  not  called  on  creditors  t6  render  their 
demands,  is  compelled  to  apply  the  assets  received  by  him  to  debts  of  an  inferior 
grade,  he  may  be  afterwards  compelled  to  apply  the  value  of  the  same  assets  to  debts 
of  a  higher  g^rade,  and  of  which  he  had  no  notice.  lb.  An  executor  de  son  tort  is 
liable  for  interest,  from  the  death  of  the  testator,  if)  at  that  time,  he  took  possession 
of  the  assets.  lb.  An  executor  de  son  tort  has  no  right  to  retain  for  his  own  debt, 
but  with  this  exception,  he  may  pay  debts,  even  one  to  which  he  is  surety,  in 
the  same  order  in  which  a  rightful  executor  is  required  to  pay  them.  lb. 
If  an  executor  or  administrator  brings  a  suit  in  Chancery,  which,  from  papers  in  his 
possession,  he  had  good  reason  to  believe  was  unfounded,  or  where,  by  ordinaiy 
care  and  diligence  in  ascertaining  the  facts,  he  would  have  ascertained  the  suit  to 
be  unfounded,  the  oourt^  in  its  discretfon,  may  charge  him  with  costs  personally,  if 
the  estate  In  his  hands  is  insufficient  to  pay  such  costs.  RooseveU  v.  EUithorp,  10 
Paige,  415.  A  suit  is  wantonly  brought  by  an  executor  or  administrator  whore  it 
is  brought  by  him  without  probable  cause,  or  where  he  has  not  exercised  ordinary 
care  and  diligence  to  ascertain  whether  there  was  any  just  cause  of  action.    lb 
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rious  matters  respecting  the  executorship  and  trust ;  and  that  the 
defendants,  in  the  presence  of  the  plaintiff,  agreed  to  employ 

Messrs.  Warwick  A;  Co.  as  their  bankers,  in  respect  of 
[*174]    the  trust  moneys  belonging  to  the  *testator's  estate ;  and 

that  Messrs.  Warwick  k  Co.  were  induced,  in  caDsider* 
ation  of  the  large  balance  which  the  testator  had  left  in  their 
hands,  to  allow  upon  all  the  trust  moneys  deposited  with  them 
the  same  rate  of  interest  which  they  had  allowed  to  the  testator 
during  his  life,  although  interest  at  8  per  cent,  was  usuaDy  al- 
lowed by  them  upon  temporary  deposits ;  and  that  the  defendants 
employed  Messrs.  Warwick  &  Co.  as  their  bankers,  in  respect  of 
the  trust  moneys,  until  they  stopped  payment  and  became  bank- 
rupts ;  and  that  there  were  then  in  their  bank  the  balances  men- 
tioned in  the  report,  part  of  the  testator's  pexvpnal  estate,  or  in- 
terest or  dividends  arisen  therefrom. 

And  he  found  that  the  defendants,  in  execution  of  their  trust, 
had  entered  into  a  contract  for  the  purchase  of  real  estate ;  and 
when  they  had  every  reason  to  believe  that  the  purchase  would 
be  completed  without  delay,  in  order  to  provide  for  the  payment 
of  the  balance  of  the  purchase  money,  and  also  to  raise  certain 
other  sums  of  money  which  were  then  wanted  for  the  trust  es- 
tate, and  for  which  the  defendants  had  not  sufficient  funds  in  their 
bankers'  hands,  they,  in  the  month  of  August,  1821,  sold  out 
8,000Z.  navy  5  per  cents.,  and  caused  the  produce  to  be  placed  in 
the  bank  of  Warwick  &  Co.,  and  the  defendants  on  that  occasion 
stated  to  Thos.  Crook,  that  they  firmly  believed  that  the  money 
would  be  called  for  in  a  very  short  period  of  time.  And  he 
stated  the  circumstances  which  had  delayed  the  conclusion  of  the 
purchase ;  and  that,  consequently,  the  defendants  were  prevented 
making  the  payment  of  the  balance  of  the  purchase  money, 
amounting  to  3,2002.,  out  of  the  funds  which  were  in  the  hands 
of  the  bank  of  Messrs.  Warwick  &  Co.  previous  to  their  bank- 
ruptcy.   And  the  master  allowed  the  executors  these  balances. 

[*175]        *The  plaintiff  excepted  to  the  master's  report.    The 

first  exception  being,  that  the  master  ought  to  have  stated 

that  he  foimd  by  the  depositions  that  Thomas  Crook  was,  from 

the  1st  of  January,  1810,  to  the  time  of  the  said  Messrs.  War- 
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wiok  «nd  Oo.^  becoming  bankrnptB,  their  first  and  confidential 
clerk,  and  acquainted  with  the  slate  of  their  affairs,  and  knew 
that  the  said  Messrs.  Warwick  and  Co.,  long  before  the  time  of 
their  becoming  bankrapts,  were  tmable  to  pay  the  debts  due 
from  them,  and  must  hare  stopped  payment  if  called  upon  to 
pay  the  whole  or  a  considerable  part  of  the  debts  due  from  them, 
being  the  substance  of  the  evidence  of  the  said  Thomas  Crook ; 
or,  that  the  said  master  ought  to  have  set  forth  the  evidence  of 
the  said  Thomas  Crook  at  length. 

The  second  exception  was,  that  there  did  not  exist  any  reason 
to  believe  that  the  purchase  would  be  completed  without  delay. 

And  the  third  exception  was,  that  this  sum  of  8,200!.,  ought 
not  to  have  been  paid  into  such  bank,  or,  if  so,  ought  not  to 
have  been  allowed  by  the  defendants  to  remain  in  such  bank. 

Mr.  Pepys  and  Mr.  Lynch  for  the  exceptions,  contended  that 
Crook,  the  agent  of  the  executors,  knew  the  insolvent  state  of 
the  bank.  A  notice  to  the  agent  is  notice  to  the  principal.  The 
moneys  ought  not  to  have  been  continued  in  the  bank. 

Mi.  Bichersteth  and  Mr.  Maihews  on  the  other  side. 

July  25tt.— The  Master  of  the  Bolls: — ^Nothing  would 
be  more  injurious  to  the  interests  of  society,  than  the 
allowance  of  these  exceptions.  *Mr.  Crook  was  em-  [*176] 
ployed  by  the  testator,  and  the  trustees  only  continued 
him.  Can  these  trustees  be  liable  to  the  losses  occasioned  by  the 
fidlure  of  these  bankrupts  7  Notice  to  the  agent,  is  notice  to  the 
principal,  but  then  it  must  be  in  the  character  of  agent.  It  can- 
not be  held  that  they  were  liabla  Secondly,  it  is  said  that  the 
stock  was  sold  out  before  it  was  wanted  Now  it  appears  by  the 
contract,  that  the  purchase  money  was  to  be  paid  on  the  22d 
March.  [His  Honor  here  referred  to  some  letters  to  the  vendor's 
solicitors.  The  trustees  having  received  satis&ctory  answers  to 
most  of  the  inquiries,  and  in  order  that  no  time  might  be  lost  in 
completing  the  conveyance,  sold  out  stock  in  August;  from  cir- 
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cumstances,  the  conveyance  was  not  completed  until  Februarj, 
and  before  that  time  arrived  the  bankers  had  failed.  I  am  of 
opinion  that  it  would  be  extreme j  injurious  to  the* interests  of 
society,  that  it  would  prevent  persons  from  becoming  trustees, 
were  I  to  allow  these  exceptions.  I  shall^  therefore,  overrule 
them. 

There  were  three  other  exceptions  by  the  execufews^in  respect 
of  sums  which  the  master  had  disallowed*  The  two  latter  weie 
allowed,  on  the  principle  on  which  the  plaintiflTs  exceptions  were 
overruled :  but  the  first  €f  the  executors'  exceptions  was  dis- 
allowed, as  not  coming  within  it» 

Reg.  Lib.  A.  1828,  fol.  2652. 


[*177]    *Bktwekn  John  Cooper  and  Joseph  Spratt,  Plam- 
tiffs ;  AND  Fermin  De  Tastet  and  Louis  Cabanon^ 
Defendants. 

Interpleader.— Private  Warehouse. — Bonded  Warehouse. 

Westminster  Hall^ — 1829:  ISth  November. 

Warehousemen  being  private  agents,  and  not  holding  goods  as  the^posseaBors  of  a 

public  bonded  warehonsei  cannot  maintain  a  bill  of  interpleader. 
But  where  goods  are  deposited  in  a  public  bonded  warehouse,  a  bill  of  interpleader 

may  be  maLntaised  against  contending  chumaots. 

The  plaintiflfe  were  warehouse  keepers  in  Mark  Lane..  In 
April,  1819,  Messrs.  Bize,  Bordenave  &  Co.  instructed  them  to 
land  from  the  ship  Sirene  sixty-one  bags  of  French  wool,  and 
warehouse  them,  which  was  accordingly  done,  and  the  wool  was 
entered  in  the  plaintiff'  books  in  the  names  of  Bize,  Bordenave 
&  Co.  On  the  14th  of  April,  the  plaintiff  delivered  to  the  order 
of  Messrs.  Bize,  Bordenave  &  Co.  six  of  the  bags.  On  the  8d  of 
July,  Messrs.  Bize,  Bordenave  &  Co.,  sent  to  the  plaintiffs  an 
order  to  transfer  the  remainder  of  the  wool,  [reserving  to  them- 
selves the  privilege  of  drawing  samples,]  to  the  defendant  De 
Tasteti  and  it  was  accordingly  transferred  into  his  name. 
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On  the  6th  of  July,  Messrs.  Bize,  Bordenave  &  Co.,  sent  to  the 
plainti£&  an  order  for  the  delivery  of  certain  samples  of  the  wool, 
which  was  complied  with. 

The  plaintiff,  on  the  28th  of  August,  received  from  Augustus 
Boehn,  a  letter  demanding  the  fifty-five  bags  of  wool,  oflFering  to 
pay  the  warehouse  charges,  and  to  indemnify  the  plaintiflfe  for 
the  delivery  thereof,  and  stating  that  the  defendant  De 
Tastet  had  no  claim  whatever  *thereon.  This  was  ac-  [*178] 
companied  by  another  letter  from  Messrs.  Bize,  Borde- 
nave k  Co.,  confirming  the  statement  in  Roehn's  letter,  and  re- 
questing the  plaintiffs  to  deliver  the  wools  to  Roehn  or  to  ware- 
house them  in  his  name,  and  that  they  would  indemnify  the 
plaintiff  for  so  doing.  The  letter  was  written  by  Roehn  as  the 
agent  of  the  defendant  Louis  Cabanon.  On  the  other  hand,  the 
defendant  De  Tastet  claimed  the  wool  as  his  property.  On  the 
20th  of  October  the  defendant  Cabanon  sent  the  plaintifife  a  letter 
demanding  the  wool  as  his  property,  threatening  an  action  if  the 
same  were  not  delivered  to  him,  and  giving  notice  that  he  had 
sold  the  wool,  and  offering  to  show  the  most  clear  evidence  of 
his  light 

The  bill  stated  the  preceding  facts,  and  prayed  that  the  defend- 
ants might  interplead. 

After  the  bill  was  filed,  the  plaintiflfe,  with  the  consent  of  De 
Tastet,  delivered  to  the  defendant  Cabanon  twenty-eight  of  the 
bags  of  wool. 

The  defendant  De  Tastet  stated  in  his  answer  that  he  and  Bor- 
denave carried  on  the  business  of  insurance  and  commission 
brokers,  and  in  some  few  instances  they  carried  on  business  as 
merchants  under  the  firm  of  Bize,  Bordenave  &  Co.,  that  in  the 
month  of  April,  1819,  Cabanon  or  Roehn  consigned  sixty-one 
bags  of  wool  to  Bize,  Bordenave  &  Co.,  in  which  firm  he,  the  de- 
fendant, was  a  partner.  The  defendant  also  stated  in  his  answer, 
that  the  firm  of  Bize,  Bordenave  &  Co.,  made  advances  for  Ca 
banon  to  the  amount  of  674Z.  135.  3d  on  the  credit  of  the  pro- 
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ceedfl  to  arise  from  the  sale  of  the  wool,  and  that  the  transfer  was 
made  to  him  in  part  satisfaction  of  a  large  sum  of  money  lent  by 
him  to  the  firm. 

*Mr.  a  Anderdon  for  the  plaintiff.  [*179] 

Mr.  Koe  for  the  defendant  De  Tastet. 

The  other  defendant  did  not  appear. 

The  Master  op  the  Rolls  : — ^The  plaintiff  received  these 
goods  as  the  private  agent  of  Messrs.  Bize,  Bordenave  &  Co. 
The  possession  of  the  agent  is  the  possession  of  the  principal 
On  the  transfer  to  De  Tastet  the  plaintiffs  acknowledged  them- 
selves to  be  his  agents.  I  am  not  aware  of  an  instance  of  a  bill 
of  interpleader  being  sustained  by  a  private  agent  It  is  a  very 
important  point,  and  I  permit  the  counsel  to  look  into  the  author- 
ities, and  mention  the  result  on  Monday  next 

November  16ih. — Mr.  0.  Anderdon  for  the  plaintife : — ^This  bill 
has  been  filed  by  warehousemen,  whom  I  cannot  represent  in  any 
other  character  than  that  of  agents.  The  wool  was  consigned  by 
Cabanon  to  Bize,  Bordenave  &  Co.,  and  after  the  latter  had  caused 
the  wool  to  be  transferred  to  the  defendant  De  Tastet,  the  defendant 
Cabanon  claimed  the  goods  as  the  owner ;  and  in  consequence 
of  the  lien  claimed  by  De  Tastet,  it  appears  that  there  are  in  this 
case  those  conflicting  claims  arising  out  of  the  acts  of  the  parties 
respecting  which  the  parties  ought  to  be  compelled  to  interplead 
in  this  court.  Mr.  De  Tastet  being  a  partner  with  Bize,  Borde- 
nave &  Co.,  this  comes  within  the  case  of  conflicting  claims,  in 
which  the  holder  of  the  goods  can  maintain  a  bill  of  interpleader. 
In  the  case  of  Nicholson  v.  Knowle8{a)  the  Vice-Chan- 
cellor  decided  upon  the  principle  of  the  *cafles  of  Dwk-  [*180] 
enson  v.  Hammond{b)  and  Roberts  v.  Ogilvie^{c)  that  an 
agent  to  receive  particular  moneys  cannot  dispute  the  authority 

(a)  6  Mad.  47. 
[h)  2  B.  it  A.  310. 
\c)  9  Prioe,  269. 
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of  Ids  principal  atid  set  np  inconsistent  claims  of  third  persons ; 
but  in  such  cases  the  receiver  of  the  money  would  not  be  liable 
to  an  action  at  the  suit  of  the  parties  who  might  be  rightfully  en- 
titled to  it  The  plaintiffe  ought  to  be  protected  in  this  court, 
because  their  delivery  of  the  goods  to  De  Tastet  would  not  be  an 
BiBswet  to  the  action  of  Gabanon,  if  De  Tastet  were  not  entitled 
to  retain  them. 

Mr.  Koe^  referring  to  the  statement  that  De  Tastet  was  a  part- 
ner with  Bize,  Bordenave  &  Co.,  objected  that  it  was  not  stated 
in  the  bill  that  De  Tastet  was  a  partner ;  but  the  Master  of  the 
Bolls  thought  that  the  plaintiff  was  entitled  to  read  the  fiict  from 
the  defendant's  answer. 

Mr.  0.  Anderdm : — ^In  Lowe  and  Richardson  v. ,(a)  it  was 

laid  down,  that  "  although  a  captain  might  file  a  bill  of  inter- 
pleader where  parties  claimed  adversely  at  law  or  in  equity  under 
a  bill  of  lading,  yet  the  Vice-Chancellor  dotibted  whether  he 
diould  in  any  case  file  a  bill  of  interpleader  where  the  adverse 
daims  were  not  under  the  bi^of  lading,  but  paramount  to  it. 
Delivery  according  to  the  bill  of  lading  would  fully  justify  the 
captain,  and  those  who  alleged  an  equity  paramount  to  the  bill 
of  lading  should  assert  it  by  a  suit  of  their  own."  This  appears 
to  furnish  the  distinction.  In  Dowson  v.  Hardcasile(b)  the  plain- 
tiflb  were  wharfingers,  and  the  other  parties  were  the  consignor 
and  consignee,  and  vendees  of  the  goods ;  it  was  held  that  that 
was  a  proper  case  for  a  bill  of  interpleaded  So,  in 
Bdenson  and  ^RcberU^ip)  which  was  the  case  of  a  bill  of  [*181] 
interpleader  by  a  factor,  against  many  defendants  who 
had  claimed  the  goods,  in  which  the  authority  of  the  preceding 
case  was  recogtii^ed  and  followed.  Martinius  v.  Helmuih^{d)  be* 
fore  Lord  Eldon,  is  a  strong  case  to  support  this  bill ;  and  there 
are  other  analogous  cases.(e) 

(a)  3  ICad.  211 
(6)  2  Cox,  218. 

(c)  2  Cdz,  180. 

(d)  Reported  in  a  note,  2  Ve&  ft  Bea.  401,  (2d  edition,)  and  in  Oooper,  246. 

(a)  TbecaBeeof  r^£((ui/n(fto  C^9mpanvv.Ai2ett,lJaoob,  91.;  SteveMonr.An- 


181  CASES  IN  CHANCERY, 

1829.— <>>oper  y.  De  Taetet 

The  Master  op  the  Rolls  : — ^You  cite  many  cases ;  but 
how  do  you  state  the  principle  ? 

Mr.  0.  Anderdon : — ^Wherever  conflicting  claims  are  raised  to 
property,  in  the  possession  of  a  depositary  arising  out  of  the  acts 
of  the  parties  claiming  derivatively  and  in  privity;  he,  hot 
having  the  means  of  ascertaining  in  whom  the  right  resides^  is 
entitled  to  the  assistance  of  a  court  of  equity. 

The  Master  of  the  Rolls  : — Must  not  an  agent  account  to 
his  principal  ?  How  can  a  stranger  maintain  an  action  against 
an  agent,  if  the  latter  deliver  the  goods  deposited  with  him  to  his 
principal  ? 

Mr.  0,  A7iderdon : — Unless  an  agent  is  held  to  be  not  liable  to 
an  action  of  trover  by  a  consignor,  he  ought  to  have  protection 
here.  In  the  case  of  Stevens  v.  Elwallj{a)  a  servant  was  held  to 
be  liable  to  an  action  of  trover.    In  the  case  now  before  the 

w 

court,  the  parties  who  are  defendants  claim  under  one  title ;  and 
seeing  the  privity  which  exists  between  them,  it  is  submitted 
that  this  bUl  can  be  maintained. 

[*182]  *The  Master  op  the  Rolls: — ^The  wool  being  de- 
posited in  a  warehouse,  the  warehouseman  becomes  the 
agent  of  the  principal,  but  if  deposited  in  a  bonded  warehouse, 
the  holder  is  the  agent  of  the  person  entitled.  When  imder  the 
authority  of  the  crown,  the  warehouseman  is  not  a  private  agent, 
but  a  public  warehouseman.  The  difference  is,  whether  it  is  a 
warehouse  or  a  public  bonded  warehouse. 

(It  was  intimated  to  the  court,  that  the  plaintiflF's  warehouses 
were  bonded  warehouses.) 

Mr.  Koe: — ^But  it  is  stated  on  the  record  to  be  a  private  ware- 
house; that  the  plaintiffs  carry  on  the  business  of  warehouse- 

derson,  2  Yes.  &  B.  407 ;  Martinius  v.  Eelmuthf  ibid.,  in  note;  and  The  East  India 
Compauy  y.  Edwards^  18  Ye&  376. 
(a)  4  M.  Jt  S.  259. 
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men.  There  is  nothing  on  the  bill  to  show  that  tiiis  is  a  public 
bonded  warehouse.  It  has  been  dealt  with  throughout,  as  a  pri- 
vate* warehouse. 

The  Master  or  the  Rolls: — ^Where  would  be  the  use  erf 
dismissing  this  bill,  when  another  bill  on  the  ground  that  the 
plaintiff's  is  a  public  bonded  warehouse  may  be  brought  to- 
morrow ?  If  this  be  a  private  warehoTose,  the  possession  would 
be  in  />c  Tastet.  If  the  plaintiflfe  are  merely  private  agents,  I  am 
of  opinion  that  they  cannot  file  a  bill  of  interpleader,  but  if  they 
are  public  agents,  they  can  file  it.  The  agent  of  a  bonded  ware- 
house must  be  like  the  London  Dock  Company,  who  are  public 
agents. 

The  cause  then  stood  over,  to  enable  the  plainti£&  to  make 
such  application,  with  reference  to  the  fact  of  the  plaintiflF's  ware- 
house being  bonded  as  they  should  be  advised. 

November  27th, — Mr.  0.  Anderdon  stated,  that  with  reierenoe  to 
this  case,  he  found  that  the  goods  were  not  deposited  with  the 
plaintiff  as  bonded  goods. 

*The  Master  of  the  Rolls  : — Then  the  plaintiflb    [♦188] 
are  only  private  agents,  and  in  that  character  they  can- 
not sustain  a  bill  of  interpleader. 

Bill  dismissed  with  costs. 


Bingham  v.  Woodgate. — Hudlestone  v.  CoRBETr.(a) 

Ouslomary  Estates, — Effect  of  Purchase  of  a  Tenement  in  Fee  by  the 
Lordj  who  had  only  a  Life  Interest, 

Wbbtminstbb  Hall^ — 1829:  9th  November. 

A  lord  of  a  customary  manor,  for  U/e  only^  purchased  a  tenement  in  the  manor  in 
fee,  by  conveyance  and  surrender.  The  mode  of  transmission  of  lands  in  the 
manor  was  by  conveyance  and  surrender.    The  lord  died,  leaving  only  a  daugh- 

(a)  8^  a  1  RusB.  k  IL  32. 
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tBt,    The  Aiiiaor,  by  the  aettlemeat  under  which  he  held  it  for  life,  was  limited, 

in  default  of  sons,  in  remainder  to  his  brother;  and  the  manor  went  over  to  the 

brother. 
Hc?d,  that  the  usual  mode  of  passing  estates  bemg  by  common  law  conveyance,,  thd 

fi^eehold  was  in  the  tenant. 
Held,  that  on  the  death  of  the  loitk  the  tenement  descended  to  hia  danghter,  his 

heiress  at  law. 

Several  lots  of  land  were  purchased  at  a  sale  before  the 
master  in  these  causes,  by  Lowther  Augustus  John  Lord  Mun- 
caster,  and  the  master  was  of  opinion  that  a  good  title  could  be 
made  thereto.  Lord  Muncaster  carried  in  objections  to  the  re- 
port, which  were  disallowed,  and  he  thereupon  obtained  an  order 
that  he  should  be  at  liberty  to  file  exceptions,  which  he  accord- 
ingly didy  that  a  good  title  could  not  be  made.  In  &ct,  this 
objection  amounted  to  a  claim  by  his  Lordship,  to  the  estates  of 
which  those  lots  formed  part.     The  following  are  the  facts. 

By  the  settlement,  bearing  date  the  14th  of  July,  1778,  made 
on  the  marriage  of  John  Pennington,  Esq.,  and  Penelope  Comp- 
ton,  the  manor  of  Muncaster,  and  other  manors  therein  men- 
tioned, and  all  head  rents,  quit  rents,  of  freehold,  customary  and 
copyhold  tenants,  fee-farm  rents,  and  all  other  rents, 
[^184]  rights,  royalties,  fisheries,  ^profits  and  appurtenances 
whatsoever  to  the  said  manors  belonging,  were  limited 
to  the  use  of  John  Pennington  and  his  assigns  for  life ;  with  re- 
mainder to  the  sons  of  the  marriage  in  tail  male ;  with  remainder 
to  Lowther  Pennington,  in  strict  settlement;  remainder  over. 
John  Pennington  was  afterwards  created  Lord  Muncaster,  and 
was  the  testator  mentioned  in  this  cause. 

As  to  the  Customary  Part  of  Lot  8. 

By  a  customary  conveyance,  dated  2d  February,  1787,  Robert 
Dixon  conveyed  a  customary  estate  held  of  the  said  manor  to  the 
use  of  the  testator,  his  heirs  and  assigns  forever. 

The  same  day,  at  a  court  held  for  the  manor,  the  said  Robert 
Dixon  surrendered  the  said  customary  estate  to  the  use  of  the 
fiaid  testator,  his  heirs  and  assigns  forever. 
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By  an  indentore  dated  2d  February,  1797,  the  testator  granted, 
bargaiiied,  sold  aad  d^nised  {inter  alia)  the  said  cnstomaiy 
estate,  by  the  descriptbn  of  all  that  other  freehold  xnessuage,  Ac, 
called  "  Lowestholme,  which  was  theretofore  the  estate  of  Robert 
Dixon,"  to  Cuthbert  Atkinson,  his  executors,  administnttors  and 
■ssignB,  for  1,000  years,  subject  to  a  proriso  for  cesser  o£  the  term 
on  payment  by  the  testator,  his  executors  or  administrators, 
unto  the  said  Cuthbert  Atkinson,  his  executors,  administrators,  or 
assigns,  of  2,0002.,  and  interest  on  the  2d  February,  1798.  And 
&e  said  deed  contained  (amongst  other  ooTcnants)  a  covenant  by 
die  testator  that  he  was  seised  in  foe. 

'!  his  deed  had  been  cancelled ;  and  upon  it  was  written 
the  following  memorandum: — "I  have  cancelled  the 
*above  mortgage  with  my  own  hands.    Cancelled  the    [*185] 
10th  November,  1818.    C.  Atkinson." 

By  an  indenture  of  8d  February,  1812,  Ae  testator  charged 
the  estate  comprised  in  the  said  mortgage  with  the  payment  of 
the  further  sum  of  1,500Z.  to  the  said  C.  Atkinson.  This  deed 
was  also  cancelled,  and  a  memorandum  similar  to  the  last  written 
thereon,  and  signed  by  the  said  C.  Atkinson. 

The  testator,  by  his  will,  dated  the  11th  April,  1812,  devised 
all  his  manors  and  real  estate  to  trustees,  in  trust,  to  sell  the  same 
for  the  payment  of  his  debts  and  other  purposes. 

The  testator  dying  in  October,  1818,  without  male  issue,  his 
brother,  Lowther  Pennington,  succeeded  to  the  title,  and  also  to 
the  possession  of  the  settled  estates  as  tenant  for  life  under  the 
deeds  of  the  18th  and  14th  July,  1778.  The  testator  had,  how- 
ever, one  daughter,  who  had  been  married  to  Lord  Lindsay,  now 
Earl  of  Balcarras. 

Lowther  Lord  Muncaster,  died  in  1818,  and  his  son,  Lowther 
Augustus  John,  (then  an  infant,)  succeeded  to  the  title,  and  also 
to  the  settled  estates,  as  tenant  in  tail  under  the  settlement  of 
1778. 

Lowther  Augustus  John  Lord  Muncaster  having  been  made  a 


185  CASES  IN  CHANCERY. 


1829.— Bingham  t.  Woodgate. 


ward  of  the  Court  of  Chancery,  Ralph  Creyke,  Eeq.,*  was  ap- 
pointed receiver  of  his  estates,  and  empowered  to  hold  the  court 
for  the  several  manors  to  which  his  Lordship  became  entitled 
upon  his  father's  death. 

At  a  court  held  4th  December,  1818,  for  the  manoT  of  Muncas- 
ter,  before  the  said  Ralph  Creyke,  Lady  Lindsay  claimed 
[*186]  to  be  admitted,  by  descent  fix)m  her  late  fether,  *to  the 
premises  forming  the  customary  part  of  lot  8.  And 
having  paid  her  fine,  she  was  admitted  tenant  thereto  accordingly, 
to  hold  to  her,  her  heirs  and  assigns,  "  according  to  the  custom 
of  the  manor,"  yielding  and  performing  to  Lowther  Augustus 
John  Lord  Muncaster,  lord  of  the  said  manor,  his  heirs  and  as- 
signs, all  rents,  &c.,  usual  and  accustomed. 

Lady  Lindsay  was  considered  to  be  the  person  entitled  to  be 
admitted  as  the  customary  heiress  to  her  father,  a  doubt  being 
entertained  whether  the  customary  estates  passed  to  the  trustees 
by  the  devise  in  the  will. 

During  the  lifetime  of  Lowther  Lord  Muncaster,  no  admission 
to  the  property  took  place ;  and,  as  in  consequence  of  this  omis- 
sion, the  payment  of  a  fine  had  been  avoided,  (the  custom  au- 
thorizing a  fine  being  taken  both  upon  a  change  of  tenant  and 
the  death  of  the  lord,)  Lady  Lindsay  was  called  upon  to  be  ad- 
mitted to  the  property  a  second  time,  with  a  view  to  the  payment 
of  the  fine  which  had  been  payable  upon  the  late  lord's  death. 
The  following  admission  accordingly  took  place. 

At  a  court  held  21st  July,  1819,  before  Richard  Taylor,  as 
deputy  to  the  said  Ralph  Creyke,  Lady  Lindsay  was  admitted  to 
the  said  customary  premises  upon  the  death  of  Lowther  Lord 
Muncaster,  "the  last  general  admitting  lord,"  to  hold  to  her,  her 
heirs  and  assigns,  according  to  the  custom  of  the  manor  .And 
she  paid  the  customary  fine  and  expenses  thereon. 
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By  a  customary  oonveyance  of  1st  August,  1807,  Chris- 
topher Brockbank  conveyed  his  customary  estate,  *held     [*187] 
of  the  said  manor  of  Muncaster,  to  the  use  of  the  testa- 
tor in  fee. 

At  a  court  held  the  same  day,  the  said  Christopher  Brockbank 
surrendered  his  said  customary  estate  to  the  testator,  his  heirs 
and  assigns,  according  to  the  custom  of  the  said  manor. 

At  a  court  held  6th  March,  1817,  Lowther  Lord  Muncaster 
being  then  the  lord  of  the  said  manor,  Lady  Lindsay  claimed  to 
be  admitted,  "  by  descent  from  her  late  father,"  to  the  said  cus- 
tomary estate,  and  having  paid  her  fine  she  was  admitted  tenant 
thereto,  to  hold  to  her,  her  heira  and  assigns,  according  to  the 
custom  of  the  manor,  yielding  unto  the  said  Lowther  Lord  Mun- 
caster, all  rents,  fines,  &c.,  due  and  payable. 

On  the  17th  March,  1817,  Lady  Lindsay  having  agreed  to  re- 
linquish all  claim  to  this  customary  estate  in  favor  of  the  credi- 
tors of  the  testator,  at  a  court  held  on  that  day,  she  surrendered 
the  same  estate  to  the  use  of  Richard  Taylor,  in  fee,  for  the  pur- 
pose of  enabling  him  to  convey  the  same  to  a  purchaser,  or  other- 
wise to  dispose  thereof  as  circumstances  might  thereafter  require, 
without  further  application  to  her. 

On  the  same  day  a  customary  conveyance  of  the  same  estate 
was  executed  by  Lady  Lindsay,  to  the  said  Richard  Taylor. 

On  the  same  day  the  said  Richard  Taylor  was  admitted,  in  fee, 
to  the  same  customary  estate,  pursuant  to  the  said  surrender,  and 
paid  a  fine  thereon. 

In  1818,  Lowther  Lord  Muncaster  died. 

*At  a  court,  held  21st  July,  1819,  for  the  said  manor,     [*188] 
before  the  said  R.  Creyke,  as  steward  and  receiver  of  the 
then  Lord  Muncaster,  appointed  by  the  Court  of  Chancery,  the 
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said  Richard  claimed  tx>  be  admitted  to  the  said  customarj  estate 
ujjoii  the  death  of  Lowther  Lord  Muncaster,  the  last  general 
admitting  lord,  and  having  paid  his  fine,  was  admitted  tenant 
thereto  accordingly. 

As  to  Lot  5. 

By  a  customary  conveyance  of  the  13th  February,  1809,  Wil- 
liam Tlwmjison  and  Anne  Thompson  conveyed  their  customary 
estate,  held  of  the  said  manor  of  Muncaster,  to  the  use  of  the  tes- 
tator in  fee 

At  a  court  held  the  same  day,  the  said  TVilliam  Thompson 
suiTcndered  the  said  premises  to  the  said  testator,  his  heirs  and 
assigns,  for  ever. 

At  a  court,  held  6th  March,  1817,  (Lowther  Lord  Muncaster 
being  lord  of  the  manor,)  Lady  Lindsay  was  admitted,  by  descent 
from  her  late,  father,  to  the  said  customary  estate,  and  paid  her 
fine. 

On  the  17th  March,  1817,  Lady  Lindsay  surrendered  to  the 
use  of  the  said  Richard  Taylor. 

The  same  day  a  customary  conveyance  thereoi^  from  Lady 
Lindsay  to  Richard  Taylor. 

The  same  day  Richard  Taylor  was  admitted,  and  paid  his  fine. 

In  1818,  Lowther  Lord  Muncaster  died, 

[*189]        *0n  the  21st  of  July,  1819,  Richard  Taylor  was  ad- 
mittod  upon  liOwther  Lord  Muncaster's  death. 

The  following  is  the  certificate  of  the  steward  of  the  manor  as 
to  the  customary  form  on  which  grants  were  made : — 

"  MuNavsTER  Castle,  July  24,  1828. 
"  Sir, — ^The  custom  of  the  manor  of  Munc.istor  in  all 


BEFORE  THE  MASTER  OF  THE  ROLLS..      189 

1829.— Bingham  y,  Woodgste. 

xequires  acustomaiy  tenant,  on  disposing  of  his  customary  estate, 
to  execute  a  conveyance  to  the  purchaser,  in  addition  to  the 
surrender  and  admission. 

"  On  the  lord  of  the  manor  of  Muncaster  becoming  possessed 
of  any  customary  estate  within  the  manor  the  same  would  be- 
come free,  and  if  regranted  to  any  one,  would  require  a  deed  of 
conveyance,  but  no  admission ;  this  if  the  lord  ?iad  the  perpetual 
right  in  the  manor, 

"  I  cannot  find  a  single  instance  where  the  lord  of  the  manor 
of  Muncaster,  holding  in  perpetuity^  has  ever  regranted  a  custom- 
ary estate  within  the  manor  that  they  become  possessed  of:  every 
purchase  that  has  been  made  is  still  held  in  the  family. 

"  The  above  is  the  custom  of  the  manor  of  Muncaster. 
"  I  am,  &C.,  Richard  Taylor, 

'^  Steward  of  the  s^d  manor. 
"To  G.  Bramwbll,  Esq.,  Temple." 

Mr.  Stuart  in  support  of  the  exceptions : — John  Lord  Muncas- 
ter was  tenant  for  life  of  the  manor,  and  being  so,  he  purchased 
one  of  the  estates  in  it,  which  was  conveyed  to  him  in  fee.  Sub- 
sequently to  his  death  his  heiress  was  admitted,  and  it 
is  said  that  this  is  a  new  *grant.  The  question  is,  whether  [*190] 
this  land  is  not  become  parcel  of  the  manor.  Is  this 
within  the  principle  of  law  laid  down  in  St.  PauVs  v.  Lord  Dud- 
ley and  Ward  T{a)  The  property  there  was  copyhold ;  in  this 
it  is  customary  freehold ;  and  unless  the  counsel  on  the  other 
side  can  show  there  is  a  difference  in  the  two  tenures  applicable 
to  this  question,  the  principle  in  that  case  must  prevail.  In  that 
case  Lord  Eldon  said  that  the  legal  effect  of  the  tenant  for  life  of 
the  manor  taking  the  surrender  of  a  copyhold  to  him  and  his 
heirs  was  that  the  copyhold  became  parcel  of  the  manor.  The 
equity  in  that  case  was  in  fieivor  of  a  mortgagee,  and  he  would 
be  entitled  to  more  fisivor  than  an  heir  at  law.  Now  surely  the 
mere  admission  by  the  steward,  without  a  grant,  could  not  affect 
the  question.  It  may  be  said  that,  with  respect  to  customary 
freehold,  the  freehold  is  not  in  the  lord,  but  in  the  tenant  The 
question  arose  in  Doe  d.  Cook  v.  Danver8,(a)  in  which  Loxd  Ellen- 

(a)  16  Yea.  167.. 
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borough  stated  that  the  estate  appearing  by  the  cases  to  be  par- 
cel of  the  manor,  to  be  holden  by  copy  of  court  roll,  and  to  pass 
by  surrender  and  admittance,  the  court  held  that,  whether  holden 
at  the  will  of  the  lord  or  not,  the  freehold  was  in  the  lord,  and 
not  in  the  tenant.  There  must  be  in  the  lord  a  higher  interest 
than  in  the  tenant  It  is  enough,  in  order  to  apply  the  doctrine  of 
merger  or  extinguishment,  that  the  lord  has  a  higher  interest 
He  being  seised  of  the  manor  of  which  the  lands  are  holden,  the 
doctrine  of  extinguishment  must  apply.  Then  it  is  said  that  the 
admission  operates  as  a  regrant ;  but  where,  as  in  this  case,  it 
was  a  gratuitous  admission  by  the  steward  during  the  infiincy  of 
the  lord,  not  preceded  by  a  grant,  it  would  be  extraordinary  if 

the  act  of  the  steward  could  undo  the  operation  of  the 
[*191]    law.    *0n  the  4th  of  December,  1818,  and  in  July, 

1819,  this  admission  took  place.  In  1823,  Lowther 
Augustus  John  Lord  Muncaster  attained  his  majority.  It  may 
be  asked,  can  an  admission  during  the  minority  bind  him?  The 
effect  of  an  admission  was  considered  in  Doe  d,  Zouch  v.  Fors€,{b) 
where  Lord  EUenborough  says,  an  admittance  to  a  copyhold  does 
not  in  itself  constitute  a  possession ;  it  only  gives  the  party  the 
means  of  possession  if  he  have  a  good  title  to  it  Unless  the 
erroneous  admission  operate  as  a  new  grant,  he  can  have  no  title 
at  all ;  but  it  would  be  too  much  to  say,  that  that  which  was  an 
admission  upon  a  claim  in  a  particular  character,  being  vicious 
in  that  respect,  shall  operate  as  a  new  and  express  grant,  which 
neither  the  lord  nor  the  tenant  ever  contemplated  at  the  time. 
And  there  are  other  cases  which  have  also  decided  the  point; 
{Holdfast  d.  Woollams  v.  Clapham.{c)  The  admittance  is  only 
a  circumstance  required  by  law  merely  for  the  sake  of  the  lord. 
It  is  said  that  it  is  likened  to  confirmation  at  common  law ;  but 
as  laid  down  in  Shepard's  Touchstone,  318,  confirmation  must 
have  something  to  operate  upon.  The  admission  of  Lady  Lind- 
say cannot  have  altered  this  question,  and  the  exceptions  to  the 
master's  report  must  be  allowed. 

(a)  7  East.  299. 
(h)  7  Svit  186. 
(e)  1  T.  R.  600. 
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Mr.  Knight^  Mr.  Simphinson  and  Hr.  Preston^  for  the  plaintiff. 

Mr.  Knight : — These  estates  were  held  of  the  manor  either  as 
freehold  or  copyhold.  It  is  essential  to  a  copyhold  tenure  that 
it  should  be  held  at  the  will  of  the  lord,  but  customary  freehold 
is  not  so  held.  The  very  foundation  of  the  case  of  St, 
PavVs  V.  Lord  *Dvdley  fails  in  this  instance,  for  there  [*192] 
the  estate  was  copyhold,  which  the  law  looks  upon  as 
an  estate  at  will ;  but  this  estate  is  not  of  that  description.  In 
this  manor  the  lands  are  conveyed  by  deed  from  the  vendor  to 
the  purchasers,  accompanied,  indeed,  by  surrender  and  admis- 
sion ;  and  it  may  be  asked,  whether  in  any  case  where  a  deed  is 
the  necessary  assurance,  the  lands  can  be  treated  as  copyhold  ? 
This  land  is  not  copyhold  in  the  ordinary  acceptance  of  the  term; 
no  instance  can  be  adduced  from  the  rolls  of  this  manor  of  an 
admission  at  the  will  of  the  lord.  Why  is  it  that  a  copyhold 
will  pass  by  an  unattested  will  ?  Because  it  is  only  a  declaration 
of  use ;  but  the  Statute  of  Frauds  is  not  so  satisfied  with  a  will  of 
customary  freeholds.  The  case  of  Ilussey  v.  Orills{a)  was  a  de- 
cision of  Lord  Hardwicke's  on  a  will  and  an  unattested  codicil, 
and  the  codicil  was  held  to  be  inoperative.  Lord  Hardwicke 
said,  that  customary  freeholds  and  copyholds  differed  extremely 
in  their  nature.  The  latter  were  of  a  base  tenure,  and  by  the 
old  common  law  were  held  at  the  will  of  the  lord ;  customary 
freeholds  never  were  of  that  base  kind :  the  foundation  of  the 
determination  as  to  copyholds  was,  that  the  party  might  dispose 
by  surrender  and  will ;  but  when  the  legal  estate  of  customary 
freeholds  could  not  be  passed  in  that  way,  there  was  no  reason 
to  hold  them  out  of  the  Statute  of  Frauds.  How  can  the  Statute 
of  Frauds  apply,  unless  the  property  be  freehold,  WiUan  v.  Lan- 
caster f{b)  It  is  true,  that  the  statute  of  31  G.  II,  c.  14,  enacted 
that  customary  freeholders  had  no  right  to  vote  for  knights  of 
the  shire,  and  that  very  circumstance  of  an  act  of  Parliament  be- 
ing necessary  shows  the  state  of  the  law. 

♦The  seignoiy  was  suspended,  and  not  merged  or    [*198] 

(a)  AmbL  299. 

(P)  3  BoBB.  108.  • 
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extiaguislied.  It  revived  on  the  death  of  the  lord.  The 
are  brought  together  in  Littleton's  Commentaries.  There  have 
been  eflfectual  admittances  to  this  property;  two  in  the  life- 
time of  the  late  lord,  and  one  in  the  time  of  the  present  lord* 
It  has  been  said  by  Mr.  Stewart,  that  the  admittance  does  not 
aflfect  the  rights  of  the  claimant,  and  this  is  most  true  as  between 
copyholders  themselves ;  but  when  the  lord  of  the  manor  admits^ 
that  admittance  may  be  pleaded  at  law  as  a  grant  and  admittance : 
this  is  laid  down  by  Lord  Coke. 

Mr.  Simpkinson: — This  is  an  estate  which  requires  a  deed  to 
pass  the  freehold  interest.  In  this  case  it  is  clear  that  there  was 
no  extinguishment ;  in  Doe  d.  Oook  v.  Danvers,{a)  no  other  form 
was  requisite  than  surrender  and  admission,  and,  therefore,  Lord 
EUenborough  held  it  to  be  of  the  same  description  as  copyholds; 
but  here  the  tenant  must  execute  a  deed  by  which  nothing  can 
pass  but  a  freehold.  The  case  before  the  court,  is  a  case  per  se, 
for  here  the  freehold  was  in  the  tenant ;  and  the  effect  of  a  lord 
of  a  manor  for  life  purchasing  a  tenancy  in  fee  could  only  be 
suspension.  I^  indeed,  this  is  to  be  viewed  as  a  copyhold,  even 
then  the  admission  is  a  regrant;  and,  although  one  of  these 
grants  was  in  the  minority  of  the  present  lord,  yet  it  was  mada 
by  the  steward,  and  that  is  sufficient. 

Mr.  Preston: — It  is  an  error  to  confound  merger  with  extingoiah* 
Tnent.  Comjms,  in  his  Digest,  tit.  Suspension,  says,  "  If  there  be 
lord  and  tenant,  and  the  tenant  grants  his  tenancy  to  A.  for  life^ 

and  then  the  lord  grants  his  seignory  to  A.  in  fee,  the 
|]*194]     seignory  will  be  suspended  *during  the  life  of  A."     If 

there  be  an  estate  tail  in  the  lord,  and  he  buys  the  fee  of 
a  tenancy,  or  vice  veraOy  there  is  only  a  suspension ;  but  the  law 
of  copyhold  is  different^  and  the  lord  may  regrant  oopyhold^ 
though  the  tenement  be  extinguished  for  a  time. 

These  are  not  copyhold  tenements,  for  they  are  not  held  at  the 
will  of  the  lord;  but  the  case  before  the  court  is  of  customary 

<a)  7  Bast  29^ 
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fioeholdf  and  it  is  a  question  of  fact  whether  the  freehold  be  in 
the  lord  or  the  tenant  On  the  evidence  of  this  title,  the  freehold 
is  in  the  tenant  There  could  have  been  a  suspension  only  of  the 
tenement  during  the  time  it  was  in  the  lord.  The  conveyance  iM 
in  this  case  by  bargain  and  sale,  and  that  is  not  a  mode  of  con- 
veying a  copyhold.  A  use  may  be  limited  on  a  bargain  and 
sale  made  under  the  custom  of  London,  for  it  is  a  common  law 
conveyance.  It  is  impossible  to  read  the  passages  on  copyhold 
in  Blackstone^  and  not  to  conclude,  that  in  Bracton's  time,  the 
customary  tenants  of  this  description  had  the  freehold.  It  wad 
only  for  election  purposes,  that  the  contrary  was  declared  by  tho 
IJegislature.  The  forms  of  grants  in  these  manors,  which  axid 
certified,  is,  that  there  must  be  a  customary  conveyance  previouii 
to  surrender  and  admis»on.  In  CrowAer  v*  Oldfisld,{a)  the  doe- 
trine  laid  down  by  Lord  Holt  was,  "  That  the  customary  free- 
holder was  admitted  ad  consuetudinem  manerii^  and  not  ad  volun- 
iakm  dofninij  as  a  copyholder  was.  The  copyholder  was  in  by 
demise  from  the  lord.  But  in  the  ease  of  customary  freeholds, 
the  lord  was  only  an  instrument ;  and,  in  pleading  a  title  to  a 
copyhold  estate,  it  was  sufficient  to  show  a  grant  from  the  lend ; 
but^  in  the  other  ease,  it  was  not  enough  to  show  that 
*the  lord  granted^  or  that  it  was  surrendered  to  the  lord,  [*196] 
and  he  granted,  but  it  must  be  shown  that  the  surren- 
deror was  seised  in  fee,  and  surrendered  to  the  lord,  and  he 
granted."  As  to  customary  freeholds,  there  must  be  a  deductioa 
of  title  by  conveyances,  as  in  cases  of  freehold  by  socage  tenure.  In 
a  case  in  the  Court  of  King's  Bench,  the  law  was  collected  and 
stated  by  Mr.  Justice  Holroyd,  then  at  the  bar.  In  argument  hd 
observed,  '*  There  is  one  most  particular  circumstance  regarding 
copyholds,  which  does  not  apply  to  customary  freeholds — ^it  is^ 
that  the  lord  of  a  copyhold  may  regrant  a  copyhold,  and  if  this 
were  copyhold,  it  would  have  passed  by  the  regrant;  but  there 
is  not  any  case  of  a  lord  in  fee  of  a  customary  freehold  purchasing 
a  tenement  in  fee,  where  it  was  held  that  he  could  regrant  it." 
It  is  impossible  he  could  regrant,  the  custom  is  extinguished  by 
the  union*    What  foUows?    If  there  be  an  cKtinguiahment,  it 

(a)  1  Salk.  364 
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cannot  be  qualified.  But  can  anything  be  so  absurd,  than  that, 
where  a  tenant  for  life  of  a  manor  purchaaes  a  tenement  in  fee, 
there  shall  be  an  extinguishment  and  a  right  to  regrant  It 
would  be  injustice  in  the  highest  degree.  That  there  is  only  a 
suspension,  is  established  by  the  authorities.  Littleton,  at  sec 
560,  says,  *  If  there  be  lord  and  tenant,  and  the  tenant  grant  the 
tenement  to  a  man  for  the  term  of  his  life,  the  remainder  to 
another  in  fee,  if  the  lord  grant  the  services  to  the  tenant  for  life 
in  fee,  in  this  case,  the  tenant  for  the  term  of  life  hath  a  fee  in  the 
services,  but  the  services  are  put  in  suspense  during  his  life,  but 
the  heirs  of  tenant  for  life  shall  have  the  services  after  his  de- 
cease ;'  and  in  Comyn's  Digest,  title  Suspension,  the  law  is  thus 
stated,  *  If  A.  be  tenant  for  life,  remainder  to  B.  in  fee,  and  the 
lord  grants  his  services  to  A.  in  fee,  they  are  suspended  during 
the  life  of  A.'" 

[*196]  *This  tenement  is  not  copyhold,  it  is  held  by  deed,  the 
freehold  is  in  the  tenant ;  but  whether  it  be  or  not,  this 
is  not  copyhold,  (the  steward's  certificate  was  here  read.)  Extin- 
guishment cannot  be  completed  unless  the  estates  are  co-equaL 
The  lord  can  no  longer,  under  the  statute  quia  emptares  r^rant 
to  be  held  of  the  manor.  Doe  dem.  Dewby  v.  Jackaon.{a) 

The  Master  of  the  Rolls: — That  is  obviously  what  the 
steward  means,  for  he  says  it  requires  no  admission. 

Mr.  Preston : — K  the  tenancy  be  extinguished,  every  ons  must 
feel  the  hardship  of  the  case  before  the  court  The  moment  this 
property  is  treated  as  a  customary  freehold,  whether  the  freehold 
be  in  lord  or  tenant,  the  law  of  copyholds  cannot  apply.  The 
title  of  the  tenant  is  by  conveyance.  The  tenement  was  sus- 
pended during  the  life  of  the  lord.  On  the  death  of  tenant  for 
life,  the  tenement  would  rev,ert  to  his  heir. 

Mr.  Roupell  and  Mr.  Lynch^  in  the  same  interest: — ^The  freehold 
being  in  the  tenant,  the  law  relating  to  copyhold  cannot  apply; 

(a)  1  B.  ft  C.  456. 
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and  there  cotild  only  have  been  a  suspension,  not  an  extinguish- 
ment . 

The  Master  of  the  Rolls  : — The  admission  of  Lady  Lindsay 
could  not  be  a  regrant.  It  was  only  an  admission,  unless  it  could 
be  shown  that  there  was  a  custom  in  the  manor  that  it  could  be 
a  regrant.  I  must  take  this  property  to  be  a  freehold,  from  the 
certificate  of  the  steward. 

*Mr.  Pepys,  in  reply : — In  Doe  v.  Danvers,  the  tene-  [*197] 
ment  was  not  held  at  the  will  of  the  lord,  but  that  is 
merely  a  form.  In  both  instances  the  custom  of  the  manor  pre- 
vails. There  is  no  distinction  between  this  case  and  that  of  Lord 
Dudley  and  St.  PauVs.  The  conveyance  to  Lord  Muncaster  is 
thus  worded,  "  bargain,  sell  and  surrender."  A  lord  of  a  copy- 
hold manor  may  sell  any  tenement  in  his  hands  by  deed,  but 
that  would  be  enfranchisement.  Doe  dem.  Beay  v.  Hunting* 
don.{a)  Lord  Muncaster  appearing  here  as  a  purchaser,  is  en- 
titled to  the  same  title  as  any  other  purchaser  would  be.  I  ap- 
prehend the  admission  of  Lady  Lindsay  could  have  no  effect.  It 
was  the  admission  of  a  person  who  had  no  title ;  unless  adistine- 
tion  can  be  drawn  between  customary  freeholds  and  copyholds, 
the  case  of  St.  Panics  and  Lord  Dudley  must  apply. 

The  Master  o^  the  Rolls  said,  that  he  must  consider  this 
case  as  if  Lord  Muncaster  were  not  the  purchaser.  In  this  case, 
the  lord  of  a  manor,  who  was  tenant  for  life  only,  with  remain- 
ders over,  purchased  three  customary  tenements  which  were  held 
of  the  manor,  and  those  tenements  were  passed  to  him  by  a  con- 
veyance of  bargain  and  sale,  and  by  surrender,  it  being  the  cus- 
tom of  the  manor  that  such  customary  tenements  should  pass  by 
bargain  and  sale,  and  surrender  and  admittance,  admittance  not 
being  necessary  where  the  lord  is  a  party.  These  three  tene- 
ments had  been  sold  before  the  master,  under  a  decree  of  this 
court,  as  being  part  of  the  estate  of  the  lord  tenant  for  life,  who 
purchased  them :  and  on  a  reference  to  the  master  as  to  the  title 

(a)  4  Basi  271. 
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of  those  tenements^  the  master  has  reported  tiiat  a  good 
[*198]  title  can  be  made,  and  *an  exception  is  taken  to  .the  re- 
port, on  which  exception  judgment  is  now  to  be  given. 
As  it  is  admitted  that  a  bargain  and  sale  is  absolutely  necessary, 
in  order  to  pass  the  interest  in  these  customary  tenements,  it 
necessarily  follows,  in  my  apprehension,  that  they  are  freehold, 
otherwise  it  would  be  impossible  that  a  bargain  and  sale  should 
be  necessary  in  order  to  pass  the  interest  in  the  property.  Con* 
sidering  these  to  be  freehold  in  point  of  interest,  it  follows  that 
the  cases  of  Sl  Paid  v.  Lord  Dudley  and  Doe  v.  Danvers^  have 
no  application.  In  both  these  cases,  there  was  no  freehold  inter- 
est in  the  tenements  purchased.  Assuming,  therefore,  as  clear, 
that  these  tenements  were  freehold,  the  simple  question  is,  what. 
JB  the  effect  of  the  union  of  the  customary  tenements  in  fee,  with 
the  interest  of  the  lord  who  is  tenant  for  life  only  ?  If  the  lord 
had  been  tenant  in  fee  of  the  manor,  then  the  purchase  of  those 
customary  tenements  in  fee  would  undoubtedly  have  extin- 
guished the  customary  tenement,  and  made  it  parcel  of  the  manor 
so  as  to  pass  with  the  manor ;  but  extinguishment  takes  plaoo 
only  when  both  estates  have  the  same  duration,  and  inasmuch 
as  the  lord,  when  he  purchased  the  customary  tenements,  was 
tenant  for  life  only,  it  was  no  extinguishment,  but  it  was  a  sus- 
pension of  the  seignory  during  the  life  of  the  lord,  and  this 
seignory  would  necessarily  survive  to  the  remainder-man  on  the 
death  of  the  lord ;  and  on  the  death  of  the  lord,  it  appears  to  me 
quite  clear,  that  those  customary  tenements  would  descend  to  ihe 
heir  of  the  lord ;  and,  undoubtedly,  the  heir  of  the  lord,  accord- 
ing to  the  custom  of  the  manor,  would  require  admittance  to  per- 
fect the  title.  Admittance  in  this  case  has  been  had.  I  am  of 
opinion,  therefore,  that  the  master  was  perfectly  right  in  the  con- 
clusion which  he  has  adopted ;  and  I  mvat  overrule  this 
[*199]  exception.  The  doctrine  of  suspension  and  ♦extinguish- 
ment is  very  fully  stated  by  Littleton  in  sections  659, 
660,  661. 

Overruled  with  costs.— B^  lib.  A.  129,  fol.  164. 
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Liabiliiy  of  Ejcecubra, — Error  Detected  and  Settled  before  Suit — 
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WEanoNSTiB  Hall. — 1829:  28th  November. 

AocountB  having  been  settled  and  a  release  executed,  in  order  to  avoid  the  latter, 

and  obtain  an  aoooont  in  this  court,  the  pUUntiff  must  eatablifih  either  fraud  or 

surprise. 
(fcw  of  sevwal  exccutoni  feoMving  part  of  the  personal  estate,  which  he  hands  to  his 

co-executor,  who  wastes  the  estate,  still  remains  personally  liable;  but  because 

he  happens  to  be  executor,  he  is  not  liable  for  moneys  which  he  received  fbr  the 

purchase  of  a  freehold  estate  of  the  testator,  and  which  he  received  as  the  agent 

of  another  person  empowered  by  the  will  to  Bell  It,  to  whom  he  had  paid  over  the 

amount,  but  is  perfectly  justified  in  so  paying  it  over. 
In  order  to  induce  the  court  to  give  a  decree  to  surcharge  and  fidsify,  some  one 

mistake  must  be  shown. 
If  an  error  is  detected,  and  settled  before  the  institution  of  a  suit,  it  is  not  a  foand»- 

ti(m  for  a  decree  to  surcharge  and  taUdfy. 
Bill  seeking  relief  on  (he  ground  of  fraud  or  surprise— plaintiff  iaUing  to  establish 

•ifther— diamioMd  with  costs. 

Whimper  Bradey,  by  his  will,  bearing  date  the  3d  June, 
1809,  gave  all  his  freehold  and  copyhold  lands,  except  his  free- 
hold and  copyhold  parts  of  the  church  ferm,  (to  which  they  were 
entitled  in  moieties  in  fee,)  unto  his  brother,  John  Bradey,  for 
his  life ;  with  remainder  to  the  plaintiff)  Mary  Ann  Davies,  then 
of  the  age  of  four  years,  in  tail  general.  The  testator  then  de- 
dares,  that  if  his  brother  should  be  minded  to  sell  the  church 
&rm,  he  empowered  him  to  sell  all  his  parts  and  shares  thereof; 
and  if  the  same  should  not  be  sold  in  his  lifetime,  then 
the  testator  directed  and  empowered  the  *surviving  exe-  [*200] 
cutors,  as  soon  as  might  be  after  his  brother's  death,  to 
sell  and  convey  the  same  premises.    The  produce  to  be  applied 

(a)  2EdW  Gh.Bep.lt. 
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ill  like  manner  as  the  testator's  personal  estate.  And  tlie  testa- 
tor gave  all  his  goods,  chattels  and  personal  estate,  and  also  the 
clear  money  arising  by  the  said  sale,  unto  his  brother,  John 
Bradey,  for  his  life,  and  after  his  death  unto  the  plaintilf,  Mary 
Ann  Davies.  The  testator  appointed  John  Bradey,  and  defend- 
ants John  Spurling  and  Benjamin  Colchester,  executors  of  his 
will,  and  as  far  by  law  as  he  could,  the  testator  committed  to  de- 
fendants Spurling  and  Colchester  the  custody  and  tuition  of  the 
plaintiff,  Mary  Ann  Davies,  and  the  management  and  improve- 
ment of  the  real  and  personal  estate  by  him  devised  and  be- 
queathed to  her,  and  the  application  thereof  at  their  discretion, 
for  her  maintenance  and  education  during  her  minority.  Testa- 
tor gave  to  Spurling  and  Colchester  502.  apiece  for  their  trouble. 

The  testator  died  in  February,  1817,  and  his  will  was  proved 
by  the  three  executors. 

John  Bradey  sold  the  church  ferm  for  6,450t 

Benjamin  Colchester,  being  by  trade  an  auctioneer,  sold  the 
estate  and  received  the  purchase  money. 

John  Bradey,  by  his  will,  bearing  dated  the  17th  day  of  May, 
1821,  gave  the  greater  part  of  his  lands  unto  the  defendants  Col- 
chester and  Spurling  the  younger,  to  the  use  of  .them  and  their 
heirs,  during  the  life  of  the  plaintiff,  Mary  Ann  Davies,  upon 
trust  to  pay  her  the  rents  independent  of  her  husband ;  and,  after 
her  decease,  to  the  use  of  her  children,  or  more  remote  issue  as 
she  should  appoint ;  and  in  default  of  appointment,  to  the  chil- 
dren, in  fee,  with  an  executory  devise  over. 

[*201]        *The  testator  gave  his  personal  estate  to  the  plaintiff 
Mary  Ann  Davies,  to  be  paid  to  her  when  she  should  at- 
tain twenty-one ;  a  competent  part  to  be  applied  to  her  mainten- 
ance and  education  during  her  minority. 

Spurling  the  elder,  Colchester,  and  Spurling  the  younger,  were 
appointed  executors  and  guardians  of  the  plaintiff  Mary  Ann 
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Da  vies,  during  her  minority.  On  the  death  of  John  Bradey ,  his 
executors  duly  proved  his  will,  and  the  plaintiff,  Mary  Ann,  was 
then  sixteen  years  of  age. 

John  Bradey,  up  to  his  death,  occupied  and  &rmed  a  copyhold 
estate  called  HoUesley,  which,  in  the  lifetime  of  Whimper  Bra- 
dey, was  their  joint  property. 

In  August,  1821,  an  amicable  suit  was  instituted  in  Chancery, 
for  establishing  the  will  and  executing  the  trusts  under  which 
Spurling  the  elder,  Colchester,  and  Spurting  the  younger,  were, 
by  the  court,  appointed  guardians  of  the  plaintifl^  Mary  Ann 
Davies. 

The  executors  of  John  Bradey  put  in  iheir  answer  with  sched- 
ules of  accounts,  but  no  further  proceedings  were  had  in  the  suit 
Mary  Ann  Davies,  on  attaining  twenty-one,  married  the  plaintiJB^ 
the  Rev.  Edward  Davies. 

This  bill  stated  the  preceding  facts,  and  charged  that  a  release 
given  by  the  plaintiffs  was  executed  through  fear  and  misrepre- 
sentation, and  prayed  that  the  wills  of  Whimper  Bradey  and  John 
Bradey  might  be  established,  and  the  trusts  carried  into  execution, 
and  that  the  settlement  of  accounts  and  the  release,  might  be  de- 
clared fraudulent  and  void. 

It  was  stated  in  the  answers,  that  John  Bradey  alone 
during  his  life,  acted  as  executor  and  trustee  of  the  *will  [*202] 
of  Whimper  Bradey,  and  that  Spurling  the  elder  and 
Colchester  never,  in  any  manner,  acted  or  interfered  in  the  exe- 
cution of  the  will  of  Whimper  Bradey,  except  by  joining  with 
him  in  singing  the  residuary  account  rendered  to  the  stamp  oflSce ; 
that  Benjamin  Colchester  was  an  auctioneer,  and  was  employed 
by  John  Bradey  to  sell  the  estate,  and  he  did  sell  it  for  6,460?., 
which  he  paid  into  the  bank  at  Woodridge  to  the  account  of  John 
Bradey.  John  Bradey,  by  his  check  on  that  bank,  paid  Spur- 
ling the  elder  the  sum  of  2,800Z.,  in  discharge  of  four  bonds  to 
that  amount,  entered  into  to  him  by  Whimper  Bradey  and  John 
Bradey. 
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The  aniWeiB  further  state,  that  on  the  9th  Febraary,  1826,  the 
aooounts  were  investigated  by  Wm.  Chapnian,  on  the  part  of  the 
plaintiflfe ;  and  that  thereby  the  sum  of  666?.  6^.  7d.  appeared  to 
be  due  to  the  plaintiff,  Mrs.  Davies,  exclusive  of  700/.  3  per  cent 
consols;  that  a  draft  of  the  release  was,  on  the  15th  February, 
delivered  to  Mr.  H.  G.  Day^  the  then  solicitor  of  the  plaintifl^ 
Edward  Davies.  That  the  parties  and  the  plaintiflfe'  accountant, 
Mr.  Chapman,  met  again  on  the  17th  February,  when  Mr.  Davies 
ttgned  a  memorandum  at  the  foot  of  the  draft  as  follows :  "  I  have 
heard  this  draft  release  read,  and  do  approve  the  same,  and  do 
undertake  to  execute  a  copy  thereof  when  engrossed  on  the  proper 
stamp.    Edward  Davies.    Witness,  H.  G.  Day." 

Spurling  the  elder,  and  Colchester,  at  the  request  of  the  plain* 
tiff,  Mr.  Davies,  then  executed  a  power  of  attorney  to  sell  out  the 
700Z.  stock,  in  order  to  pay  some  bills  of  Mrs.  Davies,  and  make 
some  other  necessary  payments ;  and  on  the  24th  day  of  Febru- 
ary, 1826,  the  accounts,  with  the  subsequent  receipt  and  payments, 
were  fully  gone  into  and  settled,  the  release  executed,  and  the 
balance  paid  to  the  plaintiff. 

[*20S]        *  These  atatemeir  s  in  the  answer  were  supported  by 
evidence. 

At  the  foot  of  the  accounts  then  -produced  there  waa  written 
the  following  memorandum : — 

"  The  foregoing  accounts  in  this  book  having  been  examined  by 
Mr.  William  Chapman  on  our  behalf  and  we  being  satisfied  there- 
with, and  having  this  day  received  the  balance  of  858t  8s.  2d 
from  the  executors,  do  hereby  allow  the  said  accounts.  As  wit- 
ness our  hands,  this  24th  day  of  February,  1826." 

The  plaintiffs'  attorney  was  present,  and  the  plaintiffs  signed 
this  memorandum. 

It  appeared  also  in  the  answer  of  Colchester,  that  tiie  defend** 
ant  Colchester  had  received  from  John  Bradey  the  sum  of  177^., 
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with  whioh  he  was  to  piirchase  two  cows  for  a  relatioQ  of  John 
Biadey,  and  to  make  some  other  payments ;  the  remainder  he 
was  to  keep  to  himself;  and  this  defendant  stated  in  his  answer 
that  he  found  a  paper,  which  he  set  forth,  amongst  the  papers  of 
John  Bradey,  to  that  effect ;  but  in  the  month  of  March,  1826, 
considering  that  he  ought  to  communicate  the  fact  to  the  plain- 
tiffe,  he  went  to  their  solicitor,  and  stated  all  the  circumstances 
to  him,  oflFering  to  do  as  Mr.  Davies  wished.  Mr.  Davies  wished 
to  receive  the  balance,  amounting  to  132L,  and  that  sum,  with  in- 
terest, was  paid  to  him  in  April. 

The  evidence  that  was  material  is  fullv  stated  by  the  Master  of 
ihe  Rolls  in  his  judgment. 

Mr.  Bichersteth  and  Mr.  Parker  for  the  plaintiff 

Mr.  Knight  and  Mr.  Turner  for  the  defendants. 


*Whilst  counsel  were  reading  evidence  from  the  an-  [*204] 
swer  at  considerable  length,  the  Master  of  the  Rolls  sta^ 
ted  that  there  had  been  great  abuses  in  the  modem  practice  re- 
garding answers.  I^  said  his  Honor,  the  plaintiff  reads  a  partio- 
ular  passage,  and  the  defendant  refers  in  the  same  passage  to  mat- 
ter that  is  explanatory,  the  defendant  has  a  right  to  read  the  ex- 
planatory matter ;  but  unless  the  sense  be  connected,  it  is  not  ne- 
cessary to  read  on,  merely  because  such  words  as  '*  but^"  "how- 
ever," "  and"  were  used. 

It  was  stated  by  the  counsel  on  both  sides,  that  very  consider- 
able expense  was  incurred  in  the  examination  of  witnesses,  by 
reason  of  the  noode  which,  for  some  time,  had  been  adopted  in 
drawing  answers,  by  connecting  various  passages,  however  inde- 
pendent the  facts  contained  in  them  were  of  each  other.  And  all 
the  counsel  expressed  their  satiafiictioa  that  the  court  had  laid 
down  a  role  upon  the  sutgect 
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His  Honor  afterwards  added,  if  you  read  a  passage  in  an  an- 
swer to  charge  the  defendant,  and  it  is,  by  a  connecting  paBsage, 
satisfactorily  met  by  the  defendant,  you  must  discharge  him  by 
the  same  answer. 


The  Master  op  the  Rolls  : — This  is  a  bill  filed  by  the  plain- 
tiffs for  the  purpose  of  avoiding  a  release  which  they  have  exe- 
cuted on  the  settlement  of  accounts  between  the  plaintiflfe  and  the 
defendants,  and  of  having  the  accounts  retaken  under  the  decree 
of  this  court 

In  order  to  avoid  the  release,  and  to  obtain  an  account  under 
the  decree  of  this  court,  it  is  necessary  that  the  plaintiff  should 
establish  that  there  was  either  fraud  or  surprise  in  the  settlement 
of  the  accounts  upon  which  the  release  proceeds, 

[*205]  *Surprise  is  certainly  not  established  in  this  case,  be- 
cause previous  to  the  execution  of  this  release,  namely, 
'  on  the  10th  February,  1826,  the  accounts  were  examined  by  an 
agent  appointed  on  the  part  of  the  plaintiffs  for  that  purpose, 
and  with  those  accounts  they  expressed  themselves  perfectly 
satisfied.  Subsequently,  about  seven  days  afterwards,  a  draft  of 
the  intended  release,  proceeding  upon  that  settlement  of  accounts, 
was  approved  by  the  solicitor  of  the  plaintiffs,  and  the  release 
was  afterwards  executed,  on  the  24th  February,  in  the  presence 
of  that  solicitor  for  the  plaintiffe,  who  had  approved  of  the  draft 
of  the  release.  There  is,  therefore,  no  ground  to  state  that  this 
release  on  the  settlement  of  the  accounts  proceeded  upon  surprise. 
The  remaining  question  for  the  purpose  of  opening  the  accounts 
is,  whether  it  proceeded  upon  any  fl:^ud  upon  the  part  of  the 
defendants. 

It  is  said  to  be  plain  that  there  was  fraud  on  the  part  of  the 
defendants,  because  on  the  day  that  this  release  was  executed^ 
namely,  on  the  24th  February,  there  was  a  written  assurance  on 
the  part  of  the  defendants,  that  the  accounts  which  ascertained 
the  balance  stated  in  the  release,  had  been  fully  examined  by  a 
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Mr.  Chapman,  and  approved  by  him ;  and  that  it  was  in  conse- 
quence of  that  examination  and  approval,  that  the  plaintiffs  did 
in  feet  execute  the  release.  But  it  does  appear  to  me  that  this 
was  no  fraud  on  the  part  of  the  defendants,  nor  did  it  in  any 
manner  mislead  the  plaintiffs,  or  induce  the  plainti&  to  sign  the 
release  in  question. 

Mr.  Chapman  had  examined  these  accounts,  as  he  says,  on  the 
10th  February,  as  it  is  proved  by  other  witnesses,  the  examina- 
tion took  place  on  the  9th  February,  and  in  his  examination  he 
states  a  balance  of  700/.,  and  a  fraction  as  being  then  the  result 
of  the  accounts.  The  balance  as  stated  by  Mr.  Chap- 
man, is  a  *balance  which  does  appear  to  have  been  due  [*206] 
from  the  defendants,  up  to  that  9th  February,  upon  the 
account  on  which  his  examination  proceeded,  and  there  is  in  that 
respect-,  therefore,  no  difference  between  the  paities.  The  bal- 
ance that  was  actually  due  on  the  24th,  when  the  release  was 
executed,  was  a  different  balance  from  that  which  was  stated  by 
Chapman,  there  having  been  additional  articles  on  both  sides  of 
the  account.  Now  it  appears  that  the  plaintiffs  were  perfectly 
well  aware,  that  there  were  such  additional  articles  on  both  sides 
of  the  account.  In  truth  those  additional  articles  were  the  result 
of  a  desire  expressed  by  the  plaintiff,  Mr.  Davies,  that  certain 
debts  which  had  been  incurred  by  his  wife  and  co-plaintiff, 
should  be  discharged  before  the  final  settlement  of  the  accounts, 
and  the  execution  of  the  release  took  place.  It  appears  to  have 
beeen  stated,  that  Mrs.  Davies  had  incurred  certain  debts  to  the 
amount  of  200?.  or  800/.,  and  it  was  then  made  a  question,  whe- 
ther the  settlement  of  the  accounts  should  be  concluded,  and  it 
should  be  left  to  Mr.  Davies,  he  being  then  married,  to  pay  those 
debts,  or  whether  those  debts  should  be  paid  by  the  defendants, 
the  executors?  And  it  was  at  the  request  of  Mr.  Davies  himself, 
that  the  executors  undertook  the  payment  of  those  debts.  Now, 
in  order  to  pay  those  debts,  it  was  necessary  to  provide  means : 
it  became  necessary  to  sell  a  certain  sum  of  stock  which  stood  in 
the  names  of  the  executors,  and  with  that  stock  those  debts  were 
paid.  The  additional  articles  to  the  account  are,  therefore,  on 
the  one  side,  the  money  produced  by  the  sale  of  that  stock,  and 
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on  the  other  side,  the  application  of  those  moneys  to  the  pay- 
ment  of  the  debts.  It  appears  that  those  additional  articles  were 
submitted  to  Mr.  Day,  the  solicitor  on  the  part  of  the  plaintiff; • 
that  he  was  apprised  of  them ;  and  that  they  were  folly  ex- 
plained to  Davies  himself  on  the  day  that  he  executed 
[*207]  *the  release.  In  this  respect,  therefore,  although  the 
memorandum  is  certainly  incorrect — ^because,  according 
to  the  memorandum,  the  whole  accounts  had  been  examined  by 
Chapman,  whereas  in  fact  the  accounts  examined  by  him  ex- 
tened  only  to  the  9th  February,  and  hot  to  those  additional  ar- 
ticles— ^yet  it  is  plain  that  the  parties  were  fully  aware  that  by 
the  examination  of  the  accounts  by  Mr.  Chapman,  was  meant 
that  examination  only  which  Mr.  Chapman  had  actually  made, 
and  that  it  was  not  meant  to  include  those  additional  articles, 
which  had  been  inserted  principally  at  the  request  of  the  plain- 
tiff himself,  after  the  examination  by  Mr.  Chapman.  On  thia 
ground,  therefore,  it  is  not  to  be  stated  that  there  was  any  fraud. 
It  is  said,  however,  that  there  was  fraud,  because  the  plaintifl^ 
Mrs.  Davies,  was  entitled  not  only  to  an  account  of  the  estate 
of  John  Bradey,  but  an  account  of  the  estate  of  Whimper  Bra- 
dey,  and  that  the  only  account  which  Mr.  Chapman  examined 
was  the  account  of  the  estate  of  John  Bradey^  and  the  informar 
tion,  therefore,  with  respect  to  the  estate  of  Whimper  Bradey, 
to  which  she  was  entitled,  was  not  duly  afforded.  It  appears 
from  the  evidence  that  John  Bradey  was  one  of  the  executon 
of  Whimper  Bradey,  with  two  of  the  defendants,  and  that  he 
was  in  truth  the  sole  acting  executor  of  Whimper  Bradey ;  thai 
he  possessed  the  whole  of  his  property,  and  alone  administered 
that  property.  It  is  quite  immaterial,  therefore,  whether  theie 
was  any  correct  examination  of  the  accounts  of  the  estate  of 
Whimper  Bradey,  because  as  John  Bradey  had  alone  adminis- 
tered that  estate,  whether  he  had  administered  it  properly  or  im- 
properly, he  was  the  person  whose  assets  must  answer  for  hm 
administration ;  and  if  the  whole  of  the  assets  were  administered, 
it  was  perfectly  immaterial  what  had  been  the  administration  of 
the  estate  of  Whimper  Bradey. 

[^208]        ^Them,  let  it  be  said  that  his  adnunicitration  was  ntuMl 
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fioeorreet)  the  estate  of  John  Bradey  must  answer  for  that  in- 
oorrectness.  It  could  answer  for  that  incorrectness  only  to 
the  extent  of  his  property,  and  the  account  of  the  estate  of 
John  Bradey,  therefore,  would  be  all  the  plaintiff  could  obtain, 
whatever  had  been  the  mal-administration  of  the  estate  of  Whim- 
per Bradey.  It  is  not  stated  in  the  evidence,  but  it  is  perfectly 
manifest  that  it  must  have  been  fully  explained  to  the  plaintifl^ 
because  the  release  itself  purports  to  be  a  release,  not  as  to  the 
estate  of  John  Bradey  alone,  upon  whose  accounts  the  release 
proceeded,  but  as  to  the  estate  of  Whimper  Bradey  also.  Now, 
the  plaintiff  could  never  have  Executed  that  release,  taking  the 
balance  of  John  Bradey's  estate,  as  the  balance  of  the  two  estates, 
except  the  circumstance  which  I  have  stated  had  been  fully  ex- 
I^ned  to  them,  and  the  extent  of  that  demand  had  been  shown 
to  be  necessarily  confined  to  such  balance  as  should  appear  to  be 
due  firom  the  estate  of  John  Bradey.  All  the  information,  thero- 
fbre,  that  was  essential  to  the  justice  of  the  case  must,  upon  the 
fiM!ts,  be  taken  to  have  been  given  to  the  plaintiff  before  they 
executed  this  release.  But  it  is  said,  although  the  plaintiff  might 
have  no  remedy  with  respect  to  the  administration  of  John  Bradey, 
except  to  the  extent  of  the  property^  and  taking  the  whole  of  his 
|»x)perty,  they  could  take  nothing  else  as  it  regarded  him,  yet 
still  there  might  have  been  a  mal-administration  on  the  part  of 
the  executors,  which  would  have  made  the  executors  person- 
ally liable;  and  the  material  ground  upon  which  that  statement 
is  made,  raises  a  question  of  some  nicety  and  difficulty.  Whim* 
per  Bradey  and  John  Bradey  had  been  partners  in  their  farming 
concerns.  They  were  partners  in  the  property  upon  which  those 
fioming  concerns  were  conducted.  They  had  in  moie- 
ties a  considerable  estate.  *Whimper  Bradey,  by  hi  4  [*209] 
will,  making  John  radey  one  of  his  executors,  also 
gave  him  a  power  to  sell  the  moiety  of  an  estate  which  they  held 
jointly,  for  the  purpose  of  converting  it  into  personal  estate,  and 
John,  after  the  death  of  Whimper  Bradey,  accordingly  executes 
that  power.  He  sells  that  moiety  of  the  estate,  and  he  sells  also 
his  own  moiety  of  the  estate.  He  puts  up  the  whole  estate  to 
sale,  and  it  produces  a  sum  of  6,450Z.     In  this  sale  he  employs 

ene  of  the  defendants,  who  was  a  co-executor  with  him  under  the 
Vol.  L  13 
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will  of  Whimper  Bradey,  and.  was  an  auotioneer.  He  employs 
him  for  the  purpose  of  the  sale  of  this  estate.  It  so  happens, 
that  there  is  no  price  bid  at  the  auction  which  is  thought  a  rea- 
sonable price  for  this  property,  and  it  is  afterwards  sold  by  pri- 
vate contract  by  the  defendant,  the  auctioneer ;  who  is  subse- 
quently employed  by  John  Bradey,  as  his  agent,  to  receive  the 
money  from  the  purchaser;  he  accordingly  does  receive  Ae 
6,450t  and  pays  it  over  to  John  Bradey. 

Now  it  is  said,  that,  having  received  this  6,4502.,  and  being 
an  executor  under  the  will  of  Whimper  Bradey,  who  had  de- 
sired that  his  moiety  of  the  estate  might  be  converted  into  per- 
sonal estate,  he  ought  never  to  have  parted  with  the  produce  of 
that  moiety  which  Whimper  Bradey's  share  had  produced,  but 
that  he  should  have  retained  it  as  executor  under  Whimper  Bra> 
dey's  will,  for  the  purposes  of  his  will,  to  be  administered  in  the 
payment  of  his  debts ;  and  that,  having  paid  it  over  to  John 
Bradey,  if  John  Bradey  had  been  guilty  of  any  mal-administia- 
tion  of  this  property,  so  handed  over  to  him  by  his  co*executor,' 
he,  as  co-executor,  was  to  be  answerable  for  John  Bradey's  mal- 
administration.   Now,  it  is  extremely  true,  and  perfectly  well . 

settled  upon  the  principles  of  this  court,  that  if  there  be 
[*210]    more  than  one  executor,  and  one  executor  receives  *part 

of  the  personal  estate,  and  afterwards  hands  it  over  to  a 
co-executor,  who  wastes  the  property  so  handed  over  to  him,  the 
executor  who  did  hand  it  over,  is  personally  liable  for  the  abuse 
of  trust  in  the  other  executor ;  because,  having  once  possession 
of  the  money,  it  was  his  duty  to  see  that  it  was  secured,  so  as  to 
be  properly  applied  in  administration,  and  he  ought  not  to  have 
given  to  his  co-executor  the  power  to  waste  it* 

That  principle  is  perfectly  well  settled,  and  the  question  is^ 
whether  it  reaches  this  case?  The  co-executor,  who  receives 
money  in  that  character,  has  a  legal  right  to  retain  it  against  his 
co-executor ;  and  it  being  his  duty  to  protect  the  property  in 
respect  of  which  this  trust  of  executor  is  reposed  in  him,  if  he 
does  not  protect  the  property,  but  places  it  in  a  situation  in  which 
it  may  be  wasted,  then  he  is  to  be  answerable ;  but  he  is  to  be 
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answerable  because  lie  had  the  legal  right  to  retain  it,  and  he  did 
not  avail  himself  of  that  legal  right,  but  handed  it  over  to  his 
oo-executor,  who  wasted  it.  Now,  had  tiiis  defendant,  the  auo- 
tioneer,  a  legal  right  to  retain  this  money  from  John  Bradey? 
He  possessed  it  in  the  sole  character  of  agent  of  John  Bradey. 
As  executor,  he  never  could  have  possessed  this  money ;  it  was 
Ihe  produce  of  the  real  estate,  which  partly  belonged  to  J.  Bra- 
dey and  partly  belonged  to  Whimper  Bradey,  who,  by  his  will, 
had  authorized  John  Bradey  to  sell  that  moiety  of  the  estate 
which  was  his  property.  The  auctioneer  or  agent,  thereft)re, 
who  received  this  money  in  its  passage  from  the  purchaser  to  the 
vendor,  John  Bradey,  did  not  receive  it  in  the  character  of  exe- 
cutor. As  he  received  it  in  the  character  of  agent  of  John  Bra- 
dey alone,  he  never  could  have  legally  retained  it  against  John 
Bradey,  if  John  Bradey  had  thought  fit  to  take  proceedings  for 
the  purpose  of  compelling  him  to  pay  to  J.  Bradey  the 
♦amount  of  that  money.  Now  this  being  the  case,  I  [*211] 
am  of  opinion  that  the  auctioneer,  the  defendant,  the  co- 
executor,  was  perfectly  justified  in  paying  over  the  money  to 
John  Bradey;  and  that  if  there  were  any  mal-administration  of 
that  property  by  J,  Bradey,  that  he,  the  co-executor,  is  not  liable 
in  that  respect 

It  was  said,  also,  that  there  was  mal*administration  by  John 
Bradey  of  his  brother's  estate,  with  respect  to  the  payment  of  a 
certain  debt  due  to  the  co-executor,  Spurling. 

In  order  to  establish  that  fact  of  mal^administration,  the  only 
evidence  resorted  to  on  the  part  of  the  plaintiff  was  the  answer 
of  the  defendant ;  but  the  answer  of  the  defendant,  that  part  of 
it  which  was  necessarily  read,  not  only  amounted  to  evidence  of 
the  existence  of  the  debt,  but  of  the  legal  right  of  Mr.  Spurling 
to  claim  that  debt  of  John  Bradey,  partly  in  hia  own  right,  and 
partly  as  executor  to  his  brother,  it  being  a  joint  debt  due  from 
the  two  brothers  to  Spurling.  Now  the  plaintifl&  have  no  other 
evidence  than  the  answer,  and  the  answer  discloses  a  case  which 
makes  out  the  payment  to  be  a  most  correct  payment.  It  is  not 
necessary  to  make  any  further  observations  on  the  subject,  be- 
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oanse  the  evidence  by  which  a  debt  is  proved,  at  the  same  timer 
proves  the  correctness  of  the  transaction  with  TesfeeX  to  it  There 
is,  theiefore,  not  only  no  surprise  with  re^peet  to  this  release,, 
and  no  groimd  for  (^ning  the  aeconnts  on  that  head,  but  there 
is  no  fraud  established,  upon  whieh  the  court  would  be  justified 
in  avoiding  the  release,  and  in  opening  the  accimnts.  But  then 
it  is  said,  that  if  the  case  be  not  sufGicientlj  strong  to  open  the 
accounts,  it  is  jet  sufficientlj  strong  to  induce  the  court  to  give 

a  decree  to  the  plaintifb  to  surcharge  and  falsify  those 
[*212]    accounts.    Now,  in  order  to  induce  the  ^court  to  make 

a  decree  that  the  plaintifib  are  to  be  at  liberty  to  sux^ 
charge  and  &lsify  accounts,  it  is  necessary  that  there  should  be 
established,  in  the  progress  of  the  suit,  some  one  mistake  with 
respect  to  an  item  in  the  accounts^  It  is  not  necessary  for  that 
purpose  to  establish  more  than  one  mistake,  it  being,  in  the  view 
of  the  court,  a  reasonable  inference,  tiiat  if  there  be  one  mistake 
there  may.be  many  mistakes ;  and  the  plainti£&,  therefore,  onght 
to  have  the  liberty  of  entering  fully  into  those  account^  with  a 
view  to  proving  other  mistakes.  It  happened  that  Mr.  Colchea* 
ter,  one  of  the  defendants,  the  executor,  was  also  the  agent  of 
John  Bradey.  He  was  an  agent  employed  by  him  in  the  man- 
agement of  the  farming  concerns,  and  at  the  death  of  John  Bra- 
dey there  was  in  his  hands  a  sum  of  money,  [174i.,]  which  was 
due  fix>m  Mr.  Colchester,  as  agent  to  John  Bradey.  It  appears 
in  evidence  that  John  Bradey,  shortly  before  his  death,  had  told 
Mr.  Colchester,  that  he  was  to  make  a  particular  application  of 
part  of  this  property  in  favor  of  some  of  his  relations,  and  that 
he  was  to  keep  the  residue  for  lus  own  use  and  benefit  And  it 
appears  further,  that  there  was  found  amongst  the  papers  of  John 
Bradey  a  written  memorandum,  by  which  Mr.  Colchester  wa» 
authorized  to  make  these  payments  in  favor  of  the  relations  ci 
John  Bradey,  and  was  desired  to  retain  the  rest.  Mr.  Colchester, 
acting  upon  these  facts,  did  not,  when  the  accounts  were  made 
out,  which  Mr.  Chapman  examined,  introduce  any  part  of  this 
sum  of  174/.  into  the  accounts ;  but  about  a  fortnight  afterwards 
he  disclosed  to  the  plaintiff  the  particulars  of  this  transaction^ 
and  explained  to  them  that  he  did  not  introduce  that  sum  into 
the  accounts,  because  he  considered  that  he  was  acting  &irly  ac- 
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wording  to  the  dtrections  of  John  Bradey,  hj  Tetaining  to  his  own 
use  that  part  of  it  which  John  Bradey  had  not  directed  Utn  to 
apply  to  the  benefit  of  his  illations ;  that,  therefore,  he 
*had  not  introduced  it  into  these  accounts,  and  that  lliere  [*21S] 
was,  after  the  application  in  &yor  of  John  Bradey 's  re- 
lations, a  balance  of  132Z.  remaining  in  his  hands ;  that  if  the 
plaintiff  (Mr.  Davies)  thought  that  he,  Mr.  Colchester,  ought  not 
to  retain  this  182^  for  his  own  benefit,  he  was  quite  ready  to  pay 
it  to  him;  and  he  left  it  to  Mr.  Davies  to  say  how  he  should  ap- 
ply this  sum  of  1S2Z.  The  plaintiflf,  Mr.  Daries,  thought  tibat, 
under  the  circumstances,  he  was  justified  in  demanding  from  Mr. 
C!olchester  this  132iL,  and  it  was  accordingly  paid  to  him  by  Mr. 
Colchester  within  a  short  period  after  this  release  was  executed, 
and  the  accounts  settled.  Now  it  is  said  that  if  this  1S2L  had 
Bot  been  paid  over  before  the  institution  of  this  suit,  but  in  the 
progress  of  the  suit,  it  would  have  been  a  plain  error  in  Mr.  C!ol- 
Chester's  account  that  he  had  kept  back  this  1322.,  and  that  if  it 
had  been  established  in  the  suit,  the  court  would  necessarily  have 
been  driven  to  a  decree  to  authorize  the  plaintiff  to  surcharge 
and  falsify  the  aecoimts.  That  is  perfectly  true,  supposing  the 
court  should  be  of  opinion  that  Mr.  Colchester  was  not  justified 
in  retaining  it,  and  for  the  purpose  of  considering  the  argument 
of  the  plaintiff  it  may  be  conceded  that  Mr.  Colchester  was  not 
justified  in  retaining  this  1822.  The  plaintiff  contends  that  it 
makes  no  difference  that  that  sum  was  paid  previous  to  the  institu- 
tion of  the  suit,  because  it  was  equally  an  error  in  these  accounts  4 
and,  consequently,  that  notwithstanding  the  previous  payment^ 
the  plaintiff  are  now  entitled  to  a  decree  to  surcharge  and  fjedsify. 

I  cannot  follow  the  reasoning  of  the  plaintiiFs  in  this  ease.  If, 
in  the  progress  of  a  suit,  an  account  upon  which  the  defendants 
insist,  is  proved  to  be  in  any  degree  erroneous,  even  in 
any  one  item,  then  *the  plaintifib  are  entitled  to  a  de-  [*214] 
ereee  to  surcharge  and  Meifj ;  but  here  the  plaintifb 
have  not  established,  in  the  progress  of  this  suit,  that  there  is 
any  error  in  the  aeoount(l) 

(1)  A  BetUed  acooturt  can  be  opened  only  for  fraud  or  errors  apedfled,  and  which 
Mte  palpable  or  dearly  proTed.    Bakar  y.  BideUe,  Baldwin's  a  C.  B^  418.    It  can 
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Theie  was  origixudly  an  ernnr  in  the  acooimt,  but  this  exn^ 
has  not  been  detected  in  the  suit;  the  plaintiffs,  therefore,  are 
not  relieved  under  the  decree  o£  the  court  against  this  error,  but 
by  an  arrangement  made  out  of  court  this  error  has  been  cor^, 

only  be  sorcharged  or  falsified  hy  the  plaintiff,  and  is  not  affected  bj  being  intro- 
daced  into  a  subsequent  account,  ib.  A  defendant  is  not  entitled  to  open  an  ac- 
count unless  a  sufficient  foundation  has  been  laid  in  the  answer  for  that  purpose. 
Ske  V.  Bk}om,  m  appeal,  20  Johns.  Rep.  669;  &  (7.,  &  Johns.  Cli.  Rep.  366.  The 
court  will  not  open  a  settled  account  where  it  has  been  signed  w  a  security  taken 
on  the  footing  of  it  unless  for  fraud  or  errors  distinctly  specified  and  proved.  Boii- 
feur  V.  Weyman  ei  cU,,  1  McCord's  Ch.  Rep.  156.  Where  an  account  has  been  set- 
tled by  arbitrators,  and  a  bond  and  mortgage  given  for  the  sum  awarded  to  be  due, 
the  court  will  not,  except  in  case  of  gross  wrong,  permit  the  account  to  be  re-inves- 
tigated, or  the  validity  of  the  award  to  be  contested.  JohnsorCa  ExeaUora  v.  Kekiimttf 
3  Green's  Gh.  Rep.  364.  After  a  judgment,  execution  and  sale,  under  a  mortgage 
bond,  the  court  will  not  open  the  account  on  the  mortgage,  though  there  be  some 
degree  of  ivregulariiby  ia  the  accounts,  if  they  appear  to  be  &irly  closed.  Bloodg^H)d 
V,  Zeily^  2  Caines'  Gas.  124.  The  final  account  of  an  administrator  has  not  the  con- 
clusive effect  of  a  judicial  sentence  between  him.  and  the  distributees  of  the  estate, 
and  does  not  bar  them  from  proceeding  in  Ghancezy  to  open,  falsify  and  surcbarge 
the  account.  Vtriner  v.  McMarran^  Freeman's  Ch.  Miss.  Rep.  136.  If  an  adminis- 
trator render  a  false  or  fraudulent  account,  the  proper  remedy  is  by  a  bill  to  sur- 
charge and  falsiQr  the  account;  and  suoh  abillougU  to  point  out  the  errors,  omis- 
sions and  false  charges  complained  o£  MiUer  v.  Womack'a  AdminisiratorSt  Freeman's. 
Miss.  Ch.  Rep.  486.  Where  a  bond  has  been  given  on  the  settlement  of  an  accouat, 
and  the  obligor  complains  of  errors  in  the  account  stated,  he  can  only  be  relieved 
upon  a  clear  exhibition  of  such  errors.  Redwan  v.  Green^  3  Iredeirs  Eq.  Rep.  54. 
Where  a  Eierchant^  in  embarrassed  circumstances^  borrowed  money  at  different 
times  from  his  oonfidential  clerk,  who  took  various  bonds  and  securities  for  such 
loans,  and  for  which,  by  agreement,  he  was  to  be  allowed  usurious  interest,  and 
during  the  period  of  ten  years  the  parties  ftx)m  time  to  time  came  to  a  settlement  ol 
^eir  accounts,  and  the  merchant  gave  his  bond  and  farther  securities  for  the  balance 
of  principal  and  interest^  the  court  ordered  all  the  multiplied  obligations  and  settle- 
ments to  be  set  aside,  and  the  whole  accounts  at  large  to  be  opened  between  the 
parties  from  the  commencement  of  their  dealings;  It  appearing;  in.  this  case,  tlmt 
there  was  proof  not  only  of  mistakes  and  deficiencies  in  their  accounts,  but  there 
were  many  suspicious  circumstances  leading  strongly  to  an  inference  of  usury,  op- 
pression and  fraud.  Barrow  v.  Rhinelander^  1  Johns.  Ch.  Rep.  560.  Where  the 
obarges  in  the  bill  are  spedfie,  setting  forth  the  items  of  the  acoounts  with  their 
dates,  on  an  order  of  reference  for  an  account,  the  inquiry  is  not  to  be  opened  be- 
yond the  special  matter  charged,  although  the  bill  may  contain  a  general  charge^ 
at  the  conclusion,  and  a  prayer  for  a  full  account  concerning  the  prem  ses.  Cons^ 
qua  Y.  Fanning,  3  Johnson's  Chancery  Reports,  587;  Same  Case^  on  appeal,  IT 
Johnson's  Reports,  511.  If  complainant  opens  a  stated  account  and  falsifies  certaia 
diarges  in  it^  the  defendant  must  be  allowed  to  correct  any  errors  i  a.?  to  set  right 
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rected.  The  error  having  beea  corrected  out  of  court,  and  be- 
fore the  institution  of  the  suit,  I  am  of  opinion  that  it  is  not  a 
foundation  upon  which  the  court  ever  has,  or  ever  would  be  jus- 

a  mistake  in  the  rate  o^  interest  Higginaon  d  ux.  t.  Fabrt^a  Eaeecniora,  3  Desau.  9a. 
Where  accoonts  had  been  stated  between  parties  at  different  times,  without  fraud  or 
coercion,  and  the  statements  were  .accompanied  with  written  agreements  showing 
how  they  should  be  binding,  and  for  what  cause  they  should  be  varied,  the  party 
was  held  to  the  terms  of  such  written  agreements;  and  the  accounts  were  opened  so 
fiu-  only  as  the  terms  of  those  agreements  extended.  Troup  v.  Haight^  Hopk.  2:^9. 
Where  an  interlocutory  order  for  an  account,  is  not  reheard  or  prayed  to  be  reheard, 
it  onght  to  be  taken  as  a  declaration,  that  the  plaintiff  is  entitled  to  the  account  prayed 
for.  Badeg  v.  Wilson^  I  Dev.  ft  Batt  Rep.  187.  Long  acquiescence  in  an  account 
makes  it  a  settled  one.  Stale  demands  are  not  favored  in  equity.  Tihjham  and 
wife  ▼.  Tdgham^a  exVf,  1  Biddwin^s  C.  C.  Rep.  495.  A  settled  account  can  only  be 
opened  for  fratid  or  errors  specified,  and  can  only  be  surchai^d  and  falsified  b}'-  the 
plaintiff.  Bdur  ▼.  Biddley  1  Baldwin's  0.  G.  Rep.  418.  A  court  of  Chancery  should 
not  investigate  the  items  of  an  account;  they  should  be  referred  to  a  master  ;  and 
in  accounting  before  a  master,  should  not  be  received  to  support  charges,  which,  from 
their  nature,  admit  of  fUll  prt)o£  Harding  v.  Bdndy^  II  Wheat  103.  A  complex 
and  intricate  account,  is  an  unfit  subject  for  the  examination  of  a  court,  and  ought 
always  to  be  referred  to  a  commissioner  to  be  examined  by  hjm,  and  reported  in 
order  to  a  final  decree.  Duhourg  De  Si.  Colombea*  heirs  v.  United  States^  6  Peter's 
Rep.  625,  A  court  of  Chancery  may  refer  an  account  generally,  or,  on  the  return  of 
the  report,  they  may  themselves  determine  any  questions  or  all  questions  contested 
by  the  parties.  Field  et,  oL  v.  HoQand^  6  Cranch,  8.  Before  a  Chancery  cause  is  re- 
ferred to  an  auditor,  the  principles  should  be  settled,  and  appropriate  instructions 
should  accompany  the  reference.  Sleel  v.  Taylor ^  4  Dana,  451.  Tjiere  is  no  neces- 
sity for  an  interlocutory  decree  to  account,  where  the  parties  have  made  and  agreed 
to  a  final  settlement  between  themselves,  unless  there  is  a  good  ground  laid  to  sur- 
diarge  and  falsify  the  account.  Culverts  ex^rs  v.  Markham  et  oiL,  3  Howard's  Rep. 
343.  A  general  charge  or  error  in  the  account  is  not  sufficient,  some  particular  error 
must  be  specified,  as  a  ground  to  surcharge  and  falsify.  lb.  Where  an  agent  waa 
appointed  by  the  parties  to  settle  the  accounts,  and  the  settlement,  although  not 
final,  was  sufficient  to  establish  the  complainant's  right  to  the  sum  sued  for.  Held, 
that  a  final  decree  may  be  made  without  taking  an  account  between  the  parties 
under  an  interlocutory  order.  lb.  Right  of  judgment  creditor  to  account  of  fund 
conveyed  by  debtor,  in  trust  to  secure  other  creditors.  .  SkipwHh  v.  Cunningham  et 
aL,  »  Leigh's  Rep.  272.  Where  there  has  been  fraud,  the  Court  of  Equity  will  open 
and  examine  accounts  after  any  length  of  time,  even  though  the  person  committing 
the  fraud  be  dead.  BoUfeur  y.  Weyman  et  al,  1  McCord's  Ch.  Rep.  156.  The  court, 
however,  is  not,  generally  speaking,  inclined  to  unravel  an  old  account,  notwith* 
standing  it  may  have  been  settled  upon  an  erroneous  principle.  lb.  But  where  an 
error  la  apparent  on  the  face  of  the  account,  the  court  will  always  relieve.  lb.  The 
court  will  not  open  a  settled  account  where  it  has  been  signed,  or  a  security  taken 
on  tbe  footing  of  it,  unless  for  fraud  or  errors  distinctly  specified  and  proved.    lb. 


214  GASES  IN  CHANCERY, 

"^  1829.--Br(mgfa  v.  Oddy. 

tified  in  giving  to  the  plaintiff  the  liberty  to  fiiurcharge  and 
falsify. 

Upon  the  whole,  I  am  of  opinion  that  this  bill  must  be  dis- 
missed, and  that  it  must  be  dismissed  with  oosts. 

Reg.  Lib.  A.  1829,  fol.,170. 

The  error  in  an  aooount  must  be  specified.  lb.  The  court  will  not  open  an  9ooount 
of  twenty  years'  standing,  to  give  the  party  the  benefit  of  a  mere  formal  exception. 
Gregory's  ex'rs  v.  JFbrrester,  1  McGord's  Gh.  Rep.  318,  332.  Where  a  testatrix  in 
her  lifetime  submitted  accounts  to  arbitration,  and  was  satisfied  with  the  award 
and  performed  it^  her  representatives  cannot  open  the  settlement  on  account  of 
usury  in  the  accounts.  Ex'rd  of  Baddiffe  v.  Wighiman^  1  UcCord's  Ch.  Rep.  408. 
A  party  seeking  to  open  a  settled  account,  in  a  proceeding  befiire  a  surrogate  for  aa 
account,  should  be  able  to  show  such  a  case  as  would  have  enabled  him  to  file  a  lull 
in  equity  to  surcharge  and  falsify  such  account  VatenitM  v.  Vaientim,  2  Barb.  Gh. 
Bep.  430. 


[*215]    *Betwben  Maby  Ai^n  Bbough,  Plaintiff;  and  Mab- 
GABET  Oddt,  Defondanl. 

Indemnity. 

Westmixsteb  Hall.— 1829:  23d  and  24th  November. 

The  plaintiff  having  parted  with  title  deeds,  on  which  she  had  a  lien,  to  enable  her 
debtor  to  raise  a  sum  of  money  on  annuity,  the  defendant,  by  memorandum  in  wri- 
ting, undertook  to  pay  that  annuity  to  the  plaintifl^  in  case  it  should  not  be  paid  by 
the  grantor. 

The  annuity  fell  into  arrear,  and  the  plaintiff  paid  it. 

On  a  bill  for  specific  performance  and  adequate  security : 

Held,  that  the  plaintiff  having  taken  this  personal  security,  a  court  of  equity  would 
not  interfere.    Bill  dismissed. 

In  the  month  of  March,  1823,  the  plaintiff  held  certain  title 
deeds,  which  had  been  deposited  with  her  by  John  Brongh,  the 
elder,  to  whom  the  same  belonged,  under  a  verbal  agreement 
that  the  plaintiff  should  hold  the  same  as  a  security,  to  the  intent 
that  she  might  have  an  equitable  lien  for  a  debt  of  9002.  due  to 
her  fix)m  him,  with  lawftd  interest  thereon  ;  the  whole  of  which 
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debt,  with  some  interest  thereon,  in  the  month  of  March,  1828, 
lemained  due  to  the  plaintiffl  In  March,  1828,  John  Brongh 
the  younger,  son  of  John  Brough  the  elder,  was  desirous  of 
xtdaing  a  sum  of  money  for  his  own  use  by  the  sale  and 
grant  of  a  life  annuity,  and  the  &ther  agreed  to  join  with  his 
son  in  granting  and  giving  security  for  the  payment  of  such 
annuity.  John  Brough  the  younger,  some  days  previously  to 
the  7th  March,  1828,  on  behalf  and  with  the  privity  of  John 
Brough  the  elder,  requested  the  plaintiff  to  deliver  up  the  deeds 
which  had  been  deposited  with  her,  for  the  purpose  of  enabling 
hiTTi  and  his  &ther  to  raise  such  intended  sum  of  money  for  the 
use  of  the  son,  by  means  of  the  grant  of  an  annuity  which  he 
represented  he  and  his  father  were  desirous  to  secure  by  an  as- 
signment of  the  premises  comprised  in  such  title  deeds,  so  that 
such  assignment  might  take  priority  over  the  lien  of  the  plaintiff 
on  the  premises.  And  in  order  to  induce  the  plaintiff  to  part 
with  the  deeds,  John  Brough  the  younger  proposed  that 
♦the  defendant  should  give  an  indemnity  (as  after  men-  [*216] 
tioned)  to  the  plaintiff,  against  the  consequence  of  any 
default  being  made  in  payment  of  such  intended  annuity,  and 
the  defendant  consented  to  enter  into  an  agreement  with  the 
plaintiff  to  indemnify  and  guarantee  her  to  the  extent  of  SOL  per 
annum,  in  the  event  of  any  de&ult  being  made  in  payment  of 
the  annuity  proposed  to  be  charged  on  the  premises  comprised 
in  th^  title  deeds,  in  order  to  preserve  the  premises  firom  being 
actually  resorted  to  and  taken  by  such  annuitant  under  the 
trusts  of  the  annuity  deed ;  the  terms  and  provisions  of  which 
agreement  were  contained  and  specified  in  a  letter  which  Mar*^ 
garet  Oddy  wrote  and  sent  to  the  plaintiff,  which  is  as  follows  :(a) 
*" Blackheath  Hill,  March  the  7th,  1828,  Madam:  At  the  request 
o[  my  son-in-law,  Mr.  John  Brough,  I  beg  to  state  that  I  am  wil- 
ling, in  the  event  of  his  raising  money  by  means  of  the  security 
which  you  have  lent  to  him,  to  becpme  guarantee  to  you  for  the 

(a)  This  letter  not  being  stamped,  oould  not  be  given  in  evidence.  The  agreement 
was  stamped  with  an  agreement  stamp ;  but  it  was  objected  bj  the  defendant's  coun- 
sel, that  it  ought  to  have  been  stamped  with  a  stamp  applicable  to  annuities,  and  to 
have  been  enrolled:  however,  the  case  having  been  determined  on  the  principal 
poinl^  these  objections  were  not  notioed. 
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amount  of  30/.  per  annum,  during  the  continuance  of  that  bond, 
it  being  understood  that  in  the  event  of  Mr.  Brough  becoming 
possessed  of  any  property  in  right  of  his  wife,  that  property  to 
be  appropriated  to  the  discharge  of  the  bond,  and  that  I  shall  be 
from  that  time  exonerated  from  further  responsibility ;"  which 
letter  was  signed  by  Margaret  Oddy. 

John  Brough  the  younger  gave  the  plaintiff  the  following  re^ 
ceipt  for  the  deeds :  "  Received  of  Mrs.  Mary  Anne  Brough  the 

lease  of  all  my  property  situated  in  Islington,  which 
[*217]    had  been  placed  in  her  hands  as  *security,  as  also  the 

counterpart  of  the  lease  of  a  house  let  to  Mr.  Cincliffe 
at  48/.  10^.  per  annum,  for  the  purpose  of  assigning  that  sum  in 
payment  of  an  annuity  which  I  hereby  engage  to  return  so  soon 
as  that  purpose  is  accomplished^    John  Bbough. 

The  father  and  son  were  thereupon  enabled  to  obtain,  and  did 
obtain,  for  the  use  of  the  son  a  sum  of  500/.,  upon  the  grant  of 
an  annuity  of  40/.  to  one  William  "Wilmshurst. 

Pending  the  treaty  with  William  Wilmshurst  for  the  annuity, 
a  memorandum  of  agreement  in  writing  was  prepared  by  John 
Brough  the  younger,  and  signed  by  Margaret  Oddy,  which  is  as 
follows : — "  By  these  presents  be  it  known,  that  under  the  follow- 
ing considerations  and  with  the  conditions  hereinafter  specified, 
I,  the  undersigned,  Margaret  Oddy  of  Blackheath,  in  the  county 
of  Kent,  do  hereby  engage  and  make  myself  responsible  to  Mrs. 
Mary  Anne  Brough  of  No.  42  Lamb's  Conduit  street,  London, 
for  the  yearly  payment  of  the  sum  of  29/.  19s.  6rf.  of  lawful 
money  of  Great  Britain ;  whereas  the  said  Mary  Anne  Brough 
hath  yielded  up  to  Mr.  John  Brough  of  High  Wycombe,  in  the 
county  of  Bucks,  for  his  use  and  benefit,  certain  securities,  whiph 
were  placed  in  her  hands  by  Mr.  John  Brough  the  elder,  of  No. 
8  Lancaster  street,  Burton  Crescent,  for  securing  to  her  the  due 
payment  of  a  certain  sum ;  and  whereas  the  said  John  Brough 
hath  by  means  of  those  securities  raised  a  sum  of  money  for  his 
benefit  on  annuity,  for  the  due  payment  of  which  annuity  those 
securities  are  made  liable,  I,  the  before  mentioned  Margaret 
Oddy,  do  hereby  engage  to  pay  the  said  Mary  Anne  Brough  the 
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sum  of  29L  199.  6cL  annuallj,  bj  quarterly  payments  in  the 
event  that  the  before  said  John  Brough  doth  not  duly 
*paj  the  said  annuity,  and  by  cause  of  which  non-pay-  [*218] 
ment^  those  securities  shall  be  taken  for  that  purpose,  it 
being  understood  that  whereas  the  said  John  Brough  is^  by  virtue 
of  his  marriage  with  my  daughter,  entitled  under  certain  circum- 
stances and  conditions  to  become  possessed  of  a  sum  of  money, 
part  of  my  present  estate,  that  should  he  come  into  possession  of 
such  money,  that  from  and  after  that  time  this  bond  shall  be  null 
and  void.    Blackheath,  April  14th,  1828.    Margaret  Oddy." 

Default  was  several  times  made  in  payment  of  the  annuity  to 
William  Wilmshurst,  but  the  same  was  eventually  paid  by  the 
two  John  Broughs,  or  one  of  them ;  default  being  made  in  pay- 
ment of  the  quarterly  portions  of  the  annuity  which  became  due 
on  the  14th  October,  1826,  and  14th  January,  182T,  the  plaintiflF, 
in  order  to  prevent  a  sale  of  the  premises,  with  her  own  moneys 
paid  to  William  Wilmshurst  the  two  quarterly  payments  of  the 
annuity  in  arrear,  to  the  amount  of  20?.  This  sum  was  after- 
wards repaid  to  the  plaintiff  by  John  Brough  the  yoimger ;  but 
default  was  made  in  payment  of  the  three  next  quarterly  pay- 
ments of  the  annuity,  and  the  plaintiff,  in  order  to  prevent  a  re- 
newal of  the  threatened  proceedings  on  the  part  of  William 
Wilmshurst,  paid  the  same  to  the  amount  of  80i 

The  bill  stated  the  preceding  facts,  and  that  John  Brough  the 
younger  had  taken  the  benefit  of  the  insolvent  debtors'  act,  and 
prayed  a  specific  performance  of  the  agreement,  and  a  reimburse- 
ment of  what  the  plaintiff  had  already  paid  on  account  of  the 
annuity.  And  that  the  defendant  might  be  decreed  to  give  to 
the  plaintiff  some  adequate  security  for  her  reimbursement  or  in- 
demnity as  the  court  should  think  fit. 

*The  defendant,  by  her  answer,  admitted  the  letter  of    [*219] 
the  7th  March,  1823,  but  denied  that  such  letter  was 
ever  meant  to  bear  the  construction  which  had  been  put  upon  it 
by  the  complainant,  or  that  the  defendant  ever  intended  to  guar- 
antee any  payments  to  be  made  by  the  complainant  in  respect 
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of  the  annuity,  other  ihaxt  such  as  she  might  or  should  be  legally 
compelled  to  pay.  And  that  such  guarantee  was  never  intended 
by  her  to  be  extended  to  pa3rment8  which  the  plaintiff  qiight 
voluntarily  make  for  or  on  behalf  of  the  said  John  Brough  tte 
younger,  and  which  she  was  under  no  legal  necessity  to  make. 

The  defendant  admitted  signing  the  agreement,  and  submitted, 
that  if  she  was  liable  upon  such  guarantee,  the  plaintiff's  remedy 
was  at  law«  And  denied  the  plaintiff's  right  to  have  the  specific 
performanoe  prayed 

A  witness  deposed  to  the  payment  of  three  sums  of  lOZ.  each 
by  the  plaintiff  on  account  of  the  annuity,  and  that  the  sum  of 
22L  14^.  remained  due  to  the  plaintiff. 

Mr.  Pemberion  and  Mr.  O^irdlesione,  junr.,  for  the  plaintiff : — The 
plaintiff  held  certain  deeds  as  a  security  for  the  sum  of  dOOL 
The  younger  Brough  wanted  to  raise  money,  and  he  and  his 
father  concurred  in  applying  to  the  plaintiff  for  the  deeds ;  but 
she  refused  without  some  guarantee  that  she  should  be  indemni- 
fied against  the  annuity  about  to.  be  granted  by  the  Brougha 
And  the  defendant  indemnified  her  by  a  guarantee  in  a  letter, 
dated  7tii  March,  1823,  written  by  the  defendant  to  the  plaintiff 
The  defendant  is  the  mother-in-law  of  Mr.  John  Brough  the 
younger.  It  is  confessed  in  the  answer  that  the  plaintiff  had 
given  up  the  deeds,  and  it  is  for  that  act  the  guarantee 
[*220]  was  given.  It  is  a  necessary  ^inference  from  the  agree- 
ment that  a  security  diould  be  given  to  the  plaintiff,  al- 
though the  agreement  is  very  inartificially  expressed.  Parrot  v. 
Wells  and  Wife{a)  and  Bandatigh  v.  //aye5,(/^)— these  cases  do  not 
strictly  apply,  but  they  show  how  far  the  court  has  gone  in  cases 
of  indemnity  ^  the  plaintiff  was  induced  to  give  up  the  deeds  in 
consequence  of  this  guarantee. 

Mr.  Pepya  and  Mr.  Wrighi  for  the  defendants : — The  plaintiff's 
remedy  is  in  a  court  of  law ;  does  the  court  exercise  its  jurisdic- 

(a)  2  Vem.  127. 
(h)  1  Vera.  189. 
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tion  simply  on  a  contract  to  pay  a  sum  of  money  7  tbe  conrt  of 
equity  never  has  exercised  any  such  jurisdiction,  and  it  is  to  be 
presumed  never  will ;  the  contract  is,  that  if  the  annuitant  claims 
the  annuity  against  the  estate,  then  the  defendant  should  pay, 
the  plaintiff  has  no  right  to  a  further  security. 

Mr.  Pemberton  in  reply : — ^The  difSculty  I  have  to  contend 
with  is,  whether  it  is  not  a  mere  question  at  law.  It  is  not  neces- 
sary to  show  that  the  property  has  been  seized  in  execution,  the 
defendant  being  at  liberty  to  make  those  payments  which  would 
protect  her  own  property.  And  it  is  not  disputed  that  payments 
have  been  made  by  her. 

The  Master  of  the  Rolls  :— The  question  here  is,  whether 
the  court  is  under  a  necessity  of  sending  the  parties  to  a  court  of 
law.     [His  Honor  here  read  the  agreement]    It  is  said  that  the 
event  has  happened  upon  which  the  payment  was  to  take  place. 
For  the  purpose  of  considering  the  question,  whether  the  court 
can  entertain  this  case,  we  may  suppose  that  the  event 
has  *happened.    It  is  said  that  this  is  a  case  for  equita-    [*221] 
ble  interposition,  and  that  the  court  wiU  compel  the  de- 
fendant to  give  a  complete  security.    I  am  not  aware  that  the 
court  has  gone  any  such  length,  if  the  parties  choose  to  satisfy 
themselves  with  a  personal  obligation,  the  court  wiU  not  give 
more ;  there  is  no  engagement  here  to  indemnify,  but  only  to  pay 
a  certain  sum.    I  am  of  opinion,  that  the  plaintiff  must  be  left  to 
her  remedy  at  law,  that  she  has  no  case  for  equitable  jurisdic- 
tion, and  that  the  bill  must  be  dismissed,  and  with  costs. 
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Between  Henry  Godfrey,  D.  D.,  President  or  Master  of 
THE  College  of  St.  Margaret  and  St.  Bernard,  com- 
monly CALLED  Queen's  College,  in  the  University  of 
Cambridge,  and  the  Fellows  of  the  same  College, 
Plaintiffs;  AND  Thomas  Bridge  Littell,  Defendant. 

Boundaries. — Lessor  arid  Lessee, 

Westminster  Hall. — 1829:  llth  November. 

Where  a  plaintiff  shows  a  title  to  some  land  and  a  confusion  of  boundaries,  he  is  en- 
titled to  a'oommlsaion  or  an  issne.    In  this  case  a  commission  was  directed. 

Queen's  College,  at  Cambridge,  Is  seised  in  fee  of  the  manor 
of  Horsham  Hall,  in  the  county  of  Essex. 

Certain  fields  called  Lacy  Fields  are  parts  of  this  manor,  and 
the  college  was  accustomed  to  demise  them  from  time 
[*222]  .  *to  time  for  a  term  of  twenty-one  years,  in  consideration 
of  a  fine  and  yearly  rent. 

The  defendant  became  the  tenant  of  those  fields  in  or  about 
the  year  1778,  under  a  lease  granted  by  the  college,  and  given  to 
l3ie  defendant  by  the  Rev.  William  Collier,  who  was  the  executor 
of  Sarah  Bridge,  an  ancestor  of  the  defendant,  and  the  defendant 
continued  tenant  of  the  property  under  that  lease,  until  Michael- 
mas, 1789,  when  the  college  granted  him  a  further  lease  for 
twenty-one  years,  and  he  occupied  the  farm  up  to  the  time  of  the 
expiration  of  that  term,  in  1810.  The  quantity  in  the  lease  was 
described  as  three  score  acres,  but  the  college  contended  that  the 
real  quantity  was  seventy-one  acres  and  a  half,  whilst  the  defend- 
ant would  only  admit  it  to  amount  to  forty-five  acres,  including 
the  chaseway ;  and  averred  in  his  answer,  that  an  acre,  by  estima 
tion,  of  unenclosed  lands  in  Cambridgeshire  was  only  three  roods ; 
and  from  a  circumstance  stated  by  him,  he  concluded  that  the 
Lacy  Fields  were  formerly  unenclosed,  and  common  or  open 
field.  The  college  also  insisted,  that  two  fields  called  the  Oxieys, 
to  the  north  of  a  chaseway,  containing  about  twenty  acres,  were 
parts  of  the  Lacy  Fields,  which,  however,  was  positively  denied 
by  the  defendant,  who,  in  1810,  only  gave  up  to  the  plaintiJB&  the 
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six  fields  lying  to  the  south  of  tbe  chaseway,  containing  forty-one 
acres.  It  appeared  that,  at  the  expiration  of  the  last  lease,  the 
college  claimed  more  land  than  was  given  up  to  the  defendant, 
and  brought  an  ejectment,  which  was  afterwards  abandoned. 

The  bill  charged  that,  by  reason  of  the  fraudulent  matters 
mentioned  in  the  bill,  the  plaintiffi  were  deprived  of  any  remedy 
at  law  in  the  premises,  and  that  the  college  must  be  de* 
prived  of  its  just  rights,  unless  this  *court  shall  issue  a    [*22S] 
commission  to  ascertain  the  boundaries  of  the  lands  be- 
longing to  the  college  and  to  the  defendant  respectively. 

The. bill  prayed,  that  the  defendant  might  answer  and  discover 
the  matters  of  the  bill,  and  that  the  fieam  called  Lacy  Fields  and 
the  boundaries  thereof  might  be  distinguished  and  ascertained 
under  the  direction  and  decree  of  the  court,  and  that  for  that 
purpose  a  commission  might  issue.  The  bill  also  prayed  for  an 
account  of  rents.  On  the  part  of  the  plainti£&  there  was  given  in 
evidence  an  account  of  terrier,  whereby  Thomas  Bridge,  an  an- 
cestor of  the  defendant,  after  noticing  that  the  farm  called  Lacy 
Fields  did  contain  by  estimation  sixty  acres  or  thereabouts,  certi- 
fied that  the  farm  so  estimated  contained  by  admeasurement 
seventy -one  acres  and  a  hal£ 

Several  witnesses  were  examined  on  both  sides,  as  to  the  re- 
putation of  the  ownership  of  the  land  on  the  north  side  of  the 
chaseway,  some  of  them  deposing  that  the  whole  of  it  was  the 
defendant's  own  property,  whilst  others  deposed  to  a  reputation, 
that  one  of  the  closes,  numbered  9  on  the  map  produced,  and  two 
acres,  part  of  a  close  numbered  8,  belonged  to  the  college. 

On  the  part  of  the  plaintiff,  Francis  Minot,  aged  seventy-seven, 
proved  that  he  lived  one  year  with  the  defendant's  father,  when 
thirteen  years  of  age,  and  had  since  resided  about  two  miles  from 
the  farm ;  that  the  Lacy  Fields  contained,  as  he  had  heard  and 
believed,  sixty  acres,  statute  measure,  and  were  situated  in  the 
parish  of  Hendycamps ;  that  the  chaseway  passes  through  the 
Lacy  Fields,  twenty  acres  on  the  right  side,  and  forty  acres  on 
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the  left  side,  and  that  the  property  or  ownerehip  thereof 
[*224]    was  reputed  to  belong  to  Queen's  College.    His  *grand- 

fether,  who  was  bailiff  to  the  college,  once  told  him,  on 
going  over  Lacy  Fields,  that  the  fields  on  both  sides  the  chase* 
way  were  what  they,  call  Lacy  Fields,  and  that  deponent  believed 
it  to  be  true. 

John  Unwin  proved,  that  part  of  Lacy's  Fields  was  in  Hendy- 
camps,  and  part  in  Steeple  Bumstead,  in  Essex,  and  consisted  of 
forty  acres,  as  he  had  always  heard  and  believed ;  and  that  the 
Lacy  Fields  lie  altogether  on  the  left  hand  of  the  chaseway ;  that 
the  piece  of  land  numbered  9,  and  two  acres  of  No.  8,  which  No. 
8  was  formerly  called  Middle  Oxleys  (on  the  north  of  the  chase- 
way)  were  the  property  of  Queen's  College ;  but  deponent  never 
knew  they  were  considered  part  of  Lacy  Fields ;  that  No.  9  con- 
tained about  eleven  acres,  and  that  fifty  years  ago,  there  was  no 
fence  between  No.  8  and  No.  9 ;  that  the  residue  of  No.  8,  with 
a  piece  of  land  called  Lower  Oxleys,  and  other  lands  called  the 
Haverhill  belonged  to  the  defendant ;  and  he  recollected  some 
timber  having  been  felled  about  sixty  years  ago  on  No.  9,  by  a 
person  whom  he  understood  to  be  the  college  woodward. 

Thomas  Darkin,  aged  fifty-nine,  deposed  that  part  of  the  Lacy 
Fields  lay  on  the  right  hand  side  of  the  chaseway,  and  when  he 
first  knew  the  same  it  was  in  one  piece  of  ploughed  land  called 
Short  Lands,  or  Short  Ten  Acres,  and  contained  ten  acres  or 
thereabouts.  And  this  witness  also  deposed,  that  about  twenty 
years  since  he  was  at  work  thereupon,  when  the  defendant,  in 
answer  to  a  question  put  to  him  by  the  witness,  said,  that  it  did 
belong  to  Queen's  College. 

On  the  part  of  the  defendant,  several  witnesses,  some  of  them 
veiy  old,  deposed  that  the  Lacy  Fields  all  lay  on  the 
[*225]  south  side  of  the  chaseway;  and  one  of  them  *deposed, 
that  Lacy  Field  belonged  to  the  plaintifife,  and  tiat  he 
had  heard  Joshua  Clayton,  the  woodward  of  the  defendant's 
father,  say  that  the  Upper  Oxleys  was  said  to  belong  to  the 
plaintifl&.    Two  of  the  defendant's  witnesses,  one  of  whom  had 
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been  tenant  to  defendant's  father,  and  the  other  was  the  son  of  a 
tenant,  also  proved  that  timber  had  been  cut  by  those  tenants  on 
the  02deys  by  the  permission  of  defendant:  but  the  plaintiff  had 
cut  timber  on  the  Lacy  Fields  only.  The  respective  sons  of  two 
other  tenants  of  Lacy  Fields  and  other  lands  also  deposed,  that 
the  Lacy  Fields  lay  on  the  south  side  of  the  chaseway,  and  con- 
tained about  forty  acres,  and  that  the  lands  of  the  plaintifl^  were 
always  reputed  in  the  neighborhood  to  lie  entirely  on  the  south 
side  of  the  chaseway.  It  appeared  that  the  defendant's  father,  in 
his  lifetime,  always  let  the  Lacy  Fields  with  various  other  lands, 
in  one  holding  called  the  Nesterfield  End  Farm.  A  land  sur- 
veyor proved  a  map  he  made  for  the  plaintiffs  about  thirty-five 
years  since  of  the  parish  of  Hendychamps.  He  also  proved  that 
he  was  present  at.  a  meeting  in  1811,  which  was  attended  by  th6 
bursar  and  two  other  officers  of  the  college,  for  the  purpose  of 
finally  settling  the  matters  in  dispute ;  and  when  the  meeting 
broke  up,  he  considered  the  matter  to  be  settled  in  favor  of  the 
defendant.  Some  .witnesses  on  the  part  of  the  defendant  proved 
that  an  estimated  acre  of  unenclosed  land  in  Cambridgeshire  was 
about  one-fourth  or  one-fifth  less  than  the  statute  measure,  and 
this  was  confirmed  by  some  of  the  plaintiff'  witnesses. 

Mr.  Bose^  Mr.  Tinney  and  Mr.  Loftus  LotvndeSy  for  the  plain- 
tiffs : — The  owner  of  this  field,  called  Lacy  Field,  in  the  reign 
of  Henry  VIH,  admitted  that  it  was  sixty  acres,  but  there 
IB  only  now  given  up  to  us  forty  acres :  we  *find  the  [*226] 
defendant  in  the  possession. of  lands  immediately  abut- 
ting, and  ancient  witnesses  have  proved  that  Lacy  Field  lay  as 
well  on  one  side  the  chaseway  as  on  the  other.  This  family  have 
been  in  possession  ever  since  the  reign  of  Henry  VIII ;  and  the 
plaintiff  have  shown,  by  strong  evidence,  that  some  part  of  the 
lands  on  the  north  side  does  belong  to  the  college,  but  there  is 
no  decisive  evidence  what  part  of  the  close  No.  8,  does  belong 
to  it ;.  there  is  so  much  difficulty  in  determining  what  lands  be- 
long to  the  ooUe^Q,  that  the  pLuntifb  call  for  the  assistance  of 
this  court. 

Mr.  Bickersiethj  Mr.  PemherUm  and  Mr.  SkirroWf  for  the  de- 
Vol.  L  14 
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fendant : — The  defendant  left  his  holding  in  1810,  and  this  bill 
was  not  filed  till  1825 :  in  1811,  this  very  subject  Was  discussed ; 
and  both  parties  having  shown  tiieir  respective  papers,  the  mat- 
ter was  amicably  settled  between  them ;  the  officers  of  the  college 
being  satisfied,  fixDm  the  documents  produced,  that  the  college 
had  no  claim  to  lands  on  the  north  side.  The  bill  charges  a 
fraudulent  retainer,  but  the  plaintiffe  have  failed  in  any  proof  of 
this.  Then  the  case  comes  to  an  accidental  confusion  of  bound- 
aiies ;  we  say  that  there  has  been  no  confusion  of  boundaries, 
for  that  this  road,  the  chaseway,  forms  the  boundary  between 
the  defendant's  lands  and  the  Lacy  Fields  belonging  to  the  plain- 
tiflfe ;  but  the  whole  color  of  the  plaintifl&*  case  is,  that  in  their 
ancient  leases  the  field  is  described  as  being  sixty  acres,  and  they 
have  produced  evidence  of  terriers  that  the  field  was  seventy-one 
acres ;  but  they  have  not^roved  that  the  estimated  measure  was 
equal  to  sixty  statute  acres :  an  acre  by  estimation  in  the  open 
fields  of  Cambridge  consists  of  three  statute  roods,  and  this 

property  fifty  years  since  was  an  open  field.  Lacy  Field 
[*227]    lies  *altogether  on  the  south  side  of  the  ancient  road ; 

the  lands  on  the  north  side  are  called  Oxleys,  and  have 
been  so  from  the  most  ancient  times,  as  has  been  proved  by  the 
witnesses :  the  Oxleys  are  part  of  the  manor  of  Horsham  Hall, 
of  which  this  college  is  the  lord.  About  thirty-five  years  since 
a  map  was  made  of  several  properties  in  the  parish,  and  in  that 
Lacy  Field  stands  as  it  is  now  found.  The  college  did  not  object 
to  it :  the  coUege  might  have  brought  an  ejectment 

The  Master  of  the  Eolls: — This  is  the  strong  point  of 
your  case.  How  can  I  send  a  commission,  when  upon  the  plain- 
tiffs' own  evidence  some  of  their  witnesses  swear  to  one  thing, 
and  others  swear  to  another  ?  That  the  plaintiffs  are  entitled  to 
something,  appears  by  the  evidence  of  all  their  witnesses ;  I  do 
not  see  anything  in  the  way  of  an  ejectment. 

Mr.  Pemberton: — ^By  a  case  in  the  second  volume  of  Mr.  Meri- 
vale's  Beports,(a)  a  confusion  of  boundaries  was  held  not  to  be 
sufficient  ground  for  issuing  a  commission. 

(a)  Spm  T.  Cratwter,  2  Mer.  418. 
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The  Master  op  the  Rolls  : — The  difficulty  is  the.  quantity, 
for  I  believe  the  commission  always  states  the  number  of  acres 
which  the  commissioners  are  to  set  out. 

Mr.  Pemberton  contended,  that  the  terrier  might  have  referred 
to  Lacy  Field  and  other  lands. 

Mr.  Skirroiv: — It  is  submitted,  that  the  plaintiffe  have  not 
proved  the  allegations  in  their  bill,  that  the  defendant 
has  destroyed  the  fences,  and  not  protected  *them.  The  [*228] 
plaintiffe  come  with  a  very  bad  grace  into  this  court 
after  fifteen  years.  The  origin  of  this  bill  is  on  the  writ 
nuper  obiiL  It  is  impossible  for  the  plaintiffe  to  sustain  their 
bill. 

The  Master  of  the  Rolls  : — One  of  the  witnesses  swears 
that  the  plaintiflfs  are  entitled  to  two  acres,  part  of  No.  8 ;  an- 
other evidence  is,  that  the  plaintiflfe  are  entitled  to  ten  acres  north 
of  the  way;  now  No.  9  is  not  that  quantity,  and  there  must  be 
a  confusion  of  boundaries  in  No.  8. 

The  court  directed  the  case  to  stand  over  to  another  day,  to 
produce  precedents  that  issues  had  been  directed  in  similar  cases; 
and  the  plaintiffs*  counsel  were  to  be  at  liberty  to  produce  pre- 
cedents that  it  was  customary  to  issue  a  cjmmiasion  without 
naming  the  number  of  acres. 

Rolls:  December  3d. — Mr.  Skirrow: — The  plaintiff  allege 
that  the  defendant  had  removed  the  boundaries,  and  that  there- 
fore they  were  unable  to  proceed  at  law ;  but  in  order  to  obtain 
relief  in  this  court  they  must  prove  themselves  entitled  to  a  cer- 
tain quantity  of  land,  which  they  have  not  done.  The  plaintifife 
have  examined  seven  witnesses;  first,  Francis  Minot,  who  proved 
that  his  grandfather  told  him  that  the  fields  on  both  sides  of  the 
chaseway  were  what  were  called  the  Lacy  Fields,  but  evidence 
of  reputation  cannot  be  given  as  to  one  particular  fact ;  the  evi- 
dence of  the  other  six  witnesses  is  to  very  little  effect,  and  is 
contradictory:  the  plaintiffs  ought  to  bring  an  ejectment    In 
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the  case  of  The  Bishop  of  Ely  v.  Kenrick^(a)  the  defendant  not 
admitting  the  plaintiff's  title,  but  denying  it,  the  bill 
[*229]  was  dismissed;  so  again  *in  Chapman  y.  Spencer ^{h)  it 
was  decided  that  the  plaintiff  must  first  establish  his 
right,  before  a  commission  could  be  granted,  and  if  the  right  be 
not  settled,  the  party  will  be  left  to  his  remedy  at  law.  The 
defendant  has  proved,  that  in  1810  the  matter  was  fully  entered 
into,  and  proceedings  in  ejectment,  which  had  been  commenced^ 
were  withdrawn.  It  is  in  evidence  that  the  then  bursar  was 
fully  satisfied,  and  it  is  therefore  submitted,  that  this  is  not  a 
case  for  the  aid  of  a  court  of  equity.  By  all  the  witnesses  ex- 
amined on  the  part  of  the  defendant,  it  has  been  proved  that  the 
Lacy  Fields  lie  on  the  left  hand  side  of  ,the  road  only,  and  not 
the  right-,  and  if  that  be  true  th^plaintiffs'  case  must  fiiil.  The 
plaintifls  on  the- record  allege  that  they  have  a  clear  legal  title ; 
they  have,  therefore,  a  clear  remedy  at  law.  In  all  the  cases  in 
which  the  court  has  directed  issues,  it  has  been  at  the  request  of 
the  defendant ;  whenever  the  court  has  directed  an  issue,  it  has 
been  "  whether  ninety  acres,  or  any  other  and  what  quantity  of 
land  belonged  to  the  plaintiff."  The  plaintiff  having  first  pro- 
duced evidence  in  this  court  that  he  was  entitled  to  ninety  acres, 
the  case  of  Hilton  v.  Windsor^  decided  on  the  20th  December, 
1822,  and  not  yet  reported,  is  in  point  It  is  submitted,  upon 
authority  and  upon  principle,  that  the  plaintiff  may  now  bring 
their  ejectment,  and  ought  to  have  recourse  to  that  remedy. 

Mr.  Rose  and  Mr.  Tinney  cited  the  cases  of  The  Duke  of  Leeds 
V.  The  Earl  of  Stafford,{c)  The  AUomey- General  v.  jBou?er.{d)  Le- 
ihieullier  v.  Lord  Castleinain^{e)  Metcalf  v.  Beckwith^{g)  Willis  v. 
Parklington.(h) 

[*280]        *They  also  cited  the  following  MS.  cases,  NorrisY.  Le 

Neve,  1742 ;  Attorney- General  v.  Bowyer,  3d  March,  1800 ; 

Millard  y.  Panconst,  decided  7th  August,  1794 ;  Bobinson  v.  Hodg- 

(a)  Bunb.  322.  The  bill  was  dismused  hj  three  barona,  eontra  Gompm,  who 
was  for  directing  an  issae. 

(b)  2  Eq.  Ca.  Abr.  163.  («)  1  Dickena,  46. 
(e)  4  Ves.  180.                                            (g)  2  P.  W.  376. 
id)  6  Vea.  300.                                        {h)  2  Her.  M)7. 
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mm,  decided  17th  December,  1800 ;  and  Clifton  v.  Gwynne^  decided 
12th  December,  1822.  When  the  copyholder  is  tenant  of  the 
lord,  he  is  bound  to  take  care  of  the  boundaries,  and  the  landlord 
is  entitled  in  this  oouit  to  have  that  justice  which  he  cannot  haye 
without  it  In  none  of  the  cases  cited  was  the  question  of  quan- 
titr  discussed,  but  it  is  submitted  that  those  cases  are  a  sufficient 
authority  to  show  that  a  specific  number  of  acres  need  not  be  Mi 
out 

Mr.  Skirrtno  in  reply : — ^In  the  oases  cited,  the  phdntiff  ^  title 
was  admitted  by  the  defendants;  with  respect  to  the  case  of  Za- 
AteuUier  v.  Lord  Oastkmain^ — it  is  also  reported  in  the  oases  in 
die  time  of  Lord  King, — ^there  the  defendants  admitted  the  legal 
title ;  here  the  defendant  denies  it :  where  the  title  is  denied,  the 
plaintifiSs  must  prove  a  title  to  a  q)ecific  quantity,  and  then  tiie 
defendant  may  have  a  commission  for  partiti<m.  The  oases  are 
very  well  arranged  in  1  Eden,  887,  Wake  v.  Cbnyer8.{a) 


Rolls  :  December  7th. — ^The  Master  of  the  Rolls  :— This  is 
a  bill  filed  for  the  purpose  of  haying  a  commission  issued  to  as- 
certain the  boundaries  of  certain  lands,  which  the  plaintiff  assert 
belong  to  Queen's  College,  Cambridge,  but  are  in  the  possession 
of  the  defendant  It  appears  that  the  lands  in  question,  which 
are  called  Lacy  Fields,  have  been,  from  the  time  of  Henry  Vlll, 
in  lease  to  different  persons  under  whom  the  defendant 
claims.  These  lands  are  known  by  the  ^description  of  [*231] 
Lacy  Fields,  and  contain,  by  estimation,  about  sixty 
acres.  The  last  lease  expired  some  years  since,  and  on  that  oc- 
casion the  defendant  delivered  up  to  Queen's  College  forty  statute 
acres  only.  The  defendant  insists  that  a  computed  acre  consists 
of  three  roods  only,  and  that  the  lands  so  delivered  up  corres- 
ponded with  the  description  in  the  lease,  which  stated  that  it  con- 
tained fflxty  estimated  acres ;  but  it  may  be  observed,  that  if  the 
defendant  was  right  in  stating  that,  by  the  custom  of  the  county, 
a  computed  acre  contained  three  roods  only,  still  he  ought  to  have 

(a)  3  TcAL  119. 
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delivered  up,  according  to  that  computation,  forty -five  instead  of 
forty  acres. 

At  the  original  hearing,  I  was  of  opinion  that  the  plaintiff  had 
established  a  title  to  some  lands  in  the  possession  of  the  defend* 
ant,  and  not  delivered  up  at  the  expiration  of  the  lease,  but  it  ap- 
peared upon  the  evidence  that  it  was  uncertain  whether  there 
were  twelve  acres  not  delivered  up,  or  whether  there  were  twenty 
acres,  or  what  other  quantity  there  might  be,  of  which  the  de- 
fendant retained  the  possession.  There  was  nothing  to  inform 
me  as  to  the  quantity.  I  requested,  therefore,  that  the  case  might 
stand  over,  and  that  the  precedents  might  be  searched,  in  order 
that  it  might  be  seen  what  course  the  court  had  been  in  the  habit 
of  taking,  where  it  was  convinced  that  there  were  some  lands  in 
the  possession  of  the  defendant,  but  the  quantity  was  not  estab- 
lished :  and  in  consequexice  of  that  adjournment,  many  cases  have 
been  referred  to,  from  the  result  of  which  it  appears  that,  to  es* 
tablish  a  bill  of  this  kind,  it  is,  in  the  first  place,  essential  that  the 
plaintiff  should  make  out  a  clear  title  to  some  lands  in  the  possession 
of  the  defendant;  otherwise  this  court  wiU  leave  the  plaintiff  to 

his  remedy  at  law.  It  was  argued  that  the  court  wiU 
[*232]     not  intefere  imless  the  title  of  the  plaintiff  to  some  *lands 

in  the  possession  of  the  defendant  be  admitted  by  the 
defendant,  and  certain  cases  were  cited,  in  which  it  appeared  there 
had  been  an  actual  admission  on  the  part  of  the  defendant :  but 
these  cases  do  not  prove  that  the  court  will  not  act  unless  there 
be  an  admission  by  the  defendant;  and  undoubtedly,  if  a  clear 
title  be  established  by  proof  in  the  cause,  it  must  be  a  suflScient 
inducement  to  the  assistance  of  the  court,  as  if  it  had  been  ad- 
mitted by  the  defendant.  It  would  be  quite  absurd  to  say  that 
the  court  would  not  act  upon  a  title  established  by  proof,  but 
wiU  act  only  on  a  title  established  by  admission ;  for  if  that  were 
the  rule  of  the  court,  there  never  would  have  been  a  decree 
in  cases  of  this  nature,  for  no  defendant  would  ever  be  advised 
to  admit  the  title  of  the  plaintiff;  the  consequence  of  which 
would  be  that  the  remedy  would  be  wholly  defeated.  Of  neces- 
sity, therefore,  a  title  established  by  proof  must  be  equally  oper- 
ative with  a  title  established  by  admission.    The  authorities  ap- 
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pear  also  to  require  it  to  be  established  that  there  is  some  equita- 
ble ground  for  its  interference.  And  this  is  clearly  stated  in  the 
case  before  Lord  Northington,(a)  and  in  the  case  of  Speer  v.  Craw- 
ter,  before  Sir  W.  Grant  In  this  case  there  appears  to  be  a  clear 
equitable  ground  for  the  interference  of  the  court,  namely,  a  con- 
insion  of  boundaries,  which,  it  must  be  inferred,  was  occasioned 
by  the  act  of  the  defendant,  or  those  under  whom  he  claims.  The 
defendant  insists  that  the  land  which  was  comprised  in  the  lease 
was  bounded  by  a  certain  way  called  the  chaseway.  The  plain- 
tiffs insist  that  there  was  land  on  both  sides  of  the  chaseway,  and 
that  the  chaseway  was  not  the  boundary  between  the  leased  lands 
and  the  other  property.  Now  it  appears  that  a  hedge  has  been 
made  on  the  side  of  the  chaseway,  which  appears  to  me 
not  *to  be  the  boundary  of  the  land  of  the  plaintiflfe ;  [*238] 
but  that  'hedge  has  been  made  within  the  last  jSfty  or 
sixty  years,  and  there  is  no  boundary  to  distinguish  the  land  on 
on  the  left  of  the  chaseway  from  the  property  of  the  defendant. 
There  is,  therefore,  as  it  seems  to  me,  an  equitable  ground  for  the 
interference  of  this  court.  As  this  land  has  been  in  the  posses- 
sion of  the  defendant,  and  those  under  whom  he  claims,  since  the 
time  of  Henry  VIII,  this  confiision  of  boundaries  must  be  in- 
ferred to  have  been  the  act  of  the  lessees;  it  cannot  have  been 
the  act  of  the  lessors,  for  they  were  not  in  possession. 

Under  these  circumstances,  therefore,  the  plaintiflfe  have  es- 
tablished the  two  principles  which  are  essential  to  the  jurisdic- 
tion of  the  court,  namely,  a  clear  title  to  some  land  in  the  posses- 
sion of  the  defendant,  and  an  equitable  ground  for  the  inter- 
ference of  the  court.  Such  being  the  case,  the  authorities  fully 
justify  me  in  stating  that,  although  the  evidence  t)f  the  plaintiffii 
be  not  uniform  as  to  the  quantity  of  land  which  they  assert  to  be 
in  the  possession  of  the  defendant,  the  court  will  still  decree  a 
commission  not  only  to  set  out  the  land,  but  to  inquire  into  the 
quantity  of  that  land.  The  court  has  discretion  either  to  order 
a  commission  or  to  direct  an  issue,  but  in  this  case  the  justice 
due  to  the  plaintiflfe  will  be  best  answered  by  a  commission ;  for 
if  an  issue  were  directed,  that  issue  might  not  determine  all 

(a)  Wake  v.  Oonyera^  1  Bden,  331. 
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points  in  litigation.  The  quantity  might  be  ascertained,  but  the 
actual  local  situation  <^  the  land  might  still  remain  in  doubt,  and 
a  commission,  therefore,  might  become  necessary.  My  opinion, 
therefore,  is,  that  in  this  case  a  commission  must  be  issued  to  in- 
quire and  ascertain  what  lands  of  the  plaintiff  are  in  the  pofisea> 
sion  of  the  defendant,  with  the  usual  directions  as  to  the  produo> 
tion  of  deeds  and  the  examination  of  witnesses. 

[*284]        *The  following  is  the  substance  of  the  decree  which 
has  been  passed,  but  had  not  been  entered  when  this 
went  to  press : — 

Decree  commission  to  inquire  and  ascertain  what  lands  com- 
prised  in  the  indentureof  lease  bearing  date  the  25th  of  February, 
1790,  are  now  in  the  possession  or  occupation  of  the  defendant, 
and  to  ascertain  and  set  out  the  boundaries  theteof ;  and  in  case 
the  commissioners  shall  not  be  able  to  distinguish  such  lands^ 
then  they  ate  to  set  out  and  allot  other  lands  of  equal  value  in 
the  possession  of  the  defendant  in  lieu  thereof  or  of  such  part  as 
cannot  be  distinguished.  Deeds  and  papers  to  be  produced  by 
the  parties  on  oath.  Commissioners  to  be  at  liberty  to  examine 
witnesses  on  oath,  and  take  depositions  in  writing. 

Further  directions  and  costs  reserved  until  after  the  return  of 
the  commissioners. 


NoBBis  V.  Li  Nwb. 

1742.— Reg.  lib.  B.  1*741,  foL  473. 

BomdariM^^FrnhM  and  OopffhoUL-^Commiatum  1o  dutftyiMA  Oum. 

The  bill  Btatee  that  part  of  the  ftreraiaes  claimed  b7  the  hein  were  copyhold  and 
belonged  to  them,  and  their  title  thereto  was  not  controverted,  but  that  the  defend- 
ants Insisted  the  copyhold  lands  were  so  intermixed  with  the  freehold,  and  the 
boundaries  so  confounded,  that  they  could  not  be  distinguished  by  the  plaintiff 
Whereas  the  plaintiff  insisted  that  the  defendants  could  distinguish  them,  but,  if  lie- 
oessary,  prayed  a  oommiMioii.  The  defendants,  by  their  answer,  ttafted  that  the 
fi^holds  and  copyhcMs  were  iatetaixed,  and  the  boundaries  destroyed  and  could 
not  be  distinguished  by  them,  and  that  in  case  the  plaintiff  should  be  adjudged  en- 
titled to  the  freeholds,  they  (defendants)  were  willing  a  commission  should  issue. 
The  court  decreed  that  the  plaintiff  was  entitled  to  the  freehold,  and  that  the  same 
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ib^niil  te  diHingiiiiiwd  Mdiet  i»t  Avm  the  oaijfjhMM  iMlonglogtotlie  defendMito; 
I  (riioaU  lane  to  diata«uiah  tfaB  lbMlM>ldi  by  nMtot  and  boi^ 


^Millard  «.  Pivoovsr.  [*236] 

AOofniMite  MMbr  on  Endoeun, — Commiinon. 

1794:  7ih  August 

B7  order  of  this  date  it  was  ordered  that  a  ooamdaBioii  ahoold  inae,  to  inquire 
and  aaoertain  what  freehoMa  bakmged  to  the  teetator  at  bis  decease,  sitnato  in  Wal- 
ton and  Wayendon  Common,  Berks,  and  what  aUotment  in  the  enckxare  of  the 
oomaon  AeMs  «f  Wavvndon  had  been  made  or  aUotted  to  WilUaa  Panoonst^  de- 
oeaaed,  (testator*a  aon,)  in  lespeot  thereoC  The  defend saitw  prayed  they  might  be 
allowed  to  join  in  the  «HnmiSBk)n»  which  was  ordered. 

B^  lab.  1993,  B.  60& 


BOBDrsov  e.  Hodmov. 
17th  December,  1800.— Reg.  lib.  B.  foL  U^^Magtar  o/OeiSoflk 
Commienon  to  aacertain  Oustomary  Lattda. 
By  the  decree  on  fiirtfaer  dIreotkNUH  dated  6th  Febnury,  1797,  it  was  refened  to 
the  master  to  inquire  what  part  of  the  testalofs  estates  were  oustomaiy,  to  which 
the  plaintiff  became  entitled  as  oystomary  heir.  The  plaintiff  afterwaida  died,  bar* 
ing  previonsly  been  examined  on  intonogatories  befbre  the  master  as  to  the  oostooa- 
aiy  premiaes  claimed  by  him;  and  by  hie  examhution  he  claimed  all,  or  the  great" 
est  part  of  the  testator's  estate  remaining  unsold,  as  oostomary.  That  it  being 
apprehended  a  small  part  on^  was  customary,  but  the  testator's  freehold  and  eo^ 
tomaiy  premiaes  having  been  fer  a  length  of  time  in  poenession  ci^biB  saaM  tenant^ 
it  was,  by  order  dated  4th  Aqgust,  1800,  ordered  that  in  caae  the  master  should  be 
cit  opinion  he  could  not  ascertain  the  customary  estates  without  a  commission  directed 
to  commissionen  to  view  and  set  out  the  same,  he  should  be  at  liberty  to  state  the 
same  to  the  court  The  master,  by  his  report,  dated  16th  December,  1800,  certified 
that  a  commiBffion  was  necessary;  and  on  17th  December,  1800,  it  was  ordered  that 
a  commissbn  should  issue  to  commissionera^  authorizing  them  to  view,  ascertain,  set 
out  and  distinguish  by  metes  and  bounds,  such  parts  of  the  customary  estate  of  the 
testetor  to  which  the  plaintiff  was  entitled  as  customary  heir. 


*A.TTOVSVr-GrESnXLAL  V,  BOWTIB.  [•236J 

1800:  6th  March. 

By  an  order  of  this  date,  made  upon  the  motion  of  the  TehitDr,  it  was  ordered  that 
aoommiBB&sn  should  issue dirsoling  ooannlimonen  toast  oat  andi 
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lands  in  the  oounfy  of  Suffolk  daimed  by  defendant,  Sir  Qeorge  BowTer,  finom  the 
lands  in  the  same  oounty  which  passed  by  the  will  of  the  testator,  Sir  Qeoige  Down- 
ing, dated  20th  December,  181*7.  And  in  case  the  commissioners  should  not  be  able 
to  ascertain  and  set  out  the  boundaries  of  the  land  claimed  by  the  defendant,  they 
were  to  be  at  liberty  to  set  out  and  allot  to  him  other  lands  of  equal  value. 

Beg.  lib.  A.  1799,  fi>L  iOa 


CUFTON  V.  GWTNNR. 

Boundaries  of  Manon. — Oofnmuaum, 
BOLifi.— 1822:  12th  December. 

.  The  defendant,  who  derived  his  title  from  a  grant  temp.  Hen.  Yin,  dalmed  to  be 
entitled  to  the  whole  of  the  waste  lands  in  certain  parishes,  as  belonging  to  certain 
manors  of  which  he  was  lord.  The  plaintiff  claimed  to  be  entitled  to  a  part  of  those 
waste  lands,  as  pertaining  to  the  manor  of  Welch  Penkely,  which  had  anciently 
been  held  with  the  defendant's  manors,  and  the  defendant  himself  had  been  steward 
under  the  crown  of  this  manor;  the  plaintiff  had  become  owner  by  purchase  of  the 
crown,  but  was  unable  to  ascertain  to  what  part  of  such  waste  lands  his  title  as  lord 
extended ;  and  the  defendant  denied  his  right  to  any.  By  the  decree  of  this  date  it 
was  ordered  that  a  commission  should  issue,  to  inquire  whether  the  defendant,  or 
any  person  claiming  under  him,  was  in  possession  of  any  lands  of  right  belonging, 
or  which  did  at  the  time  the  defendant  became  steward  of  the  manor  of  right  belong, 
to  the  manor  of  Welch  Penkely;  and  that  the  commissioners  should,  as  &r  as  they 
were  able,  set  forth  and  describe  such  lands,  "  if  any  such  there  be."  And  In  that 
case  set  out  and  distinguish  by  metes  and  bounds  such  parts,  if  any,  of  the  lands 
belonging  to  that  manor  in  the  possession  of  the  defendant,  or  those  claiming  under 
him,  lying  intermixed  with  lands  belonging  to  the  defendant's  manors;  and  set  out 
so  much  of  the  respective  lands  so  intermixed  as  to  the  oonunissioners  should  seem 
a  fit  and  feir  equivalent  for  the  plaintiff's  portion  thereof 

Beg.  lib.  A.  1822,  Ibl.  2071. 


[*237]  *Knight  and  anotheb  v.  Mabtin. 

Costs. 

BOLLa — ^1829:  8th  December. 

The  Master  of  the  Bolls,  in  a  suit  by  the  assignees  of  a  bankrupt,  against  a  trustee 
of  a  ftmd  contingent  on  the  event  of  the  bankrupt  surviving  his  mother,  which 
event  happened  after  the  bankruptcy,  having  made  a  decree  in  &vor  of  the  plain- 
tiiSi^  would  not  make  the  trustee  pay  oosts,  he  having  acted  in  ignorance. 

A  TESTATOB  had  bequeathed  the  sum  of  2,000Z.  to  his  executor, 
upon  trust  to  pay  the  interest  to  his  sister  for  life,  and  after  her 
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death  to  divide  the  principal  sum  amongst  the  children  of  his 
sister,  who  should  be  living  at  the  time  of  her  decease,  as  they 
should  respectively  attain  the  age  of  twenty-one  years.  There 
were  three  children,  and  the  sister  having  died  in  1826,  the  exe- 
cutor paid  to  two  of  them  their  shares :  the  other  became  bank- 
rupt in  1821.  The  plaintiffe  are  his  assignees,  and  filed  their 
bill  against  the  executor,  alleging  that  he  had  refused  pajrment, 
and  praying  that  the  same,  with  interest,  might  be  paid  to  the 
plaintiff.  The  defendant,  by  his  answer,  said  he  was  willing  to 
pay  upon  the  joint  receipt  of  the  bankrupt  and  his  assignees,  and 
that  he  had  been  at  all  times  willing  to  pay  to  the  plaintiff  if  he 
could  do  so  with  safety ;  but  that  the  bankrupt,  who  had  ob- 
tained his  certificate,  had  given  him  notice  not  to  pay  over  the 
same  to  the  plaintiffs,  and  had  claimed  the  same  himseli^  and 
had  threatened  to  institute  proceedings  against  the  defendant  to 
make  him  personally  liable  for  the  said  fiind.  Defendant  sub- 
mitted whether  the  bankrupt  was  not  a  necessary  party,  and  to 
act  as  the  court  should  direct.  The  defendant  had  examined  a 
witness  to  prove  letters  to  him  from  the  bankrupt,  claiming  the 
property.  -^ 

Mr.  Bickeraieth  and  Mr.  Booth  for  the  plaintiff 

Mr.  Pemberton  for  the  defendant 

*The  Master  or  the  Rolls  made  a  decree  for  pay-  [*288] 
ment  of  the  sum  claimed,  and  he  directed  that  the  de- 
fendant shoidd  pay  the  costs ;  but  on  coming  into  court  on  the 
next  day  he  sat,  Friday,  the  11th  of  December,  1829,  his  Honor, 
calling  the  attention  of  counsel  to  this  case,  said,  that  he  thought 
he  ought  not  to  make  the  trustee  pay  costs,  that  trustee  having 
acted  in  ignorance ;  but  he  could  not  give  him  his  costs. 


Bennett  v.  Low. 
Oosia. — Parties, 


In  this  case  a  bankrupt  has  been  made  a  party  defendant  in  a 
suit  after  his  bankruptcy.    He  set  up  a  claim  on  his  answer  to  a 
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life  interest  under  the  settlement  on  his  marriage,  yet  it  being 
manifest  that  he  had  no  interest,  all  his  estate  having  passed  to 
the  assignee  under  the  conmiission  against  him,  and  who  was  be- 
fore the  court,  the  Master  of  the  Bolls  dismissed  the  bill  as  against 
the  bankrupt  with  costs. 


[*2S9]  ♦Between  his  Majesty's  Attorney-General,  at  the 
Belation  of  John  Langhorn  and  John  Olay, 
Inhabitants  and  Householders  of  the  Parish  and  Bor- 
ough OF  Berwick-upon-Tweed,  Informanta ;  and  the 
Mayor,  Bailiffs  and  Burgesses  of  the  Borough  of 
Berwick-upon-Tweed,  and  Mark  Jameson  their  Town 
Clerk,  Defsndants. 

Charity. — Poor  Bates. — Chats. 

RoLLa — 1829 :  8tli  December. 

The  mayor,  bailifb  and  borgeBaes  of  Berwick-upon-Tweed,  in  oonaderation  of  501 
left  by  will,  for  the  erecting  and  maintaining  of  a  hooae  of  correction  there,  by 
feoffment,  dated  28th  May,  J  663,  oonyeyed  the  moiety  of  a  property  there  to  the 
ohoichwardens  and  overseers,  ftir  the  erecting  and  maintaining  of  a  faoiue  of  oor- 
rection  within  the  borough,  and  for  maintaining  and  ordering  the  poor  therein  for^ 
ever,  and  all  other  sturdy  and  idle  persons  coming  and  being  therein,  and  for  the 
fetting  them  and  every  of  them  to  work.  By  another  feoflfaient  of  the  same  date, 
in  oonsideration  of  360/.  owing  by  them  to  the  poor,  the  mayor,  fta,  oonyeyed  the 
other  moiety,  and  some  other  lands,  for  the  like  purposes : 

Held,  that  this  town  never  having  at  this  time  raised  poor  rates,  under  the  statute 
of  ElizabeOi,  these  were  gilts  in  aid  of  the  poor  ntten 

Ab  to  a  part  of  the  land,  the  rents  of  wluch  had  been  duly  applied  down  to  the 
eighteenth  century,  when  their  application  ceased  for  the  use  of  the  poor,  and  was 
wholly  carried  to  the  corporate  chest  The  court  being  satisfied  upon  the  evidence 
it  was  intended  to  be  comprised  in  t3ie  second  i^ffinent,  the  court  declared  it  to 
to  be  a  part  of  the  charity,  and  that  the  rents  should  be  accounted  for  from  1823, 
when  the  stAne  were  claimed  for  the  use  of  the  poor ;  and  the  rents  thereof  were 
also  declared  to  be  applicable  in  aid  of  the  poor  rates. 

The  costs  of  the  relators  to  be  taxed  as  between  party  and  party,  and  paid  by  the 
mayor,  bailifb  and  burgesses.  The  extra  oosts  of  the  relators  to  come  out  of  the 
flmd. 

By  an  indenture  of  feoffment,  dated  the  28th  day  of  May, 
1658,  between  the  mayor,  bailifiSs  and  buigesses  of  the  boroiigh 
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of  Berwick-upon-Tweed,  of  the  one  part,  and  Andrew  Crispe, 
alderman,  of  the  other  part,  with  livery  of  seisin  indorsed,  reci- 
ting that  Sir  Robert  Jackson,  knight,  deoeased,  by  his  wUl  be- 
queathed the  sum  of  60/.  towards  ihe  erecting  and  nudn- 
taining  of  *a  house  of  correction  within  the  borough  of  ['*240] 
Berwick-upon-Tweed.  It  was  witnessed  that  in  con- 
sideration thereof  they,  the  said  mayor,  baili£&  and  burgesses, 
did  grant,  baigain,  sell,  alien,  enfeoff  and  confirm  unto  the  said 
Andrew  Orispe,  and  his  assigns,  all  that  the  moiety  or  full  half 
part  of  that  water  com  milne,  with  the  appurtenances,  situate 
and  being  within  the  bounds,  liberties  and  precincts  of  the  bor- 
ough of  Berwick  aforesaid,  called  Graingborne  Milne,  together 
with  all  grounds,  lands  arable  and  unarable,  meadows,  pastures, 
commons,  hereditaments  and  appurtenances  to  the  same  belong- 
ing; to  hold  unto  the  said  Andrew  Grispe,  and  his  assigns 
during  his  Ufe,  and  after  his  decease,  to  such  persons  as  Mr. 
Mayor  and  the  general  guild  of  the  said  town  should  think  fit 
and  appoint  fix)m  time  to  time,  to  and  for  the  erecting,  uphold- 
ing, maintaining,  ordering,  providing  and  disposing  of  a  house  of 
correction  within  the  borough  of  Berwick  aforesaid,  and  for  the 
better  maintaining,  ordering,  providing  for,  and  disposing  of  the 
poor  therein  forever,  and  all  other  sturdy  idle  persons  coming 
and  being  therein,  and  for  the  getting  of  them  and  eveiy  of  them 
to  work. 

By  an  indenture  of  feoffinent,  bearing  date  the  same  28th  day 
of  May,  1653,  between  Ihe  said  mayor,  bailifib  and  burgesses,  of 
the  one  part,  and  Robert  Trumble  and  others,  churchwardens, 
Thomas  Dickinson  and  others,  overseers  of  the  poor  within  the 
borough  of  Berwick  aforesaid,  of  Ihe  other  part,  with  livery  of 
seisin.  It  was  witnessed  that  in  consideration  of  the  sum  of  S501 
by  them  owing  to  the  poor  of  the  parish  of  the  borough  of  Ber- 
wick aforesaid,  they,  the  said  mayor,  baili&  and  burgesses,  did 
give,  grant,  bargain,  sell,  alien,  enfeoff^  and  confirm  unto  the 
said  Robert  Trumble,  and  the  other  persons,  parties  of  the  other 
part,  the  other  moiety  or  full  half  part  of  the  said  milne, 
^together  with  several  pieees  of  ground  situate  within    [^^1] 
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the  bounds,  liberties  and  precincts  of  the  said  borough  of  Ber- 
wick, commonly  called  and  known  by  the  several  names  of 
the  Clay  Walls  and  Burrs,  alias  Aller  Bush,  to  hold  to  the  said 
Eobert  Trumble,  Nicholas  Lowe,  Ac.,  and  their  successors,  to 
the  same  uses,  intents  and  purposes,  as  are  expressed  in  the  said 
indenture  of  feofl&nent,  of  even  date. 

The  information  stated  the  preceding  titots,  and  that  during 
many  years  the  rents  and  profits  of  all  the  premises  comprised  in 
the  two  indentures  were  received  by  or  paid  over  to  the  church- 
wardens and  overseers  for  the  time  being  of  the  said  parish  and 
borough,  and  by  them  applied  either  wholly  in  and  towards  the 
maintenance  and  employment  of  poor  persons  in  a  house  used  as 
and  for  a  work-house  or  house  of  correction,  or  partly  for  the 
above  purposes,  and  partly  for  the  use  of  the  poor  within  the 
said  borough. 

That  no  further  feoflfment  had  been  made. 

That  the  rents  had  from  time  to  time  by  the  authority  of  the 
corporation  been  received  by  their  treasurer.  And  as  to  the 
rents  of  Grainsburn  Mill,  and  a  close  or  parcel  of  land  adjaceat 
tiiereto,  containing  about  twenty-five  acres,  the  same  had  been, 
ever  since  the  decease  of  the  trustees  in  the  indentures  named, 
(except  the  interruption  thereinafter  referred  to,)  either  received 
by  the  treasurer  of  the  corporation,  and  by  him,  by  and  under 
tiie  authority  of  the  corporation,  paid  over  to  the  overseers  for 
the  time  being  of  the  said  borough  and  parish,  to  be  by  them 
applied  pursuant  to  the  trusts,  or,  under  the  like  authority,  by 
the  permission  of  the  treasurer  had  been  received  by  the  over- 
seers of  the  poor  from  the  tenants,  and  applied  as  before 
[*242]  mentioned.  And  *that  in  the  years  1820  and  1821,  the 
rents  were  under  the  like  authority  retained  by  the  said 
treasurer  for  a  very  considerable  time,  although  frequently  ap- 
plied for  by  or  on  the  behalif  of  the  then  overseers  of  the  poor. 
And  on  pr  about  the  26th  of  September,  1828,  at  a  guild  or 
meeting  of  the  said  corporation,  it  was  resolved  that  the  treasurer 
should  retain  the  same  rents  for  the  use  of  the  corporation ;  and 
such  rents  were  during  six  months  retained,  and  the  same  were 
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afterwards  paid  over  to  the  overseers,  aJthougli  it  was  alleged  by 
the  corporation  that  the  rents  ought  to  be  employed  in  providing 
a  house  of  correction  for  the  keeping,  correcting,  and  setting  to 
work,  rogues,  vagabonds,  sturdy  beggars,  and  other  idle  and 
disorderly  persons,  within  the  intent  of  an  act  of  Parliament 
passed  in  the  seventh  year  of  King  James  the  First,  entitled  "  An 
act  for  the  due  execution  of  divers  laws  and  statutes  heretofore 
made  against  rogues,  vagabonds  and  sturdy  beggars,  and  other 
lewd  and  idle  persons." 

That  for  a  long  series  of  years,  and  above  100  years  last  past, 
no  part  of  the  rents  and  profits  of  the  said  lands  in  the  second 
indenture  described  as  the  several  pieces  of  ground  situate  within 
the  bounds  and  liberties  of  the  borough  of  Berwick,  called  and 
known  by  the  several  names  of  the  Clay  Walls  and  Burrs,  alias 
AUer  Bush,  or  of  any  part  of  the  said  charity  estate,  except  the 
said  mill  and  the  close  held  therewith,  had  been  paid  over  to  the 
said  overseers,  or  applied  to  the  purposes  of  the  said  charitable 
trusts,  or  for  the  use  of  the  poor. 

That  the  said  mayor,  bailiffs  and  burgesses,  had  in  part  fraudu- 
lently changed  the  names  and  altered  the  boundaries  of  the  said 
lands,  and  confounded  or  endeavored  to  confound  the  same  with 
other  lands  belonging  to  them  in  their  corporate  capa- 
city ;  particularly  *as  to  a  close  called  the  Burrs,  which  [*243] 
the  bill  stated  to  belong  to  the  charity,  and  to  have 
been  comprehended  in  the  second  feoffment. 

The  information  asked  for  a  discovery  as  well  against  the  cor- 
poration as  against  Mark  Jameson,  the  town  clerk,  and  prayed 
that  it  might  be  declared  that  the  two  indentures  of  the  28th  of 
May,  1663,  were  effectual  conveyances  at  law  or  equity  of  the 
lands  and  hereditaments  therein  comprised,  and  the  fee-simple 
thereof  upon  and  for  the  charitable  trusts  and  purposes  thereby 
declared,  and  that  the  said  charity  might  be  established ;  and  that 
the  boundaries  thereof  might  be  ascertained ;  and  if  they  were 
confounded,  lands  of  a  competent  value  belonging  to  the  corpora- 
tion might  be  set  out ;  and  for  an  account. 
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The  defendants,  by  their  answer,  set  forth  the  following  order 
of  guild,  bearing  date  the  second  day  of  May,  1668 :  (i.  e.)  "  Or- 
dered that  there  shall  be  security  given  Mr.  Crispe,  to  and  for  the 
use  of  the  jpoare  of  this  parish,  by  way  of  conveyance  or  rent- 
chaige  out  of  the  Qrainsbum  Milne,  for  security  for  the  602. 
promised  by  Sir  Robert  Jackson,  towards  the  erecting  a  house 
within  this  boro' ;  the  further  consideration  whereof  is  referred  to 
the  next  general  gill."  Also,  another  memorandum  or  order  of 
guild,  bearing  date  the  13th  day  of  May,  166S ;  "  It  is  this  day 
ordered  that  there  shall  be  a  conveyance  made  to  Mr.  Crisp, 
during  his  life  in  trust,  for  the  erecting  a  house  of  correction 
within  this  borough,  of  the  moiety  of  Grainsbume  Milne,  in  con- 
sideration of  502.  left  by  Sir  R  Jackson  for  that  use,  and  now  by 
him  paid ;  and  that  there  be  another  made  to  the  churchwardens 
and  overseers  of  the  poor  of  the  other  moiety  thereof  for  the 
same  use."  And  the  defendants  further  said,  that  they 
[*244]  found  the  enrolments  of  the  two  *indenture8  of  feoffment 
in  the  enrolment  book  of  the  corporation,  and  they  found 
in  the  record  room  the  two  indentures  of  feoffment  cancelled,  and 
that  if  those  indentures  were  redeemable,  they  had  been  redeemed 
by  moneys  paid  by  the  corporation  for  erecting  and  repairing  the 
house  of  correction,  and  for  the  use  and  benefit  of  the  poor. 
They  admitted  the  order  of  the  14th  November,  1821,  to  their 
treasurer,  to  retain  the  rents,  but  they  set  forth  another  order  of 
guild,  bearing  date  the  21st  day  of  February,  1822,  whereby  it 
was  ordered  that  the  rents  of  the  Graingburn  Mill  should  be  paid 
by  the  treasurer  to  the  overseers,  and  the  treasurer  paid  the  same 
accordingly ;  but,  by  a  subsequent  order,  the  treasurer  was  di- 
rected to  retain  the  rents,  which  he  did  for  five  months,  when  he 
was  again  ordered  to  pay  the  rents  to  the  churchwardens  and 
overseers. 

By  an  order  of  guHd,  2d  May,  1658,  the  security  (as  it  is  called) 
to  be  given  to  Mr.  Crispe,  for  Sir  Robert  Jackson's  602.,  is  stated 
to  be  "  to  and  for  the  use  of  the  poor  of  this  parish," 

By  the  orden  of  guild,  28th  January,  1866,  the  repair  of 
Graingburn  Miln  is  said  "  to  concern  the  poor,  it  being  for  their 
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By  an  order  of  19th  May,  1676,  A.  Crispe  is  declared  to  be  a 
feoflfee  "  for  the  use  of  the  poor."  By  an  order,  10th  February, 
1676,  the  rent  of  the  milne  is  said  to  belong  to  the  poor. 

In  an  order  of  10th  November,  1682,  similar  expressions  are 
used ;  and  by  an  order,  18th  January,  1688,  "  the  poor"  are  de- 
clared to  be  "  in  great  straits,  by  reason  of  the  non-payment 
of  the  rents  of  Graingbum  Mill  to  the  poor;"  and,  by 
an  order  of  17th  November,  1721,  "the  *heirs  of  the  [*245] 
trustees"  are  ordered  "to  attend  the  guild  to  be  dis- 
coursed with  as  to  the  letting  of  the  miln  for  the  greatest  advan- 
tage of  the  poor." 

Documentary  evidence,  and  the  depositions  of  witnesses,  were 
given  in  evidence,  with  respect  to  the  identity  of  the  Burrs, 
which  will  be  seen  to  be  fully  noticed  in  the  judgment 

Mr.  Tinney  and  Mr.  Rolfe  for  the  relators. 

Mr.  Bwkersteth  and  Mr.  Kindersley  for  the  defendants,  the 
mayor,  bailiffs  and  burgesses. 

The  Master  of  the  Rolls  : — This  is  an  information  filed  by 
the  Attorney-General,  at  the  relation  of  certain  inhabitants  of  the 
town  of  Berwick-upon-Tweed ;  the  defendants  are  the  corporation, 
of  that  town.  (His  Honor  then  stated  the  prayer  of  the  bill,  and 
the  two  indentures  of  the  28th  May,  1653.)  The  second  convey- 
ance is  stated  to  be  a  conveyance  made  in  consideration  of  350L 
due  to  the  poor.  Now  it  is  extremely  important,  first,  to  know 
what  is  meant  by  the  350?.  due  to  the  poor.  It  appears,  however, 
by  entries,  that  at  this  time  the  town  of  Berwick-upon-Tweed 
had  not  taken  the  benefit  of  the  statute  of  Elizabeth,  and  had  not 
raised  rates  under  that  statute  for  the  relief  of  the  poor.  The 
poor,  therefore,  could  have  acquired  property  only  by  the  dona- 
tions of  benevolent  persons,  and  it  must  be  intended  that  this 
850?.  due  to  the  poor,  was  a  sum  of  350?.,  which,  like  the  50?. 
given  to  the  use  of  the  poor  by  Sir  Robert  Jackson,  had  arisen 
from  the  donations  of  certain  benevolent  persons.    Now,  the 

Vol.  I.  15 
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second  conveyance,  like  the  first,  would  not  create  the  legal  fee ; 
the  churchwardens  and  overseers,  not  being  a  corporation,  could 
not  take  the  legal  fee,  because  it  was  limited  to  them 
[*246]  *and  their  successors  forever;  if  they  had  been  a  corpo- 
ration they  would  have  taken  the  legal  fee.  So  the  other 
conveyance,  which  wag  a  conveyance  to  Crispe  for  life,  with  re- 
mainder to  such  persons  as  the  corporation  should,  from  time  to 
time,  appoint  forever,  could  not  confer  the  legal  fee.  A  legal  fee 
<3annot  be  created  in  individuals  without  the  use  of  the  word 
^^ heirs"  or  some  expression  which  is  equivalent  to  the  eflfect  of 
the  term  ^^  heirs."  With  respect  to  charitable  trusts,  the  court 
does  not  adhere  to  form ;  the  court  always  looks  at  the  intention, 
and  the  intention  here  was  plainly  to  constitute  a  charity  which 
was  to  endure  forever.  It  appears  by  one  memorandum  only  in 
the  guild  books,  that  it  is  stated  that  these  conveyances  were  a 
security  to  the  poor ;  and  it  has  been  said  at  the  bar,  that  the 
security  to  the  poor  must  mean  a  redeemable  security,  and,  there- 
fore, that  the  corporation  might  resume  these  lands  at  any  time  by 
showing  that  the  consideration,  in  respect  of  which  the  conveyances 
were  made  by  way  of  security,  had  been  satisfied  to  the  use  of  the 
poor.  Now  I  do  not  apprehend  that  security  to  the  poor  has  at 
all  the  meaning  which  is  contended  for  here,  because  it  was,  in 
truth,  a  security  to  the  poor  if  it  were  meant  to  be  a  perpetual 
conveyance,  for  it  secured  to  the  poor  the  revenues  of  those  lands, 
in  the  place  of  leaving  the  moneys  given  to  the  use  of  the  poor 
in  the  coffers  of  the  corporation,  which  might  be  dissipated  and 
lost;  and,  in  that  sense,  it  appears  to  me  the  term  "security"  is 
used  in  that  memorandum.  I  am  of  opinion,  therefore,  that  this 
court  must  decree  that  the  trusts  of  these  two  conveyances  are  to 
be  established  as  trusts  for  charitable  purposes.  The  next  ques- 
tion is,  as  to  what  charitable  purposes  are  those  trusts  to  be  estab- 
lished. Generally  speaking,  gifta  for  the  use  of  the  poor  are  not 
gifls  in  aid  of  the  poor  rates ;  because  it  has  been  said,  in  other 
cases,  that  gifts  in  aid  of  the  poor  rates  would  be  gifts 
[*24:7]  *for  the  benefit  of  the  rich  and  not  for  the  poor ;  but  in 
this  particular  case,  this  town  not  having  taken  the  ben- 
efit of  the  statute  of  Elizabeth,  and  never  at  this  time  having 
raised  poor  rates,  these  were  gifts  for  purposes  in  respect  of  which 
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poor  ralee  were  to  be  levied  under  that  statute;  these  gifts,  diere^ 
fore,  were  a  substitution  for  poor  rates;  poor  rates  having  been 
adopted  in  that  town  in  the  year  1729,  the  declaration  of  the 
court  must  be,  that  these  were  gifts  in  aid  of  the  poor  rates.  It 
appears  so  tat  from  the  oorporation  considering  these  conveyances 
merely  to  amount  to  redeemable  securities,  that  they  have  oon- 
tinued  to  apply  ihe  revemues  of  the  lands,  which  they  insisted 
were  compiised  alone  in  these  two  conveyances  in  aid  of  the  poor 
rates,  down  to  the  present  time.  The  lands,  of  which  they  have 
thus  applied  the  revenues,  consist  of  twenty^five  acres ;  and  the 
question  is,  whether  those  twenty-five  acres  are  or  are  not  the 
whole  lands  comprised  in  those  two  conveyances?  For  the  cor> 
poration,  it  is  said  that  those  twenty-five  acres  comprise  all  the 
lands,  and  they  reason  thus:  the  lands  comprised  in  the  two  con* 
veyances  ore  Graingbum  Mill,  with  the  lands  belonging  to  it, 
Clay  Wall  Lands,  and  the  lands  called  the  Burrs,  or  Aller  Busk 
That  it  appears,  by  a  certain  entry  in  the  guild  books  in  the  year 
1620,  that  the  Graingbum  Mill  was  at  that  time  erected  by  the 
corporation,  and  that  there  was  then  annexed  to  it  three  acres  of 
land  only ;  that  it  appears  on  the  evidence  that  the  Clay  Wall 
Lands  consisted  of  five  acres  only,  making,  together  with  the 
three  acres  of  land  of  the  Graingbum  Mill;  eight  acres;  and  the 
revenues  of  twenty-five  acres  having  been  constantly  applied  to 
the  use  of  the  charity,  that  it  must  be  intended  that  the  seven- 
teen acres,  to  make  up  the  twenty-five^  were  the  lands  described 
under  the  term  Burrs,  tUtas  AUer  Bush.  Now  this  would  be  a 
most  reasonable  conjecture,  provided  there  was  no  evi- 
dence in  the  cause ;  but  *there  is  evidence  on  both  sides,  [*248] 
and  the  evidence  on  both  sides  must  be  opposed,  in  or^ 
der  to  determine  on  which  side  the  weight  of  evidence  applies. 
[His  Honor  here  went  into  a  very  elaborate  and  critical  review 
of  the  evidence,  in  the  course  of  which  he  showed  instances  of 
the  application  of  the  rent  of  the  Burrs  down  nearly  to  the  eigh* 
teenth  century,  when  the  application  of  any  part  of  these  rents 
of  the  Burrs  ceased  for  the  use  of  the  poor,  and  was  wholly  car- 
ried to  the  corporate  chest,  and  that  when  the  corporation  after- 
wards applied  a  part  of  the  rent  which  they  received  for  the  Burr 
Lands  to  their  own  use,  and  for  the  benefit  of  the  corporation 
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chest,  it  was  to  be  considered  as  a  gradual  usurpation,  wliicli,  at 
last^  terminated  in  the  application  of  the  whole  of  those  revenues 
to  that  purpose  J  Under  these  circunurtances,-  therefore,  I  must 
infer  that  the  lands  called  the  Burrs  were  not  included  in  the 
twenty-five  acres,  but  that  between  the  year  1620,  when  the 
Graingburn  Mill  was  erected,  and  the  year  1653,  when  these  con- 
veyances were  made,  there  bad  been,,  by  the  acts  cf  the  corpora- 
tion, considerable  additions  made  to  the  quantity  of  land  which 
was  originally  annexed  to  the  Ghraingbum  Mill ;  and  that  the 
land  called  the  Burrs,  therefore,  which  is  stated  to  be  about  nine 
or  ten  acres  in  quantity,  and  the  description  of  which  is  perfectly 
known,  and  is  now  in  the  occupation  of  a  person  of  the  name  of 
Laing,  was  land  meant  to  be  comprised  in  the  second  feoffment^ 
in  addition  to  the  Clay  Wall  Lands.  The  amount  of  the  consid- 
eration which  is  there  stated  to  have  been  8601,  was  a  sum  at  that 
time  of  very  considerable  value  compared  to  the  present  nominal 
value  of  that  sum. 

Upon  the  whole,  therefore,  I  must  declare  that  the  Gfraingbum 
Mill,  with  the  twenty-five  acre  of  land,  together  with 
[*249]  the  land  called  the  Burrs,  now  let  to  Laing,  *were  by 
the  indentures  of  the  28th  of  May,  1653,  devoted  for- 
ever to  the  erecting  and  upholding  a  house  for  the  reception  of 
the  poor  of  the  said  town,  and  for  the  maintenance  of  the  poor 
therein ;  and  that  the  same,  being  purposes  which  were  by  law 
to  be  provided  for  out  of  the  poor  rates,  the  rents  of  the  said  mill 
and  lands  are  applicable  in  aid  of  the  poor  rates,  and  are  to  be 
paid  by  the  defendants  to  the  churchwardens  and  overseers  of 
the  poor  accordingly ;  and  I  must  refer  it  to  the  master  to  take 
an  account  of  the  rents  which  have  accrued  due  firom  the  said 
lands  called  the  Burrs  since  the  year  1823,  when  the  same  was 
clauned  for  the  use  of  the  poor ;  and  I  must  also  refer  it  to  the 
master  to  tax  the  costs  of  the  relators  up  to  the  hearing,  and 
direct  that  the  same  shall  be  paid  by  the  defendants  and  reserve 
further  directions  and  subsequent  costs. 

The  costs  to  be  taxed  costs  as  against  the  defendants,  and  the 
relators  to  be  paid  their  extra  costs  out  of  the  funds. 
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The  master  to  ascertain  what  lands  oocupied  by  Laing  consist 
of  the  Burrs,  and  to  apportion  the  rents. 

There  was  a  question  «s  to  the  costs  of  the  town  clerk,  who 
had  been  made  a  party  to  the  bill  for  the  purpose  of  discovery. 
Ordinarily  the  plaintiffe  pays  the  costs  ci  a  bill  of  discovery ;  in 
this  case  the  officer  of  the  corporation  was  made  a  defendant  for 
the  purpose  of  discovery,  and  the  court  seemed  to  think  that  the 
corporation  must  pay  hss  costs,  and  the  Master  of  the  Rolls 
directed  that  an  inquiry  should  be  made  as  to  the  practice,  and 
whether,  if  the  relators  in  this  case  are  to  pay  the  town  clerk's 
costs,  the  corporation  must  repay  them  to  the  relators.  The  pre- 
cedents were  to  be  searched. 

The  question  of  costs  has  not  yet  been  decided. 


*Fereday  and  others  v.  Wiohtwiok  akd      [*260] 

0THERS.(a) 

Mines. — Partnership. — Debts  of  a  Bankrupt  Partner  to  the  Co-part- 
nership.— Annuity  for  Years. 

Westminster  Hall. — ^1829:  19th  November. 

ICines,  are,  for  manj  parpoeee,  partnership  property.  Thejr  are  liable  to  the  debts 
of  the  partnezahip,  and  debts  to  the  co-partnership;  and  notwithstanding  the 
bankruptcy  of  a  partner  indebted  to  the  oo-partnership,  the  acooiints  are  to  be 
taken  beyond  the  time  jof  the  bankmptcy,  and  up  to  the  time  of  the  sale ;  the 
debts  of  the  partnership  are  first  to  be  satisfied,  and  out  of  the  bankrupt's  share, 
repayment  is  to  be  made  to  the  co-partnership  of  what  is  due  to  it  from  him. 

Annuity  for  years  originating  in  an  agreement  for  a  loan,  and  producing  more  than 
a  return  of  the  principal,  and  five  per  cent  interest,  is  usurioua 

By  indenture  of  lease,  dated  the  24:th  of  June,  1799,  George 
Birch,  Esq.,  and  Thomas  Lane,  clerk,  granted  and  demised  unto 
Thomas  Smith,  Samuel  Fereday,  William  Turtoi^  Chades  Nor- 

<a)  2  Jones  k,  !&  89L 
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ton,  Thomas  Jones  and  William  Underbill,  all  tbe  mines  and 
strata  of  cool  under  certain  messuagea  and  lands  at  Tipton,  in 
Staffordshire,  for  the  term  of  120  years,  at  the  annual  rent  of 
S002.  an  acre ;  and  by  an  indenture  of  the  same  date,  a  lease  was 
granted  of  the  messuages  and  lands  to  the  sam«  lessees,  except 
Underhill,  for  the  like  term  of  120  years.  By  a  deed,  dated  5th 
August,  180O,  the  shares  of  each  in  the  colliery  were  declared  to 
consist  in  the  whole  of  200  shares,  of  which  twenty-nine  belonged 
to  Underhill,  and  twenty-eight  to  Turton.  By  indenture  bearing 
date  the  19th  May,  1802,  in  consideration  o£  6,500iL,  Underhill 
assigned  his  twenty-nine  shares  to  his  co-partners,  and  the  con* 
sideration  money  was  paid  out  of  the  parUiership  fund.  Various 
changes  took  place  in  the  ownership  of  the  shares,  and  Samuel 
"Wagstaflf  became  entitled  to  twenty-eight  of  thenu  Turton,  who 
had  the  management  of  the  partnership,  became  consideTably  in- 
debted to  it,  and  deposited  with  the  plaintiffi  some  prcwnissory 
notes  as  a  part  security.  On  the  2d  March,  1822,  a  commission 
of  bankrupt  was  issued  against  Turton,  and  on  the  20th  January, 
1828,  a  commission  was  issued  against  Wagstaflf.    On  the  4th 

March,  1822,  Turton.  being  tiien  a  bankrupt,  the  other 
[^251]     parties  signed  a  ^dissolution,  which  was  advertised  in 

the  London  Gazette.  The  bill  stated  the  preceding 
fects,  and  that  the  co-partners  had  a  lien  upcm  the  twenty-eight 
shares  of  Turton  for  the  balance  due  from  him  to  the  co-partner- 
ship, and  charged  that  on  the  28th  February,  1822,  a  notice  was 
served  upon  the  co-partnership  that  by  a  certain  indenture  bear- 
ing date  the  18th  day  of  January,  1813,  William  Turton  assigned 
eight  shares  in  the  colliery  and  premises  to  Benjamin  Higgs,  for 
securing  8,000i  and  lawful  interest  On  the  2d  March,  1822,  a 
notice  was  served  upon  the  co-partnership,  that  by  an  indenture 
bearing  date  the  26th  February,  1814,  Turton  assigned  to  Thomas 
Devey  Wightwick,  a  defendant,  twenty  shares  as  a  security  for 
certain  sums  of  money.  And  the  plaintiffs  charged  that  such 
notices  conveyed  to  them  the  first  knowledge  they  had  of  the 
assignments  therein  respectively  mentioned.  And  plaintiffs 
charged  that  those  mortgages  or  securities  were  usurious  and 
void.  And,  as  evidence  thereof,  the  plaintiffs  charged,  that  by 
the  indenture  of  the  26th  February,  1814,  William  Turton^  in 


BEFORE  THE  MASTER  OF  THE  ROLLS.       261 

1829,— Feredio^  y.  Wightwick. 

consideratiou  of  4,000Z.  therein  stated  to  be  paid  to  him  by 
Thomas  Devey  Wightwick,  granted  to  him  (Wightwick)  an  an- 
nuity of  791L  8s.j  payable  half-yearly,  for  an  absolute  term  of 
eleven  years  and  six  mont/iSj  and  he  assigned  the  aforesaid  twenty 
shares  in  the  colliery  as  a  security  for  such  annuity.  And  the 
plaintife  further  charged  that  the  same  annuity  paid  half-yearly 
for  eleven  years  and  six  months  was  more  than  sufficient  to  se- 
cure and  pay  at  the  end  of  that  period  the  principal  sum  of 
4,000/.,  with  interest  for  the  same  in  the  meantime,  at  the  rate  of 
15L  for  every  lOOZ.  thereof  by  the  year,  without  any  loss  or  risk 
whatever  either  of  capital  or  interest.  And  the  plaintiflF  further 
charged  that  such  annuity  paid  half-yearly  for  six  years  and  six 
months,  was  more  than  sufficient  to  secure  or  pay  at  the  end  of 
that  period  the  principal  sum  of  4,000/.,  with  interest  for  the 
same  at  the  rate  of  5/.  for  evefy  100/.  thereof  by  the 
♦year.  And  the  plaintiflFs  further  charged  that  at  the  [*262] 
time  when  the  defendant  Wightwick  advanced  the 
4,000/.  to  Turton,  the  real  agreement  between  them  was,  that 
Turton  should  secure  to  Wightwick  an  annuity  of  664/.  1&.,  free 
j5x)m  the  property  tax,  for  the  term  of  eleven  years  and  six 
months ;  and  pursuant  to  such  agreement,  Turton,  immediately 
before  the  execution  of  the  alleged  deed,  made  and  signed  twenty- 
three  several  promissory  notes  for  332/.  9^.  ea<5h,  being  one 
moiety  of  the  664/.  18s.,  payable,  the  one  on  the  26th  day  of 
August  then  next  ensuing,  and  the  others  successively  on  the 
several  days  during  the  said  period  of  eleven  years  and  six 
months  on  which  the  several  half-yearly  payments  of  the  annuity 
were  to  be  made  payable ;  and  that  Turton  deposited  the  notes 
with  Wightwick  by  way  of  further  securing  the  alleged  annuity. 
And  it  was  agreed  between  them  that  on  each  of  the  half-yearly 
days  of  payment  of  the  annuity,  Turton  should  take  up  one  of 
the  notes  in  discharge  of  the  then  accruing  half-yearly  payment 
of  the  annuity.  And  the  plaintiffs  further  charged,  that  it  was 
at  the  same  time  agreed  between  Turton  and  Wightwick  that  a 
sum  of  66/.  105.,  being  one-tenth  part  of  the  664/.  Ife.,  or  there- 
abouts, should  be  added  to  the  664/.  18^.,  and  that  the  sum  of 
731/.  &.,  being  the  amount  of  the  two  sums  added  together,  should 
be  the  amount  of  the  alleged  annuity  so  to  be  granted  and  secured. 
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Further  charged,  that  the  66?.  IO5.,  was  added  to  meet  the  prop- 
ertg  tax  on  the  annuity.  Further  charged,  that  fourteen  of  the 
notes  or  bills  had  been  duly  taken  up  and  paid  by  Turton  pre- 
viously to  his  bankruptcy,  and  that  the  remaining  nine  still  re- 
mained in  the  possession,  custody  or  power  of  Wightwick.  Fur- 
ther charged,  that  at  the  respective  times  of  the  loans  or  advances 
by  Turton  to  Higgs,  it  was  agreed  that  Turton  should  pay  to 
Higgs  interest  at  the  rate  of  10  per  cent.,  and  that  interest  was 

paid  at  that  rate.    Further  charged,  that  Higgs  entered, 
[*253]     and  *had  in  his  books  of  account,  a  debtor  and  creditor  I 

account  between  himself  and  Turton,  in  which  he  regu-  , 

larly  took  credit  on  the  several  quarterly  days  of  payment  fix>m  \ 

Ladyday  1809  to  Midsununer  1815  inclusive,  for  one  quarterns  ' 

interest,  after  the  rate  of  10  per  cent.  Further  charged,  that  no 
notice  was  ever  given  by  Higgs  to  the  company  that  the  interest 
on  the  alleged  mortgage  debt,  or  any  part  thereof,  was  in  any 
manner  in  arrear  or  unpaid.  Further  charged,  that  neither 
Wightwick  nor  Higgs  gave  notice  to  the  firm  that  they  desired 
to  be  considered  as  partners  in  respect  of  the  assignments  or 
otherwise,  or  that  the  firm  was  not  to  consider  Turton  as  a  part- 
ner ;  but,  on  the  contrary,  Wightwick  and  Higgs  permitted  and 
suffered  Turton  to  appear  and  act,  and  the  plaintiflfe  ftilly  be- 
lieved him  to  be  the  owner  of  the  twenty-eight  shares  to  all  in- 
tents and  purposes. 

And  the  bill  prayed  that  it  might  be  declared  that  the  co- 
partnership was  dissolved  on  the  2d  day  of  March,  1822,  and 
that  the  said  co-partnership  might  be  declared  to  have  a  lien  upon 
the  twenty -eight  shares  of  Turton  for  payment  of  what  was  due 
from  him  to  the  co-partnership. 

Defendant  Wightwick,  by  his  answer,  set  forth  his  annuity 
deed,  whereby,  for  4,000t,  an  annuity  of  7S1L  8s.  was  granted  to 
him,  and  insisted  upon  its  priority  to  any  balance  which  should 
be  found  to  be  due  from  Turton  to  the  co-partnership.  He  said, 
that  the  assignment  to  him  was  known  to  several  of  the  co-part- 
ners, and  denied  that  the  notice  of  the  2d  March,  1822,  was  the 
first  notice  that  the  co-partnership  had  of  the  assignment  to  him, 
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and  the  defendant  said  that  he  had  paid  a  valuable  consideration 
jfor  the  annuity,  to  wit,  4,000?.  This  defendant  further  admitted, 
that  Turton  did,  on  the  26th  February,  1814,  make  and 
sign  three  several  promissory  *notes  for  882?.  9^.  each  ;  [*254] 
and  that  the  sum  for  which  such  notes  were  respectively 
signed,  was  one  moiety  of  the  said  annuity  of  664?.  18^. :  admit- 
ted the  payment  of  the  annuity  for  seven  years  up  to  26th  Feb- 
ruary, 1821,  but  said  that  he  never  contracted  to  lend  Turton 
4,000?.  or  any  other  sum. 

Defendant  Higgs,  by  his  answer,  insisted  upon  the  priority  of 
the  indenture  of  assignment  of  the  18th  January,  1818,  and 
claimed  it  in  priority  to  any  balance  claimed  by  the  co-partner- 
ship, and  admitted,  it  was  understood,  that  Turton  should  pay 
him  10?.  for  every  100?.,  by  the  year,  and  that  this  defendant  re- 
gularly took  credit  in  his  books  for  interest  at  that  rate.  Amongst 
the  depositions  on  the  part  of  the  plaintiffs  was  that  of  an  ac- 
countant, that  he  had  made  a  calculation  of  the  value  of  an  an- 
nuity of  781?.  85.,  payable  half-yearly,  for  the  absolute  term  of 
eleven  years  and  six  months,  and  according  to  that  calculation, 
he  found  that  such  an  annuity  so  payable,  would  be  sufficient  to 
pay  within  that  period,  the  sum  of  4,000?.,  with  interest  thereon 
at  the  rate  of  14  per  cent,  per  annum,  and  that  the  like  annuity 
of  781?.  &.,  payable  half-yearly,  would  be  sufficient  to  pay  in  six 
years  and  six  months,  the  sum  of  4,000?.,  and  interest  at  6  per 
cent,  per  annum.  And  he  also  found,  that  an  annuity  of  664?. 
18«.,  payable  half-yearly  for  an  absolute  term  of  eleven  years  and 
six  months  without  any  deduction,  would  be  sufficient  to  pay  in 
that  period  the  sum  of  4,000?.  and  interest,  at  the  rate  of  12?.  10^. 
per  cent,  per  annum.  There  were  other  depositions  to  the  same 
effect,  one  of  which  stated,  that  the  interest  produced  would  be 
12  per  cent.,  and  the  time  for  repayment  at  5  per  cent.,  seven 
years  and  a  quarter.  There  were  also  depositions  of  the  debt 
due  from  Turton  to  the  company.  On  the  part  of  the  defend- 
ant, Wightwick,  there  was  the  evidence  of  the  bankrupt, 
that  *three  of  the  shareholders  knew  of  the  annuity  [*256] 
granted  to  him.  In  the  cross-examination  he  proved, 
that  the  real  understanding  between  him  and  Wightwick,  was, 
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that  he  should  advance  him  4,000^.,  ^^^  ^^^  ^  some  manner  the 
same  should  be  secured  to  him  with  interest  exceeding  5  per 
cent.  And  he  also  proved  the  charges  in  the  bill  with  respect 
to  the  notes. 

•Mr.  Biekersteth  and  Mr.  jRolfi  for  the  plaintiffe. 

Mr.  Biekersteth: — ^It  appears  that  in  July,  1818,  Higgs  had  made 
advances  amounting  to  3,000?.  to  Turton,  upon  an  agreement 
that  he  should  receive  10  per  cent.,  and  Higgs  in  answer  admits 
this,  and  that  he  had  credit  for  it  in  his  account  with  Turton. 
Higgs  took  an  assignment  of  eight  of  Turton's  shares  in  the  col- 
liery in  the  shape  of  a  mortgage,  purporting  to  secure  the  sum  of 
3,0001  with  lawful  interest :  yet  after  the  execution  of  that  deed, 
as  well  as  before,  he  received  10  per  cent,  interest. 

With  regard  to  the  case  of  Wightwick,  he  had,  at  different 
times,  advanced  4,000t  to  Turton ;  the  transaction  on  the  face  of 
it  .is  a  purchase  of  an  annuity  of  7S1L  18s.,  payable  for  eleven 
years  and  six  months  for  4,000t  We  find  that  in  the  course  of 
eleven  years  and  a  half,  he  would  have  received  back  his  princi- 
pal with  interest  at  12  per  cent. ;  in  seven  years  and  a  quarter, 
he  would  have  received  his  principal  with  interest  at  5  per 
cent.  Wightwick  has  actually  received  these  payments  for  seven 
years ;  this  is  an  usurious  transaction,  and  a  contrivance  to  get 
back  the  principal  money  with  interest  at  12  per  cent.  Now  I 
am  not  prepared  to  say  in  all  cases  that  a  purchase  of  an  annual 
sum  would  be  usurious ;  but  in  this  case  there  is  no  hazard.    At 

the  time  of  the  bankruptcy  of  Turton,  he  was  indebted 
[*256]     to  *the  partnership  in  the  sum  of  10,000t  and  upwards, 

and  no  person  can  take  anything  from  Turton's  interest 
until  the  partnership  claim  is  satisfied :  those  who  stand  in  the 
place  of  the  partner,  cannot  be  better  situated  than  the  partner 
himself,  had  he  not  become  bankrupt.  The  affairs  of  a  colliery 
have  from  the  time  of  Lord  Hardwicke,  been  considered  as  a  tra- 
ding partnership,  Orawshay  v.  Jlfaule:{a)  as  against  the  assignees 

(a)  1  Swaost  495. 
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of  Turton,  the  other  partners  are  entitled  to  a  lien  on  his  shares^ 
for  the  purpose  of  satisfying  the  claims  of  the  partnership  upon 
his  estate.  I  cannot  dispute  that  those  who  represent  Turton 
are  entitled  to  a  share  of  the  subsequent  profits  of  the  co-part- 
nership, the  property  of  the  bankrupt  having  been  employed  in 
it(a) 

Mr.  Bolfe: — The  question  is,  have  the  assignees  of  Turton,  or 
the  defendants,  Higgs  and  Wightwick,  any  claim  upon  the  mines, 
except  as  to  what  shall  remain  after  the  demands  of  the  co-part- 
nership are  satisfied  ?  In  Crawshay  v.  MauU^  Lord  Eldon  held 
that  the  leases  constituted  a  part  of  the  partnership  effects.  Now 
there  were  only  in  that  case  two  individuals  in  the  partnership, 
and  if  there  could  have  been  a  case  in  which  each  partner  might 
have  disposed  of  his  share  that  was  the  case ;  but  Lord  Eldon 
said  that  it  had  been  repeatedly  decided,  that  interests  in  lands 
purchased  for  the  purpose  of  carrying  on  trade  are  no  more  than 
stock  in  trade,  and,  as  a  part  of  the  stock,  might  be  sold.  In 
Jefferya  v.  SmitJi,{b)  Lord  Eldon,  referring  to  a  case  be- 
fore Lord  Hardwicke,  said  that  a  colliery  was  *to  be  [*257] 
considered  in  the  nature  of  a  trade,(c)  and  where  per- 
sons had  different  interests  in  it,  it  was  to  be  regarded  as  a  part- 
nership ;  and  where  persons  were  concerned  in  such  an  interest 
in  lands  as  a  mining  concern,  the  court  would  appoint  a  receiver 
although  they  were  tenants  in  common  of  it.  Now  in  the  case 
before  the  court,  the  parties  held  under  leases,  and  the  part  after- 
wards purchased  was  paid  for  out  of  the  ftinds  of  the  partnership. 
Now,  do  not  the  twenty-nine  shares  so  purchased,  form  part  of 
the  partnership  ?  The  mine  being  worked  under  a  common  firm 
by  the  direction  of  a  manager,  and  carrying  every  appearance  of 
a  partnership.  The  plaintiff  have  a  Uen  against  the  assignees, 
and  against  the  persons  claiming  under  the  deeds  of  Turton. 
Neither  Wightwick  nor  Higgs,  can  establish  any  claim  under  the 
deeds  of  Turton,  which  are  usurious;  for  defendant  Higgs,  in 

(a)  Crawshay  v.  CoUins,  16  Yen.  218;  Watert  v.  Ihylor,  16  V«i  10;  Jbrmofir. 
Homfrey,  2  Vea.  &  Bea.  329 ;  FBoihersUmhaugh  v.  Fenwick^  17  Vea.  298. 

(b)  1  Jac  k  Walk.  298. 

(c)  SUfry  V.  Ld,  Windsor,  2  Atk.  630 ;  Sayer  v.  Fierte,  1  Vea  232. 
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his  answer,  admits  that  the  security  was  for  the  money  at  10  per 
cent  If  that  be  not  usury,  it  would  be  impossible  to  say  what 
is  usury.  With  respect  to  Wightwick,  it  will  be  contended  that 
an  annuity  for  years  certain  does  not  constitute  usury,  but  the 
authorities  refer  only  to  rent  charges,  and  those,  if  not  colorable, 
would  be  good,  if  they  were  not  in  reality  interest  of  money. 
This  is  an  annuity  secured  by  an  express  covenant  of  the  grantor, 
that  half-yearly  the  party  should  receive  a  sum  which  in  the  end 
would  exceed  l3ie  principal  and  interest  at  5  per  cent.  Could  a 
man  for  100/.  grant  an  annuity  of  1101  for  one  year?  Could 
that  be  supported — or  an  annuity  of  the  like  sum  for  two  years 
in  consideration  of  200/.  ?  In  the  case  of  the  defendant  Higgs, 
there  is  a  clear  admission ;  and  with  respect  to  Wightwick,  if 
there  be  not  a  case  against  him,  certainly  the  laws  against  usury 
are  not  so  strong  as  they  have  been  thought  to  be. 

[*258]  *Mr.  Lovat,  for  the  exejutc^r  of  a  deceased  partner, 
and  in  the  same  interest  with  the  plaintiiF.  In  Doe  v. 
Goocky{a)  where  the  court  having  found  that  it  was  a  usurious 
loan,  refused  to  disturb  the  verdict  on  a  motion  for  a  new  trial ; 
upon  which  Justice  Bayley  said,  the  annuity  is  at  hazard  if  for 
Hfe ;  but  where  it  is  in  the  nature  of  an  annuity  for  years,  there 
is  no  case  in  which  such  an  annuity  has  been  held  not  to  be  usu- 
rious, where,  upon  calculation,  it  appeared  that  more  than  the 
principal,  together  with  legal  interest,  was  to  be  received, 

Mr.  Tinney  for  the  assignees  of  Turton : — K  Mr.  Turton,  at  the 
time  of  his  bankruptcy,  had  drawn  out  10,000/.,  I  admit  that  in 
the  account  up  to  that  time  the  partnership  may  take  credit ;  but 
subsequent  profits  cannot  be  placed  to  that  credit.  There  is  an 
old  case  of  Story  v.  Lord  Wuidsor,(b)  wherein  Lord  Hardwicke 
said,  a  colliery  is  a  kind  of  trade,  and  therefore  an  account  might 
be  taken  of  the  profits  in  this  court ;  but  a  debt  of  one  partner 
upon  another  cannot  affect  his  share.  If  the  court  should  be  of 
opinion  that  this  was  a  co-partnership,  the  co-partners  would  only 
be  entitled  up  to  the  time  of  the  bankruptcy. 

(a)  3  B.  &  A.  666. 
(Jf)  2  Ailc  630. 
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(His  Honor  diesented  from  this,  and  was  of  opinion  that  the 
accounts  must  be  taken  up  to  the  time  of  the  sale.) 

Mr.  Pemberton  and  Mr.  Wilson  for  the  defendant  Wigktwick : — 
The  securities  to  Wightwick  cannot  be  impeached  at  the  instance 
of  the  present  plaintiff,  unless  they  first  establish  that  they  have 
some  interest  in  the  shares  of  Turton.  But  they  have  shown  no 
such  interest.  Turton  and  the  rest  of  the  owners  of  these  mines 
were  mere  tenants  in  common.  It  was  not  a  trading 
partnership,  *nor  can  the  doctrine  of  lien,  which  exists  [*269] 
as  between  partners  in  a  trade,  be  applied  to  ao  interest 
of  this  nature.  It  was  a  tenancy  in  common  in  lands  and  in 
taking  the  produce  of  them.  That  produce  imderwent  no  alter- 
ation, but  was  brought  to  market  in  the  same  condition  in 
which  it  was  obtained  from  the  mines.  In  this  respect  the  pres- 
ent case  diflfers  entirely  from  the  case  of  Crawshay  v.  Jtfaufc,  which 
is  cited  for  the  plaintiffs.  The  property  there  was  iron-works, 
in  the  carrying  on  of  which  not  only  the  iron  ore  obtained  from 
the  mines  was  made  use  of,  but  there  was  evidence  that  the  part- 
ners, in  the  course  of  their  trade,  purchased  large  quantities  of 
iron  from  other  persons,  and  that  the  ore  obtained  from  their 
own  mines,  and  the  iron  thus  purchased,  were  manufEu^tured  by 
them  and  taken  to  market,  and  sold  in  a  manufactured  state. 
That  was  clearly  a  trading  partnership.  Here,  however,  the 
subject  Ls  coals,  which  are  merely  taken  from  the  mine  and  sold, 
without  undergoing  'any  change  whatever.  The  parties  merely 
took  the  natural  produce  of  the  land,  and  it  does  not  differ  from 
the  ordinary  case  of  tenants  in  common  of  lands,  where  one  of 
the  tenants  in  common  has  received  more  than  his  share  of  the 
rents  and  profits :  in  which  case  his  companions  have  a  personal 
remedy  against  him,  but  have  no  lien  on  his  share.  The  evi- 
dence discloses  another  ground  on  which  a  court  of  equity  ought 
to  refuse  relief  to  these  plaintiffs.  It  appears  that  they  were  ap- 
prised of  the  treaty  with  Wightwick ;  that  the  negotiation  ^vith 
him  was  conducted  by  one  of  them ;  and  that  the  money  ad- 
vanced by  Wightwick  was  received  by  some  of  them  in  satisfiws- 
tion  of  a  debt  previously  owing  to  them  by  Turton. 
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Supposing,  however,  the  opinion  of  the  court  to  be  against  the 
defendant  Wightwick,  on  both  these  points,  it  is  sub- 
[*260J  mitted  that  no  case  has  established  the  proposition  *that 
this  transaction  is  usurious ;  but,  on  the  ontrary,  there 
are  many  cases  to  show  that  it  is  not  so.  Usury  is  an  offenoe 
creaticl  entirely  by  statute,  and  nothing  can  be  usurious  except 
what  tlic  statutes  have  expressly  declared  to  be  so.  The  present 
law  on  the  subject  of  usury  is  the  statute  12  Ann.  c.  16,  which 
provides,  "  that  no  person  shall  for  loan  of  any  moneys,  wares, 
merchandise,  or  other  commodities  whatsoever,  receive  above 
the  value  of  51  for  the  forbearance  of  lOOt  for  a  year,  and  so 
after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or 
shorter  time ;  and  that  all  bonds,  contracts  and  assurances  wha<r 
soever  made  after  the  time  aforesaid,  for  payment  of  any  princi- 
pal or  money  to  be  lent  or  covenanted  to  be  performed  upon  or 
for  any  usury,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  6/.  in  the  hundred  as  aforesaid,  shall  be 
utterly  void  " 

It  is  obvious,  therefore,  that  where  there  is  no  loan,  or  no  for* 
bearance,  there  can  be  no  usury ;  and  in  conformity  with  this 
rule,  it  has  been  repeatedly  decided  that  where  the  transaction 
is  really  for  a  sale  of  an  annuity,  though  for  a  term  certain,  if 
there  was  neither  a  loan  nor  a  communication  for  a  loan,  the 
gi*ant  is  not  usurious,  though,  in  the  event,  the  party  may  re- 
ceive a  larger  sum  than  the  legal  rate  of 'interest  would  have 
amounted  to.  And  they  referred  to  Finches  Oase,{a)  Fuller's 
Case^Q})  BurtovUs  Cfcwe,(c)  Bovoe  v.  BelUms^id)  in  which  last  case 
on  the  loan  of  lOOt,  it  was  agreed  that  for  the  forbearance  the 
borrower  should  pay  120/.  as  follows ;  viz.,  40?.  on  the  20th  Jan* 
uary  and  20th  July,  by  equal  portions  annually,  next  after  July 

then  instant,  which  exceeded  the  then  legal  interest  of  6 
[*261]    per  cent. ;  *and  for  further  security  a  bond  was  given 

and  judgment  confessed  for  200i    Twisden,  J.,  held 

(a)  And.  121,  pL  169. 
(6)  4  Leon.  208,  pL  334. 

(c)  6  Ca  69. 

(d)  Sid.  182. 
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that  the  contract  was  not  usurious,  but  was  a  purchase  of  an  an- 
nuity for  three  years.  They  also  referred  to  the  opinion  of  Bur- 
net, J.,  in  Lord  Chesterfield  v.  Janaaen^ip)  and  that  of  De  Grey, 
Ci  J.,  in  Murray  v.  Harding.{b)  The  observation  of  Bayley,  J^ 
cited  on  the  other  side  from  Doe  v.  Goochy  was  evidently  made 
by  that  learned  judge  when  his  attention  had  not  been  called  to 
the  existing  authorities  on  the  subject,  and  cannot  be  considered 
as  an  expression  of  his  opinion  on  the  point. 

The  Master  of  the  Rolls  : — In  the  year  1709,  a  lease  was 
taken  of  certain  mines,  and  a  lease  was  also  taken  of  the  surface ; 
the  mines  and  surface  were  used  w:ith  a  community  of  expense 
and  profit.  A  mining  concern  is  to  some  purposes  a  trading  con- 
cern ;  it  is  not  so  to  all  purposes ;  it  has  not,  therefore,  all  the 
incidents  of  a  trading  concern.  It  is  a  principle  that  all  prop- 
erty, wkether  real  or  personal,  is  subject  to  a  sale  on  a  dissolu- 
tion of  the  partnership.  This  is  a  property  acquired  by  the  part- 
nership for  the  purposes  of  the  concern,  and  it  is  subject  to  all 
the  debts  of  the  partnership  property,  and  to  the  debts  of  one 
partner  to  the  other  partners  in  respect  of  the  partnership. 

Then  as  to  the  loans,  are  they  or  are  they  not  usurious?  The 
persons  who  advanced  them  have  obtained  the  legal  interest. 
The  first  person  who  claims  is  Higgs,  who,  at  diflferent  times,  ad- 
vanced 3,000i ;  and  it  was  agreed  that  he  should  receive  10  per 
cent.,  and  he  actually  did  receive  10  per  cent,  up  to  the  time  of 
the  execution  of  the  mortgage  security  to  him.  Subse- 
quently a  mortgage  is  made  to  *him  to  secure  that  sum  [*262] 
with  interest  at  5  per  cent. ;  but  it  appears  by  the  evi- 
dence that  he  continued  to  receive  10  per  cent.  It  is  impossible  to 
raise  a  question  upon  it  This  is  clearly  usurious.  The  other  de- 
fendant's claim  it  has  been  endeavored  to  support  by  serious  argu- 
ment. He  purchased  an  annuity  of  664Z.  10^.,  and  the  property 
tax  is  added ;  this  was  purchased  by  him  for  a  term  of  eleven 
years  and  a  half,  and  there  is  a  covenant  in  the  deed  to  pay  the 
same  by  half-yearly  payments.    The  transaction  was  accompanied 

(o)  2  Ves.  142. 

(&)  2  BL  Rep.  859 ;  3  Wi]&  390,  &  C. 
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Eochester,  upon  trust  that  he,  the  said  Francis  Barrow,  his  heira, 
executors  or  administrators,  should,  from  and  after  his  decease^ 
from  time  to  time,  permit  and  suffer  his  younger  son,  Thomas 
Edward  Hulkes,  the  late  father  of  the  plaintiff,  to  t^eceive  and 
take  the  rents  and  annual  profits  of  all  his  said  freehold  and 
leasehold  messuages,  tenements,  lands,  grounds,  hereditaments 
and  premises,  as  and  when  the  same  should  respectively  accrue 
and  become  due  and  payable  for  and  during  the  term  of  his 
natural  life,  for  his  own  use  and  benefit,  subject  to  the  payment 
of  the  rents  and  performance  of  the  covenants  and  agreements 
reserved  and  contained,  or  to  be  reserved  and  contained,  in  and 
by  the  present  or  future  leases,  whereby  such  leasehold  premises 
were  or  should  be  held ;  and  also  all  taxes,  fines  and  expenses 

attending  the  same  premises ;  and  from  and  immediately 
[*265]     *after  the  decease  of  his  said  son,  T.  E.  Hulkes,  subject 

as  aforesaid,  it  was  his  will  that  the  said  Francis  Bar- 
row, his  heirs,  executors  and  administrators,  should  stand  seised 
and  possessed  of  the  said  freehold  and  leasehold  messuages,  tene- 
ments, hereditaments,  estates  and  premises  last  thereinbefore 
mentioned  to  be  thereby  devised  and  bequeathed  to  him,  upon 
trust  for  all  and  every  the  son  and  sons  of  his  said  son,  Thomas 
Edward  Hulkes,  lawfully  begotten  or  to  be  begotten,  if  more 
than  one,  as  tenants  in  common,  and  not  as  joint  tenants,  and  the 
heirs  of  their  respective  bodies  lawfully  issuing. 

The  testator  died ;  and  Thomas  Edward  Hulkes,  having  en- 
tered into  business,  had  become  indebted  to  D.  H.  Day  &  Co., 
his  bankers,  in  the  sum  of  10,OOOZ.  and  upwards,  and  by  inden- 
ture bearing  date  the  7th  day  of  December,  1820,  he  conveyed 
and  assigned  all  his  life  interest  in  the  said  several  estates  and 
premises,  by  the  will  of  the  testator  devised  and  bequeathed  to 
him  for  life,  respectively  to  David  Hermitage  Day,  one  of  the  firm 
of  D.  H.  Day  &  Co.,  with  power  to  receive  the  rents  and  profite 
of  the  said  estates,  and  apply  the  same  in  the  payment  and  dis- 
charge of  the  said  alleged  debt  of  10,000?.,  and  interest,  in  man- 
ner therein  mentioned,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants ;  and  it  was  agreed  that  D.  H. 
Day  might,  by  and  out  of  the  moneys  which  should  come  to  his 
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hands,  pay  or  dischai^  all  sum  and  sums  of  money  payable  for 
rents,  the  expenses  of  performing  the  covenants  in  the  leases  un- 
der which  the  same  w«re  or  might  be  held,  the  expenses  of  re> 
pairing,  or  for  or  on  account  of  any  taxes,  charges^  rates,  fines^  or 
other  out-goings. 

D.  H.  Day  thereupon  emteired  into  postfesdon,  and  received  the 
sents. 


*0n  the  9th  day  of  May,  1821,  a  commission  of  bank-  \^W\ 
rupt  was  issued  against  Thomas  Edward  Hulkes,  under 
which  he  was  found  and  declared  bankrupt  T.  K  Hulkes  died 
on  the  30th  day  of  January,  1824,  leaving  the  infiirit  plaintiff, 
bis  only  children,  him  surviving,  who  thereupon  became  entitled 
to  the  said  freehold  and  leasehold  premises. 

The  bill  stated  the  preceding  facts,  and,  after  praying  that  the 
testator's  will  might  be  established,  and  the  trusts  thereof  exe- 
cuted, prayed  that  ^e  said  D.  H.  Day  might  be  decreed,  out  of 
the  rents  and  profits  of  the  said  premises  received  by  him,  to  pay 
and  satisfy  all  fines  and  iees  and  expenses  necessary  for  the  re- 
newal of  any  lease  neglected  to  have  been  renewed  during  the 
time  of  his  possession  of  the  said  premises,  or  his  receipt  of  the 
rents  and  profits  thereof,  or  sudi  proportion  of  the  said  fines» 
fees  and  expenses,  as,  in  the  judgment  of  this  honorable  court, 
ought  to  be  paid  in  respect  of  the  life  estate  or  interest  of  the  said 
Thomas  Edward  Hulkes  in  the  said  premises. 

A  supplemental  bill  was  afterwards  filed,  stating  that  an  action 
had  been  commenced  against  the  said  David  Hermitage  Day  by 
the  assignees  of  the  bankrupt,  and  that,  by  a  verdict  in  favor 
of  the  assignees,  the  instrument  under  which  D.  H.  Day  received 
the  rents  and  profits  of  the  estates  was  found  to  be  void,  being 
taken  by  the  defendant,  Day,  with  the  knowledge  of  T.  B. 
Hulkes'  insolvency,  and  that  D.  H,  Day  had  alleged  that  he  had 
paid  over  all  the  money  he  had  received  to  the  assignees. 

This  supplemental  bill  charged  that  D.  H.  Day  had  not  acted 
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correctl J,  and  was  still  answerable  to  the  plaintifi^,  inaa- 
[*267]    much  as  he  ought,  from  time  to  time,  as  ^necessity  re- 
quired, to  have  renewed  the  leases,  and  done  the  re- 
pairs ;  and  that  the  assignees  could  only  have  reoovered  from  him 
the  surplus. 

D.  H.  Day,  by  his  answer,  stated  that  he  had  paid  over  the 
rents,  amounting  to  2,009Z.  145.  8c?.,  besides  costs,  to  the  assignees^ 
and  that  since  the  verdict  he  had  received  601.  on  account  of  the 
rent 

Mr.  Btckersieth  and  Mr.  Beames  for  the  plaintiff 

The  question  for  the  consideration  of  the  court  is,  whether  the 
plaintiff,  who,  under  the  will  of  Thomas  Hulkes,  are,  by  the 
death  of  their  father,  become  entitled  to  this  property,  can  call 
on  those  who  have  received  the  rents,  to  pay  the  fines  for  the  re- 
newal of  the  leases.  It  is  immaterial  whether  there  be  in  the 
leases  any  covenant  by  the  lessors  to  renew  the  interests  of  the 
lessees ;  it  is  sufficient  that  there  has  been  a  habit  of  renewal,  and 
the  tenant  for  life  and  those  claiming  under  him  are  not  entitled 
to  anything  until  the  payment  of  the  fines.  Mr.  Day,  having  re- 
ceived the  rents,,  is  liable,  notwithstanding  the  action  and  verdict 
against  him,  for  the  fines  for  renewal 

Mr.  Pemberton  far  D.  H.  Day :« — ^All  the  money  has  been  re- 
ceived from  Mr.  Day  by  the  asagnees  of  the  tenant  for  Kfe,  ex- 
cept about  fifty  pounds,  which  he  has  since  received.  The  decree 
against  him  will  be  to  deliver  up  the  deeds  in  his  possession  to 
the  plaintiflfe,  and  to  bring  into  court  the  sum  of  60Z.;  the  bill 
should  then  be  dismissed  as  against  him. 

Mr.  Barber  for  the  assignees,  was  instructed  to  resist  the  bill 
altogether.    Why  are  the  pkintiflEs  to  have  a  preference 

[*268]  for  the  sum  of  2,009i  over  the  other  creditors  *of  the 
bankrupt?  at  most  it  is  but  a  debt^  and  the  plaintiffi  can* 

not  have  a  specific  lien  on  that  sum. 


BEFORE  THE  MASTER  OF  THE  ROLLS.      268 

1829.— KichoiAB  v.  KicholaB. 

The  Master  of  the  Rolls  was  of  opinion  that  after  the  action 
at  law,  Mr.  Day  was  not  answerable  for  the  fines  for  renewal 
Declare  that  defendant  Day,  pay  the  50Z.  into  court,  and  bring 
in  the  deeds ;  the  bill  to  be  then  dismissed  as  against  him.  De- 
clare that  the  rents  received  by  the  assignees  fiom  Day,  are  to  be 
considered  as  received  subsequent  to  the  bankruptcy,  and,  as  such, 
liable  to  the  fines  and  expenses  of  renewal. 

The  assignees  are  liable  to  the  amount  received  from  the  de- 
fendant Day,  after  deducting  the  expenses  of  recovering  it  be- 
yond the  taxed  costs.  The  bankrupt's  estate  is  entitled  to  costs, 
charges  and  expense& 

Inquire  what  now  would  be  the  fine  to  be  paid  to  the  lessors, 
the  dean  and  chapter  of  Rochester,  in  order  to  place  the  plaintiffii 
in  the  same  situation  as  they  would  have  been  if  the  lease  had 
been  renewed  according  to  the  habit  of  renewing  of  the  dean  and 
chapter. 

Inquire  what  are  the  costs,  charges  and  expenses  of  the  as- 
signees in  recovering  firom  the  defendant  Day  the  sum  of  2,009{., 
that  being  the  fimd  liable  to  pay  the  fines  for  renewal. 

Reg.  Lib.  A.  1829,  fpL  417. 


♦Ann  Nicholas,  Widow,  and  orrHERS,  Plaintiffs;  and    [*209] 
Edward  Nicholas  and  T.  F.  Lewis,  Defendants. 

Will. — Bequest  of  Personally  partly  enumerated. — Debts. 

Bolls. — 1439:  December  2. 
R.  N.,  by  his  will,  gave  all  his  personal  estate  to  R.  F.  and  J.  N.,  that  i8  to  say, 
(he  then  enumerates  several  particulars,)  in  trust  for  the  following  purposes:  that 
the  same  be  not  liable,  or  resorted  to  for  the  payment  of  mortgages  or  bond  debts, 
nntQ  the  legacies^  debts  and  charges  theremafter  mentioned  should  be  satisfied; 
and  as  soon  as  that  could  be  effected,  the  same  was  to  be  resorted  to  in  relief  of 
his  zeal  estate.    The  testator  then  gave  several  legades  to  his  wifo  and  children ; 
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and  bequeathed  the  TeaidiiB^  after  the  respeotive  ehaiigee  theoebj  made  thereon, 
to  his  eldest  son. 
Heldf  that  the  residue,  as  well  as  the  enumerated  articles^  were  subject  to  the 
Oharges  in  the  will  menHoned. 

Robert  Nicholas,  Eiq.,  by  his  will,  bearing  date  tbe  20tli 
May,  1818,  devised  aO  his  real  estate  to  Thomas  Frankland 
Lewis,  Esq.,  and  his  heirs,  to  the  uses  therein  mentioned,  and 
then  declared  his  will  to  be  as  follows :  "  And  my  will  and  in- 
tention is,  that  all  the  said  manors,  messuages  and  tenements, 
&nns,  lands,  tithes,  hereditaments  and  premises,  so  devised  as 
aforesaid  to  the  said  T.  F.  Lewis  and  his  heirs^  shall  continno 
liable  and  charged,  exclusively  of  my  personal  estate,  with  all 
the  mortgages  and  bond  debts  which  when  I  die  shall  be  charged 
upon  the  same  and  unpaid,  such  debts  having  all  accrued  by  my 
wish  to  create  an  improvable  permanent  fond  for  the  provision 
of  my  present  large  family.  And  I  further  give  and  devise  my 
personal  estate  to  the  said  Roger  Frankland  and  John  Nicholas, 
and  the  survivor  of  them,  and  the  executors,  administrators  and 
assigns  of  such  survivOT,  that  is  to  say,  my  leasehold  house  in 
which  I  reside  in  Wimpole  street,  my  insurance  of  5,000^.,  pay- 
able by  the  Equitable  Insurance  Company.  Also  my  insurance 
of  3,000Z.,  payable  by  the  London  Life  Insurance  Company ;  and 
my  insurance  of  2,000t,  payable  by  the  Sun  Fire  Insurance 

Company ;  my  security  in  the  turnpikes,  (therein  de- 
[*270]    scribed ;)  my  rents  in  arrear ;  my  salary  of  office ;  all  *and 

whatever  moneys  I  may  at  such  time  have  in  the  funds, 
and  the  interest  thereof  and  other  moneys  whatsoever,  in  trust 
for  the  following  purposes,  that  is  to  say,  I  hereby  will  and  de- 
clare, that  it  is  my  will  and  intention,  that  die  same  be  not  liable 
or  resorted  to  for  the  payment  of  my  mortgages  or  bond  debts, 
or  for  my  aforesaid  annuities  and  legacies,  until  the  legacies^ 
debts  and  charges  hertinafier  mentioned  shall  be  satisfied  and 
paid  \  and  when  and  as  soon  as  that  can  be  effected,  it  is  my 
will  and  intention  that  the  same  shall  and  may  be  liable  and 
resorted  to  for  relief  of  my  said  real  estates.  And  I  therefore 
first  will  and  direct  that  my  simple  contract  debts  be  paid  there- 
out)  and  then  I  give  therefrom  to  my  dear  wife,  Anne,  if  she 
survive  mye,  the  sum  of  7002^  without  interest,  to  be  paid  to  her 
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witUn  seven  months  after  my  decease."  And  he  then  gave  the 
sum  of  800/.  to  trustees,  who  were  to  pay  the  dividends  thereof 
to  his  wife  for  her  life,  if  she  continued  his  widow ;  and  in  the 
events  therein  mentioned  the  800^  was  to  be  residuum  of  his 
personal  estate.  And  the  testator  gave  to  his  children  other 
legacies,  and  an  annuity  to  his  wife^s  parents,  and  ftirther  declared 
his  intention  as  follows :  ^'  And  I  give  all  the  rest  and  residue 
of  my  goods,  chattels,  personal  estate  and  effects  whatsoever, 
which  shall  remain  after  the  respective  charges  hereby  made  thereon^ 
to  my  dear  son,  Edward  Nicholas,  or  such  other  as  shall  be  my 
eldest  son  at  the  time  of  my  decesuse ;  or  in  case  of  the  death  of 
all  my  sons  before  me,  to  my  then  eldest  daughter." 

By  a  decree  made  in  this  cause  on  the  1st  December,  1827, 
the  master  was  directed  to  take  fche  accounts  of  the  personal 
estate;  and,  in  doing  so,  to  distinguish  between  such  parts 
thereof  as  consisted  of  the  particulars  mentioned  in  the  will,  and 
such  parts  thereof  as  constituted  the  rest  and  residue  of  such 
personal  estate  and  effects.  The  master  found,  and  by 
his  report  certified,  *that  the  rest  and  residue  of  the  tes-  [*271] 
tator's  personal  estate,  consisting  of  particulars  set  forth 
in  the  third  schedule  thereto,  received  by  Edward  Nicholas, 
amounted  to  the  sum  of  349/.  &.  7d,  and  that  there  were  some 
other  particulars  then  outstanding. 

This  cause  now  coming  on  for  further  directions,  the  question 
was,  whether  the  whole  of  the  personal  estate  of  the  testator 
passed  to  R.  Frankland  and  John  Nicholas,  and  was  by  the  will 
(after  payment  of  the  simple  contract  debts  and  legacies  charged 
thereon)  subject  to  the  payment  of  the  testator's  bond  and  mort- 
gage debts  in  exoneration  of  his  real  estates. 

Mr.  Bickerstethf  Sind  Mr.  Tennani  for  the  plaintiffe,  the  widow 
and  younger  children,  contended  that  the  will  was  clear ;  that 
the  testator  by  his  first  gift  intended  to  comprise  the  whole  of 
his  personal  estate,  such  words  as  "  scilicet''  are  merely  words  of 
suggestion  or  amplification,  and  are  not  words  of  restriction  or 
exception. 
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Mr.  Treslove  and  Mr.  BoupeU,  jun.,  for  the  defendants : — ^Why 
should  there  be  this  extensive  specification  if  the  testator  meant 
the  whole  of  his  personal  estate,  which  might  have  been  described 
as  his  personal  estate?  Nothing  but  the  enumerated  articles 
can  pass  ;(a)  at  least,  connecting  the  general  clause  with  the 
special  clause,  there  is  certainly  a  doubt  whether  the  whole  per- 
sonal estate  passed  by  the  first  bequest.  Where  there  is  a  clear 
intent  to  pass  the  whole,  the  court  will  enlarge  the  specified 
terms  ;{b)  but  when  such  intent  does  not  appear,  the  court  will 
not  do  so.    The  case  before  the  court  does  not  come  within  that 

class  of  cases  in  which  the  court  struggles  to  prevent  in- 
[♦272]     testacy,  for  here  the  residue  is  *disposed  o£(c)    The 

intent  of  the  testator  was,  that  the  personal  estate  gen- 
erally should  be  exempted  from  the  mortgage  and  bond  debts 
which  he  charged  upon  the  realty ;  and  that  is  not  inconsistent 
with  his  carving  out  a  portion  of  the  personal  e8tate.(rf) 

The  Master  of  the  Rolls  : — ^The  testator  meant  to  subject 
his  whole  personal  estate  to  the  same  trusts  as  he  has  declared 
with  respect  to  his  house  in  Wimpole  street,  and  the  other  enu- 
merated articles.  He  gives  his  personal  estate  to  his  executors, 
and  proceeds  to  enumerate  it.  It  so  happened  that  he  omitted 
some  particulars.  He  directs  what  they  are  to  do  with  the  sub- 
ject of  the  gift :  to  pay  certain  debts,  legacies  and  charges,  and 
concludes  with  a  residuary  gift,  "  I  give  all  the  rest  and  residue  of 
my  goods,  chattels,  personal  estate  and  effects  whatsoever,  which 
shall  remain  after  the  respective  charges  hereby  made  thereon, 
to  my  son  Edward  Nicholas."(l) 

(a)  Wild  V.  HoUzmeyer,  5  Ves.  310. 
(6)  Chaimers  v.  Storil,  2  V.  A  B.  222. 

[c)  BawUngsY.  Jennings,  15  Ves.  39. 

(d)  Howard  v.  Lord  Rous,  18  Ves.  131. 

(1)  In  a  devise  of  pcreonaltj  "  to  be  equally  divided  between  my  son  P.,  my 
daughters  B.,  C.  and  £.,  and  the  heirs  of  my  daughter  P. ;"  held,  that  the  Uttar 
take  but  one-fifth  among  them.  Ricks  v.  WiUiams,  1  Dov.  £q.  3.  A  testator  be- 
queathed a  large  estate  in  land  and  slaves  to  his  son,  and  by  a  subsequent  clause  of 
the  same  will,  gave  one  of  the  same  slaves  to  his  daughter ;  held,  tliat  the  legatees 
took  the  da  ves  by  moieties.  Fidd  v.  Eaton,  1  Dev.  £q.  283.  Testator  bequeaths 
three  slaves  and  one  thousand  dollars  to  trustees ;  and  directs  the  profits  of  the 
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Now  what  had  he  affected«with  those  charges  ?  Why  he  had 
affected  his  whole  personal  estate.  It  is  perfectly  clear  what  the 
intention  of  the  testator  was. 

davefl)  and  the  interest  of  the  money,  to  be  applied  to  the  maintenance  and  aapport 
of  his  daughter  M.  and  her  child,  and  on  the  death  of  his  daughter,  the  staves  and 
monej  to  be  given  to  her  child  or  children ;  the  above  advances  to  be  made  to  his 
'  said  daughter  M.,  independently  of  any  dum  testator  might  have  against  her  hus- 
band; held,  the  testator's  daughter  was  entitled  to  the  whole  profits  during  her  life, 
and  the  daughter's  child  had  no  right  to  demand  a  share  of  them  fbr  her  support  and 
maintenance.  WaUace  v.  DolcTs  exV^.,  3  Leigh,  268.  The  testator  devised  the  in- 
terest of  some  public  stock  to  his  daughter  for  life ;  and  at  her  death,  the  interest 
of  one-fourth  of  it  to  each  of  his  grandchildren,  and  at  their  decease,  the  principal 
and  interest,  to  be  disposed  of  by  them  to  their  heirs,  in  such  proportion  as  they,  by 
their  wills  respectively,  may  direct:  and  in  case  of  the  death  of  his  granddaughter, 
S.  C,  without  issue,  her  part  to  his  g^randdaugbter,  £.  C.  This  was  a  devise  of  one- 
fourth  of  the  principal  of  the  stock,  alter  the  death  of  the  testator's  daughter,  to  & 
C,  in  absolute  property.  WUkins  v.  Taylor,  6  Call,  150.  The  testator  devised  to  his 
wife  the  profits  of  all  his  estate,  except  such  moneys  as  might  be  due  to  him,  and 
one-half  of  the  interest  accruing  thereon,  with  power  to  sell  all  of  his  estate.  But  in 
case  she  married,  he  left  her  "  the  profits  aforesaid,  or  of  the  interest  aforesaid, 
arising  from  the  sales,  as  the  law  might  allow  her,"  with  such  of  his  furniture  as  she 
might  think  proper  to  take;  his  carriage  and  horses,  and  all  his  ready  money  on 
hand.  The  wife  married  without  having  renounced  the  will ;  held,  she  was  there- 
upon entitled  only  to  a  third  of  the  profits  of  the  lands  and  slaves  during  her  life,  to 
the  cash  on  hand  at  the  testator's  death,  and  a  third  of  the  furniture.  Dandridge  v. 
Dorrwgton,  5  Call,  361.  A  bequest  of  a  female  slave  and  her  increase,  ought  to  be 
construed  to  apply  only  to  future  offspring,  if  the  expression  be  not  enlarged  by  the 
context  of  the  will,  or  other  admissible  evidence.  But  parol  evidence  of  declarationa 
of  the  testator  cannot  be  received  to  explain  the  intention  of  the  bequest.  Evidence 
to  prove  the  situation  of  the  property  may  be  admitted.  FuUer  v.  PuUer,  3  Randolph, 
83.  A  residuary  devise  which  contains  an  enumeration  of  certain  articles  of  person- 
al property,  and  addi  "  all  the  estate  not  before  devised,  including  my  gig  and  saddle 
horse,"  is  not  a  general  residuary  devise,  but  shall  be  construed  to  include  only  prop* 
erty  of  the  same  kind  as  the  articles  enumerated.  Minor's  ex'ra.  v.  Dabneyy  3  Ran- 
dolph, 191.  Testator  bequeathed  a  slave  named  N.  "to  his  wife  during  her  natural 
life  or  widowhood ;"  and  in  a  subsequent  clause  of  his  will  says :  "  I  desire  that  the 
negro  woman  N.  shall  become  the  property  of  my  daughters  A.  and  6 ,  at  their 
mother's  death,  or  at  the  time  that  my  son  T.  arrives  to  sixteen  yean  of  age.  If  the 
widowhood  of  my  wife  should  terminate  before  her  natural  life,  N.  shall  remain  in 
this  place  for  the  support  of  my  children."  The  daughters  are  not  entitled  to  N. 
until  both  events  happen,  to  wit,  the  death  of  the  widow,  and  the  arrival  of  T.  to 
the  age  of  sixteen;  and  the  court  will  construe  the  word  "or"  conjunctively, 
to  effectuate  the  testator's  intention.  Oibboru  v.  Dunn,  3  Murphy,  648  Lega* 
dee  and  distributive  shares  are  not  affected  by  the  act  of  limitationa  Smart  6i 
oL  V.  Waierlufnaef  10  Terger,  9i,    After  the  aflsent  of  the  executor  the  title  vests  ia 
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Declare  that  the  residue  compriaed  in  the  third  schedxile  to 
the  report,  is  subject  to  the  charges  with  the  other  personal  es- 
tate enumerated. 


the  legatee,  and  the  property  is  not  liable  in  his  bands  to  execntioDS  sobsequmi^T' 
obtained  against  the  executor.  JfHuUin^s  AdministrcUor  y.  Brown^  2  Hill,  469.  By 
a  bequest  of  "  all  my  household  goods  and  ftimiture,  except  ray  plate  and  watch,*' 
eyeiything  about  the  houses,  that  had  been  usually  enjoyed  therewith,  will  pass. 
Camagny  v.  Execuiora  of  Marti'n,  2  Munf.  234.  A  bequest  of  personal  ohattela,  in 
these  words :  "  I  lend  to  my  daughter  P.  S.  four  negroes  durmg  her  natural  life,  and 
then  to  the  hens  of  her  body,"  vests  the  absolute  estate  in  the  first  taker.  Hinaon 
V.  PickeU,  1  HiU,  37.  The  term  "  lend,"  'm  a  bequest,  will  be  considered  synony- 
mous with  *^give,"  unless  it  is  manifest  that  the  testator  did  not  intend  the  legal 
estate  to  pass  to  the  legatee.  lb.  After  a  bequest  to  P.  S.  for  life,  a  limitation  over, 
to  the  heirs  of  her  body,  enlarges  the  life  estate  into  an  abftolute  one,  unless  the  re- 
mainder can  take  effect  lb.  A  legacy  to  one  of  the  testator's  next  of  kin,  "  which 
will  include  every  part  of  my  estate  intended  for  him,"  will  not  bar  his  daim  to  a 
share  of  the  residue  undisposed  oC  Ford  v.  Whadbee^  1  Dev.  k.  Batt  16.  A  legacy 
may  be  charged  on  land  by  inference.  The  intent  governs.  Eubler*8  Admmistraior 
▼.  Whitematij  2  Harr.  Rep.  401.  If  debts  or  legacies  are  directed  to  be  paid  by  the 
executor,  and  land  is  devised  to  him,  the  land  is  chargeable,  if  it  appear  that  the 
payment  of  such  debts  or  legacies  was  an  object  first  to  be  accomplished,  in  prefer- 
ence to  the  devisee's  interest  in  the  land.  lb.  A  legacy  to  an  unincorporated  asso- 
ciation, with  a  direction  that  it  shall  go  to  the  treasurer  thereof  for  the  time  being, 
is  given  to  a  person  as  capable  of  being  identified  as  any  other  individual,  and  the 
trust  upon  which  he  is  to  take  it  is  indicated  with  certainty.  Tucker  v.  Seamen^$ 
Society^  7  Met.  Rep.  189.  A  testator  gave  a  legacy  to  '*the  Seamen's  Aid  Society 
in  the  city  of.  Boston."  Another  society,  denominated  "  the  Seamen's  Society," 
daimed  the  legacy,  and  offered  evidence  to  prove  that  the  testator  had  no  knowledge 
of  the  existence  of  the  society  named  in  his  will;  that  he  knew  of  the  existence  of 
said  other  society,  was  deeply  interested  in  its  objects,  had  contributed  to  its  fiinds, 
and  had  frequently  expressed  a  determination  to  give  it  a  legacy;  that  he  directed 
the  scrivener  who  wrote  his  will  to  insert  the  legacy  as  made  to  said  society ;  that 
scrivener,  not  knowing  the  existence  of  said  society,  told  the  testator  that  the  name 
of  the  society  was  '^the  Seamen's  Aid  Society;"  and  that  the  testator  thereupon 
submitted  to  have  that  name  inserted :  Held,  that  this  evidence  was  inadmissible, 
and  that  "  the  S(»amen*s  Aid  Society  "  was  entitled  to  the  legacy.  lb.  In  ascer- 
taining the  intention  of  the  testator,  when  he  has  not  charged  his  lands  expressly 
with  the  payment  of  debts  or  legacies,  we  must  be  governed  not  only  by  the  expres- 
sions of  the  will,  but  by  the  situation  of  the  prc^rty  disposed  of  and  of  the  person 
taking  it.  Van  WtnJde  v.  Van  Houten^  2  Green's  Ch.  Rep.  172.  A  general  residu- 
ary ckuae,  embracing  real  and  personal  estate,  where  nothing  but  pecuniary  legades 
are  previously  given,  and  where,  of  course,  nothing  else  could  be  taken  out  of  the 
real  estate,  so  as  to  constitute  a  residue,  is  not  to  be  taken  as  fbll  evidence  that  the 
legacies  are  to  be  charged  on  the  land ;  but  it  is  some  evidence.  It  is  a  circum- 
stance which,  taken  in  connection  with  others,  may  satisfy  the  ijalnd  of  the  testator's 
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By  tlie  decree  it  is  declared  that  the  general  personal  estate 
passed  to  Roger  Frankland  and  John  Nicholas,  and  ought  to  be 
applied  in  or  towards  payment  of  the  bond  and  mortgage  debt» 
of  the  testator  in  exoneration  of  the  real  estate. 

Reg.  Lib.  B.  1829,  fol.  801. 

intentloiL  lb.  Reaidoaiy  clauses  are  usuallj  introduced  to  prevent  an  intestacy 
as  to  any  part  of  the  estate,  and  are  construed  accordingly.  They  generally  follow 
specific  deviaes  and  conclude  the  will  But  when  the  whole  of  a  large  estitte,  ex- 
cepting two  or  three  pecuniary  legacies,  Is  embraced  in  the  residuary  clause,  and  no- 
where else,  it  is  fiur  to  infer  that  somethmg  more  was  meant  than  a  bare  prevention 
of  intestacy.  lb.  Such  instances  are  not  fi^quent,  and  when  they  occur  may  justly 
be  considered  as  affording  some  evidence  of  tlhe  mind  of  the  testator.  It  may  be 
small,  but  it  should  have  its  weight  lb.  The  fact  that  the  legacy  is  a  provision 
for  a  child,  one  of  the  heirs,  and  not  a  legacy  purely  voluntary,  as  to  a  stranger  or 
one  having  no  diums  of  nature  or  kindred,  is  a  circumstance  going  to  show  an  inten- 
tion to  charge  the  legacy  on  the  land.  lb.  Soy  the  &ct  that  the  residuaiy  legatees 
and  the  executors  are  the  same  persons,  though  not  full  evidence  of  an  intention  to 
charge  the  land,  is  a  circumstance  going  to  show  an  intention  to  charge  the  legacy 
on  the  land.  lb.  So,  the  fact  that  the  residuary  legatees  and  the  executors  are  the 
same  persons,  though  not  fuU  evidence  of  an  intention  to  chai^ge  the  land,  is  a  cir- 
cumstance entitled^to  consideration,  in  ascertaining  the  testator's  intention.  lb. 
The  fact  that  a  part  of  the  legacy  is  in  consideration  of  land  of  the  legatee  appropri- 
ated by  the  testator  to  his  own  use,  is  of  great  importance  in  ascertaining  the  inten- 
tion of  the  testator,  and  a  strong  circumstance  in  favor  of  charg^g  the  land.  lb. 
Will  any  of  the  foregoing  drcumstanoes,  standing  alone,  ascertain  the  intention  ot 
the  testator  to  charge  the  land,  with  sufiQcient  certainty  to  found  a  decree?     Quaere^ 

n>. 
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♦Harrison  v.  Harrison  and  others,  and  his    [*273] 
Majesty's  Attorney-General. 

Devise  aTid  Bequest — Charities, — Mortmain, — Mortgages, — Moneys- 
arising  fr(m  SaJe  of  Lands. 

RoLL8^-1829:  3d  December. 

Testator  directed  the  prodace  of  hia  real  and  personal  estate  to  bo  inTested. 

Part  of  the  personalty  consisted  of  mortgages  and  securities  on  real  and  leasehold 

estates. 
Part  consisted  of  a  sum  of  money  due  on  a*  covenant  to  sell  a  freehold  house. 
Testator  gave  various  legacies  to  charities. 
He  also  gave  the  residue  to  charities. 

Held  void  as  to  the  mortgages  and  money  due  on  the  sale  of  the  freehold. 
The  charities  to  abate  pro  rata  in  respect  of  the  legacies  and  residue. 
A  bequest  to  the  widow  of  testator  in  lieu  of  dower  does  not  preclude  her  from  her 

daun  on  the  personal  estate  as  the  widow  of  a  freeman  of  London. 
Bequest  of  a  sum  of  602.  to  each  of  the  three  children  of  A.    Norw  A.  had  five 

children.    Held,  that  each  child  was  entitled  to  502. 

Henry  Harrison,  by  his  will,  after  giving  1,000?.  to  his  wife 
in  lieu  of  dower,  and  several  small  legacies,  and  directing  the 
produce  of  his  real  and  personal  estate  to  be  invested,  and  the 
dividends  or  annual  income  thereof  to  be  applied  for  the  use  and 
benefit  of  his  ^vife  and  daughter,  and  the  survivor  of  them,  di- 
rected that  the  principal  moneys  should  be  applied  in  payment 
of  the  several  legacies  thereinafter  mentioned :  they  were  lega- 
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tjies  to  relations  and  other  persons,  and  several  legaciies  of  lOOi, 
200Z.,  and  other  sums,  to  eleven  diCGarent  charities ;  and  after  the 
death  of  his  wife  and  daughter,  the  testator  dedared,  that  the 
trustees  of  his  will  should  stand  possessed  of  the  residue 
[*274]  of  his  personal  ^estate,  in  trust  for  the  same  eleven  chari- 
ties. This  bill  was  filed  by  the  next  of  kin  of  the  testa- 
tor's daughter,  Mary  Lydia  Harrison,  and  prayed  that  the  devise 
and  bequest  by  the  testator,  to  the  treasurers  of  the  several  chari- 
ties of  his  freehold  and  leasehold  premises,  and  of  the  moneys  to 
be  produced  or  to  arise  by  the  sale  thereof;  and  also  of  the  mo- 
neys due  to  the  testator  at  the  time  of  his  death  on  mortgage, 
secured  by  the  deposit  of  title  deeds,  or  otherwise  connected  with 
real  estate,  should  be  declared  void  by  force  of  the  statute,  and 
that  the  testator  should  be  declared  to  have  died  intestate  with 
respect  thereto ;  and  that  the  usual  accounts  might  be  taken  by 
the  master. 

At  the  original  hearing,  it  was  referred  to  the  master,  to  take 
an  account  of  the  personal  estate,  and  the  master  was  to  distin- 
guish what  part  of  the  personal  estate  did  not  consist  of  leasehold 
property,  or  of  money  lent  upon  mortgage,  or  upon  the  deposit 
of  title  deeds,  or  was  otherwise  connected  with  real  estate.  And 
the  master  was  also  to  state,  what  real  and  leasehold  estates  the 
testator  died  seised  or  possessed  of,  and  what  part  of  the  testator's 
personal  estate  was,  at  the  time  of  his  death,  outstanding  upon 
mortgage,  or  upon  the  security  of  title  deeds  deposited  with  him, 
or  otherwise  connected  with  real  estate. 

The  master  found  that  the  testator,  at  the  time  of  his  decease, 
was  possessed  of  a  freehold  house,  which  he  had  demised  for  a 
term  of  seven  years,  and  covenanted  to  convey  at  the  expiration 
of  the  term,  in  fee,  upon  being  paid  700t ;  this  term  expired  after 
the  death  of  the  testator,  who,  by  his  will,  directed  the  sale  to  be 

completed ;  and  the  lessees  were  ready  to  pay  the  700L 
r*275]    and  complete  the  contract  on  their  *part.    The  master 

also  reported,  that  the  testator  was  possessed  of  a  lease* 
hold  house ;  that  he  was  entitled  to  8,000^.,  secured  by  mortgage 
of  freehold  and  leasehold  premises ;  to  a  sum  of  2002.  on  a  prom- 
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igsorj  note,  aooompamed  by  a  deposit  of  a  lease  for  a  term  of 
years ;  to  a  fttrther  sum  of  700Z.  secured  by  a  mortgage  of  copy- 
hold premises;  and  divers  other  sums  of  money,  secured  on 
mortgage  of  freehold  and  leasehold  property.  The  amount  of 
all  the  Slims  arising  from  leasehold  estates,  and  secured  on  mort- 
gage and  otherwise  on  real  estate,  was  6,829/. ;  and  the  amount 
of  the  other  sums,  not  arising  from  leasehold  estates  or  money 
secured  on  mortgage,  was  6,0412. 

The  several  pecuniary  legacies  were  paid  some  time  sinoe. 

The  legacies,  and  funeral  and  testamentary  expenses,  (except 
the  legacies  to  charities,  and  also  the  legacy  to  the  widow,  which 
had  been  satisfied  by  a  transfer  of  stock,)  amounted  to  4,876/. ; 
and,  in  fact,  the  pure  personal  estate,  unconnected  with  realty, 
amounted  to  what  was  almost  sufficient  to  cover  the  charitable 
as  well  as  the  other  legacies. 

The  contract  for  the  ft-eehold  house  has  since  been  carried 
into  effect 

Mr.  Bickerateih  and  Mr.  Jeremy^  for  the  plaintiffs,  contended 
that  the  gift;  to  charities  of  so  much  of  the  general  estate  as  was 
connected  with  the  realty  would  fail,(a)  and  go  to  the  next  of 
kin.    There  were  many  cases  on  this  subject. 

*Mr.  Wray  for  the  Attorney-General :— The  testator     [*276] 
having  contracted  in  his  lifetime  for  the  sale  of  the  free- 
hold, it  became  personal  estate ;  and  in  the  case  of  JemmeU  v. 
Virrill^  Lord  Gifford  held  that  it  became  personal  estate. 

This  point  then  stood  over  to  be  argued  on  the  Monday  fol- 
lowing. 

Decemher  6th, — This  cause  was  again  mentioned. 

The  Master  op  the  Eolls,  after  adverting  to  the  words 
(a)  9  G.  n,  c.  M. 
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of  the  will,  proceeded  thus :  the  mortgagee  has  the  legal  estate 
in  the  land,  subject  to  redemption.  If  the  mortgagor  does  not 
redeem,  the  mortgagee  becoihes  the  absolute  owner;  and,  there- 
fore, it  is  an  interest  in  land  within  the  meaning  of  the  statute. 
Now  where  is  the  difference  between  a  mortgagee  and  a  vendor 
under  a  contract  only,  no  money  haviug  been  paid  ?  Is  the 
mortgagee  possessed  of  the  legal  estate  ?  So  is  the  vendor.  If 
the  mortgage  is  not  paid,  the  estate  of  the  mortgagee  becomes 
absolute.  So  if  the  vendee  does  not  pay  the  purchase  money, 
the  vendor  retains  the  absolute  property  of  the  lani  This, 
therefore,  is  an  interest  charging  the  land ;  'and  though  it  does 
not  come  within  the  words  of  the  statute,  is  plainly  within  its 
equity. 


Another  point  in  this  case  was  this :  the  testator,  by  his  will, 
gave  his  wife  1,000Z.  in  lieu  of  dower. 

The  testator,  as  was  found  by  the  master's  report,  was  a  free- 
man of  London ;  and  it  was  urged  that  the  legacy  barred  her 
customary  rights  to  the  personalty  as  the  widow  of  a  freeman. 

[*277]        *The  court  held  that  the  widow  was  bound  to  elect 
between  her  dower  and  the  l,OOOZ.,but  that  she  was  not 
by  that  bequest  precluded  from  taking  any  part  of  the  personal 
estate  to  which  she  was  entitled  as  the  widow. 


Decree.  The  ftineral  and  testamentary  expenses,  debts  and 
legacies,  (except  the  legacies  to  charities,)  and  the  costs  to  be 
paid  out  of  the  pure  personal  estate  and  his  personalty  connected 
with  real  estate,  pro  rata. 

So  much  of  the  charity  legacies  as  is  proportioned  to  the 
amount  and  value  of  the  personal  estate  as  consisted  of  mort- 
gages, money  lent  upon  the  deposit  of  title  deeds,  leasehold  and 
other  interests  in,  or  any  charges  or  incumbrances  affecting  real 
estate,  is  void  by  virtue  of  the  statute  9  G.  II,  c.  86. 
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So  much  of  the  charity  legacies  as  is  proportioned  to  the 
amount  and  value  of  the  other  parts  of  the  personal  estate,  is 
good. 

The  gift  of  so  much  of  the  residue  of  the  testator's  personal 
estate  as  does  not  consist  of  mortgages,  money  lent  upon  the  de- 
posit of  title  deeds,  leasehold  and  other  interests  in,  or  any 
charges  or  incumbrances  affecting  real  estate,  is  good. 

So  much  of  the  residue  as  consists  of  mortgages,  &c.,  is  undis- 
posed of,  and  is  divisible  between  Mary  Harrison,  the  widow, 
and  the  next  of  kin  of  the  testator  living  at  the  time  of  his  death, 
and  their  representatives. 

*The  testator  having  been  a  freeman  of  the  city  of    [*278] 
London,  the  widow  is  entitled  to  four-ninths,  and  the 
other  five -ninths  go  to  the  administrator  of  the  testator's  daugh- 
ter, his  only  next  of  Jan. 

The  covenant  in  the  lease  did  not  convert  the  proceeds  of  the 
sale  of  the  freehold  house  into  pure  personalty,  so  as  to  exempt 
it  from  the  9  G.  II,  c.  86,  and  the  same  is  to  be  considered  as  part 
of  the  testator's  property  connected  with  the  real  estate. 

The  widow  is  entitled  to  l,000t  bequeathed  to  her  in  bar  of 
dower,  and  she  is  not,  by  the  bequest  thereof,  precluded  from 
taking  any  part  of  his  personal  estate  to  which  she  is  entitled  as 
such  widow. 

The  testator  having  also  given  to  the  two  sons  and  the  daugh- 
ter of  Thomas  Lovell  50?.  each,  and  the  master  having  reported 
that  Thomas  Lovell  had  in  &ct  five  children,  viz.,  one  son  and 
four  daughters,  the  court  decreed  that  the  five  children  were 
severally  entitled  to  60L  each.(a) 

Reg.  Lib.  A.  1829,  fol.  498. 

(a)  See  Jbmkku  r.  Ibrnkint,  S  Aik.  267,  and  2  Yea.  664;  Oarvev  t.  MOfbert,  19 
Yes.  126;  StObingy.  WoOey,  2Bro.Gh.B.  86;  lCk>x,250;  SooU  y.  IMumlel,  2 
Bra  0.  0.  86,  and  Sleeeh  y.  Tkomingkmt  2  Yea.  660;  and  see  note  to Panont  y.  i\ir- 
MM,  1  Yea  jnn.  267,  2d  edit. 
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[*279]    *LoRD  Dorchester  and  others  v.  The  Earl  op 
Effingham  and  others. 

Eocecutor's  LiabiUiy, 

HoiJiB. — 1829:  16th  December. 

Szecutors  depositing  moneys  belonging  to  the  estalj^  with  the  same  persona  aa  the 

testator  entmsted  with  his  moneys  in  his  lifetime,  although  they  are  not  bankers, 

are  not  liable  for  a  loss  sustained  by  their  bankruptcy. 

This  was  a  suit  for  carrying  into  execution  the  will  of  the  late 
Lord  Dorchester,  and  tiie  cause  now  coming  on  for  Jfiirther  direc- 
tions, the  question  was,  Whether  Mr.  T.  P.  Courtenay,  the  sur- 
viving executor,  should  be  personally  charged  with  the  loss  of 
1,577^.  145.  2d.  occasioned  by  the  failure  of  Messrs.  Goodall  and 
Turner,  or  that  the  loss  should  fidl  upon  the  estate  of  the  testa- 
tor? 

At  the  original  hearing  it  was  ordered,  that  the  master  should 
inquire,  whether  any,  and  what  sum  of  money  forming  part  of 
the  several  balances  reported  due  from  the  defendants  upon  the 
several  accounts  in  the  master's  report  mentioned,  or  which  should 
be  reported  due  from  them,  or  any  of  them,  upon  the  aotjounts 
thereinbefore  directed  to  be  taken,  or  carried  on,  were  at  any 
time  or  times,  and  when,  deposited  by  the' defendants,  Richard 
Earl  of  EflSngham,  Thomas  Carleton  and  Thomas  Peregrine 
Courtenay,  or  any  of  them,  in  the  hands  of  any  and  what  bank- 
ers or  agents,  or  were  received  by  such  bankers  or  agents,  and 
whether  they  at  any  time,  and  when,  became  bankrupts ;  and 
whether  any  and  what  sum  or  sums  of  money,  forming  part  of 
such  respective  balances,  remained  in  the  hands  of  such  bankers 
or  agents  at  the  time  of  their  becoming  bankrupts.  And  the 
master  was  to  state  any  special  circumstances. 

The  master,  by  his  report,  foimd  that  the  several  sum» 
[*280]    of  money  therein  mentioned  had  been  received  *by 
Meiasrs.  Goodalj  and  Turner  as  the  bankers  of  the  ex- 
ecutors, and  tha,t  a  balance  of  1,6772.  14jl  M,  r^nained  due  &oia. 
them  at  the  time  of  their  bankruptcy.    And  the  master  found 
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the  following  special  circumstances :  That  the  testator  for  several 
years  preceding  his  death,  employed  Messrs.  Goodall  and  Turner, 
of  Qarlick  Hill,  London,  merchants,  as  his  agents  in  London, 
tiicy  having  succeeded  to  the  business  of  Sir  Brook  Watson,  who 
was  an  old  and  intimate  fiiend  of  the  testator.  That  they  were 
empowered  by  the  testator  to  receive  the  dividends  upon  his 
stock,  and  they  accordingly  received  the  same  untU  his  death,  at 
which  time  there  was  a  balance  of  2651.  Ids,  8rf.  in  their  hands; 
and  that  after  the  death  of  the  testator,  the  defendants,  the  ex- 
ecutors, continued  to  employ  the  said  Messrs.  Goodall  and  Tur- 
ner as  their  bankers,  attorneys,  or  agents,  in  like  manner  as  they 
had  been  employed  by  the  testator  in  his  lifetime ;  and  that  all 
moneys  which  came  to  the  hands  of  the  defendants,  the  execu- 
tors, were  paid  into  the  house  of  Messrs.  Goodall  and  Turner,  on 
the  executorship  account  of  the  defendants.  And  he  found  that 
Messrs.  Goodall  and  Turner  were  merchants  trading  principally 
to  Canada,  and  not  l)ankers  generally ;  that  a  commission  of 
bankrupt  was  issued  against  them  in  the  month  of  June,  1817, 
by  the  description  of  William  Goodall  and  John  Turner,  of  Gar- 
lick  Hill,  in  the  city  of  London,  merchants  and  co-partners,  deal- 
ers and  chapmen,  upon  which  they  were  declared  bankrupts ;  at 
which  time  there  remained  in  their  hands  a  balance  of  1,577Z. 
145.  2d.  due  to  the  said  executors  as  thereinbefore  mentioned. 

The  will  of  the  testator  did  not  contain  any  clause  to  indem- 
nify the  trustees  against  any  loss  which  might  happen  to  the 
trust  property  by  being  deposited  with  any  banker  or  other  per- 
son for  safe  custody. 

*Mr.  Tinney  and  Mr.  Walker  for  the  plaintiflfe.  [*281] 

Mr.  Bickersidh  for  the  executors. 

Mr.  Teed^  for  Lady  Dorchester  and  another. 

The  Master  of  the  Rolls  thought  that  no  blame  could  be 
imputed  to  executors,  who  employed  the  same  persons  as  the  tes- 
tator had  placed  confidence  in.    An  executor  was  not  charge- 
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able  unless  lie  acted  fix>m  coirupt  motives,  or  crassa  rvegUgentia. 
It  was  not  the  practice  of  the  court  for  executors  themselves  to 
apply  to  pay  moneys  into  court.  The  court  does  not  act  too 
rigidly  towards  executors,  the  office  being  a  difficult  one ;  if  it 
did,  no  one  would  be  found  to  act  as  executors. 

His  Honor  decreed  that  the  executors  were  not  liable  for  the 
moneys  lost  by  the  failure  of  Messrs.  Goodall  &  Turner. 

Reg.  Lib.  B.  1829,  foL  «88. 


[*282]    *Between  Samuel  Lees,  Plaintiff;  and  Johk  Nut- 
tall  AND  WILLLA.M  Walker,  Defendants. 

Vendor  and  Purchaser, — Attorney  and  Client 

Weqtminstbk  Hall. — 1829:  November  24th. 

An  ottomey  having  been  employed  to  purchase  an  estate  for  his  client,  entered  into 

a  contract  In  his  own  name,  and  insisted  upon  holding  it  in  his  own  right. 
Decreed  to  convey  to  his  client,  the  plaintiff. 

The  plaintiff,  (in  right  of  his  wife,)  and  her  sister,  as  the  next 
of  kin  of  Henry  Wallis,  the  younger,  were  entitled  for  the  resi- 
due of  two  terms  of  1,000  years  each  to  ceftain  lands  within  the 
parish  of  Long  Eaton  as  a  security  for  certain  sums  of  money, 
and  the  plaintiff  was  in  the  possession  or  occupation  of  the  mort- 
gaged premises,  or  in  receipt  of  the  r^nts  and  profits  thereof. 

The  bill,  after  stating  these  facts,  set  forth,  that  the  defendant 
Nuttall  was  a  solicitor,  and  had  been  employed  by  the  plaintiff 
to  purchase  the  equity  of  redemption  from  Mr.  William  Walker, 
the  heir  at  law  of  the  mortgagor ;  but  that,  the  defendant  Nuttall 
purchased  the  estate  on  his  own  account.  The  agreement  be- 
tween Nuttall  and  Walker  bears  date  the  29th  day  of  March, 
1824 ;  and  the  bill  prayed,  that  it  might  be  declared  that  the  de- 
fendant Nuttall  was  a  trustee  thereof  for  the  plaintiff,  and  that 
he  should  convey  the  same  to  the  plaintiff)  on  receiving  from  the 
plaintiff  the  purchase  money. 
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R.  BoDsell,  who  married  a  daughter  of  the  plaintiff  Sarah^  the 
wife  of  John  Bonsell,  and  Elizabeth  Lees,  spinster,  deposed  that 
the  defendant  NuttaU  was  employed  as  the  solicitor  of  the  plain- 
tiff from  the  year  1817,  up  to  the  month  of  March,  1824, 
and  frequently  *came  to  the  plaintiff's  house  on  profes-  [*288]. 
sional  business.  That  the  plaintiff  in  the  presence  of 
deponent,  consulted  the  defendant  NuttaU  about  the  propriety  of 
purchasing  the  equity  of  redemption  or  reversion  of  the  estate 
and  premises,  and  that  NuttaU  adyised  the  plaintiff  to  become 
the  purchaser,  and  that  the  plaintiff  authorized  NuttaU  to  effect 
the  purchase  on  the  best  terms  he  could. 

Mr.  Oirling  proved  a  letter  from  Walker  to  the  plaintiff,  dated 
the  25th  of  March,  1824,  offering  to  seU  the  property  to  him  for 
1,200^.,  and  that  he  delivered  it  to  the  plaintiff  on  the  foUowing 
day.(a) 

Lees,  the  younger,  deposed  that  he  went  to  the  defendant 
Walker,  by  the  direction  of  the  plaintiff,  and  told  him  he  was 
come  to  purchase  the  estate,  and  to  give  him  the  money  for  it 
mentioned  in  his  letter,  that  the  defendant  Walker,  said  very 
well,  and  so  it  was  concluded ;  but  that  the  defendant  Walker 

refused  to  go  over  to to  sign  a  more  formal  agreement  by 

reason  of  his  being  lame,  when  the  deponent  said,  we  wiU  send 
a  lawyer  over.  This  witness  ftirther  deposed,  that  on  the  27th 
of  March,  1824,  he  went  to  the  oflSce  of  the  defendant  NuttaU, 
by  the  direction  of  the  plaintiff,  and  then  told  him  that  the  plain- 
tiff had  bought  the  estate  for  1,200Z. ;  when  NuttaU  got  up  in  a 
violent  rage  and  began  to  swear,  and  said,  "  You  have  ruined 
yourself  and  your  family,  and  I  have  been  over  there,  what  I 
have  been  building  up  you  have  been  pulling  down  ;  why  did 
not  you  come  over  to  me  at  the  first?"  and  afterwards 
NuttaU  said,  "  You  know  I  was  buying  *it  for  you." —  [*284] 
(The  rest  of  this  witness'  evidence,  and  the  testimony  of 
the  other  witnesses,  are  set  forth  in  his  Honor's  judgn\ent.) 

(a)  This  letter  was,  from  ciroamstaDoee  attending  it,  considered  to  be  onlj  a  pny 
posal,  and  the  plaintiff's  counsel  then  proceeded  with  the  case  on  the  ground  of 
equitable  fraud,  and  that' NuttaU  was  a  trustee  fi>r  the  plaintiff 
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Mr,  Pepys  and  Mr.  Kenyon  Parker  for  the  plaintiff. 

Mr.  Bickersteth  and  Mr.  THomas  Parker  for  the  defendant 
Nuttall. 

Mr.  Dotiglas  for  the  defendant  Walker. 

The  Master  of  the  Rolls  : — Mr.  Walker  must  have  the 
bill  dismissed  against  him  with  costs.  Mr.  Walker,  it  appears, 
has  conveyed  the  fee  of  the  estate,  which  carries  with  it  the  equity 
of  redemption  to  Mr.  Nuttall,  consequently  there  is  no  purpose 
for  which  Walker  could  be  brought  before  the  court.  In  truth 
the  plaintiff  never  had  any  equity  against  Walker,  because  the 
alleged  agreement  with  Walker  is  not  an  agreement  which,  in  a 
court  of  equity,  would  have  bound  Walker ;  at  all  events,  there- 
fore, Mr.  Walker  must  be  dismissed,  and  have  his  costs. 

With  respect  to  the  other  part  of  the  case,  however  strenuously 
and  ingeniously  it  may  be  argued,  it  is  difficult  to  conceive  a 
case  more  clear  in  point  of  fact  than  this  is.  Mr.  HaHs  says,  in 
the  month  of  March,  1824,  he  was  present  at  a  conversation  be- 
tween Nuttall  and  the  plaintiff;  that  the  plaintiff  then  explained 
to  Nuttall  the  motives  which  he  had  to  desire  to  become  the  pur- 
chaser of  this  particular  property ;  that  Nuttall  strongly  recom- 
mended him  to  become  the  purchaser,  and  that  the  plaintiff  gave 
him  an  authority  to  buy  at  such  price  as,  in  his  discretion,  he 
thought  proper.  The  evidence  of  Mr.  ftalls  in  this  re- 
[*285]  spect,  is  confirmed  by  two  members  *of  the  family; 
they  do  not  name  the  particular  day,  but  they  state  the 
conversation  precisely  to  the  same   'T*»ct  as 'Mr.  Halls  has  stated  it, 

m 

Mr.  Halls  goes  on  to  state,  that  at  another  time  Nuttall  and  he 
conversed  together  on  the  subject  of  the  plaintiff's  purchase ; 
that  it  was  observed  by  Nuttall,  that  the  plaintiff  had  no  money, 
and  that  he  could  not  become  the  purchaser ;  and  Mr.  Halls  then 
93ked  Nuttall,  suppose  I  were  to  assist  him  with  the  money, 
could  it  be  secured  on  the  property  ?  Now,  Nuttall  answered  it 
could  be  secured  by  a  mortgage  of  the  property,  and  NuttaU  pro- 
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ceeded  to  saj,  *^  I  think  in  this  case  it  would  be  wise  ihaX  there 
shoold  be  ft  wiitteti  audiorit^f  ^ven  by  the  plaintiff  to  you  and 
to  me,  (that  is  to  Nuttall  and  Halls,)  not  only  to  buy  the  property, 
but  to  sell  it  again,  so  as  to  afford  an  immediate  repayment  of 
the  money  that  you,  Halls,  as  his  friend,  should  advance  towards 
the  purchase."  And,  upon  that  occasion,  Nuttall  says,  "  I  will 
show  you  what  sort  of  an  authority  it  shoidd  be,"  and  he  imme- 
diately writes  a  paper,  which  is  produced  in  evidence,  in  which 
the  plaintiff  is  made  to  request  Mr.  Nuttall,  to  prepare  a  power 
of  attOTney,  to  authorize  him  and  HaUs  to  purchase  the  property, 
and  then  to  resell  it,  with  a  view  to  the  payment  of  what  should 
be  advanced  by  the  plaintiff's  fiiends.  Now  it  is  impossible  to 
say  that  there  can  be  the  least  doubt  on  these  &cts,  that  Nuttall 
had  consented  to  become  the  agent  of  the  plaintiff  for  the  pur- 
pose of  this  purchase.  But  suppose  all  this  was  out  of  the  ques- 
tion, suppose  we  knew  nothing  of  the  transaction  except  what 
takes  place  after  the  agreement  which  is  made  in  oonsequenoe  of 
the  intervention  of  Mr.  Girling,  a  medical  gentlemen,  who  at* 
tended  both  femilies ;  this  agreement  (and  it  is  considered  a  parol 
agreement  only)  appears  to  hjive  been  made  on  the  24th 
of  March.  This  *agreement  being  made,  Mr.  Halls  and  [*2861 
the  plaintiff  met  on  the  26th ;  they  attend  Mr.  Nuttall, 
for  the  very  purpose  of  having  a  regular  written  agreement  pre- 
pared, in  order  to  make  it  a  binding  contract  Now  the  very 
circumstance  of  their  attending  on  Mr.  Nuttall  for  this  purpose, 
is  a  most  strong  corroboration  of  the  fiict,  that  Mr.  Nuttall  was  . 
considered  by  the  plaintiff  as  his  attorney  for  this  purpose. 

When  they  tell  Mr.  Nuttall  that  the  plaintiff  has  engaged  to 
pay  l,200t,  and  agreed  with  him  to  prepare  a  written  agreement, 
Mr.  Nuttall  says,  "  why  you  have  thrown  2  or  300Z.  away ;  if  i 

Girling  had  not  interfered,  and  this  transaction  had  b^n  left  to 
me,  I  should  have  been  able  to  have  purchased  this  for  2  or  300t  , 

less ;  you  have  in  truth  thrown  away,  therefore,  this  sum.    Now  I 

my  recommendation  to  you  (and  it  is  a  recommendation  in  his  i 

character  of  attorney)  is,  that  you  should  immediately  go  to  Mr. 
Walker,  and  be  off  this  agreement  if  you  can."  This  is  the  re* 
commendation  that  Mr.  Nuttall  gave. 
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Well,  now,  suppose  there  was  nothing  else  in  the  case ;  here 
these  parties  apply  to  Mr.  Nuttall  as  their  solicitor  with  respect 
to  this  purchase,  as  their  agent  in  this  purchase,  and  he  advises 
them,  that  they  have  given  too  much,  and  recommends  it  to  them 
to  endeavor  to  be  off  the  bargain.  They  are  not,  however,  at  all 
disposed  to  follow  this  advioe,  they  are  content  with  the  sum 
which  is  agreed  to  be  given.  Now,  this  is  on  the  26th ;  on  the 
27th,  there  is  a  conversation  with  Mr.  Halls,  and  he  repeats  to 
Mr.  Halls  what  he  had  said  to  Girling  and  the  plaintiff's  son,  he 
tells  him  they  have  given  this  sum  of  money,  and  that  he  con- 
siders it  was  so  much  money  thrown  away.  The  27th  happened  to 

be  on  Saturday ;  on  the  Monday,  Mr.  Nuttall  goes  to 
[*287]     *Walker  and  enters  into  a  written  agreement  with  him 

to  purchase  this  property,  which  he  had  told  the  plain- 
tiff's  son  and  Girling  that  he  had  given  2  or  SOOl  too  much  for; 
he  agrees  to  purchase  it  for  l,100i.,  giving  himself,  therefore, 
nearly  2001.  more  than  he  stated  ought  to  be  given,  and  as  to 
which  he  advised  them  to  decline  the  purchase  because  the  price 
was  excessive. 

This  circumstance  alone  would  fix  on  Nuttall  the  character  of 
agent  in  this  transaction,  and  would  make  it  impossible  for  him 
to  hold  this  purchase  to  his  own  use.  I  am  clearly  of  opinion, 
therefore,  that  Mr.  Nuttall  must  be  considered  as  a  trustee  for  the 
plaintiff,  and  that  upon  payment  of  the  purchase  money  by  the 
plaintifl^  he  must  be  directed  to  convey  the  equity  of  redemption 
of  this  estate  to  the  plaintiff,  and  all  other  parties  must  join  in 
that  conveyance.  Mr.  Walker  is  certainly  not  a  necessaiy  party 
to  that  conveyance,  having  already  conveyed  the  fee  of  the  es- 
tate, which  carries  with  it  the  equity  of  redemption  to  the  plain- 
tiff Nuttall. 

The  plaintiff  must  pay  Walker  his  costs  of  this  suit ;  and  Mr. 
Nuttall  must  pay  to  the  plaintiff  his  costs,  excepting  the  costs  to 
be  paid  by  the  plaintiff  to  Walker. 

Reg.  Lib.  B.  1829,  fol.  513. 
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♦Between  Edward  Beastall  and  Mary  Anne,  his  [*288] 
Wife,  and  Jane  Swain,  an  Infant,  by  the  said 
Edward  Beastall,  her  next  friend.  Plaintiffs ;  and  Job^ 
Swain,  George  Bell  and  Hannah,  his  Wife,  Ann  Swain, 
Widow,  and  John  Roadhouse,  and  Elizabeth,  his  Wife, 
Defendants. 

Bolls.— 1829 ;  December  9th. 

An  old  genUezDAD,  who  had  several  children  and  g^randchildren,  had  made  and  exe- 
cuted two  wiUa,  and  disputes  having  arisen  in  the  fionily  about  them,  some  of  the 
oldest  members  of  it  entered  into  an  agreement  amongst  themselves  for  a  division 
of  his  real  and  personal  estate.  This  was  to  be  taken  the  next  day,  to  the  testa- 
tor, for  his  approbation,  and  he  was  to  be  desired  to  cancel  both  wills.  In  the^ 
course  of  the  night  the  testator  died. 

The  personal  properly  was  divided  according  to  the  agreement,  and  a  deed  of  cove- 
naut  was  executed  with  respect  to  the  appropriation  of  the  real  estate ;  which 
deed,  the  party  whose  rights  under  the  last  will  would  be  much  diminished  by  it, 
understood  to  be  a  deed  for  carrying  the  first  agreement  into  execution ;  but,  in 
&ct,  the  two  mstruments  differed  in  many  particulars.  Held,  that  the  first  agree- 
ment was  only  a  recommendation  to  the  testator,  and  could  not  be  carried  into 
effect  in  equity.  Held,  that  the  second  agreement  or  deed  dLBTering  fix>m  the  first 
agreement,  whilst  it  was  understood  to  contain  corresponding  provisions,  could 
not  be  carried  into  effect.  No  costs  given,  the  defendant  having  secluded  the 
testator  ftxxn  the  other  members  of  the  fiunily. 

In  the  montli  of  October,  1815,  William  Swain,  the  grand- 
&ther  of  the  plaintiflfe,  had  living  three  children,  viz.,  John 
Swain,  Hannah,  the  wife  of  George  Bell  and  Elizabeth  Swain, 
afterwards  the  wife  of  William  Wilford,  and  now  the  wife  of 
John  Boadhouse. 

In  the  same  month,  William  Swain  had  two  grandchildren^ 
the  son  and  daughter  of  his  son,  William  Swain,  then  deceased, 
viz.,  the  plaintiffs  Jane  Swain  and  William  Swain,  now  de- 
ceased. 

In  the  same  month,  William  Swain,  the  grandfeither,  had  three 
grandchildren,  the  children  of  his  daughter,  Ann  Hea- 
ley,  then  also  deceased,  vtz.^  George  Healey  and  *Wil-    [*289] 
Ham  Healey  and  the  plaintiff  Mary  Ann,  now  the  wife 
of  George  BeastalL 
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In  the  same  montli,  W.  Swain,  the  grandfeiher,  duly  made 
and  published  his  last  will  and  testament  in  writing,  bearing  date 
the  10th  October,  1815,  attested,  as  by  law  required,  for  passing 
real  estates,  and  thereby  gave  and  devised  his  estates  at  Gunby 
and  Sewstern,  unto  Christopher  Compton  and  George  Bell,  their 
heirs  and  assigns,  in  trust  to  sell  the  same,  and  by  means  thereof 
to  secure  500Z.  for  the  benefit  of  the  plaintiflF  Mary  Ann  Beast- 
all  ;  and  as  to  the  residue  of  the  moneys  so  to  arise  therefix>m, 
for  the  benefit  of  the  plaintifiT  Jane  Swain  and  William  Swain, 
the  grandson,  and  the  survivor  of  them ;  but  in  the  event  of  both 
of  them  (WiUiam  Swain,  the  grandson,  and  the  plaintiff  Jane 
Swain)  dying  under  the  age  of  twenty-one  years,  then  the  plain- 
tiff Mary  Ann  Beastall,  and  all  his  (the  testator's)  children  who 
should  be  then  living.  And  the  testator  then  proceeded  to  6» 
pose  of  his  personal  estate  and  eflfects,  by  giving  legacies  to  John 
Swain,  Hannah  Bell,  Theodosia  Glen  and  Elizabeth  Boadhouse. 
The  testator  afterwards  made  a  codicil  to  his  will  dated  the  22d 
May,  1816,  and  thereby  gave  other  legades. 

In  the  month  of  July,  1817,  William  Swain,  the  grandfather, 
was  about  eighty  years  of  age,  and  residing  at  Eaton,  with  his 
daughter  Elizabeth.  The  testator,  having  removed  to  the  house  ' 
of  John  Swain,  made  another  will  in  July,  1817,  whereby  he 
devised  his  real  estates  to  Christopher  Compton  and  George  Bell, 
for  1,000  years,  to  raise  500Z.  for  Mary  Ann  Beastall ;  and  sub- 
ject thereto  he  gave  his  estates  to  William  Swain,  the  grandson, 
his  heirs  and  assigns  forever,  when  he  should  have  attained  his 
fiiU  age  of  twenty -one  years ;  but,  in  case  his  said  grand- 
[*290]  son  should  die  under  that  age,  then  he  devised  *his  es- 
*  tates  to  John  Swain,  his  heirs  and  assigns  forever :  he 
then  gave  several  l^ades,  and  the  residue  to  John  Swain. 

This  will  having  come  to  the  knowledge  of  the  other  children, 
they  threatened  to  dispute  the  same,  and  thereupon  an  agree- 
ment was  entered  into,  bearing  date  the  12th  March,  1818,  be- 
tween John  Swain,  of  the  one  part,  and  Elizabeth  Swain,  (now 
E.  Boadhouse,  and  a  defendant  in  thig  suit,)  and  the  defendants 
George  Bell  and  Hannah,  his  wife,  of  the  other  part,  redting  the 
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particulara  of  the  testator's  property,  and  tliat  for  the  purpose  of 
making  a  fiiir  and  just  division  of  his  property  unto  and  amongst 
his  family,  and  to  prevent  litigation  in  case  of  his  death,  it  had  been 
mutually  agreed,  and  it  was  thereby  witnessed,  that  the  estates 
at  Sewstem  and  Gunby  should  be  conveyed  in  trust  for  the 
plaintiff  Jane  Swain  and  William  Swain,  the  grandson,  their 
heirs  and  assigns,  subject  to  the  payment  of  5001,  to  Mary  Ann 
Beastall,  and  an  annuity  to  the  testator's  sister,  with  an  execu- 
tory limitation  over  to  all  the  surviving  children  of  the  testator^ 
in  the  event  of  their  deaths  under  twenty-one,  and  subject  to  the 
life  estate  of  the  widow  of  William  Swain,  the  son. 

The  agreement  provided  for  the  distribution  of  the  other  prop- 
erty of  the  testator,  of  which  8251  was  to  be  paid  to  John  Swain^ 
l,612t  to  the  plaintiff  Elizabeth  Roadhouse,  and  1,312Z.  to 
George  Bell,  in  right  of  his  wife,  and  the  residue  was  to  be  divi- 
ded between  those  three. 

The  testator  died  the  morning  after  this  agreement  was  ex^ 
cuted,  and  in  April,  1818,  John  Swain  proved  the  will  of  July 
1817. 

*The  personal  property  of  the  testator  was  divided  [*2913 
according  to  the  agreement. 

By  an  indenture  bearing  date  the  17th  August,  1818,  between 
John  Swain,  of  the  first  part,  William  Wilford  and  Elizabeth, 
his  wife,  then  Elizabeth  Roadhouse,  of  the  second  part,  and 
George  Bell  and  Hannah,  his  wife,  of  the  third  part,  reciting  the 
will  bearing  date  the  29th  of  July,  1817,  and  that  the  testator 
died  on  the  18th  day  of  March,  1818,  without  having  altered  or 
revoked  his  will,  leaving  John  Swain,  Elizabeth  Wilford,  wife 
of  W.  Wilford,  then  Elizabeth  Swain,  spinster,  and  Hannah 
Bell,  his  only  children,  and  William  Swain,  Mary  Ann  Healy, 
and  the  plaintiff  Jane  Swain,  his  grandchildren,  him  surviving; 
and  further  reciting  that  the  will  conferred  greater  benefit  on 
John  Swain  than  was  intended  for  him  by  a  certain  other  will 
made  by  th^  testator,  bearing  date  the  10th  day  of  October,  1815| 
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and  that  disputes  had  arisen,  and  were  then  depending  between 
the  parties,  touching  the  will  of  the  29th  day  of  July,  1817,  and 
the  validity  thereof  so  far  as  the  same  will  purported  to  confer 
a  greater  benefit  upon  John  Swain  than  the  benefit  intended  him 
by  the  will  of  the  10th  day  of  October,  1815,  and  that  the  par- 
ties thereto  had  agreed  to  compromise  their  disputes ;  and  in  re- 
gard to  the  said  estates  they  had  agreed  that  the  same  should  be 
conveyed  and  assured  so  and  in  such  manner  that  upon  the  hap- 
pening of  the  contingency,  and  the  event  of  William  Swain,  the 
grandson,  dying  before  he  attained  twenty -one  years,  the  mes- 
suage, land,  tenements  and  hereditaments  might  thereupon  be 
and  become  efTectually  vested  in  fee  tail  general  in  the  testator's 
granddaughter,  the  plaintiff  Jane  Swain,  with  remainder  in  fee 
simple  to  John  Swain,  Elizabeth  Wilford,  Hannah  Bell  and 

Mary  Ann  Healy,  as  tenants  in  common,  subject  never- 
[*292]    theless  and  without  *prejudice  to  the  payment  of  two 

several  sums  of  5001.  and  2002.  charged  thereon  by  the 
will  of  the  29th  of  July,  1817.  It  was  witnessed  that,  in  con- 
sideration of  the  premises,  John  Swain,  for  himself  his  heirs, 
executors  and  administrators,  covenanted  with  George  Bell,  his 
executors  and  administrators,  in  trust  for  himself  and  all  others 
whom  the  covenants  thereinafter  contained,  did,  should  or  might 
concern,  that  he,  John  Swain,  and  his  heirs,  should  at  all  times 
thereafter,  upon  every  reasonable  request,  do  and  execute  all  acts 
and  deeds  for  lawftdly  and  satisfactorily  conveying  and  assuring 
the  said  estates,  pursuant  to  the  agreement  of  compromise ;  and 
forther,  that  John  Swain  and  his  heirs  should,  upon  the  happen- 
ing of  the  contingency,  and  in  the  event  of  William  Swain,  the 
grandson  of  the  testator,  departing  this  life  before  attaining  twenty- 
one,  thenceforth  in  the  meantime,  and  firom  time  to  time  until 
such  assurance  should  be  made  pursuant  to  .the  covenant  in  that 
behalf  thereinbefore  eoi^tained,  stand  and  be  seised  of  or  entitled  to 
the  estates,  in  trust  for  the  plaintiff  Jane  Swain,  in  fee  tail  gene- 
ral, with  remainder  to  John  Swain,  Elizabeth  Wilford,  Hannah 
Bell  and  Mary  Ann  Healy,  in  fee  simple,  as  tenants  in  common* 

By  a  certain  bond  or  writing  obligatory  under  the  hand  and 
seal  of  John  Swain,  he  bound  himself  unto  Gteorge  Bell^  in  the 
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penal  sum  of  S^OOOJ.,  with  a  condition  that  if  John  Swain,  his 
heirs,  executors,  administrators  or  assigns,  should  perform  and 
keep  the  coyenants  and  agreements  contained  in  the  indenture 
or  agreement  of  the  17th  of  August^  1818,  then  the  bond  or  ob- 
ligation to  be  Toid. 

Christopher  Compton,  the  co-trustee,  is  dead,  and 
William  Swain,  the  grandson,  died  in  the  year  *1820,  [*293] 
intestate,  unmarried  and  without  issue.  John  Swain 
brought  ejectments  on  the  demise  of  himself  and  George  Bell,  to 
obtain  possession  of  the  estates.  The  bUl  charged  that  George 
Bell  had  destroyed  the  bond,  and  executed  a  release  thereof  to 
John  Swain,  and  prayed  that  the  destruction  or  cancelling  the 
bond,  or  the  release  or  discharge  thereof,  might  be  declared  a 
fraud  against  the  plaintiflfe,  and  a  breach  of  trust  by  the  defend- 
ant George  Bell,  and  that  such  release  or  discharge  might  be 
delivered  up  to  be  cancelled,  and  that  plaintiff  Jane  Swain,  might 
be  declared  entitled  to  the  benefit  of  the  covenants  and  agree- 
ments contained  in  the  indenture  and  bond,  and  to  have  the 
same  specifically  performed  and  carried  into  execution ;  and  that 
the  estates  might  be  conveyed,  and  settled  and  assured,  accord- 
ing to  the  covenants  contained  in  the  indenture,  so  far  as  the 
same  was  capable  of  being  so  conveyed ;  that  is  to  say,  to  the 
plaintiff  Jane  Swain,  in  fee  tail  general,  with  remainder  to  John 
Swain,  Elizabeth  Roadhouse,  Hannah  Bell  and  the  plaintiff 
Mary  Ann  Beastall,  in  fee,  subject  to  the  charge  of  6002.  in  favor 
of  the  plaintiff  Mary  Ann  Beastall ;  or  if  it  should  appearto  the 
court  that  the  covenants  and  agreements  contained  in  the  inden- 
ture and  bond  ought  not  ta  be  specifically  performed,  then,  that 
the  agreement  of  the  12th  March,  1818,  might  be  decreed  to  be 
specifically  performed  by  the  parties  thereto,  and  in  particular 
by  the  ddendant  John  Swain« 

On  the  part  of  the  plaintifiSs,  there  was  evidence  that  John 
Swain  kept  the  testator  ia  his  house,  and  prevented  any  access 
to  him  by  his  ohildxen  and  grandchildren. 

There  was  also  evidence  that  the  i^;reement  was  entered  into 
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in  consequence  of  disputes  in  the  family,  by  way  of  feunily  ar- 
rangement, and  to  avoid  litigation.    On  the  part  of  the 

[*294]  *defendant  there  was  evidence  that  John  Swain,  in  exe- 
cuting the  deed,  understood  that  the  eflTect  of  it  was  to 

carry  the  agreement  into  execution. 

There  was  also  evidence,  that  at  the  time  of  entering  into  the 
agreement,  it  was  settled  that  it  should  be  taken  to  Uie  testator 
for  his  approbation,  and  that  both  wills  should  be  cancelled  by 
him,  but  that  the  testator  died  before  the  party  entrusted  with  it 
could  get  to  the  residenoe  of  the  testator. 

Mr.  Bichersteth  and  Mr.  Wakefield  for  the  plainti& 

Mr.  Pemberton  and  Mr.  Barber  for  some  of  the  defendants. 

Mr.  Richards  for  the  other  defendants. 

The  Master  op  the  Rolls:— It  is  extremely  true,  that  the 
agreements,  upon  the  face  of  them,  appear  to  be  femHy  arrange- 
ments ;  and  with  respect  to  them,  the  court  does  not  attend  to 
points  which  it  requires  in  other  agreements.  (His  Honor  her© 
stated  the  wills  and  the  fects.) 

John  Swain  induces  his  father  to  remove  to  his  house,  and  a 
will  is  then  made,  by  which  John  is  to  have  the  whole  estate,  if 
WUliam,  his  nephew,  should  die  under  twenty-one;  and  the 
whole  personal  estate.  The  will  becoming  known,  created  great 
discontent  in  the  family.  On  the  12th  March,  1818,  an  agree- 
ment is  entered  into,  and  by  that  agreement  the  interest  of  John 
is  greatly  diminished.  It  was  the  intention  of  the  parties  to 
communicate  the  agreement  to  the  testator  for  his  approbation ; 
this  was  not  carried  into  effect,  the  testator  dying  on  the 
[*29d]  following  *day.  The  first  question  is,  if  it  were  the  in- 
tention of  the  parties  to  the  agreement  only  to  recom- 
mend the  testator  to  make  a  new  will  to  carry  the  agreement  of 
the  12th  March  into  effect.  Jane  Swain,  too,  was  then  an  infant 
It  would  be  impossible  to  carry  into  execution  the  agreement  of 
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ibe  12th  March ;  it  was  not  an  agreement  to  operate  without  the 
approbation  of  the  testator.  Then,  as  to  the  subsequent  arrange- 
ment, that  does  not  carry  into  execution  the  agreement  of  the 
12th  March ;  and  it  was  the  intention  of  John  so  to  do,  he  hay- 
ing divided  the  personal  property.  It  is  impossible  for  the  court 
to  execute  the  deed,  when  it  is  in  evidence  that  he  intended  to 
carry  into  execution  the  first  agreement 

I  must  dismiss  the  biU ;  but,  fix)nl  the  conduct  of  John,  in 
eonfining  the  testator,  I  shall  not  give  costs. 

Beg.  Lib,  A.  1829,  fol.  167. 


Baily  v.  Taylor. 
Copynght, — Calculations,-^  Costs* 

RoLL&— 1829:  9Ui  Beoember. 

The  court  does  not  give  an  account  of  the  sale  of  a  pirated  oopj  of  a  work,  unless  it 
grants  an  injunction. 

That  injunction  is  the  ground  of  the  account 

The  injunction  maj  be  granted  at  the  hearing. 

The  account  is  oonsequentiaL 

The  court  will  not  grant  an  injunction  after  a  considerable  lapse  of  time;  and  where 
piracy  is  only  of  a  small  part  of  a  work,  and  is  itself  a  matter  of  calculation,  the 
oo\ut  was  of  opinion  that  to  interfere  would  not  be  a  fair  exercise  of  its  jurisdiction. 

The  plaintiff  is  the  author  of  a  book  entitled  "  Doctrine  of  In- 
terest and  Annuities,"  and  of  another  book  entitled  "  The  Doc- 
trine of  Life  Annuities  and  Assurances ;"  and  he  is  also 
the  author  of  a  book  entitled  *"  Tables  for  the  Purcha-  [*296] 
sing  and  Eenewing  of  Leases  for  Terms  of  Years  Cer-  • 
tain,  and  for  Lives,  with  Rules  for  Determining  the  Value  of  the 
Reversion  of  Estates  after  any  such  leases,  and  for  the  Solution 
of  other  useful  Problems  adapted  to  General  Use ;"  each  of  which 
works  contained  various  tables  and  calculations.  The  first  work 
was  published  in  1808,  the  second  in  1810,  and  the  third  in  1802 ; 
of  the  last  work  three  editions  had  been  published,  of  the  latter 
only  one. 
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In  1811,  the  defendant  published  a  book,  entitled  "  Tables  for 
the  Purchasing  of  Estates,  Freehold,  Copyhold,  Leasehold,  An- 
nuities, &c. ;  and  for  the  Renewing  of  Leases  held  under  Cathe- 
dral Churches,  Colleges  or  other  Corporate  Bodies,  for  Terms  of 
Years  Certain  and  for  Lives,  together  with  several  Useftil  and 
Interesting  .Tables  connected  with  the  Subject ;  also  five  Tables 
of  Compound  Interest."  Thirteen  of  the  tables  of  the  defend- 
ant's work  had  the  appearance  of  being  copied  from  the  plaintifTs 
tables,  but  nine  of  them  were  traced  to  former  works.  The 
plaintiff  called  upon  him,  and  desired  him  to  discontinue  the 
publication  or  expunge  the  tables ;  but  at  length  consented  to 
the  publication  of  the  edition,  provided  a  new  prefiwse  were 
printed  to  it,  containing  the  following  words: — "It  may  be 
proper  here  to  say  that  some  of  the  tables  originally  appeared  in 
the  works  of  Mr.  F.  Baily,  on  Leases  and  on  Annuities,  from 
which  they  have  been  selected." 

On  the  19th  December,  1811,  the  defendant  sent  the  plaintiff 
a  printed  copy  of  the  book,  with  the  following  letter : — 

"  Sir, — I  do  myself  the  honor  to  send,  for  your  acceptance,  a 
copy  of  Mr.  In  wood's  tables,  with  the  new  pre&ce,  con- 
[*297]    taining  *the  paragraph  proposed  by  you  respecting  your 
works.    This  will  be  inserted  in  all  the  books  which  re- 
main unsold  by, 

"  Sir,  your  very  humble  servant, 

"  Jos.  Taylor, 
"59  Holbom,  Sept  19th,  1811." 

The  bill  was  filed  on  the  18th  of  August,  1824,  and  stated, 
that  the  consent  given  by  the  plaintiff  was  only  to  the  first  edi- 
tion ;  and  the  plaintiff  charged,  that  since  1811,  the  defendant 
had  printed  a  great  number  of  copies  of  his  work,  containing  the 
plaintiff's  tables,  and  sold  them  as  copies  of  the  first  edition; 
and  that  the  defendant  had  also  published  second  and  third  edi- 
tions ;  and  the  bill  prayed  for  an  account  and  injunction. 

The  defendant,  by  hi^  answer,  stated  that  most  of  the  tables  in 
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the  plaintiff's  books  were  copied  from  old  works,  and  that  the 
computations  of  the  other  tables  were  so  simple  and  easy,  as  to 
be  little  beyond  a  mere  mechanical  operation ;  and  the  defendant 
said,  that  the  object  of  the  plaintiflF  in  making  the  application  to 
him  was,  to  obtain  the  gratification  of  the  complimentary  notice 
of  his  works  in  the  preface,  and  not  as  acknowledging  any  right 
in  the  plaintiff  to  any  part  of  the  defendant's  work,  or  that  he 
had  any  ground  or  intended  to  complain  thereof  either  at  law  or 
in  equity ;  and  the  defendant  considered  all  questions  between 
him  and  the  plaintiff  set  at  rest :  and  the  defendant  further  said, 
that  he  never  considered  what  then  passed  between  him  and  the 
plaintiff  confined  to  the  first  edition  of  the  defendant's  work,  but 
that  the  same  extended  to  further  editions  thereof;  and  the  an- 
swer further  pointed  out  the  difference  between  his  tables  and 
those  of  the  plaintiff. 

*In  1824,  the  plaintiff  applied  to  the  Vice-Chancellor  [*298] 
for  an  injunction,  which  was  refused.  On  the  part  of 
the  plaintiff  there  was  the  deposition  of  one  witness,  who  proved 
that  he  was  present  at  an  interview  with  the  parties  in  1811, 
when  the  plaintiff  remonstrated  strongly  against  publishing  the 
book,  and  threatened  to  take  measures  to  put  a  stop  to  the  sale 
thereof;  and  the  defendant  then  acknowledged,  that  the  tables 
pointed  out  were  taken  from  the  book  of  the  plaintiff,  but  pleaded, 
that  he  had  been  put  to  a  very  great  expense  in  publishing  the 
book,  and  that  it  would  be  very  hard  to  deprive  him  of  the  sale 
of  it ;  and  that  the  plaintiff,  at  the  request  of  the  defendant,  con- 
sented that  the  sale  of  that  edition  (being  the  first  edition)  might 
continue,  on  condition  that  in  all  the  future  copies  which  the 
defendant  should  sell,  he  should  introduce  a  new  preface,  in, 
which  an  acknowledgment  should  be  inserted,  that  the  tables  so  ' 
printed  had  been  copied  from  the  works  of  the  plaintiff  the 
plaintiff  expressly  limiting  that  privilege  to  the  then  first  edition 
of  the  book  or  work. 

This,  however,  as  has  been  previously  stated,  was  denied  by 
the  answer. 

The  evidence  of  the  defendant  went  to  prove,  that  the  cal- 
VoL.  L  18 
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culation  necessary  for  forming  these  tables  would  cost  but  a  few 
pounds. 

The  Mastee  of  the  Eolls  : — ^Does  not  the  jurisdiction  of 
this  court  depend  entirely  upon  the  injunction  ?  I  should  like 
to  have  this  point  argued.  I  have  a  recollection  of  cases  that 
determine  that  the  injunction  is  the  ground  of  the  account :  it  is 

the  injunction  that  gives  the  account,  the  remedy  is  by 
[*299]     an  action  at  law ;  in  aid  of  the  action  you  may  file  a  *bill 

of  discovery.  The  account  is  merely  oonsequentiaL 
I  think,  upon  general  principle  without  authority,  it  must  be  so. 

(To  stand  over  for  argument  on  this  point.)(a) 

(a)  The  editor  has  been  supplied  with  the  following  report  of  the  judgment  of  the 
Yice^hancellor  on  the  motion  for  an  ix^'unction,  but  he  cannot  answer  for  its  aoca- 
iBcy. 

1824:  December  22d.— Thb  Vice-Chancellor  : — The  question  here  is  whether 
this  be  a  case  for  the  extraordinary  inteipoeition  of  a  court  of  equity ;  whether  this 
plaintiff  has  made  out  a  probability  of  injury  so  great  and  of  so  much  importance  as 
to  entitle  him  to  call  for  redress,  and  that  it  is  fit  that  a  court  of  equity  should  inter- 
fere ;  or  whether  he  should  be  left  to  pursue  his  remedy  at  law  ?  Now  the  facts  of 
the  case,  independently  of  the  license,  are  these :  The  pliuntiff  publishes  three  works 
of  great  bulk,  one  of  the  works  being  two  octavo  volumes,  another  one  octavo,  and 
a  third  Ukewise  in  an  octavo  volume ;  and  he  says  there  are  thirteen  tables  pub^ 
lished  by  the  defendant,  in  a  small  work  selected  from  these  three  great  works,  and 
which  thirteen  tables  are  in  truth  copies ;  the  plamtiff  then  goes  on  to  state  that  the 
thirteen  tables  so  copied  are  the  work  of  calculations  published  by  him,  and  so  I 
take  the  fact  to  be;  but,  in  truth,  every  one  of  these  thirteen  tables,  except  four, 
were  calculated  before  the  plaintiff's  work,  and  are  existing  in  other  works  previ- 
ously published ;  and,  therefore,  the  defendant  considers  them  as  not  a  computation 
on  the  part  of  the  plaintiff,  upon  which  he  is  entitled  to  the  protection  of  the  court 
under  the  statute.  I  am  not,  however,  of  that  opinion ;  for  although  there  were 
previously  similar  calculations,  yet  if  they  were  calculated  by  him,  although  calcu- 
lated by  another  person  before  him,  they  are  a  work  of  computation  as  to  which  he 
is  to  be  protected  by  the  statute. 

But  although  he  be  so  entitled  to  protection  under  the  statute,  they  are  spread 
over  the  plaintiff's  works  through  these  four  volumes,  and  occupy  but  a  small  por- 
tion of  the  little  work  of  the  defendaat  Now.what  is  the  nature  of  the  iiqury  the 
plaintiff  complains  of?  Defendant  says  that,  by  calculating  those  tables,  he  has  ths. 
same  right  with  the  plaintiff,  and  if  the  court  were  to  interfere  to  prevent  such  a 
publication  only  for  twenty-four  hours,  yet  in  that  time  the  defendant  might  acquire 
the  same  right  to  these  tables  as  any  other  person  by  such  calculation.    Under  auoh 
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*Mr.  Bickersteth  resumed  the  question,  whether  the     [*800] 
court  could  direct  an  account^  an  injunction  not  having 
been  gt'anted,  cited  DoddsUy  v.  Kinnersley,{a) 

The  Master  of  the  Rolls  : — As  the  court  may  grant  an 
injunction  on  the  hearing  of  the  cause,  I  rather  think  the  court 
may,  on  a  case  shown,  grant  an  account. 

*Mr.  Fonblanqtie.'^ — But  the  difference  of  this  case  is,     [*301] 
that  an  injunction  has  already  been  entertained  by  the 
court,  and  refused. 

The  Master  op  the  Rolls: — I  am  not  of  that  opinion;  but 
you  will  concur  in  the  opinion  I  expressed  the  other  day,  that 
the  injunction  is  the  foundation  of  the  account ;  and  at  the  hear- 
ing you  have  a  right  to  insist  upon  the  injunction. 

circumstances,  I  should  doubt  whether  it  is  a  case  for  a  court  of  equity  to  interfere. 
If  it  stood  upon  that  point  alone  as  to  these  thirteen  tables,  as  his  title  is  merely-  a 
calculation  made  by  himself  or  which  he  and  other  persons  in  a  few  hours  would  be 
competent  to  make,  and  which  might  be  made  in  twenty-four  hours,  so  as  to  give 
the  defendant  a  right  to  publish  the  work,  I  should  doubt  if  I  could,  under  such  cir- 
cumstances, interfere  if  the  case  were  to  rest  there.  But  there  are  other  grounds  to 
induce  the  court  not  to  grant  the  injunction.  The  work  complained  of  was  origi- 
nally published  in  1811.  The  plaintiff  considering  that  the  publication  of  those 
thirteen  tables  was  an  injury  to  his  work,  makes  a  remonstrance  to  the  defendant, 
and  he  agrees  to  write  in  the  preface  an  acknowledgment  that  they  were  copied 
firom  the  plaintiff's  work.  Now,  undoubtedly,  that  amounted  to  a  license.  The 
plaintiff  says  that,  although  it  were  so  stated,  yet  it  was  to  be  confined  to  the  first 
edition  only,  and  it  was  not  stuck  to  in  the  original  affidavit ;  but  now,  in  an  affidavit 
since  filed,  that  statement  is  supported  by  his  brother,  Arthur  Baily,  who  was  present 
at  the  time.  The  defendant  swears  that  he  has  no  recollection  of  an3rthing  as  to  the 
first  edition,  but  understood  that  the  plaintiff  was  to  allow  him  to  continue  the  pub- 
lication of  this  work,  in  consequence  of  that  sentence  in  the  preface  being  added  to 
it  Now,  what  happens?  It  appears  that  the  defendant  continues  to  sell  his  first 
edition,  which  goes  on  to  the  year  1820,  and  then  he  publishes  a  second  edition, 
which,  by  a  rapid  sale,  sold  in  four  years,  and  then  there  was  a  third  edition.  It  is 
only  at  this  late  period  that  the  plaintiff  calls  upon  the  court  to  interfere,  when  this 
has  been  in  the  market  for  about  fifteen  years.  Now,  that  circumstance  alone  would 
prevent  the  court  from  interfering  upon  this  occasion.  Upon  the  whole,  I  think 
that  the  injunction  sought  for  canaot  be  granted. 

.Injunction  refused. 
{a)  Ambler,  403., 
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Mr.  Wakefield: — ^We  admit  the  similitude,  but  not  the  piracy. 

The  Master  of  the  Rolls  : — ^The  defendant  has  not,  in  his 
answer,  denied  that  he  copied  the  tables  fix)m  the  plaintiff's 
works. 

Mr.  West: — In  WooZfer  v.  T5^AiitoAer,(a)  the  measure  of  damages 
was  the  number  of  books  sold  by  the  defendant.  In  this  case  it 
should  be  what  our  loss  has  been,  and  what  benefit  the  defendant 
has  gained  by  the  piracy,  not  the  costs  of  calculating  the  tables. 
Mawman  v.  T^g^{b)  where  Lord  Eldon  said,  he  who  has  made  an 
improper  use  of  that  which  did  not  belong  to  him,  must  suffer 
the  consequence  of  so  doing ;  if  a  man  mixes  what  belongs  to 
him  with  what  belongs  to  me,  and  the  mixture  be  forbidden  by 
the  law,  he  must  again  separate  them,  and  he  must  bear  all  the 
mischief  and  loss  which  the  separation  may  occasion.  He  has 
only  himself  to  blame. 

Mr.  F<mbl<mqm : — Your  Honor  being  of  opinion  that 
[*802]     *the  court  can  entertain  the  application  now,  I  will  con- 
sider it  as  for  an  injunction ;  for  if  the  injunction  be  not 
obtained,  the  account  cannot  be  granted.    This  suit  was  com- 
menced in  1824,  when  the  injunction  was  refused. 

Your  Honor  then  assumed  that  these  were  copies  of  the  plain- 
tiff's works;  that  it  was  impossible  to  say  the  tables  were  the 
plaintiff's  permanently,  for  in  twenty -four  hours  the  tables  might 
be  calculated.  Is  there  any  intervening  circumstance,  anything 
now  that  was  not  then  before  the  court?  Rules  are  laid  down 
by  Sir  Isaac  Newton,  De  Moivoir,  and  other  persons,  and  upon 
their  principles  the  calculation  of  our  table  was  made.  In  the 
case  GtBurfield  v.  Nichohon^{c)  the  Vice^^Jbancellor  said :  "  Upon 
reference  to  the  prior  publications,  it  is  proved  to  be  indisputably 

(a)  This  case  was  decided  on  the  8th  of  December,  IS  17,  and  is  cited  in  Eden  on 
Injunctions,  p.  281,  under  the  name  o^  WhiUingham  Tm  Wookr^  and  published  from 
Mr.  Merivale's  manuscripts  in  2  Swanst  428. 

(h)  2  Russ.  386. 

(c)  2  Sim.  &  Stew.  7. 
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true,  that  there  is  not  one  of  these  figures  which  had  not  been 
given  to  the  world  prior  to  the  Architectural  Dictionary,  and  the 
matter  not  being  new,  the  author  of  the  Architectural  Dictionary 
oould  acquire  no  property  in  these  figures  except  by  a  new  ar- 
rangement, but  there  is  clearly  no  novelty  in  his  arrangement" 

If,  therefore,  the  figures  furnished  by  Nicholson  for  the  Prac^ 
tical  Builder  had,  in  fact,  been  copied  from  the  Architectural  Dic- 
tionary, this  would  have  been  no  piracy,  because  the  author  of 
the  Architectural  Dictionary  had  no  property  in  these  figures;  it 
was  his  for  the  moment,  but  any  other  person,  making  the  same 
calculation  as  himself,  would  be  equally  entitled  to  it  From  the 
eases  I  can  cite  to  the  court,  I  could  show  that  it  is  the  injunction 
that  gives  the  foundation  of  the  suit  for  an  account;  but  this 
seems  admitted,  and  I  shall,  therefore,  not  trouble  the  court 

*With  respect  to  the  damage :  we  could  have  been  the  [*808] 
owner  of  these  tables  for  the  sum  of  101^  and  it  is  for 
the  court  to  say,  whether  it  will  take  cognizance  of  a  sul^ect  of 
so  trifling  an  amount  Then  with  respect  to  the  delay:  the 
plaintiff  has  lain  by  for  thirteen  years;  he  allowed  us  to  publish 
a  second  edition  without  making  any  complaint,  and  it  having 
been  decided  four  years  ago,  that  an  injunction  could  not  be 
granted,  I  submit  that  the  court  will  not  now  give  an  account 

Mr.  Wakefield  also  for  the  defendant:— The  plaintiff;  in  1811, 
complained  only  of  tables  taken  fr#in  the  first  edition,  nor  did  he, 
until  1824,  file  his  bill  in  this  court 

There  has  been  an  acquiescence  for  thirteen  years.  I  prove 
four  of  the  plaintiff's  tables  not  to  be  original,  and  four  of  easy 
computation,  and  that  the  whole  can  be  calculated  for  71  IQs. 
This  is  different  from  works  of  genius  and  science ;  the  calcula- 
tion here  is  merely  mechanical,  the  calculation  of  a  common  sum 
of  arithmetic,  and  can  hardly  be  deemed  a  piracy  of  literary 
property. 

1st  I  submit,  that  it  is  beneath  the  court  to  entertain  a  suit  for 
a  property  of  so  small  a  value. 
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2d.  The  tables  miglit  as  easily  have  been  copied  from  the  old 
authors  as  from  Baily. 

I  admit  we  have  not  traced  the  four  tables,  but  still  we  have 
the  license  of  1811,  and  we  have  proved  that  our  second  and  third 
editions  were  publicly  announced ;  and  I  submit  the  court  will 
not  cut  down  the  license  to  the  first  edition.  With  respect  to  an 
injunction,  the  editions  are  all  sold,  and  there  remains  nothing 
now  on  which  an  injunction  can  be  granted ;  there  may 
[*304]  have  *been  new  calculations  for  subsequent  editions  of 
the  work. 

The  plaintiff  has  never  attempted  to  enforce  his  legal  right  It 
was  held  by  Lord  EUenborough,  at  Nisi  Ptius^  in  Gary  v.  KeaxS" 
ley^{a)  that  part  of  the  work  of  one  author  found  in  another  was 
not  of  itself  piracy,  or  sufficient  to  support  an  action ;  a  man  might 
fairly  adopt  part  of  the  work  of  another;  he  might  so  make  use 
of  another's  labor  for  the  promotion  of  science  and  the  benefit  of 
the  public ;  but  having  done  so,  the  question  would  be,  was  the 
matter  so  taken  used  fairly  with  that  view,  and  without  what  hia 
Lordship  termed  the  animus  furandi?  If  there  was  no  part  of 
the  book  that  was  a  transcript  of  the  other;  if  the  subject  of  the 
book  was  that  which  was  subject  to  every  man's  observation^ 
such  as  the  names  of  the  places  and  their  distances  from  each 
other,  the  places  being  the  same,  the  distances  being  the  same,  if 
they  were  correct,  one  book  must  be  a  transcript  of  the  other; 
but  when  in  the  defendant's  book  there  were  additional  observa* 
tions,  (and  in  some  part  of  the  work  his  Lordship  found  correc^ 
tions  of  misprinting,)  while  he  should  think  himself  bound  to  se- 
cure every  man  in  the  enjoyment  of  his  copyright,  manacles  must 
not  be  put  upon  science,  I  submit  the  court  ought  not  to  grant 
the  injunction. 

Mr.  Bickersieth  in  reply :— With  respect  to  the  tables  that  are 
not  traced,  it  must  be  presumed  that  the  plaintiff  computed  them ; 
the  calculations  require  the  aid  of  intellect,  and  that  of  a  very 

(a)  4  Esp.  172;  See  also  WtZWiM  r.  Aikm,  It  Yes.  424,  and  WestY.  Frcmds,  6  B. 
4t  A.  137, 
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high  character.  The  defendant's  witneas,  in  forming  a  oalcxQation 
of  the  expense,  says,  he  lays  out  of  consideration  the 
skill  in  the  selection  of  *tables ;  there  is  here  a  directing  f*805] 
mind,  and  your  Honor  adjudged,  in  Barfield  v.  Ntchol- 
soTiy  that  a  copyright  may  consist  of  an  arrangement  of  old  mat- 
ter. The  evidence  in  1811  was,  that  the  tables  of  the  defendant 
tvere  copied  from  some  or  one  of  the  works  of  which  the  plaintiff 
was  the  author,  and  the  defendant,  in  his  preface,  says,  they  had 
appeared  in  the  work  of  Mr.  F.  Bailey ;  the  evidence  is  express, 
that  the  license  of  the  defendant  to  proceed,  is  only  for  the  first 
edition.  The  plaintiff  had  no  knowledge  of  the  second  edition. 
Where  then  is  the  acquiescence? 

It  has  been  said,  that  the  tables  are  of  such  easy  computation 
that  any  one  can  make  them ;  but  what  says  Dr.  Price  ?  "  that  to 
make  them  would  be  an  endless  labor."  Whoever  makes  them 
is  entitled  to  the  benefit  of  them. 

The  Master  of  the  Rolls  : — The  plaintiff's  works  are  not 
mere  tables,  but  consist  of  letterpress  to  a  very  considerable  ex- 
tent. The  plaintiff  complains  of  the  defendant  having  copied 
eight  tables  from  the  first  work,  four  from  the  second  work,  and 
one  from  the  third.  That  the  publication  of  these  tables  is  a 
piracy,  is  out  of  doubt ;  but  the  question  is,  whether  it  is  fit  that 
a  court  of  equity  should  interfere  ?  I  must  consider  the  appli- 
cation for  an  injunction  as  made  to  me  this  day  in  December, 
1829,  and  I  am  to  consider,  whether  a  work  published  in  1811,  is 
to  be  prohibited  by  an  injunction  in  1829 ;  the  defendant's  work 
was  published  in  1811.  Is  a  court  of  equity  to  interfere  after  so 
many  years  have  elapsed  since  the  first  publication?  I  am  of 
opinion,  that  it  would  be  contrary  to  principle  were  I  to  grant  an 
injunction.  The  SOOdth  part  of  the  work  is  pirated :  is  the  court 
to  enjoin  the  defendant  from  the  publication  of  the  whole 
of  his  work,  because  he  has  included  *a  small  part  of  [*306] 
the  plaintiff's  work?  that  taken  from  the  work  of  1802, 
is  a  mere  matter  of  calculation,  and  the  calculation  being  made, 
the  defendant  would  be  entitled  to  publish  it.  Would  it  be  a 
fiiir  exercise  of  the  jurisdiction  of  a  court  of  equity  to  interfere  in 
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such  a  case?  I  am  of  opinion  that  it  would  not  How  could 
the  master  calculate  the  value  of  a  piracy  of  the  SOOdth  part  of 
a  work?  A  court  of  law  could  best  judge,  and  a  master  would 
be  a  much  less  competent  judge. 

Upon  all  these  grounds  I  am  of  opinion,  that  this  is  a  case 
upon  which  I  cannot  grant  an  injunction,  and  not  granting  an 
injunction,  the  court  cannot  decree  an  account.  This  bill,  there- 
fore, must  be  dismissed,  and  dismissed  with  costs. 

Beg.  Lib.  B.  1829,  fol.  868. 


White  v.  Smiph. 
Tithes.— Hedge  Wood. 


1829:  December  11th. 

Wood  cat  from  hedges  is  tithable,  although  used  on  the  fitfm. 

The  only  question  in  this  case  to  be  discussed,  was,  whether 
tithes  were  due  for  some  wood  cut  fix)m  hedges  used  on  the 
&rm? 

Mr.  Tinney  and  Mr.  Boteler  for  the  plaintiff, 

Mr.  PemberUm  for  the  defendant 


December  12ih. — The  Master  of  the  Rolls  said,  he  should 
make  a  decree  both  for  the  wood  used  for  firing  and  that  for 
hop-poles,  in  consequence  of  a  decision  of  the  Court  of 
[*807]  Exchequer,  which  had  been  cited.(a)  He  could  not  ♦dis- 
cover the  principle  on  which  it  was  made,  these  articles 
having  been  used  for  the  purposes  of  the  fisum :  he  should  not 
give  costs.  The  case  might  be  taken  to  the  House  of  Lords,  but 
he  did  not  think  the  decision  would  be  supported  there. 

On  referring  to  the  registrar's  book,  it  appears  that  the  decree 

(a)  Wm»T.  Stone,  1  Younge  &  Jenris,  262. 
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was  drawn  up  for  dismissing  the  bill  as  to  certain  agistment  tithes, 
and  for  a  general  account  of  all  other  tithes,  so  that  the  point  re- 
ported does  not  appear  upon  the  records  of  the  court 

Reg.  Lib.  B.  1829,  fol.  284. 


Sfewakt  v.  Nicholls  and  OTHEBa — Obiginal  Bill. 

RoBARTS  v.  Nicholls  and  OrHEna — ^Rkvivob  and 
Supplement. 

Mortgagor  and  Mortgagee. — Pradice, 

Bolls.— 1829:  December  I7th. 

Twenty  years  are  not  in  absolute  bar  to  a  mortgagee.  It  is  merely  a  case  of  pre- 
Bomption,  which  may  be  rebutted.  A  supplemental  bill  cannot  be  filed  to  an 
original  bill,  in  respect  of  which  subpoenas  have  not  been  served. 

Patrick  Phillips,  on  his  marriage,  settled  some  freehold  and 
leasehold  property  on  himself  for  life,  remainder  to  his  wife  for 
life,  remainder  to  the  children  of  the  marriage,  remainder  to  him- 
self absolutely;  and  by  deed  bearing  date  the  25th  day  of  Janu- 
ary, 1790,  he  mortgaged  the  same,  with  other  leaseholds,  to  the 
plaintiff  in  the  original  suit,  subject  to  two  former  mortgages. 

On  the  6th  May,  1794,  a  commission  of  bankrupt  was  issued 
against  Phillips,  and  he  was  declared  bankrupt. 

*The  original  bill  was  filed  on  the  19th  of  January,     [*808] 
1811,  but  no  subpoena  was  ever  served  upon  the  defend- 
ants.   The  bill  prayed  redemption  against  one  of  the  previous 
mortgagees,  who  still  remained  undischarged,  and  foreclosure 
against  the  assignees  of  Phillips. 

The  bill  of  revivor  and  supplement  was  filed  on  the  9th  March, 
1825,  by  the  executors  of  Stewart,  the  plaintiff  in  the  former 
suit.  It  set  forth  a  former  suit  by  one  Green,  a  prior  mortgagee, 
commenced  in  Easter  Term,  1796,  in  which  the  usual  decree  was 
made  for  taking  the  accounts,  and  for  foreclosure ;  but  before  any 
further  proceedings  were  had,  the  suit  abated  by  the  death  of 
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one  of  the  plaintifis  theireiii  in  1811.  That  tsait  was  revived  in 
1814.  A  receiver  had  been  appointed  in  1808,  who  paid  the  bal* 
ances  of  the  rents  and  profits  from  time  to  time  into  court. 
Patrick  Phillips  wait  to  Anterica,  and  in  1824,  the  master  re- 
ported that  he  was  dead.  A  former  mortgagee  was,  in  that  suit^ 
paid  off  out  of  the  funds  in  court 

The  bill  of  revivor  and  supplement  alleged,  that  a  receiver 
having  been  appointed  of  the  rents  and  profits  of  the  mortgaged 
premises,  and  the  balances  having  been  from  time  to  time  paid 
into  court  in  the  cause  of  Qreen  v.  NtcheUsj  and  the  principal  and 
interest  due  on  the  mortgages  in  that  cause  mentioned  being  un- 
paid, and  James  Stewart  being  then  ignorant  that  the  contingent 
reversionary  interest  had  beoome  vested  in  Patrick  Phillips,  as 
thereinafter  mentioned,  by  the  decease  of  his  wife  and  only  child, 
James  Stewart  was  unable  to  prosecute  his  cause  with  effect  in  * 
his  lifetime ;  and  charged  that  under  the  circumstances  aforesaid, 

and  particularly  of  Patrick  Phillips  and  his  son  residing 
[*809]    in  America,  and  *firom  the  uncertainty  concerning  him 

and  his  affairs,  that  no  presumption  of  satis&tction  of  the 
mortgage  arose  by  lapse  of  time  or  otherwise. 

The  defendants,  by  their  answer,  insisted  that  the  plaintiff's 
mortgage  must  be  presumed  to  have  been  discharged,  and  that, 
team  the  length  of  time,  without  any  acknowledgment 

Mr.  Tinney  and  Mr.  Wray  for  the  plaintiffl 

Mr.  Tirmey  after  stating  the  &cts : — There  is  no  Statute  of  Li- 
mitation applicable  to  mortgages,  it  is  usual  to*  limit  twenty 
years  as  a  time  when  the  mortgage  shall  be  presumed  to  be  paid; 
but  where  the  delay  is  accounted  fi)r,  it  is  otherwise : — ^it  was 
held  in  Fladong  v.  Winter  ;{a)  and  it  was  the  principle  of  a  case 
iherein  cited,  of  Wynne  v.  Baring^  on  which  fifty  years  had 
elapsed,  that  taking  this  to  be  a  case  of  presumption,  it  may  be 
met  by  evidence  to  satisfy  a  jury  that  the  debtor  had  not  the 
opportunity  or  the  means  of  paying. 

(a)  1»  Tea  jno.  196. 
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There  are  two  prior  mortgagees  who  were  proceeding  to 
recover  their  debts,  and  they  did  not  eflTect  their  object  until 
1824,  and  that  sufficiently  accounts  for  the  delay. 

This  cannot  be  resisted  but  upon  presumption  of  satisfaction 
arising  from  delay ;  when  it  is  considered,  that  there  were  two 
previous  mortgages,  and  that  the  property  was  so  heavily  incum- 
bered, the  presumption  is  rebutted ;  the  moment  an  adequate 
cause  for  not  enforcing  the  demand  is  shown,  there  is  an 
end  of  the  *pre8umption  of  delay ;  the  length  of  time  [*810] 
that  has  elapsed  is  sufficiently  answered.  We  find  the 
plaintiff  making  inquiries,  he  puts  his  deeds  into  the  hands  of 
his  solicitor,  and  when  the  reversion  fell  into  hand,  there  arose  a 
reasonable  ground  that  the  fund  was  one  which  would  be  available 
for  his  debt ;  he  then  commenced  proceedings,  and  until  it  was 
discovered  that  there  was  an  available  fiind,  it  would  have  been 
useless  to  attempt  to  enforce  the  debt ;  the  presumption  of  pay- 
ment is  therefore  repelled. 

Mr.  Wray : — Notice  was  given  of  the  claim  in  1811,  to  the 
solicitor  of  the  first  mortgagee,  and  all  that  was  reasonable  was 
done ;  no  conclusion  of  payment  could  be  come  to  by  this  court 
or  by  a  jury ;  and  with  respect  to  reversionary  property,  pre- 
sumption of  payment  cannot  be  raised  from  laches  until  after  it 
has  fidlen  into  hand. 

Mr.  PemherUm  and  Mr.  Chirig  for  the  defendant. 

Mr.  PemherUm:— ThQ  bill  of  1811  was  filed  in  1811,  but  the  . 
subpoenas  were  not  served ;  and  the  mere  filing  a  bill  without 
taking  any  proceedings  upon  it  goes  for  nothing.  A  bill  never 
can  be  revived  to  which  there  is  no  appearance,  still  less  where 
no  subpoenas  have  been  served.  The  object  of  this  bill  is  to 
give  the  plaintiff  the  benefit  of  the  suit  of  1811 ;  no  order  to  re- 
vive ever  has,  or  ever  can  be  obtained  in  that  suit.  Are  the 
circumstances  such  as  to  rebut  the  presumption  of  payment  after 
thirty-five  years,  from  the  execution  of  the  mortgage  ?  there  is 
nothing  in  the  evidence  to  rebut  it :  no  proceedings  are  taken 
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till  1826,  the  mortgage  was  executed  in  1790,  this  gentleman 
became  bankrupt  in  1794 ;  in  all  cases  where  relief  is  sought 

in  a  court  of  equity,  it  must  be  within  twenty  years, 
[*811]     *as  was  decided  in  the  House  of  Lords  in  the  case  of 

Cholmondeley  v.  Clinton^  and  Lord  Eldon  held  that  al- 
though the  plaintiff  was  not  barred  of  his  writ  of  entry,  yet  a 
court  of  equity  will  not  give  relief  after  twenty  years.  As 
against  bygone  rents,  the  mortgagee  can  have  no  remedy  of  any 
kind;  Ex  parte  Wi&on,(a)  Qresleyy.  Adderley.{b)  In  Thomas  v. 
Bridgsiockj  on  petition  before  your  Honor,  it  was  held  and  con- 
firmed on  appeal,  that  the  possession  of  a  receiver  was  only  the 
possession  of  the  parties  to  the  suit ;  the  mortgagor  might  have 
redeemed  the  mortgages  in  the  suit,  and  then  he  would  have  had 
the  rents,  and  no  other  mortgagee  could  have  any  right  to  an 
an  account  of  the  rents ;  and  whatever  right  the  plaintiff  may 
have  against  the  reversion,  he  can  have  no  claim  upon  the  accu- 
mulated funds.  If  the  court  is  of  opinion,  that  the  plaintiff  is 
not  entitled  to  any  relief  against  the  rents,  the  supplemental  bill 
must  be  dismissed,  because  it  does  not  pray  relief  out  of  the  re- 
version. 

Mr.  Chtng : — There  are  two  suits  now  before  your  Honor ;  the 
first  suit  was  instituted  in  1811,  on  which  no  proceedings  were 
had,  nor  was  any  subpoena  served  until  1825.  The  principle  of 
this  court  is  to  limit  relief  on  a  mortgage  or  bond  to  twenty  years, 
unless  the  delay  can  be  explained  away,  and  the  party  must 
show  that  he  has  used  due  diligence  to  obtain  payment.  The 
commission  of  bankrupt  against  the  mortgagor  was  issued  in 
1794 ;  would  not  a  vigilant  mortgagee  have  then  prosecuted  his 
demand  ?  the  amended  bill  was  filed  in  1825,  a  period  of  more 
than  thirty  years  afterwards.  With  regard  to  the  bygone  rents, 
to  the  fimds  accumulated  in  the  cause  of  Oreen  v.  Ni- 
[*812]  choUs^  a  receiver  is  appointed  *for  the  security  of  the  par- 
ties to  the  suit,  and  not  for  some  bystander;  that  fund 
has  since  been  applied  to  the  payment  of  the  first  mortgage,  and 
there  is  a  fund  of  upwards  of  6,0002.  in  court    The  plaintiff 

(a)  2Ves.ftB.  262. 
(6)  1  Swaoa  6Y8. 
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prayed  in  the  supplemental  bill  to  revive  the  suit  of  1811,  but 
he  never  obtained  an  order  to  do  so,  nor  could  he  obtain  it 

Mr.  Tinney  in  reply : — Our  amended  bill  was  demurred  to ;  the 
demurrer  waa  overruled ;  the  defendants,  by  their  answer,  have 
answered  the  bill  of  1811,  as  well  as  the  amended  bill. 

The  Master  of  the  Rolls  : — Can  you  file  a  supplemental 
bill,  when  you  have  not  issued  subpoenas  on  the  original  bill ; 
should  you  not  have  amended  the  original  bill? 

In  order  to  entitle  yourself  to  a  decree,  you  must  state  facts 
upon  your  bill ;  but  here  you  only  refer  to  an  original  bill,  and 
you  cannot  file  a  supplemental  bill,  to  a  bill  on  which  no  sub- 
poenas have  issued. 

I  am  of  opinion,  too,^  that  I  cannot  presume  this  debt  is  satis- 
fied, for  the  mortgage  was  made  in  1790,  and  in  1794,  the  mort- 
gagor became  bankrupt,  so  that  there  was  only  four  years  in 
which  the  mortgage  could  have  been  paid  by  the  mortgagor , 
but  this  court  can  give  no  relief  if  there  has  been  an  adverse  pos- 
session for  twenty  years.  Unless  the  court  be  satisfied  that  the 
rents  were  applicable  to  the  payment  of  the  mortgage,  would  not 
the  possession  of  the  receiver  be  adverse  ? 

Mr.  Tinney: — The  possession  cannot  be  adverse  to 
a  subsequent  incumbrancer,  so  long  as  the  fimd  is  *held     [*318] 
for  the  benefit  of  the  first  incumbrancer,  so  long  as  he  re- 
mains unsatisfied ;  in  the  meantime  the  interest  in  possession  of 
the  subsequent  incumbrancer  does  not  begin. 

The  cause  was  then  directed  to  stand  over. 

Thursday^  December  17th. — ^Mr.  Pemberion  stated  that  his  client 
was  not  disposed  to  contend  this  cause  on  the  point  of  pleading ; 
and  after  what  the  court  had  said,  that  there  was  not  a  presump- 
tion of  payment,  he  would  consent  to  the  plaintiff  having  his 
1,200Z.  out  of  the  fund,  on  being  paid  the  costs  in  this  suit 
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The  Master  op  the  Rolls  :— That  is  very  candid ;  I  am 
of  opinion  that  there  was  no  presumption  of  payment  Declare 
that  presumption  of  payment  does  not  arise  in  this  case  from  de- 
lay in  bringing  forward  the  demand  of  the  plaintiff.  Let  the 
sum  of  l,200i  8  per  cent,  consols  be  sold  out  of  the  ftmds  in 
court  in  the  cause  of  Oreen  v.  NiohoUs^  and  let  the  costs  as  be- 
tween solicitor  and  client  be  paid  out  of  the  l,200i.,  and  the  ac- 
cumulations of  the  proportion  of  dividends  thereof;  and  let  the 
residue  of  the  fund  be  transferred  to  the  plaintiflfe  in  full  satisfac* 
tion  of  the  principal  and  interest  and  costs  due  on  their  security ; 
and  let  them  at  their  own  costs  in  all  things,  execute  an  assign* 
ment  of  their  security  to  the  defendants  as  assignees,  and  deliver 
up  the  title  deeds  in  their  hands ;  and  such  assignment  to  be  set- 
tled by  the  master  in  case  the  parties  differ. 

Mr.  Tinney  said  he  had  found  a  printed  copy  of  the  judgment 
in  the  House  of  Lords,  in  the  case  of  Ckolmondeky  and  Clinionj 
and  there  was  nothing  in  it  applicable  to  the  case  of  mortgagor 
and  mortgagee ;  Lord  Eldon  therein  stated,  that  he  did 
[*314]  not  mean  that  it  should ;  *and  Mr.  Tinney  added,  that  it 
was  clear  that  twenty  years  was  not  an  absolute  presump- 
tion of  payment. 

The  Master  of  the  Rolls  :— I  should  certainly  never  ex- 
tend it  to  mortgagor  and  mortgagee  •myself. 

The  Master  of  the  Rolls  asked  Mr.  Tinney  what  he  had 
found  on  the  point  of  pleading. 

Mr.  Tinney  replied  that  he  had  only  found  that  from  which  he 
hoped  to  have  obtained  liberty  to  amend. 

Mr.  Wray  wished  the  court  to  understand  that  he  had  always 
seen  the  difficulty  in  the  point  of  pleading. 

Reg.  Lib.  B.  1829,  fol.  209. 


BEFORE  THE  MASTER  OP  THE  ROLLS.       814 

1829. — Hadson  r.  Twining. 


SoirrHWELL  V.  Ward. 

Bolls.— 1829 :  Wedneflda7,  2d  Deoember. 
Power  to  appoint  new  trustees 

Mr.  Koe  : — This  is  a  suit  for  the  appointment  of  new  trustees. 
There  is  no  power  in  the  deed  for  the  appointment  of  new  trus- 
tees; but  it  is  wished,  in  the  new  deed,  to  add  such  a  power- 

The  Master  of  the  Rolls  :— That  cannot  be. 


♦Hudson  v.  Twining.  [*315j 

1829 :  Wednesday.  2d  December.  ^ 

Parties. 

In  this  case  a  testator  had,  by  his  will,  in  1752,  given  legacies 
to  several  person?,  on  their  attaining  twenty-one.  One  of  them 
went  to  America  when  a  boy,  and  had  not  since  been  heard  of; 
if  Uving,  he  must  now  be  seventy-seven  years  of  age.  His  legacy 
had  been  handed  over  many  years  since  to  the  defendants,  who 
had,  by  accumulations  of  interest,  now  made  it  amount  to  six- 
fold ;  and  this  bill  was,  by  his  personal  representatives,  for  pay- 
ment thereof  to  them. 

The  Master  of  the  Rolls  : — Take  an  inquiry,  whether  he 
attained  the  age  of  twenty-one,  and  whether  he  is  living  or  dead, 
with  liberty  to  report  special  circumstances. 

Mr.  Roupell  here  stated  to  the  court,  that  an  objection  was 
taken  in  the  answer,  that  the  peraonal  representatives  of  the  origi- 
nal testator  were  not  parties.  The  testator  died  seventy  years 
since. 

The  Mahter  of  the  Rolls  thought  that  it  was  not  necessary 
to  make  them  parties^ 
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[*816]  *Neathway  V.  Ham. 

Legdcy, — Misnomer. — Evidence, 

BOLL& — 1829:  9th  December. 

A  legacy  having  been  given  to  a  legatee,  in  a  name  which  she  had  for  many  yean 

assumed,  the  court  will  direct  an  inquiry,  who  was  the  person  meant 
The  deposition  of  an  admission  of  a  residuaiy  legatee  and  executrix  is  good  evidence, 

it  being  against  her  own  interest 

George  Bridge,  wlio  died  in  1822,  by  his  will  gave  to  Mary 
Bridge,  whom  he  described  as  his  cousin,  daughter  of 
the  sum  of  200t,  and  appointed  his  wife  residuary  legatee  and 
sole  executrix ;  but  the  wife  died  in  November,  1824,  without 
having  paid  this  legacy,  and  by  her  will  gave  to  Mary  Hillditch, 
if  living,  lOOi  stock. 

The  facts  were,  that  George  Bridge  and  the  legatees  in  his 
will  were  fellow  servants ;  she  had  a  natural  child  by  him,  and 
afterwards  went  by  the  name  of  Mary  Bridge.  Her  proper  name 
was  Mary  Hillditch. 

A  witness  proved,  that  after  the  death  of  George  Bridge,  on 
reading  his  will  to  his  widow,  she  said  that  the  real  name  of  the 
said  legatee  was  Mary  Hillditch,  and  that  Mary  Hillditch  had 
formerly  been  a  kitchen  maid  in  the  late  Earl  Dorchester's  ser- 
vice ;  and  that  she  (Ann  Bridge)  had  known  Mary  Hillditch  at 
that  time,  and  was  a  fellow  servant  of  hers  and  of  George  Bridge : 
and  that  George  Bridge,  previous  to  his  marriage  with  Ann 
Bridge,  had  had  a  child  by  the  said  Mary  Hillditch,  and  that  she 
(Ann  Bridge)  was  aware  of  the  feet  at  the  time  of  its  taking 
place ;  that  after  that  event  Mary  Hillditch  had  pajssed  and  been 
called  by  the  name  of  Mary  Bridge;  and  that  her  husband, 
George  Bridge,  had  told  her,  aAer  making  his  will,  that  he  had 
'left  a  legacy  to  Mary  Hillditch  by  the  name  and  description  of 
Mary  Bridge,  his  cousin,  but  had  omitted  to  mention  the  name 
of  the  legatee's  parents  from  motives  of  delicacy,  and  from 
a  wish  to  avoid  exposing  himself  to  the  gentleman  who  drew 
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•his  will,  and  wlio  was  at  the  time  agent  to  Lady  Caro-     [*817] 
line  Darner ;  and  that  she  (Ann  Bridge)  had  promised 
her  husband,  George  Bridge,  that  she  would  see  that  the  legacy 
was  paid  to  Mary  Bridge,  otherwise  Mary  Hillditoh. 

The  same  witness  fiirther  proved,  that  upon  several  subse- 
quent occasions  Ann  Bridge  mentioned  to  him  the  subject  of  the 
bequest  to  Mary  -Bridge,  otherwise  Mary  Hillditch,  and  some- 
times asked  deponent  whether  she  ought  to  pay  it,  as  the  legatee's 
name  was  not  Bridge  but  Hillditch;  upon  which  he  uniformly 
told  her  that  as  she  had  promised  her  husband  George  Bridge, 
that  she  would  see  the  legacy  paid,  she  ought  t{>  pay  it 

Several  other  witnesses  deposed,  that  Mary  Hillditch  went  by 
the  name  of  Bridge,  and  was  delivered  of  a  female  child,  of  which 
the  testator  was  the  father,  but  that  her  real  name  was  Mary 
Hillditch. 

Mr.  BickerskHi : — George  Bridge,  by  his  will,  gave  Mary  Bridge 
200Z. ;  he  appointed  his  wife  executrix ;  she  died  in  1824,  and 
by  her  will  gave  Mary  Hillditch  100?.  The  bill  alleges  that  the 
two  names  represented  the  same  person,  she  being  a  fellow  servant 
of  the  testator  in  the  service  of  Lord  Dorchester,  and  having  been 
pregnant  by  him.  That  this  is  the  same  person  there  is  evidence 
before  the  court. 

Ann  Bridge,  being  the  personal  representative,  her  declaration 
was  evidence. 

Mr.  Russell  for  the  executor  of  the  executrix : — This  claim  is 
brought  forward  after  the  death  of  the  executrix,  Mary 
Hillditch  never  having  demanded  it;  *and  now  the  [*318] 
legacy  is  claimed  by  an  administrator  of  Mary  Hillditch. 
The  plaintiff  must  first  show  by  evidence  that  at  the  date  of  the 
will  there  was  no  such  person  as  the  testator's  cousin  Mary 
Bridge. 

The  Masteb  of  the  Rolls  : — ^I  will  give  you  the  common 
inquiry,  who  was  the  person  meant  by  "  Mary  Bridge  my  cousin" 
Vol.  L  19 
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in  the  will  of  Qeorge  Bridge?  But  I  think  it  is  an  idle  inquiry. 
There  can  be  no  doubt  on  the  evidence  that  she  is  the  person 
called  Mar  J  HiUditch. 

There  must  be  a  decree  for  payment  of  the  lOOZ.  given  to 
Mary  HiUditch  by  Ann  Bridge. 

The  evidence  in  the  cause  may  be  read  before  the  master. 

Mr.  Ru8seU  objected  to  the  admission  of  Ann  Bridge  being 
lead. 

The  Master  of  the  Rolls  : — ^It  was  an  admission  against  her 
own  interest.  You  may  make  what  use  of  the  objection  you  can 
before  the  master. 

Reg.  lab.  B.  1829,  fol.  2015. 


[*319]  *NicH0LS0N  V.  Nicholson. 

Copyholds  and  CfusUmuiTy  Estates. 

BOLLS.^ — 1830 :  27th  January. 

In  two  manors  in  Durham,  there  is  no  custom  for  surrendering  to  the  uses  of  the 
will,  but  the  tenant  divests  himself  of  the  legal  estate,  and  bj  surrender  vests  it 
in  a  trustee,  who  subscribes  a  memorandum  or  defbaaance,  that  the  surrender  is 
to  the  uses  of  the  surrenderor's  wllL  In  this  caae  the  fiither  and  maternal  grand- 
&ther  of  the  testator,  R.  N.,  being  both  copyholders,  had  respectively  caused  their 
copyhold  tenements  to  be  surrendered  to  the  other,  who  had  subscribed  the  usual 
defeasance.  The  legal  estate  in  both  descended  to  the  testator.  But  with  regard 
to  the  tenements  in  the  manor  of  Houghton,  they  were  devised  by  the  father  of 
the  testator  to  trusteest  to  the  intent  that  his  widow  might  receive  an  annuity 
thereout,  and  subject  thereto  to  the  testator,  R.  N.,  in  fee.  The  widow  being  alive 
at  the  time  the  testator,  R.  N.,  made  his  will,  and  died,  it  was  held,  that  the  copy* 
holds  in  the  manor  of  Houghton  passed  by  his  wiU. 

With  respect  to  the  tenements  which  were  in  the  other  manor,  the  testator's  mater- 
nal grandfather,  who  had  the  beneficial  interest  in  them,  devised  them  unto  trus- 
tees, upon  trust  for  the  testator,  R.  N.  Held,  tbat  there  being  nothing  to  separate 
the  legal  estate  and  equitable  interest,  the  equitable  interest  had  merged  in  the 
legal  estate  in  the  testator,  and  could  not  be  devised  by  him  according  to  the 
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custom  of  the  manor.  Held,  that  his  widow  was  entitled  to  fl«e  bench,  and  the 
heir,  sabjeet  thereto^  to  the  inheritance,  but  they  taking  benefits  under  the  will, 
were  bound  to  elect 

Robert  Nicholson,  being  seised  of  freeliold  and  oopjhold 
estates,  made  his  will  on  the  80th  of  April,  1817,  and  thereby 
confirmed  an  annuity  of  500?.  a  year  given  to  his  wife  by  a  settle- 
ment on  their  marriage,  and  also  gave  her  an  additional  annuity 
of  5001  and  a  legacy  of  l,000t,  and  all  his  household  goods, 
coaches,  china,  books  and  wine ;  and  he  gave  unto  Elizabeth 
Nicholson,  the  widow  of  his  late  father,  5001  a  year  during 
widowhood,  and  confinned  to  her  an  annuity  of  500?.  (given  by 
his  father  during  her  widowhood)  during  her  life,  notwithstand- 
ing she  should  marry  again ;  and  he  declared  that  the  provision 
made  by  his  will  for  his  wife  was  in  bar  of  her  dower  and  thirds 
at  common  law,  and  all  other  claims  by  law  or  custom  upon  his 
real  or  personal  estate :  and  he  gave,  devised  and  bequeathed  all 
and  singular  his  freehold,  copyhold  and  leasehold  messuages, 
lands,  hereditaments  and  real  estate,  and  all  his  personal  estate 
and  effects,  unto  trustees  to  sell  the  real  estate,  and  to 
convert  the  personal  estate  into  money,  *and  out  of  the  [*820] 
moneys,  the  produce  of  his  real  and  personal  estate,  to 
pay  his  debts,  funeral  expenses  and  legacies,  and  to  invest  and 
apply  the  surplus  in  payment  of  portions  to  his  younger  sons 
and  daughters,  and,  subject  thereto,  to  apply  it  to  the  mainte- 
nance of  his  eldest  son  until  he  attained  twenty-one,  and  then  to 
trans&r  the  principal  to  him. 

The  testator  died,  leaving  Margaret  Nicholson,  his  widow,  two 
sons  and  two  daughters. 

A  supplemental  bill  in  this  cause  set  forth  the  history  of  the 
copyholds  as  follows: — That  on  the  30th  of  May,  1780,  lands  in 
the  manor  of  Houghton  in  the  county  of  Durham  were  surren- 
d^d  to  Thomas  Simpson,  a  grandfather  of  the  testator,  his  heirs 
and  sequels,  in  right  according  to  the  custom  of  the  manor,  and 
Thomas  Simpson  was  thereupon  admitted  tenant  of  the  heredita- 
ments. A  defeasance  was  subscribed  that  the  hereditaments  were 
80  surrendered  upon  such  trusts  as  Thomas  Nicholson  the  elder, 
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who  had  purchased  the  same,  should  limit,  devise,  declare  and 
appoint ;  and  in  default  thereof,  in  trust  for  Thomas  Nicholson 
the  elder  and  sequels  in  right. 

A  similar  surrender  of  another  property  in  the  same  manor  to 
Thomas  Simpson  in  trust  for  Thomas  Nicholson,  was  made  on 
the  17th  of  November,  1789.  Thomas  Simpson  had  two  daugh- 
ters ;  one  of  them,  Eleanor,  married  Thomas  Nicholson  the  elder^ 
but  she  died  in  her  father's  lifetimcr  Thomas  Simpson  died  in 
the  month  of  August,  1802,  leaving  Thomas  Nicholson  the 
younger,  Robert  Nicholson,  the  testator,  and  two  others,  his  grand- 
children by  his  daughter  Eleanor,  and  also  leaving  a  daughter 
Elizabeth.  This  daughter  Elizabeth  and  Thomas  Nichol- 
[*321]  son  the  younger,  were,  of  course,  the  co-heirs  of  *Thoma8 
Simpson,  and  they  were  also  his  co-heirs  according  to 
the  custom  of  the  manor  of  Houghton.  Thomas  Nicholson  the 
younger,  and  Elizabeth  Simpson  both  died,  leaving  the  testator 
their  heir  at  law,  and  heir  according  to  the  custom ;  so  t^at  the 
whole  legal  estate  of  the  copyhold  became  vested  in  the  testator^ 
Robert  Nicholson. 

Thomas  Nicholaon,  the  elder,  by  his  will  dated  14th  January, 
1811,  gave  all  his  lands  in  Houghton,  &c.,  and  all  other  his  free- 
hold and  copyhold  messuages  and  hereditaments  unto  John 
Goodchild  and  Christopher  Bramwell,  their  heirs  and  assigns,  to 
the  intent  that  Elizabeth,  his  second  wife,  might,  during  her  life, 
in  case  she  should  so  long  continue  unmarried,  have  and  take 
an  annuity  of  600L  out  of  the  said  hereditaments;  and  in  the 
event  of  her  second  marriage,  that  she  might  have  and  take  an 
annuity  of  200Z. ;  and  subject  thereto  to  the  use  of  the  plaintiff, 
Robert  Nicholson  the  elder,  his  heirs  and  assigns  forever. 

Thomas  Nicholson  the  elder,  died  on  the  26th  of  Januarv, 
1811.  *' 

On  the  14th  of  November,  1782,  two  other  surrenders  of  lands 
in  the  manor  of  Easington,  in  Durham,  were  made  to  Mary 
Simpson  and  Thomas  Nicholson  the  elder ;   they  were  admitted 
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tenants,  with  a  defeasance  that  it  was  to  suck  uses  as  Thomas 
Simpson  should  by  will  appoint 

Thomas  Nicholson  the  elder  survived  Mary  Simpson;  and 
upon  the  death  of  the  former,  he  left  Robert  Nicholson,  his  eldest 
son  and  heir  at  law,  in  whom  the  legal  estate  in  the  last  men- 
tioned lands  became  vested. 

Thomas  Simpson,  by  his  will  dated  the  24th  day  of 
February,  1802,  after  giving  an  annuity  of  30Z.  a  year  *to  [*822] 
Ins  servant  during  her  life,  and  several  pecuniary  lega- 
cies, gave  all  his  messuages,  hereditaments  and  real  estate  of 
whatsoever  tenure  unto  Thomas  Nicholson  the  elder  and  Quintin 
Blackburn,  and  their  heirs,  upon  trust,  in  the  event  which  hap- 
pened, for  his  grandson,  Robert  Nicholson  the  elder,  his  heirs  and 
assigns  forever ;  and  the  testator  thereby  charged  in  the  first 
place  his  personal  estate,  and  in  the  next  place  his  real  estate,  so 
far  as  any  deficiency  should  happen,  with  the  payment  of  all  his 
just  debts,  legacies,  annuities  and  funeral  expenses. 

Quintin  Blackburn  survived  Thomas  Nicholson  the  elder. 

The  steward  of  the  manor  of  Houghton  gave  a  certificate  as 
follows :  "  I,  the  undersigned,  do  certify,  that  I  have  for  forty 
years  last  past  been,  and  now  am,  the  acting  deputy  steward  as 
well  of  the  manor  of  Houghton,  as  of  the  several  other  manors 
of  and  belonging  to  the  see  of  Durham  in  the  county  of  Durham, 
and  am  well  acquainted  with  the  customs  thereof  as  to  the  copy- 
holds in  or  within,  or  held  of  the  said  several  manors,  such  cus- 
toms being  similar  in  all  and  each  of  the  said  manors :  that  by 
the  customs  of  the  said  manors  a  copyhold  tenement,  that  is,  the 
legal  estate,  being  vested  in  the  owner  thereof,  was  not,  previous 
to  the  act  of  55  G.  Ill,  c.  192,  devisable  by  the  owner  or  tenant 
so  seised  thereof  by  his  will :  that  when  any  such  copyholder 
died  seised,  that  is,  of  the  legal  estate,  his  widow  is,  by  the  cus- 
tom of  the  manor,  entitled  to  the  whole  tenement  for  her  life  in 
her  widow  right  and  as  her  free  bench,  subject  to  which  widow 
right  and  free  bench,  the  copyhold  tenement  descends  to  the 
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[^823]  heir  as  at  the  common  law :  that  in  ^order  to  enable 
the  copyholder  or  owner  so  seised  to  devise  his  copyhold 
by  will,  it  is  and  has  been  usual  for  him  to  divest  himself  of  the 
legal  estate  by  surrendering  the  tenement,  or  otherwise  having 
it  vested  in  a  trustee,  (who  is  thereupon  admitted,  and  is  the 
lord's  tenant,)  and  his  sequels  in  right,  with  a  memorandum  or 
defeasance  subscribed  to  the  surrender,  declaring  that  the  premises 
are  thereby  so  surrendered  upon  such  trusts  as  the  surrenderor, 
or  the  person  having  or  entitled  to  the  equitable  or  beneficial  in- 
terest, shall  by  will  appoint ;  and  in  default  thereoi^  in  trust  for 
him,  his  heirs,  sequels  in  right  and  assigns.  But  it  is  understood 
in  practice,  that  without  any  particular  previous  surrender  being 
passed  for  such  purpose,  the  owner  of  the  same  equitable  estate, 
(the  legal  estate  being  vested  in  a  trustee,)  may  devise  by  will 
«uch  his  equitable*  estate." 

The  master  found  to  the  effect  of  this  certificate ;  and  that 
without  any  particular  previous  surrender  for  the  purpose,  the 
owner  of  a  mere  equitable  estate  in  a  copyhold  tenement,  the 
legal  estate  being  vested  in  another  person,  may,  according  to  the 
custom  of  ihe  manor,  devise  by  will  such  equitable  estate. 

The  steward  sent  a  similar  certificate  in  respect  of  the  manor 
of  Easington,  and  the  master  found  according  to  it. 

The  master  also  found,  that  the  premises  were  of  copyhold 
tenure,  and  held  by  copy  of  court  roll. 

Robert  Nicholson  the  elder  died,  and  left  the  defendant  Mar- 
garet Nicholson,  his  widow,  and  Robert  Nicholson  the  younger 
his  heir  at  law,  and  customary  heir,  to  an  infant ;  and  the  legal 
estate  in  the  said  copyhold  hereditaments  became  vested  in  him. 

[^824]        ^Margaret  Nicholson  alleged,  that  she  was  entitled  to 
her  free  bench. 

Mr.  Bickersteih: — Upon  the  will  of  Robert  Nicholson  the  elder 
two  questions  arise ;   first,  whether  the  copyholds  pass  by  his 


BEFORE  THE  MASTER  OF  THE  ROLLS.       824 

18S0.^NioholflOD  t.  Nidudflon. 

will  ?  if  they  did  not  pass,  the  widow  would  be  entitled  to  her 
free  bench  for  life,  and  then  they  will  go  to  the  eldest  son ;  and 
if  they  did  not  pass,  the  question  is,  whether  the  son  shall  not 
be  put  to  his  election  ? 

Thomas  Nicholson  being  entitled  to  the  equitable  estate,  de- 
vised it  to  trustees,  their  heirs  and  assigns,  to  the  intent  that  his 
widow  should  receive  an  annuity  for  her  life ;  she  is  now  living : 
there  is,  therefore,  an  estate  in  the  trustees  and  their  heirs  for  the 
purpose  of  this  annuity ;  and  so  long  as  that  annuity  subsists, 
there  is  a  separation  of  the  legal  and  equitable  estate. 

He  subjected  all  the  estates  to  the  payment  of  his  debts,  which 
constituted  a  charge  in  the  hands  of  the  trustees.  The  copyhold 
estates  did  pass  by  the  will  of  Robert  Nicholson,  and  if  they  did 
not,  the  widow  and  eldest  son  must  elect.  Those  copyhold  es- 
tates, with  other  lands,  the  trustees  were  directed  to  sell :  the 
eldest  son  cannot  participate  in  the  benefit  of  the  sales  unless  he 
elect  to  confirm  the  will.  The  testator  has  devised  his  copy- 
holds generally ;  but  we  have  evidence  that  he  did  intend  to 
devise  these  particular  copyholds.  The  general  expression  "  all 
my  copyholds"  is  sufl5cient.  Blunt  v.  ClWieroe;{a)  SiruU  v. 
Finch,  before  Sir  J.  Leach,  Vice-Chancellor  ;(6)  Oxenjbrth  v. 
Cawkioell ;{c)   Wentworth  v.  (hx,{d) 

*Mr.  Preston,  for  the  heir  at  law  and  the  widow : —  [*325] 
The  equitable  estate  must  be  extinguished  in  the  legal. 
The  cases  are  collected  in  the  book  on  Merger,  327.  It  was  de- 
cided in  the  case  of  Ooodright,  Lessee  of  Alston  v.  Wells  and 
others,{e)  in  fevor  of  the  person  who  had  the  legal  estate.  I 
must  admit  the  question  of  election  arises,  Hewlet  v.  Wilks  ;{g) 
but  I  do  not  admit  it  as  to  all  the  testator's  copyholds ;  and  I 

(a)  10  Ves.  689. 
(i)  3  Sim.  ft  Stew.  229. 
(c}  2  Sim.  ft  Stew.  668. 
((Q  6  Mad.  363. 
(«)  Douglas,  ttl. 
(g)  Ambler,  430. 


825  CASES  IN  OHANCEBY, 

1830.— Nicholson  t.  Nicholaon.  | 

must  take  leave  to  say,  that  the  cases  cited  from  10  Yes.,  and 
elsewhere,  go  beyond  the  law.  I  do  not  mean  to  say,  that  if  the 
court  sees  it  to  be  clear  that  copyhold  lands  not  surrendered  were 
intended  to  pass  by  the  will,  this  court  has  not  power  to  give  e& 
feet  to  it. 

Mr.  Jacob  with  Mr.  Preston : — ^The  copyhold  in  Houghton  was 
vested  in  the  testator ;  the  equitable  estate  was  governed  by  the 
will  of  Thomas  Nicholson  ]  Eobert  Nicholson  was  entitled,  sub- 
ject to  the  annuity  given  by  that  will :  and  it  has  been  made  a 
question,  whether  the  annuitant  and  the  trustees  had  a  legal  es- 
tate interposed  ?  But  we  contend  that  it  did  not  prevent  the 
union.  In  Wade  v.  Pagett,{a)  Lord  Thurlow  held,  that  where 
the  estates  unite  the  equitable  estate  must  merge  in  the  legaL 
In  Phillips  V.  Bridgesip)  it  was  held,  that  a  merger  did  not  take 
place ;  but  there  the  equitable  estate  was  in  tail. 

With  respect  to  the  copyhold  in  the  manor  of  Easington,  the 
case  is  more  clear,  there  being  no  devise  to  trustees,  but  only  a 
mere  charge  of  debts — the  testator  was  not  in  a  situation  to  de- 
vise. The  next  question  is,  whether  the  infant  heir  is 
[*826]  bound  to  elect  ?  *and  that  depends  upon  this,  whether 
the  court  finds  an  intention  in  the  testator  that  the  copy- 
holds should  pass?  I  cannot  dispute  that  he  did  so  intend  as  to 
the  copyholds  in  Houghton ;  but  as  to  the  estate  in  Easington, 
there  is  no  means  of  collecting  the  intention,  and  the  words  of 
the  testator  are  otherwise  satisfied. 

The  grants  are  not  at  the  will  of  the  lord,  but  the  master  has 
found  that  they  are  copyholds ;  and  so  they  are  to  a  certain  ex- 
tent, but  they  are  commonly  designated  customary  property, — 
they  are  not  in  their  nature  devisable.  The  customs  of  the  manor 
did  not  admit  of  a  surrender  to  the  uses  of  a  will ;  but  the  mode 
was  to  surrender  the  estate  to  a  trustee,  who  subscribed  a  de- 
feasance that  he  would  hold  to  the  use  of  the  will.  And  the 
court  will  consider  the  question,  whether  the  expression  "all 

(a)  1  Brown,  364. 
(6)  3  Ves.  126. 
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copyholds"  can  extend  to  customary  estates  not  devisable? 
And  upon  the  same  principle  the  court  may  be  told,  that  the 
words  "all  my  copyholds"  apply  to  customary  estates  men- 
tioned ;  but  not  to  all,  there  being  sufficient  otherwise  to  answer 
the  words  of  the  will.  With  respect  to  the  widow  she  must 
elect. 

The  Master  of  the  Rolls  : — ^I  am  of  opinion  that  it  is  a 
good  devise  as  regards  the  Houghton  estate ;  but  with  respect  to 
the  Easington  lands  it  must  be  referred  to  the  master  to  inquire, 
whether  it  will  be  for  the  interest  of  the  widow  and  infant  to 
elect 

Declare,  that  the  defendant  Robert  Nicholson,  the  heir  at  law 
of  Robert  Nicholson,  the  testator,  was  trustee  of  the  legal  estate 
in  the  copyhold  estates  held  of  the  manor  of  Houghton  for  the 
devisees  in  trust  under  the  will  of  Robert  Nicholson 
the  elder,  the  testator ;  and  that  *the  equitable  interest  [*827] 
therein  was  vested  in  them  on  the  trusts  of  the  will. 

That  the  copyhold  estates  held  of  the  manor  of  Easington  did 
not  pass  by  the  will  of  Robert  Nicholson,  and  that  Robert  Ni« 
cholson,  the  heir  at  law,  was  entitled  thereto,  subject  to  the  free 
bench  of  Margaret  Hammond,  late  Margaret  Nicholson,  the 
widow  of  the  testator,  Robert  Nicholson. 

That  the  heir  at  law  and  widow  ought  to  elect ;  and  that  the 
master  inquire  and  report,  whether  it  will  be  for  their  interest  to 
elect  to  take  under  or  against  the  will  of  Robert  Nicholson. 


The  master  reported,  that  it  was  for  their  interest  that  they 
should  elect ;  and  that,  subject  to  the  debts  and  charges  by  the 
will  of  Robert  Nicholson  the  elder,  the  heir  at  law  was  entitled 
to  the  moneys  which  had  arisen  from  the  sale  of  the  real  and  per* 
fional  estate  on  his  attaining  twenty-one. 
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July  2d, — ^This  cause  came  on  as  a  short  cause,  when  the  coon* 
sel  for  the  widow  and  infant  heir  elected  to  take  under  the  will 
agreeably  to  the  master's  report. 

Beg.  Lib.  B.  1829,  fol.  609. 


[*828]    *RoBERT  Lynn,  and  Elizabeth,  his  Wife,  William 
Lynn,  and  William  Bewick  Lynn,  Plaintiffs; 
AND  Joseph  Ashton,  Defendant, 

Setdement. — Appointment. — Feme  Covert. 

Bous. — 1830:  Thuradaj,  28th  Jaauary. 

Stock  settled  on  marriage  to  the  separate  use  of  the  intended  wife,  and  afterwards 

as  she  shall  appoint    She  assigned  her  life  interest  to  two  persana  for  certafai 

purposes,  and  appointed  the  capital  to  the  same  purposes. 
Decreed,  that  the  trustees  transfer  the  stock  aooordinglj. 

By  an  indenture  of  settlement  made  previously  to  the  mar- 
riage of  the  plaintifife  Robert  Lynn  and  Elizabeth  Lynn,  dated 
28th  February,  1797,  between  the  plaintiff  Robert  Lynn,  of  the 
first  part,  the  plaintiff  Elizabeth  Lynn,  (then  Elizabeth  Cannon, 
spinster,)  of  the  second  part,  and  the  plaintiff  William  Lynn  and 
William  Green,  of  the  third  part.  It  was  witnessed,  that  Wil- 
liam Lynn  and  William  Green,  or  the  survivor  of  them,  or  the 
trustees  or  trustee  for  the  time  being,  in  their  or  his  stead,  should 
stand  possessed  of  a  sum  of  650?.  of  3  per  cent,  consols,  (which 
had  been  previously  transferred  into  the  names  of  William  Ljnin 
and  George  Lynn,)  and  all  the  dividends  and  interest  then  due, 
or  to  become  due  thereon,  and  all  money  to  be  received  on  ac- 
count of  such  debts  and  sums  of  money  as  were  due  or  belong- 
ing to  Elizabeth  Lynn  prior  to  the  marriage,  (and  which  debts 
and  money  were,  by  the  now  stating  indenture,  assigned  by 
Elizabeth  Lynn  to  William  Lynn  and  William  Green,  their  exe- 
cutors, administrators  and  assigns,)  after  the  solemnization  of  the 
intended  marriage,  upon  trust  for  the  sole  and  separate  use  of 
Elizabeth  Lynn,  her  executors,  administrators  and  assigns,  not- 
withstanding her  coverture,  and  that  the  trustees  should  permit 
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Elizabeth  Lynn  to  receive  all  the  said  trust  moneys,  and  the 
dividends,  interest,  savings  and  accumulations  thereof  for  and 
during  her  natural  life,  for  her  own  use,  and  notwith- 
standing *her  then  intended  coverture,  and  after  her  [*829] 
death,  upon  trust  for  such  uses,  ends,  intents  and  pur- 
poses, as  Elizabeth  Lynn  should,  notwithstanding  her  then  in- 
tended coverture,  by  any  deed  or  writing  to  be  by  her  duly  exe- 
cuted, order,  give,  declare,  direct  or  appoint,  and  in  case  of  no  such 
order,  gift,  direction,  declaration  or  appointment  for  her  children, 
and  in  default  of  children,  for  her  next  of  kin. 

Various  sums  of  money  were  from  time  to  time  received  by 
the  trustees  for  the  time  being,  on  account  of  the  debts  and  sums 
of  money  assigned  by  or  comprised  in  the  settlement ;  and  the 
6501.  3  per  cent  consols  was,  by  the  investment  of  the  said  debts 
and  sums  of  money,  increased  to  the  sum  of  l,400i. 

The  defendant,  Ashton,  was  afterwards  appointed  trustee  in- 
stead of  Green,  and  the  1,400Z.  was  transferred  into  the  names  of 
him  and  the  plaintiff  William  Lynn. 

By  an  indenture  dated  23d  June,  1827,  between  Robert  Lynn 
and  Elizabeth  his  wife,  of  the  one  part,  and  William  Lynn  and 
William  Bewick  Lynn,  of  the  other  part,  after  reciting  as  before 
stated,  and  that*  the  plaintiff  Elizabeth  Lynn  was  desirous  (with 
the  privity  of  Robert  Lynn)  of  assigning  her  life  interest  in  the 
dividends  of  the  1,400?.  8  per  cent,  consols  to  William  Lynn  and 
W.  B.  Lynn,  their  executors,  administrators  and  assigns,  and 
also  of  appointing  the  principal  thereof  after  her  death,  unto  the 
last  mentioned  plaintiff,  their  executors,  administrators  and  as- 
signs, to  the  intent,  that  they  might  cause  the  1,4001.  8  per  cent, 
consols  to  be  transferred  into  theii'  names,  and  that  they  might 
afterwards  transfer  the  sum  of  1,200/.,  part  of  the  same,  in  the 
manner  necessary  for  obtaining  in  lieu  thereof  a  government  an- 
nuity for  the  lives  of  the  plaintiff  Robert  and  Elizabeth, 
♦his  wife,  and  the  life  of  the  survivor,  and  might  retain  [*880] 
the  residue  of  the  1,400Z.  stock  for  the  purposes  therein- 
after mentioned ;  it  was  witnessed,  that  Elizabeth  Lynn,  for  the 
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nominal  consideration  therein  mentioned,  bargained,  sold,  as- 
signed, transferred  and  set  over,  all  her  life  interest  in  the  sum. 
of  1,400/.,  8  per  cent  consols,  to  William  Lynn  and  W.  B.  Lynn, 
their  executors,  administrators  and  assigns,  to  hold  unto  the  last 
mentioned  plaintiflEs,  their  executors,  administrators  and  assigns ; 
and  it  was  further  witnessed,  that  for  the  nominal  consideration 
therein  mentioned,  the  plaintiff  Elizabeth  Lynn,  with  the  privity 
and  approbation  of  the  plaintiff  Robert  Lynn,  did  by  that  deed 
or  writing,  by  her  duly  executed,  order,  give,  declare,  direct  and 
appoint  that  the  1,400Z.  3  per  cent,  consols  should,  after  the 
death  of  Elizabeth  Lynn,  go  and  belong  to  William  Lynn  and 
William  B.  Lynn,  their  executors,  administrators  and  assigns ; 
and  it  was  thereby  agreed  and  declared  between  them,  and  by 
the  parties  thereto,  that  William  Lynn  and  W.  B.  Lynn,  and 
the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor,  should,  with  all  convenient  speed  after  the  execution 
thereof,  procure  the  sum  of  l,400t  3  per  cent,  consols  to  be  trans- 
ferred into  the  names  of  William  Lynn  and  W.  B.  Lynn,  or  the 
survivor  of  them,  or  the  executors  or  administrators  of  such  sur- 
vivor, for  the  purpose  of  obtaining,  with  all  convenient  speed, 
with  1,200/.,  part  of  the  1,400Z.  stock,  such  government  annuity 
as  aforesaid,  and  upon  trust  as  to  the  200/.  residue  of  the  l,400t 
stock  to  or  for  the  use  or  benefit  of  Robert  Lynn  and  Elizabeth, 
his  wife,  in  the  \nanner  therein  particularly  mentioned. 

• 

The  bill  stated  the  preceding  facta,  and  that  the  defendant,  the 
trustee,  refused  to  join  in  transferring  the  1,400/.  3  per  cent,  con- 
sols ;  and  prayed  that  he  might  be  compelled  to  join  the 
[*331]  plaintiff  William  Lynn  *in  transferring  the  said  sum  of 
1,400/.  8  per  cent,  consols  into  the  names  of  William 
Lynn  and  William  Bewick  Lynn,  upon  the  trusts  thereof  de- 
dared  in  and  by  the  indenture  of  the  23d  June,  1827. 

Mr.  Pemherton  and  Mr.  Purvis  for  the  plaintiflfe. 

Mr.  James  for  the  defendant. 

The  Mastjsb  of  the  Bolls  : — This  assignment  defeats  the  in- 
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tention,  and  gives  an  interest  totally  inconsistent  with  the  inten^ 
tion :  there  certainly  is  no  other  person  who  has  an  interest. 
The  trustees  acquire  by  her  assignment  the  life  estate,  and  by 
the  appointment  the  remainder  over;  there  is  no  breach  of 
trust. 

Decreed  as  prayed,  and  the  costs  to  be  paid  out  of  the  fund, 

Reg.  Lib.  B.  1829,  fol.  567. 


^Between  Geokge  Pritchard,  Plaintiff;  ajtb  Cab-    [*S821 
TER  Draper  and  Sir  Thomas  Maryon  Wilson, 
Bart.,  Defendant8.{a) 

Partnership, — Debts  due  to  a  Dissolved  Partnership, — Costs. 

WasnoMBTEB  Hall. — 1830:  asthJanoaiy. 

Payment  by  a  client  to  one  of  t^o  partners^  after  the  partnership  baa  beendis- 

Bolved,  is  a  good  pajrmont. 
If  the  debtor  permits  one  of  such  partners  to  receive  moneys,  in  the  confidence  that 

those  moneys  will  be  a  satis&ction  of  the  partnerahip  debt,  the  retainer  of  thoso 

moneys  is  equivalent  to  an  actual  payment 

The  plaintiflF  and  the  defendant  Draper  were  co-partners  in  the 
business  of  attorneys  and  solicitors,  and  the  defendant  Wilson 
was  one  of  their  clients. 

The  partnership  was  dissolved  in  October,  1817-  This  bill  was 
£Qed  by  the  plaintiflF,  Jo  have  an  account  of  what  was  due  from 
the  defendant  Wilson  to  the  co-partnership ;  but  before  the  de- 
fendant Wilson  had  put  in  an  answer  he  died, — ^the  suit  was 
then  revived  against  his  executors.  The  cause  came  on  to  be 
heard  on  the  16th  July,  1827,  before  Lord  Gifford,  Master  of  the 
Rolb,  when  his  Honor  decreed  that  it  be  referred  to  the  master 
in  rotation  to  tax  the  bill  of  fees,  charges  and  disbursements  of 
George  Pritchard  and  Carter  Draper ;  and  that  the  master  should 
take  an  account  of  what,  if  anything,  was  due  and  owing  from 

(a)  Beversed,  1  Russ.  &  M.  191.' 
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the  estate  of  Sir  Thomas  Maryon  Wilson,  deceased,  in  respect  of 
the  said  bill  of  fees,  chai^ges  and  disbursements ;  and  the  master 
was  to  be  at  liberty  to  state  any  special  circmnstancesthat  might 
arise  at  the  request  of  either  party. 

The  master,  by  his  report  dated  11th  November,  1878,  re- 
ported that  he  had  taxed  the  bill  of  fees,  charges  and  disburse- 
ments of  George  Pritchard  and  Carter  Draper,  at  the  sum  of 
7681,  16s,  8d,  And  for  the  purpose  of  taking  the  account  of 
what,  if  anything,  was  due  and  owing  fix)m  the  estate 
[*333]  of  Sir  Thomas  Maryon  Wilson,  he  *had  caused  the  de- 
fendant Draper  to  be  examined  on  interrogatories ;  and 
he  found  by  a  claim  laid  before  him  on  behalf  of  the  defendants, 
which  had  been  duly  vouched  by  the  production  of  proper 
vouchers  before  him,  that  Sir  Thomas  Maryon  Wilson  paid  to 
the  defendant  Draper,  on  account  of  the  said  bill  of  fees,  charges 
and  disbursements,  several  sums  of  money,  amounting  together 
to  the  sum  of  S26L  95.,  which  being  deducted  from  the  sum  of 
768i  155.  8rf.,  the  same  was  reduced  to  the  sum  of  4421  6s.  8i, 
which  he  found  to  be  due  and  owing  from  the  estate  of  Wilson, 
in  respect  of  the  said  bill. 

But  being  at  liberty  to  state  special  circumstances,  at  the  re- 
quest of  either  party,  he  submitted  to  the  court,  at  the  request  of 
the  defendants,  the  executors  of  Wilson,  the  following  circum- 
stances:— 

In  and  previous  to  the  year  1814,  the  defendant  Draper  was 
the  solicitor  of  Sir  Thomas  Maryon  Wilson.  In  that  year  the 
plaintiff  and  the  defendant  Draper,  entered  into  co-partnership 
as  solicitors,  and  continued  in  such  co-partnership  until  October, 
1817,  when  the  same  was  dissolved.  During  the  continuance  of 
the  co-partnership.  Sir  Thomas  Maryon  Wilson  employed  the 
plaintiff  and  the  defendant  Draper  as  his  solicitors ;  and  Sir 
Thomas  Maryon  Wilson  was  aware  of  the  dissolution  shortly 
after  the  time  thereof.  On  the  26th  of  July,  1818,  a  joint  bill  of 
costs  was  delivered  by  Draper  to  Sir  Thomas  Maryon  Wilson, 
the  amount  of  which  bill  was  867i.  55.  5rf.,  including  a  sum  of 
G7L  175.  6(2.,  as  the  balance  of  a  former  bill  of  the  co-partner- 
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ship ;  and  the  bill  was  accompanied  by  a  letter,  dated  25th  Jul  j, 
1818,  as  follows  :— 

"  Dear  Sir : — At  length  I  am  enabled  to  send  you  my 
accounts,  which  are  three  in  number:  the  first  is  *due  [*334] 
to  Pritchard  and  Draper,  of  867t  5s.  5c?.,  from  which,  I 
beJieve,  there  have  been  received  the  several  sums  of  50t,  28i 
9s.,  28/.  and  800/.  The  second  is  also  due  to  Pritchard  and 
Draper,  and  is  the  separate  account  of  the  parish  of  Fletching. 
The  third  account  is  owing  to  Draper  and  Bird,  wherein  I  have 
given  you  credit  for  the  mcmey  received  from  Fumess  for  rent. 
At  the  bottom  of  the  first  bill  I  have  not  put  the  receipts,  on  ac« 
count,  lest  by  any  means  I  have  nu&de  a  mistake ;  but  I  am  not 
conscious  of  having  so  dona 

<<  I  remain,  dear  sir, 

"  Most  respectfiilly  yours, 

"  Cabter  Drapeb. 

"Sir  Thomas  Maryon  Wilsok,  Bart" 

In  a  letter  by  the  plaintiff  to  the  defendant  Draper,  bearing 
date  27th  October,  1818,  the  plaintiflF  uses  the  following  expres- 
sion :  "  Will  Sir  T.  M.  W.  soon  settle  ?"  And  it  was  admitted 
that  Sir  Thomas  Maryon  Wilson  was  the  person  alluded  to  by 
the  letters  Sir  T,  M.  W. ;  and  that  the  plaintiflF,  George  Pritchard, 
knew  and  was  well  aware  that  Sir  Thomas  Maryon  Wilson  con- 
tinued to  employ  the  defendant  Draper,  as  his  solicitor  after  the 
dissolution  of  partnership.  On  the  17th  day  of  February,  1821, 
the  plaintiff  gave  a  notice  to  the  solicitor  for  Sir  Thomas  Maryon 
Wilson,  not  to  pay  Draper  the  balance  of  any  bill  or  bills  deliv- 
ered in  by  him  as  due  from  Sir  Thomas  Maryon  Wilson  to  the 
late  firm  of  Messrs.  Pritchard  and  Draper.  On  the  22d  of  Feb- 
ruary, 1821,  the  plaintiff  and  the  defendant  Draper,  signed  an 
agreement,  by  which  the  defendant  Draper  agreed  to  give  the 
plaintiff  his  bond  for  securing  750Z.  payable  by  instalments ;  and 
to  assign  to  the  plaintiff  the  debts  contracted  during  the  partner- 
ship, and  which  then  remained  outstanding  and  due  to  the  said 
firm  of  "Pritchard  and  Draper;"  and  the  defendant  Draper, 
undertook  within    one   month  to   supply  the    plaintiff   with 
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[*886]     a  list  of  the  debts  *then  still  remaining  outstanding  and 
unpaid  to  the  said  co-partnership  firm  of  "  Pritchard 
and  Draper ;"  but  it  did  not  appear  before  the  master  that  such 
list  had  been  supplied. 

On  the  22d  of  February,  1821,  the  plaintiff  delivered  a  copy 
of  such  agreement  to  the  solicitors  for  Sir  Thomas  Maryon  Wil- 
son ;  and  the  plaintiff,  on  the  28th  of  February,  1821,  wrote  and 
sent  the  letter  to  Sir  Thomas  Maryon  Wilson  in  the  bill  men- 
tioned explanatory  of  such  notice :  that  after  the  dissolution  of 
co-partnership,  the  defendant  Draper  continued  to  act  as  solici- 
tor and  receiver  of  rents  of  estates  of  Sir  Thomas  Maryon.  Wil- 
son, and  continued  so  to  act  until  September,  1820 :  that  on  the 
22d  of  February,  1821,  Sir  Thomas  Maryon  Wilson  filed  his  bill 
in  this  court  against  Draper,  as  his  late  attorney  and  solicitor, 
and  agent  and  receiver,  for  an  accoimt ;  and  that  the  defendants, 
William  Nottidge  and  Eichard  Black,  with  John  Stride,  now 
deceased,  as  executors  of  Sir  Thomas  Maryon  Wilson,  filed  a  bill 
of  revivor  of  such  suit  against  the  defendant  Draper,  and  such 
suit  was  still  pending. 

That  the  plaintiff  had  examined  the  defendant  Draper,  as  a 
party  in  this  cause  upon  interrogatories ;  and  he  found  by  his 
examination  put  in  thereto,  that  the  defendant  Draper  stated 
that  he  did  not,  since  the  dissolution  of  the  partnership,  setdei 
and  adjust  any  account  with  Sir  Thomas  Maryon  Wilson,  de- 
ceased, nor  did  Sir  Thomas  Maryon  Wilson  ever  adjust  or  agree 
with  the  examinant  upon  any  account  or  accounts  in  which  credit 
or  credits  was  or  were  given  to  him  for  any  sums  of  money  as 
having  been  paid  to  the  examinant  expressly  for  or  on  account 
of  any  bill  of  costs,  or  for  moneys  retained  by  the  examinant  ex- 
pressly for  or  on  account,  or  in  satisfaction,  or  part  satis- 
[*386]  faction,  of  any  bill  of  costs ;  *nor  did  Sir  Thomas  Ma- 
ryon Wilson,  to  the  knowledge  and  belief  of  the  exami- 
nant, ever  debit  the  examinant  with  any  sum  or  sums  of  money 
expressly  on  account  of  any  bill  of  costs.  And  the  examinant 
stated  that  Sir  Thomas  Maryon  Wilson  did  not  ever  in  writing, 
or  in  account  in  writing,  expressly  allow  to  the  examinant  any 
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sam  or  snins  of  money  expressly  in  payment  and  satisfaction,  or 
in  part  payment  or  satisfaction,  of  any  account ;  and  the  exami- 
nant  stated  that  his  accounts  with  Sir  Thomas  Maryon  Wilson 
had  not  been  settled. 

And  the  defendants,  the  executors,  had  also  examined  the  de- 
fendant Draper,  as  a  party  in  this  cause  upon  interrogatories ; 
and  by  his  examination  he  stated  that  he  did  receive  from,  and 
was  paid  by.  Sir  Thomas  Maryon  Wilson,  ^^aronet,  deceased,  in 
manner  thereinafter  mentioned,  the  whole  amount  of  the  bill  of 
costs  of  the  late  partnership  between  the  examinant  and  the  plain- 
tiff due  from  Sir  Thomas  Maryon  Wilson  at  the  time  of  the  dis- 
solution of  the  partnership.  And  the  examinant  stated  that  the 
bill  of  costs  was  paid,  or  he  received  the  amount  thereof  at  vari- 
ous times  and  by  various  sums  of  money,  some  of  which  sums 
were  paid  to  the  examinant  by  Sir  Thomas  Maryon  Wilson,  and 
others  of  them  by  moneys  retained  by  the  examinant  by  the 
direction,  or  with  the  permission,  of  Sir  Thomas  Maryon  Wilson, 
out  of  moneys  belonging  to  him  which  had  been  received  by  the 
examinant :  and  the  examinant  stated  that,  to  the  best  of  lus  re- 
collection and  belief,  there  was  not  any  person  present  when 
such  moneys,  or  any  of  them,  were  paid  to  the  examinant,  or 
when  Sir  Thomas  Maryon  Wilson  directed  or  permitted  the  ex- 
aminant to  retain  such  moneys  as  the  examinant  did  retain :  and 
the  examinant  stated,  that  he  had  in  the  schedule  to  his  exami- 
nation imderyrritten  set  forth  a  true  statement  or  ac-~ 
count,  to  the  best  of  his  belief  of  the  moneys  *which  [*887] 
the  examinant  so  received  from  Sir  Thomas  Maryon 
Wilson  or  retained ;  but  he  did  not  recollect  or  believe,  that  such 
moneys,  or  any  part  of  them,  were  retained  by  the  examinant 
expressly  on  account  of  such  bill  of  costs ;  for  when  he  had 
money  in  his  hands,  SirThomaa  Maiyon  Wilson  told  the  exami- 
nant to  retain  what  he  wanted,  as  money  would  be  of  service  to 
him,  (the  exanuuant,)  audi  the  examinant  stated,  that  he  accord-^ 
ingly  retained  the  moneys  in  the  said  schedule  mentioned.  That 
to  the  best  of  his  belief  there  was  not  any  money  due  from  the 
estate  of  Sir  Thomas  Maryon  Wilson,  deceased,  on  account  of 
the  bill  of  costs  of  the  late  partnership:  and  the  examinant 
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stated,  that  the  said  bill  of  costs  was,  in  fact,  paid  and  settled  on 
the  10th  of  September,  1820,  when  the  sum  of  282i.  175. 5d.  was 
retained  by  the  examinant :  and  the  examinant  stated,  that  he 
did  not  recollect  that  anything  particular  passed  on  the  occa- 
sion; but  it  was  of  course  understood  by  him,  and  he  believed 
by  Sir  Thomas  Maryon  Wilson  also,  that  credit  was  to  be  given 
by  the  examinant  in  his  accounts  with  Sir  Thomas  Maryon  Wil- 
son for  the  sums  so  paid  to  and  retained  by  the  examinant,  when 
the  account  should,  at  a  future  time,  be  settled  between  the  ex- 
aminant and  Sir  Thomas  Maryon  Wilson ;  and  for  that  reason, 
also,  the  examinant  stated  that  he  did  not  make  or  give,  or  was 
not  required  to  make  or  give,  any  receipts  or  receipt  for  the 
moneys  which  were  so  paid  to,  or  retained  by,  the  examinant  as 
aforesaid. 

The  cause  now  came  on  to  be  heard  upon  further  directions. 

Mr.  Treshve  and  Mr.  Oliver  Anderdon,  for  the  plaintiff: — The 
master  has  found  that  there  is  a  debt  of  442?.  due  to  the  firm,  and 
the  master's  finding  was  correct  There  is  no  pretence 
[*388]  for  saying  that  there  was  *ever  a  payment  of  the  part- 
nership debt  to  one  of  the  partners.  Draper  had  no 
authority  to  apply  the  money  received  by  him  in  his  private 
character  in  discharge  of  the  partnership  debt;  and  if  Wilson  had 
brought  an  action  against  Draper,  as  his  receiver,  the  latter  could 
not  have  insisted  upon  such  an  application,  or  havQ  pleaded  the 
partnership  debt  by  way  of  set-off.  Todd  v.  i2ecd,(a)  will  illus- 
trate this  view.  In  the  case  of  Jeffs  v.  Wood  :{b)  the  then  Master 
of  the  Rolls  held  that  stoppage  was  no  payment  at  law  nor  was 
it  of  itself  payment  in  equity. 

Mr.  Pemberton,  for  the  executors  of  Sir  Thomas  Wilson : — The 
question  is,  whether,  upon  the  evidence  found  by  the  master,  he 
ought  not  to  have  reported  that  the  debt  was  satisfied?  With 
respect  to  the  evidence  of  Draper — 


(a)  4  B.  ft  A.  210. 
(&)  2  p.  W.  129. 
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Mr.  0.  Anderdon : — He  is  not  examined  as  a  witness,  but  as  a 
party. 

Mr.  Pemberton : — ^The  accounts  remained  in  the  possession  of 
Mr.  Draper,  for  him  to  wind  them  up.  Mr.  Pritchard  did  very- 
little  towards  them.  Mr.  P.  asks,  in  a  letter  twelve  months  af- 
terwards, Will  Sir  Thomas  Wilson  settle  the  account?  Mr.  Dra- 
per had  been  employed  by  Sir  Thomas  WDson  before  the  part- 
nership, and  continued  to  be  so  employed  during  the  partner- 
ship. Had  not  Sir  Thomas  Wilson  a  right  tx)  treat  Mr.  Draper 
as  before  ?  Mr.  Draper  goes  on  receiving  Sir  Thomas  Wilson's 
rents,  and  that  Mr.  Pritchard  considered  that  Sir  Thomas  Wilson 
had  a  right  to  pay  Draper  is  to  be  concluded  by  that.  Mr.  Prit- 
chard actually  gave  Sir  Thomas,  in  1821,  notice  not  to  pay  Dra- 
per. Up  to  that  time  these  payments  to  him  were  not  disputed ; 
but  now  finding  Draper  to  be  insolvent,  he  attempts  to  get  all  the 
partnership  bills  from  Sir  Thomas  Wilson :  the  whole  question 
between  these  parties  might  have  been  tried  at  law. 

*Mr.  Cooper^  also  for  the  executors,  having  handed  in  [*389] 
a  receipt  dated  on  the  7th  October,  1817  : — The  partner- 
ship was  dissolved  on  the  17th  October;  and  that  document 
shows  that  800?.  was  received  during  the  partnership :  it  is  signed 
"  For  Pritchard  and  Self,  C.  Draper."  The  court  can  never  come 
to  a  conclusion  that  this  money  must  be  again  paid.  In  1821 
Draper  assigned  to  Pritchard  the  outstanding  debts;  and  it  was 
agreed  that  a  list  of  them  should  be  made  out,  but  it  never  was 
made  out :  however,  there  is  no  doubt  that  if  a  payment  is  made 
to  one  of  two  partners,  after  notice  from  the  other  not  to  do  so, 
that  would  be  a  pa3rment  in  the  parties'  own  wrong. 

The  Master  of  the  Rolls  : — Pritchard  had  a  demand  upon 
his  partner,  and  that  demand  is  satisfied  by  an  assignment  of 
debts,  and  a  bond  for  750Z.,  and  to  know  that  that  would  have 
been  satisfaction  of  his  demand  upon  his  partner,  he  must  have 
calculated  what  was  due  to  him :  it  is  impossible  that  that  sum 
of  750?.  could  have  been  secured  without  reference  to  what  was 
due. 
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Mr.  Cooper  continued  ^ — ^Be£3re  the  nxaster  I  cited  authorities 
that  payment  to  one  of  two  partners  was  a  good  payment,  and  I 
proved  that  all  the  demand  had  been  paid  before  the  notice  of 
1821,  and  that  two  payments  had  been  made  daring  the  partner- 
ship ;  but  the  master  has  reported  against  us.  From  the  exam- 
ination of  Mr.  Draper,  it  appears  that  the  debt  was  satisfied  in 
1820. 

Mr.  Treslove  in  reply: — The  bill  alleges  that  Draper  refused  to 
join  in  an  action  at  law,  and  that  is  proved :  at  law  we  must  have 

been  non-suited.  The  receipt  for  300/.  was  given  on  the 
[♦340]     7th  October,  1817,  but  the  defendant  Wilson  does  *not 

pretend  to  have  receipts  for  the  other  sums.  In  Octo- 
ber, 1818,  Pritchard  says  to  Draper,  "  Will  Sir  Thomas  Wilson 
soon  settle  ?"  It  was  very  proper  to  apply  to  him,  he  having 
been  concerned  for  Sir  Thomas  Wilson;  but  the  question  re- 
mains, whether  payments  have  been  made.  Draper,  in  his  exam- 
ination, says  that  he  never  received  any  moneys  specifically  in, 
payment  of  the  partnership  bills,  but  he  received  rents.  To  this 
hour  we  do  not  know  the  state  of  the  account;  and  on  our  notice 
to  Sir  Thomas  Wilson,  he  immediately  filed  a  bill  against  Draper 
for  an  account. 

The  Master  of  the  Rolls  : — If  the  case  made  by  the  bill 
had  been  established  by  the  master's  report,  there  could  have 
been  no  doubt  that  the  finding  of  the  master  would  have  been 
perfectly  consistent  with  the  law  upon  such  cases ;  but  it  so  hap* 
pens  that  the  case  made  by  the  master's  report  is  totally  different 
from  the  case  made  upon  the  biU.  In  the  biU  it  is  stated,  that 
after  the  dissolution  of  the  partnership,  and  after  an  assignment 
by  Diaper  to  his  partner,  Pritchard,  of  all  the  partnership  debts, 
and  after  notice  to  Sir  Thomas  Wilson  of  that  assignment,  he,  Sir 
Thomas  Wilson,  paid  to  Draper  the  partnership  debt  Now  it 
appears  that  the  payment  insisted  on  upon  the  part  of  Sir  Thomas 
Wilson,  or  rather  upon  the  part  of  his  executor,  he  being  dead, 
was  a  payment  due  after  the  dissolution  of  the  partnership,  but 
prior  to  the  assignment  made  by  Draper  to  Pritchard,  and  prior, 
consequently,  to  any  notice  of  that  assignment  given  to  Sir 
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Thomas  Wilson.  It  is  perfectly  clear,  after  a  dissolution  of  part- 
nersWp,  unless  there  be  notice  to  the  debtors  of  the  partnership, 
that  partnership  debts  are  to  b6  paid  to  a  particular  partner,  pay- 
ment by  a  debtor  to  any  one  partner  is  a  good  satisfaction  of  the 
ptotnership  debt  If  the  debtor  in  the  place  of  payment 
permits  one  of  the  partners — ogives  him  authority  to  *re-  [*8413 
ceive  moneys  which  are  due  to  him,  the  debtor,  in  the 
confidence  that  those  moneys,  when  received,  will  (like  payment 
by  the  debtor)  be  a  satisfection  of  the  partnership  debt,  there  can 
be  no  doubt  that  a  retainer  of  those  moneys  by  a  partner  receiving 
them  is  equivalent  to  actual  payment  by  the  debtor  to  the  part- 
Bership.  It  must  be  assumed  here,  that  Sir  Thomas  Wilson  gave 
authority  to  I>raper  to  receive  moneys  due  to  him,  in  ihe  confi- 
dence that  those  moneys,  when  received,  were  to  be  considered 
as  payments  of  the  partnership  debt  1  am  of  opinion,  therefore, 
that  the  master  bas  mistaken  the  law,  that  his  report  is  incorrect, 
and  cannot  be  su8tained.(l) 

Bill  dismissed  with  costs  up  to  the  hearing,  but  no  subsequent 
costs. 

Reg.  Lib.  B.  1829,  fol.  1259. 

(1)  Thd  authority  of  each  party  to  settle  nndoaed  affurs  of  the  firm,  oontmnes  after 
file  dissolutioii ;  and  a  payment  made  to  one ;  an  agreement  made  by  one  to  set  off 
a  de^  doe  the  linn  agahiat  his  private  debt,  or  other  arrangement  with  one  for  a 
settlement  binds  all  But  if  any  partner,  upon  the  diBsolntion,  agrees  to  surrender 
bis  authority,  tettlements  by  him  with  those  having  notice  of  his  agreement  will  not 
bind  the  otfaerB.  The  notice  may  be  inferred  from  circumstances.  Combs  v.  Boawdl, 
1  Dana^  475.  The  general  rule  is,  that  the  power  of  one  partner  to  bind  the  firm, 
deases  with  the  ezistcinoe  of  the  partnership.  Fisiker  v.  Tucker,  1  McGord's  Ch.  Rep. 
1*70.  After  dissolution,  a  power  to  receive  and  pay  all  debts  will  not  authorize  one 
partner  to  indorse  a  bill  of  exchange.  lb.  After  the  dissolution  of  a  partnership, 
one  partner  cannot  bind  the  other  by  the  acknowledgment  of  a  debt  whidi  is  nei- 
ther legally  or  equitably  due,  or  by  giving  a  note  for  the  same,  although  at  the  time 
of  such  acknowledgment,  as  of  the  giving  of  the  note,  the  supposed  creditor  had  no 
knowledge  of  the  dissolution.  Briaban  v.  Boyd,  4  Paige,  17.  After  the  dissolution, 
the  admission  of  one  partner  will  take  the  case  out  of  the  Statute  of  Limitations. 
Fither^s  Executors  v.  Tucker,  1  .McCord's  Ch.  Rep.  169.  A  power  to  receive  and 
pay  all  debts  will  not  authorize  one  partner,  after  the  dissolution,  to  indorse  a  bill 
of  exchange.  lb.  Where,  after  the  dissolution  of  the  partnership,  a  debt  was 
placed  by  the  firm  at  the  disposal  of  one  partner,  and  information  thereof  was  given 
to  the  debtor,  such  partner  has  a  right  to  assign  it  as  a  security  for  his  private  debt, 
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and  ia  equity  the  assignee  maj  maintaiii  a  suit  for  it  against  the  debtor.  M^Lomor 
Turn  V  EOery^  3  Mason,  269.  The  receipt  of  money  by  one  partner,  in  the  partner- 
ship  name,  does  not  bind  the  firm  after  notice  of  a  dissolution  has  been  had  by  the 
persons  who  psud  it  or  caused  it  to  be  paid.  OoUon  y.  Evana^  1  Dev.  ft  Batt  284. 
When  a  partnership  owns  land,  a  difficulty  in  the  title  of  it  is  no  objection,  upon  a 
dissolution  and  settlement  of  the  partnership,  to  order  a  sale  of  such  title  as  the  part- 
nership has.  lb.  A  promise  made  by  one  partner,  after  the  dissolution  of  a  part- 
nership, that  the  firm  would  pay  a  debt  of  ,the  partnership,  which  is  barred  by  the 
Statute  of  Limitations,  will  not  revive  the  debt  against  the  other  partners^  unless 
such  partner  have  a  new  authority  given  hhn  for  that  purpose  by  the  otherai  B0- 
loie  V.  Wyne^  7  Yerger,  534.  Where  a  debt  is  due  from  a  co-partnership,  and  one 
of  the  co-partners  dies  leaving  the  other  co-partner  surviving  and  perfectly  responsi- 
ble ;  and  the  creditor  neglects  to  pursue  his  remedy  against  the  survivor  until  the 
cause  of  action  is  barred,  as  against  him,  by  the  Statute  of  Limitations ;  whether 
such  creditor  can  afterwards  come  into  a  court  of  equity  to  obtain  satisfaction  out  of 
the  estate  of  the  decedent^  although  the  surviving  co-partner  has  then  become  in- 
solvent? Quc^re.  Trustees  of  the  Leake  and  Waits  Orphan  House  y.  Lawrence^  11 
Paige,  80.  Where  one  member  of  a  co-partnership  firm  dies,  a  creditor  of  the  firm 
cannot  sustain  a  suit  in  Chancery  against  the  representatives  of  the  deceased  co- 
partner, to  recover  his  debt  out  of  the  decedent's  estate.  Without  showing  in  the  bill 
that  the  surviving  co-partner  is  insolvent,  or  stating  some  other  sufficient  reason  for 
not  proceeding  at  law  against  the  surviving  co-partner.  lb.  A  creditor  of  a  part- 
nership may  proceed  at  law  against  a  surviving  partner,  or  may,  in  the  first  instance^ 
go  into  equity  against  the  representatives  of  the  deceased  partner,  without  having 
first  exhausted  his  remedy  at  law  against  the  surviving  partner.  Nelson  v.  ffiOj  5 
How.  127.  Contra^  Lawrence  v.  The  Trustees  of  the  Leake,  dkc,  Orphan  House^  2  De- 
nio,  577.  In  general,  a  surviving  partner  is  liable  at  law.  BurweU  v.  Cawood,  2 
How.  575.  Although  he  may  be  a  proper  party  to  a  suit  in  equity,  as  being  inter- 
ested to  contest  the  plaintiff's  demand,  no  decree  can  be  made  against  him,  unless 
some  other  equity  intervene.  lb.  When  a  suit  is  sustainable  against  the  representa- 
tives of  a  deceased  partner,  the  bill  may,  under  the  Revised  Statutes  of  New  York, 
(Vol.  II,  (2d  ed.,)  p.  228,  sea  52.)  be  filed  at  any  time  withm  ten  years  after  the  right 
to  relief  aocrued.  Lawrence  v.  The  Trustees  of  the  Ijeake^&c. ,  Orphan  House^  2  Denio^ 
577.  And  where  the  surviving  partner  is  solvent  at  the  death  of  the  deceased,  and 
afterward  fails,  the  ten  yean»  allowed  for  filing  a  bill  to  reach  the  assets  of  the  de- 
ceased partner  commences  at  the  time  of  such  &ilure.  lb.  Whether  a  suit  in 
equity,  against  the  representatives  of  the  deceased  partner,  brought  after  the  Statute 
of  Limitations  had  barred  the  action  at  law  against  the  survivor,  can  be  sustained  ? 
Quuere.  lb.  Notes  given  by  one  member  of  a  firm,  on  its  dissolution,  to  his  part- 
ners, became  their  individual  pn^perty,  and,  in  the  possession  of  their  assignee,  can- 
not be  subjected  to  pay  the  creditors  of  the  firm,  Belknap  y.  Orane^  11  Ohio  Be^ 
ports,  411. 
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HOBDER  V,  RUFFIH- 

'Vendor  and  Purchaser. 

Westmikstbr  Hall.— 1830 :  29th  January. 

A  purchaser  in  this  oourt  having  resold  with  a  profit  before  his  purchase  was  oon- 
firmed,  the  person  to  whom  he  has  sold,  is  to  be  considered  as  a  substituted  pur^ 
chaser,  and  must  paj  the  additional  purchase  money  into  court,  for  the  benefit  of 
the  parties  to  the  suit. 

Under  a  decree  for  sale  in  this  cause  in  1806,  Mr.  John  Sim- 
mons, in  1808,  purchased  lot  36,  at  the  sum  of  1,0201  on  behalf 
of  a  Mr  Thomas  Milton.  Two  of  the  plaintiflfe  employed  George 
HiSey  to  open  the  biddings  at  1,2002.,  which  he  did,  and  the 
court  ordered  him  to  pay  8002.  into  oourt  by  way  of  deposit, 
which  was  accordingly  done.  At  the  next  sale  no  person  offered 
beyond  the  1,2002.  On  the  81st  of  December,  1808,  Richard 
Martin,  one  of  those  two  plaintiffs,  agreed  with  William  Alston, 
that  the  latter  should  be  considered  the  purchaser,  and  he  ac- 
cordingly repaid  them  the  8002.  Subsequently  Alston  verbally 
agreed  with  William  HUls,  that  the  latter  should  take  the  pur- 
chase off  his  hands.  In  June,  1818,  Messrs.  C ,  the  plain- 
tiff's solicitors,  wrote  Alston  to  remit  them  the  remain- 
ing 9002.,  *that  they  might  pay  it  into  court;  and  he  [*842] 
haying  communicated  it  to  Hills,  the  latter  remitted  the 

9002.  to  the  Messrs.  C .    In  1818,  Hills  paid  to  Alston  the 

sum  of  6002.,  of  which  8002.  was  the  deposit,  and  the  remaining 

8002.  for  interest  thereon  and  as  a  profit.(a)    Messrs.  0 

did  not  pay  the  9002.  into  court ;  but  on  the  2d  of  May,  1818, 
obtained  the  master's  report,  which  found  that  Hiffey  made  the 
advance  as  agent  to  William  Alston.    By  a  subsequent  report, 

the  master  found  that  the  Messrs.  0 ^received  the  9002.  in 

part  performance  of  the  contract  of  purchase  of  the  said  William 
Alston,  and  at  his  request  and  by  his  direction,  and  for  the  pur- 
pose of  being  paid  into  court  by  them  as  solicitors  to  the  plain- 

(a)  So  that  Hills  had  to  pay  1,6001.  altogether  for  the  purchase^  being  300L  more 
than  the  price  offered  at  the  sale  bj  the  oourt. 
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tiffs ;  and  that  they  had  not  then  been  in  any  manner  employed 
by  the  said  William  Hills,  as  his  attorney  and  solicitor,  or  other- 
wise. 

Mrs.  Burdett,  the  purchaser  of  another  lot,  claimed  a  right  of 
^  passage,  and  brought  an  action,  wherein  the  damages  and  costs 

amounted  to  llOt,  which  was  paid  by  the  Messrs.  C .    The 

balance  due  to  Hills  on  the  900Z.  sent  to  C had  been  paid 

tobim. 

The  Master  found,  that  the  900Z.  woidd  have  purchased  1,590L 
8  per  cent.,  bank  annuities,  and  that  the  dividends  thereon 
amoimted  to  725Z.,  both  which  sums  the  court  ordered  Messrs. 

C to  pay,  but  they  had  gone  out  of  Ae  jurisdiction  rf 

the  court    The  master  found  an  admission  by  William  BjUb, 

that  the  Messrs.  C had  repaid  him  the  900?.  and  interest 

The  petition  prayed,  that  Alston  or  Hills  might  be  declared  the 

purchaser ;  and  that  they,  or  one  of  them,  might  transfer  to  the 

Accountant-General  l,590i  3  per  cent  stock,  and  pay 

[*848]    into  the  bank  726?.  *cash  for  dividends  down  to  July, 

1828,  and  all  subsequent  dividends. 

Mr.  Tinney  and  Mr.  Wray  for  the  petitioners. 

Mr.  Ching  for  Hills. 

Mr.  Kindersley  for  the  purchaser. 

The  Master  of  the  Rolls  : — ^In  this  case  the  order  was  not 
even  confirmed  when  the  800Z.  profit  of  the  resale  was  made. 
The  court  never  confirms  an  order  where  the  purchaser  has 
made  a  profit,  unless  he  bring  the  profit  he  has  made  into  court 
I  can  only  look  at  Hills  and  Alston,  the  one  as  a  purchaser,  the 
other  as  a  substituted  purchaser ;  but  neither  of  them  have  been 
confirmed  by  the  court  I  cannot  allow  Hills  to  say  that  he 
was  not  considered  a  substituted  purchaser,  although  he  wajs 
never  confirmed.  Hills  underhand  deals  with  Alston;  he  pays 
Alston  what  he  ought  to  have  paid  into  court ;  and  Hills,  instead 
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of  desiring  t6  be  substitated  in  Hke  first  place,  filed  a  bill  against 
iklstOQ.  It  a  man  makes  a  contract  .before  the  party  of  whom 
lie  purchases  has  had  his  purchase  confirmed,  he  becomes  a  pur- 
chaser under  the  court.  This  suit  has  not  been  oonduoted  regu- 
larly :  it  is  a  most  shftmeful  case ;  and,  in  consequence  of  this 
very  case,  an  order  of  court  has  been  made  that  the  solicitor  for 
the  plaintiff  should  not  be  solicitor  for  the  purchaser.  The  cc»n- 
miaeioners  saoommended  that  order  upon  this  very  case.  Mr. 
Alston  eaters  into  an  agreement  to  transfer  his  contract  before 
he  had  acquired  a  title  under  the  dectee  of  this  court :  this  must 
be  Sot  the  benefit  of  the  parties  in  the  suit,  and  not  for  his  own 
personal  profit  The  parties  to  the  suit  became  entitled  to  re- 
eeive  the  8002.  and  the  1,2002. ;  they  are  al>o  entitled  to 
reoeive  ^interest  op  the  1,2002.  until  the  purchase  is  [*844 
Qompletad,  &om  one  or  the  other.  The  question  is,  who 
is  to  pay  the  1,2002.  ?  Alston  must,  of  course,  pay  the  8002. 
profit,  with  intecest  from  the  time  he  received  it  from  Hills,  the 
remaining  part  of  the  1,2002.  must  be  paid  by  Hills. 

I  declare  now  that  Hills  shall  be  a  substituted  purchaser  in 
the  room  of  Alston ;  and  that  on  payment  of  9002.,  minus  the 
damages  and  costs  in  Mrs.  Burdett's  action,  1802.,(a)  he.shaU  hav<e 
a  good  title  and  conveyance.  Befer  it  to  the  master  to  consider 
what  allowance  should  be  made  out  of  the  1,6002^,  in  respect  of 
any  incumbrance  upon  llie  title  not  noticed  in  the  conditions  oi 
sale ;  and  whether  the  action  brought  by  Mrs.  Burdett  ought  to 
have  been  defended,  and  was  properly  defended ;  and  reserve 
the  question,  whether  Alston  or  Hill  are  to  be  allowed  the 
deduction. 

<a)  Tfaiifleeastot)enft(eotto«iei«ferMOD. 


BtnTBB  V.  Okmannet. 


VggnmiBTBB  Hall.— 1830:  30th  January. 

Aa  estate  having  heen  lold,  in  ivhich  the  petftionerB  were  intereeted,  it  was  repre- 
aented  to  thwa  thttk  a  good  tifle  eoald  tiotbe  made;  ttid  the;^  were  induced  t6 
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give  a  brief  to  ootmael,  to  consent  to  the  porohMer  being  discbaiged ;  they  sab- 
eequentlj  disooTcred  drcamstances  whioh  led  them  to  oondude  thej  bad  been 
deceived,  and  that,  in  faot,  a  good  title  could  be  made,  and  thereupon  petitioned  the 
court  that  the  order  might  be  discharged.  The  court  discharged  the  ord^r,  giving 
the  purchaser  his  costs,  and  referred  it  to  the  master  to  inquire  whether  a  good 
title  could  be  made.  The  solicitor  for  the  petitioner  to  haye  the  conduct  of  the 
inquiry. 

Mr.  Dixon  for  the  petitioner: — ^A  freehold  house  had  been 
sold  in  this  cause  to  Alexander  Snodgrass  for  546Z.,  and  that 
sale  had  been  confirmed  absolutely.  The  petitioners  are  jointly 
interested  with  the  plaintifib  and  the  other  defendants,  in  the 

amount  of  the  purchase  money.  On  the  11th  of  Decem- 
[*345]    ber,  1829,  the  plaintiflfe'  solicitors  wrote  a  letter  to  *the 

solicitors  of  the  petitioners,  with  the  copy  of  a  petition 
to  be  heard  At  the  Eolls  on  the  Tuesday  following,  and  desired 
them  to  give  a  consent  brief  to  counsel ;  and  that  petition  stated, 
that  there  was  not  a  good  legal  covenant  in  a  certain  indenture, 
dated  the  5th  day  of  June,  1788,  for  the  production  of  certain 
title  deeds,  and  which  title  deeds,  there  was  great  reason  to  fear, 
were  lost;  and,  therefore,  it  had  been  advised,  that  the  purchaser 
could  not  be  compelled  to  complete  his  purchase,  and  prayed 
that  he  might  be  discharged  therefrom.  In  the  confidence  of 
this  statement,  the  consent  requested  was  given,  and  an  order 
made  thereon.  The  petition  now  before  the  court  stated  infor- 
mation subsequently  obtained,  by  which  they  had  concluded 
that  the  title  deeds  were  not  lost,  and  that  even  if  they  were, 
there  was  suflScient  title,  and  prayed  that  the  order  might  be 
discharged. 

Mr.  K.  Parker  for  Sir  Francis  Ommanney. 

Mr.  Philltmore  for  other  persons  interested  in  the  purchase 
money. 

Mr*  Bolfe  for  the  purchaser. 

Mr.  Wray  for  the  plaintiff  and  for  Messrs.  Horton  &  Son. 

The  Master  of  the  Rolls  : — I  cannot  hold  these  petitioners 
to  a  consent  which  was  given  on  a  representation  that  the  title 
deeds  were  lost  They  certainly  acted  under  the  presumption  that 
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the  title  deeds  were  lost,  I  must  consider  this  case  as  if  no  consent 
had  been  given.  The  abstract  was  actually  compared  byHorton  & 
Son  with  the  deeds  in  the  custody  of  Currie  k  Co.  I 
must  consider  what  would  have  been  done  *upon  the  [*846] 
original  petition  had  not  a  consent  been  produced.  I 
could  not  have  compelled  them  to  consent  If  I  cannot  discharge 
the  purchaser,  must  I  not  refer  it  to  the  master  generally  to  in- 
quire whether  a  good  title  can  be  made  ?  The  purchaser  must 
be  indemnified  in  respect  of  costs,  for  no  misrepresentation  can 
be  charged  to  him.  The  proper  course  will  be,  to  direct  a  gen- 
eral reference  whether  a  good  title  can  be  made.  If  it  shall  ap- 
pear that  there  is  not  a  good  title,  then  the  inference  will  be,  that 
the  present  petition  is  unnecessary,  and  that  will  have  its  influ- 
ence in  deciding  on  the  costs  of  the  reference.  All  I  can  now 
do  will  be  to  discharge  the  order,  and  to  refer  it  to  the  master  to 
inquire  whether  a  good  title  can  be  made,  and  when  it  was  made. 

Let  the  solicitor  of  the  petitioner  have  the  conduct  of  this  in- 
quiry before  the  master ;  the  purchaser  to  have  his  costs  of  this 
petition ;  the  costs  of  other  parties  reserved.  The  purchaser  to 
have  leave  to  petition  the  court  to  be  discharged  from  the  pur- 
chase on  the  13th  of  February,  and  the  order  not  to  be  drawn  up 
imtil  after  that  day. 


CoLLisAM  v.  Sams. 
Will 


Weoticikstkb  Hall. — 1830:  IstFebniaiy. 

A  testator  haying  directed  bis  executors  to  pay  the  Interest  of  his  residue  to  a 

woman  during  her  life,  and  after  her  decease  to  divide  the  residue  amongst  the 

next  of  kin. 
Held,  the  next  of  kin,  at  the  time  of  testator's  death,  were  the  persons  entitled. 

By  the  will  of  the  testator  the  executors  were  to  invest  the 
residue,  "  upon  trust  to  permit  Hannah  Fowler  from  time  to  time, 
during  her  natural  life,  to  receive  the  interest  thereof;  and  after 
her  decease  upon  trust  to  divide  the  same  unto  and  amongst  the 
next  of  kin,  in  a  due  course  of  adndnistration.' 
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[*84:7]  *Mr.  S.  Oirdkstone :— The  question  is,  whether,  after 
the  death  of  Hannah  Fowler,  the  next  of  kin  meant  were 
those  living  at  the  death  of  the  testator  or  the  death  of  Hannah 
Pewler  ?  I  believe,  in  &ct,  it  mnst  be  taken  to  mean  the  per- 
sons who  filled  the  character  of  next  of  kin  at  the  time  of  the 
sdea^  of  the  testator. 

.    The  Master  or  the  Rolls  decided,  that  the  next  of  kin 
meant  were  those  at  the  time  of  the  testator's  death. 

Reg.  lib.  A.  1829,  foL  610. 


Arnold  v.  Conorsve  And  others. 

• 

WBammsiBBHAli..— 1830:  4ihFebniM7. 

A  testatrix  directs  that  the  interest  of  6,000/.  shall  be  paid  to  her  son  doricg  his 
life,  and  at  his  death,  one-half  of  the  stock  to  go  to  the  son's  eldest  male  child 
livmg  at  th^  de&th  of  the  testatrix ;  the  other  3,0002.  to  be  divided  in  equal  shared 
between  his  other  children  lawAilly  begotten ;  but  should  the  son  of  the  testatrix 
die  without  leaving  issue,  tiien  ehe  gave  the  ^0002.  over  to  her  two  other  childT«ai 
during  their  lives,  and  at  their  deaths  to  their  issue ;  and  if  either  of  them  should 
die  without  leaving  issue,  then  to  the  grandchildren  which  should  remam. 

By  a  codicil  the  testatrix  willed,  that  upon  the  death  of  each  one  of  her  children  who 
had  issue,  that  her  grandchildren's  share  be  settled  upon  them,  to  enjoj  the  in- 
terest during  their  lives,  and  afterwards  to  revert  to  their  children : 

Held,  that  in  respect  to  the  gift  to  the  eldeM  male  duld  of  the  son  "  living  at  mj 
death,"  the  limitation  over  by  the  codicil  of  the  3,0002.  given  to  him  by  the  wiU, 
is  within  the  rules  of  law : 

Held,  that  the  gift  of  the  3,0002L  to  the  other  children  of  the  testatrix's  son,  being 
general,  extended  to  all  the  children  he  might  have,  either  before  or  after  her 
death ;  and  that  the  llmltadon  over  by  the  codicil  to  their  children,  was  therefore 
^oM. 

T!he  testatrix,  Susannah  Olivier,  by  her  will  bequeathed  as 
follows :  "  I  leave  and  bequeath  12,0002.,  S  per  cents,  reduced 
annuities,  which  I  have  now  transferred  fix)m  the  4  per  cent 
stocks,  the  same  to  be  put  in  trust  in  the  hands  of  my  three  eze- 
cutora,  to  be  employed  in  the  following  manner :  One-half,  or 
6,0002.  of  the  said  trust,  the  interest  thereof  shall  be  for  the  uise 
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of  my  son,  Rev.  Daniel  Stephen  Olivier,  during  his  life,  and  ahaU 
be  duly  paid  unto  him  as  his  property,  and  at  his  death,  one- 
hal^  which  wiQ  be  8,0002.  said  stock,  shall  revert  to 
*mj  said  son's  eldest  male  child  living  at  my  demise,  and  [*S48} 
the  other  hal^  or  8,0002.  said  stock,  3  per  cent  reduced, 
shall  be  divided  in  equal  shares  between  his  other  children  law" 
fiilly  begotten;  but  should  my  said  son  die  without  leaving  issue, 
in  that  case  the  whole  of  his  moiety  or  6,0002L,  8  per  cent,  reduced 
stock,  shall  revert  in  equal  shares  between  my  other  two  children 
during  their  lives,  and  at  their  death  it  shall  revert  to  their  issue ; 
or  should  either  of  them  die  without  leaving  issue,  it  shall  in  that 
case  revert  in  equal  parts  to  those  of  my  grandchildren  that  shall 
then  remain.  The  other  moiety,  or  6,0002.  of  the  said  12,0002. 
S  per  cent  reduced  stock  in  trust,  shall  be  divided  in  equal  shares, 
between  my  two  daughters,  Julia  Elizabeth  Eyre,  and  Mary 
Esther  Conybeare,  the  interest  of  which  shall  be  duly  paid  them 
during  their  lives,  and  at  their  death  each  one's  share  shall  revert 
to  their  children;  but  should  either  of  my  daughters  die  without 
leaving  issue,  in  that  case  their  share  of  the  said  trust,  which 
will  be  8,0002.  8  per  cent,  reduced,  shall  revert  in  equal  shares 
between  my  surviving  children ;  and  at  their  death  to  revert  to 
my  surviving  grandchildren  in  equal  shares." 

In  one  of  the  continuations  of  the  will  the  following  is  con- 
tained: 
♦ 

"My  three  children,  or  their  issue  if  they  are  dead,  are  to  be 
joint  residuary  legatees,  and  axe  to  share  equally  in  all  the  resi- 
due of  my  fortune  that  is  not  otherwise  bequeathed  or  disposed 
o£" 

And  another  clause  is  as  follows : — 

"  I  also  leave  and  order  to  be  put  in  trust  by  my  executors  • 
10,0002.  bank  stock,  which  now  stands  in  my  name,  the  interest 
of  which  shall  be  duly  paid  in  equal  shares  to  each  of 
my  said  three  children  during  their  lives,  *and  at  her    [•849] 
death,  each  one's  share  or  third  of  the  said  10,0002,  bank 
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stock  shall  rerert  in  equal  shares  between  their  issue ;  but  should 
either  of  my  children  die  without  leaving  issue,  in  that  case  their 
share  or  third  of  the  said  bank  stock  shall  revert  to  the  remain- 
der of  my  said  children,  and  at  their  death  to  revert  to  their  issue, 
or  whatever  issue  shall  remain  from  either  of  my  said  children, 
in  equal  shares." 

And  another  clause  is  as  follows :  "  All  lapsed  legacies  are  to 
return  to  the  bulk  of  my  fortune,  excepting  those  that  are  en- 
tailed, and  the  7001. 8  per  cent,  consols  that  I  leave  to  Mrs.  Pass- 
mer,  which  reverts  to  my  son,  the  Rev.  Daniel  Stephen  Olivier, 
after  her  death,  at  his  own  disposal,  neither  shall  any  unentailed 
legacy  return  to  the  bulk,  (that  I  leave  to  either  of  my  children 
in  case  they  have  any  issue :)  and  all  the  legacies  I  leave  to  my 
grandchildren  shall  revert  to  their  brothers  and  sisters  if  they  die 
minors,  or  if  such  legacies  are  not  entailed ;  and  even  should 
they  die  in  my  lifetime,  their  shares  shall  equally  revert  from  the 
time  this  will  is  written." 

The  testatrix  appointed  Dr.  WiUiam  Conybeare,  Sir  Joshua 
Vanneck  and  the  Rev.  Daniel  Stephen  Olivier,  executors  of  her 
wfll. 

The  testatrix  made  a  codicil  to  her  will,  dated  80th  March, 
1801,  in  which  is  contained  the  following  clause :  "  I  now  fur- 
thermore request  that  at  the  death  of  each  one  of  my  children 
who  have  any  issue,  that  the  10,000i.  bank  stock,  and  also  the 
.12,000^.  3  per  cent,  reduced,  which  by  my  will  I  have  entailed 
upon  my  grandchildren,  I  would  also  have  these,  my  remaining 

grandchildren's  said  share  of  the  same  two  stocks  be  also 
[*850]    settled  upon  *them,  to  enjoy  the  interest  thereof  during 

their  lives,  and  afterwards  to  revert  to  their  children 
lawfully  begotten ;  but  in  default  of  any  issue,  they  may  dispose 
of  it  as  they  may  think  proper." 

The  testatrix  in  another  codicil  named  the  plaintiff  an  execu- 
tor, instead  of  the  Rev.  Daniel  Stephen  Olivier. 
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The  testatrix  died  in  Januaiy,  1828,  leaving  her  son,  Daniel 
Stephen  Olivier,  since  dead,  and  her  daughters,  Margaret  Esther 
Conybeare,  since  deceased,  and  Jnlia  Elizabeth  Eyre,  the  widow 
of  Sir  William  Oongreve,  Bart,  her  only  children  her  surviving. 

Daniel  Stephen  Olivier  died  in  December,  1826:  he  had  seven 
children,  viz.,  two  who  died  in  the  lifetime  of  the  testatrix,  Har- 
riet Elizabeth,  who  attained  twenty-one,  but  died  unmarried  and 
intestate  in  the  lifetime  of  her  father,  but  after  the  death  of  the 
testatrix,  and  two  sons  and  two  daughters,  defendants  to  this  suit. 
One  of  those  sons,  Daniel  Josias  Olivier,  attained  twenty-one, 
and  had  eight  children,  two  of  whom  died  infants  and  intestate, 
and  the  others  were  defendants  to  the  suit^  and  all  born  after  the 
death  of  the  testatrix. 

Anna  Awdry  Etough,  another  of  the  daughters  of  Daniel  Ste- 
phen Olivier,  attained  twenty-one,  had  nine  children,  defendants 
to  this  suit,  and  thev  were  also  bom  after  the  death  of  the  testa- 
trix. 

Henry  Stephen  Olivier,  another  son  of  D.  Stephen  Olivier,  at- 
tained twenty-one,  had  three  children  all  bom  after  the  death  of 
the  testatrix,  and  defendants  to  this  suit. 

*Mary  Arnold  Olivier,  the  other  daughter  of  Daniel  [*S51] 
Stephen  Olivier,  attained  twenty-one,  and  is  unmarried. 

Lady  Congreve  is  a  widow  without  children.  Mrs.  Conybeare 
died  leaving  two  children,  who  survived  the  testatrix,  one  of 
whom,  a  defendant  to  this  suit,  has  had  seven  children,  who  are 
also  defendants  to  this  suit ;  but  the  other,  after  attaining  the 
age  of  twenty-one  years,  died,  and  his  widow  is  his  personal  re- 
presentative. 

The  biU  prayed  that  the  rights  of  all  parties  might  be  ascer- 
tained. 

Harriet  Elizabeth  Olivier,  the  daughter  of  Daniel  Stephen  OK- 
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vier,  who  was  bora  oh  the  18th  of  Deoember,  1791,  died  in  Au- 
gust, 1818,  a  spinster  and  unxoairied ;  and  upon  heF  death,  the 
defendant  Daniel  Joaias  Olivier,  took  out  letters  of  administra- 
tion :  and  the  master  found,  that  D.  Josias  Olivier  received  a  let- 
ter, which  had  been  produced  to  him,  properly  verified,  from  his 
fttbher,  the  said  D.  S.  Olivier,  shortly  after  the  death  of  the  said 
Hfuriet  Elizabeth  Olivier,  in  the  words  and  figures,  or  to  the 
purport  and  effect  following :  (that  is  to  say,)  "  My  dear  son, — 
Your  sister's  dear  remains  I  have  seen  carrying  into  the  room 
prepared  for  that  purpose.  In  openiDg  Henry's  letter  to  add  a 
few  words,  I  saw  that  yours  (upon  glancing  that  way)  was  merely 
a.  continuation  of  the  same  melancholy  subject.  I  think  you  tdl 
him  your  sister  expressed  a  wish,  as  fur  as  you  could  understand 
her,  that  you  should  take  some  of  her  money :  take  it  all,  for 
God's  sake,  if  you  choose,  my  dear  son;  only  let  her  just  and 
lawM  debts  be  paid,  and  peace  to  her  remains.  D.  S.  0. — My 
doors,  as  you  well  know,  would  always  have  been  open  to  your 
sister,  whom  I  loved  whilst  living,  and  shall  most  readily  comply 

with  her  last  wishes,  and  wish  to  see  them  performed* 
[*852]     *Pray  direct  the  Squire's  letter,  as  I  have  mislaid  the 

direction  you  left-" 

And  he  found,  that,  in  consequence  of  such  letter,  the  said 
Daniel  Josiatf  Olivier  took  out  administration  to  the  effects  of  the 
said.  Harriet  Elizabeth  Olivier,  and  possessed  himself  thereof 
and  afterwards  divided  the  same  between  his  brother,  Henrj^ 
Stephen  Olivier,  and  his  two  sisters,  Mary  Araold  and  Anna 
Awdiy  Etough,.  jointly  with  himself,  the  said  Daniel  Josias  Oli- 
vier, in  equal  proportions. 

And  he  found,  that  the  said  Daniel  S.  Olivier  approved  of  such 
division,  as  appeara  by  a  memorandum  signed  by  him,  and  dated 
the  8th  of  February,  1819,  which  had  been  produced  to  him  tlie 
said  master,  which  is  in  the  words  and  figures  following :  (that 
ifihto  say,) 

"  Clifton,  SOi  February,  1819. 
"^I,  the  Bisv.  Daniel  Steplren  OHvisF,  dark,  of  Clifton,  Bed- 
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ficxrdshire,  having  waived  all  claim  to  the  property  of  which  mj 
late  daughter,  Harriet  Elizabeth  Olivier,  died  possessed  in  favor 
of  my  sou,  Daniel  Josias  Olivier,  clerk,  do  hereby  approve  of  his 
dividing  the  same  in  equal  shares  with  his  brother,  Henry  Ste- 
phen Olivier,  his  sister,  Mary  Arnold  Olivier,  and  his  sister, 
Anna  Awdry  Etough.(a)  • 

"D.  S.  Olivier." 

Mr.  Bickerslelh  for  the  plaintiffi 

Mr.  Tinney  for  Daniel  Josias  Olivier,  the  eldest  son  of  Daniel 
Stephen  Olivier : — ^He  claims  to  be  entitled  to  3,000Z.,  half  of 
the  6,000Z. :  he  claims  it  absolutely.  The  codicil  being 
so  expressed  *as  to  have  given  him,  if  it  had  been  real  [*858] 
property,  an  estate  tail,  and,  consequently,  the  absolute 
interest  in  it,  as  being  personal.  There  are  many  cases  in  sup- 
port of  this  construction,  founded  upon  Wylde^s  Case  in  6  Co. 
16.(&)  In  the  codicil  also,  the  limitation  is  to  the  children  of  her 
grandchildren  generally,  which  not  being  confined  to  those  liv- 
ing at  her  death,  may  include,  therefore,  not  only  those  grand- 
children born  at  the  time  of  the  death  of  the  testatrix,  but  also 
any  others  afterwards  born  until  the  death  of  their  parent ;  and 
the  fiind  being  divisible,  it  must  be  held,  therefore,  a  gift  to  un- 
born grandchildren  for  life,  and  then  to  their  issue ;  and  such  a 
limitation  would  be  void  as  too  remote,  and  rejected,  though  all 
the  grandchildren  as  here  were  actually  bom,  and  in  esse  in  the 
lifetime  of  the  testatrix.  Leake  v.  R6binson.{c)  This  includes 
the  shares  of  all  the  grandchildren,  and,  of  course,  that  of  Daniel 
Josias  Olivier. 

The  Master  of  the  Rolls  : — ^The  testatrix,  by  her  will,  gives 
to  the  eldest  male  child  of  her  son  living  at  her  death;  and  then 

(a)  On  the  effect  of  these  letters  there  was  much  discossion ;  the  resolt  will  be 
seen  in  the  decree. 

(b)  Hodges  v.  MiddleUm,  Doug.  415,  431,  2d.  edit ;  Scale  v.  Barter,  2  B.  ft  P.  486 ; 
Bobinson  v.  Roldngon,  I  Burr.  38  ;  ToOUU  r.  Fm,  1  Hadd.  488 ;  MurihMaile  t.  JenMa- 
9071,  2  B.  &  G.  358,  and  3  B.  &  C.  191 ;  Jemon  v.  Wrighif  2  Bligh,  1;  Wooler  v.  Afh 
drows,  2  Bing.  126;  Hughes  v.  Say&r,  1  P.  W.  634. 

(c)  2  Mer.  363. 

Vol.  I.  .  21 
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the  codicil  limits  the  share  of  the  eldest  male  child,  as  being  one 
of  the  grandchildren,  to  a  life  interest,  with  remainder  to  his 
children.  It  is  nothing. that  with  respect  to  the  other  grand- 
children it  might  be  void;  it  cannot  be  too  remote  as  to  sucli 
eldest  son.  The  codicil  must  be  so  far  constnied,  reddendo  sin- 
gula singulis. 

Mr.  Tinney  resumed : — ^But  with  regard  to  the  other  grand- 
children, ihey  must  take  absolutely,  and  one  of  them 
[*854:]  was  Harriet,  who  *died  without  issue  and  intestate ;  and 
Daniel  Josias  Olivier,  as  having  taken  out  the  adminis- 
tration, is  therefore  entitled  to  receive  her  share ;  and  two  of 
his  own  children  being  now  dead,  he  will  be  also  entitled 
to  their  respective  shares  as  their  administrator  and  next  of  kin, 

Mr.  W.  0.  Carr  followed  on  the  same  side  -.—The  8,000t  only 
was  given  to  Daniel  Josias  Olivier  as  the  eldest  male  child  living 
at  the  testatrix's  death.  He  did  not  take  his  share  in  the 
lOjOOOt  as  such  persona  designata  at  her  death,  but  under  the 
general  description  or  class  of  grandchildren.  He  was  entitled, 
therefore,  absolutely  to  the  latter,  on  the  codicil  being  so  far  held 
void  for  remoteness.  But  the  true  effect  of  the  codicil  is  to  give 
Mr.  Daniel  Josias  Olivier  a  qua^si  estate  tail^  and  therefore  an  ab- 
solute interest  in  both  funds  or  shares. 

The  Master  op  the  Rolls: — ^How  is  it  possible  that  the 
testatrix  gives  him  an  absolute  interest  in  the  SfiOOl,  when  by 
the  will  she  gives  it  to  him  absolutely,  and  by  her  codicil  she 
states  she  limits  the  absolute  interest  so  given  by  her  will  to 
a  life  interest  only.  I  must  construe  the  will  and  codicil  to- 
gether. 

Mr.  W,  0.  Carr  resumed  :*--In  the  case  oi  Seals  v.  Barter^  the 
court  decided  the  construction  on  the  codicil  alone.  It  is  not  a 
question  of  intention  that  governs  the  cases  cited  in  support  of 
this  construction.  To  use  the  words  of  Lord  Hale  in  giving 
judgment  in  the  case  of  The  Kingy.  MeUing^{c^ — "It  is  pos- 

(a)  Ventr.  214,  326. 
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sible  that  he  did  intend  but  an  estate  for  *life,  aad  it  is  [*866} 
by  consequence  and  operation  of  law  only  that  it  be^ 
comes  an  estate  tail."  The  intention,  drawn  f5rom  the  will  and 
codicil  being  taken  togeth^  can  but  amount  to  an  express  decla* 
ration  upon  the  codicil  that  he  should  take  '^  for  life  and  no 
hngerf^  which  would  make  it  similar  to  Robmstm  v.  Bobinsan  ; 
and  notwithstanding  whieh  the  court  there  held  that  aa  estate 
tail  was  given.  And  the  rule  Is  the  same  in  *equity  as  at  law, 
that  however  express  or  clettr  the  interest  be  intended  and  lim- 
ited for  life,  it  will  be  enlarged  by  this  neoessaty  legal  construc- 
tion, or  effect  of  such  subsequent  limitations.  {Jhandkss  v. 
Pn€e^{a)  AfoHimer  v,  West,{b) 

But,  should  the  court  decide  upon  the  intention^  the  true  con- 
struction must  still  be  to  give  him  a  quasi  estate  tail,  and,  there- 
fore, an  absolute  interest  in  both  funds  or  shares.  For  the  courts 
have  at  least  always  endeavored  to  carry  into  effect  the  general 
intent,  though  they  sacrifice  by  so  doing  the  particular  intent. 
Robinson  v.  Robinson.  The  general  intent  here  is  to  secure  the 
grandchildren  and  their  respective  issue  the  shares  bequeathed 
to  their  parents ;  and  the  particular  intent  in  limiting  life  estates 
by  the  codicil  was  only  in  ftirtherance  of  this.  The  limitations 
over,  then,  being  void  as  too  remote,  (except  as  to  the  8,0001, 
given  to  my  client  as  the  eldest  son,)  the  grandchildren  would 
take  only  for  life  under  the  codicil,  and  the  respective  shares 
might  go  to  the  residuary  legatee  as  undisposed  of  By  constru- 
ing, however,  the  effect  of  the  codicil  to  give  a  quasi  estate  tail, 
this  general  intent  is  preserved.  K  it  be  contended  that  the 
codicil  is  executory,  and  therefore  enables  the  court  to  carry 
the  legal  intention  of  the  testatrix  into  effect,  as  in 
Humbertson  v.  *Hurnb€rtson^{c)  the  court,  in  these  cases,  [*856] 
adopts  or  acts  upon  the  doctrine  of  cy.  pres.,  Mortimer  v. 
West^{d)  which  is  inapplicable  to  personalty.  Fearne,  (8th  ed.,) 
208 ;  Roudedge  v.  Dorrill^ie)  Leake  v.  Robinson.{g) 

Mr.  Pemberton  for  Mrs.  Anna  Awdry  Etough,  a  granddaughter: 

(a)  2  Tee.  99.  (d)  2  Sim.  280. 

(d)  Since  reported,  2  Simon,  280.  (e)  2  Ves.  367. 

<c)  1  P.  W.  332  ^  2  Her.  303. 
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It  is  clear  tlmt  although  you  may  limit  to  unborn  children^  you 
cannot  limit  upon  that.  The  question  is,  Whether  the  oodicU  ia 
not  intended  to  effect  such  latter  limitation,  and  therefore  void 
for  remoteness  ?  Except  the  8,000^  given  to  the  eldest  male 
child  of  the  son  of  the  testatrix  living  at  her  decease,  the  other 
bequests  are  to  the  grandchildren  generally,  under  which  de- 
scription  or  class  may  be  included  not  only  those  in  cm«  at  the 
time  of  the  testatrix's  death,  but  any  bom  after  daring  their 
parent's  life ;  and  though  in  this  case  all  the  grandchildren  weie 
actually  bom  during  the  testatrix's  life,  and  therefore  the  limita- 
tions over  by  the  codicil  to  their  children,  if  properly  expressed^ 
might  have  been  good,  yet,  inasmuch  as  the  limitation  stands^ 
it  might  extend  to  a  limitation  over  to  the  children  of  grand- 
children unborn  in  the  testatrix's  life,  it  must  be  void  altogether : 
it  cannot  be  held  good  as  to  part,  and  void  as  to  the  rest.  Leaks 
V.  Robinson. 

This  being  so,  the  limitations  in  the  codicil  are  void  except  as 
to  tlic  3,000/.  given  to  the  eldest  male  child  of  her  son  living  at 
her  death ;  and  as  the  sole  intention  of  the  testatrix,  in  limiting 
by  her  codicil  the  absolute  interests  given  by  her  will  to  the 

grandchildren  to  life  interests,  was  but  for  the  purpose 
[*S57]     of  further  seciiring  to  *them  and  their  respective  issue 

tiio  full  benefit  of  their  respective  shares,  and  the  object 
so  intended  cannot  be  legally  efiected,  but  is  void  for  remoteness, 
the  court  must  so  far  reject  the  codicil  entirely,  and  the  grand- 
children must  take,  therefore,  absolute  interests  in  their  respective 
shares  under  the  will  as  if  the  codicil  had  never  existed,  or  at 
least  aGFected  their  interests.  With  respect  to  the  10,000Z.  there 
is  this  further  question.  Whether  "  issue"  extends  to  more  re- 
mote issue  than  the  grandchildren,  so  as  to  include  their  children 
with  them  in  the  bequest  ?  I  contend  that  it  goes  here  no  fur- 
ther than  grandchildren,  and  then  my  client  will  take  an  abso- 
lute interest  in  her  share  of  the  10,000Z.  also. 

Mr.  Skirroiv  followed. 

Mr.  Trealove  and  Mr.  John  Bolder  for  two  others  of  the  chil 
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dren  of  Daniel  Stephen  Olivier,  supported  Mr.  PtfmherimUz  argu- 
ment 

Mr.  *SEcfo6o«wn  and  Mr.  ElderUm  for  some  of  the  children  of 
grandchildren. 

All  the  children  being  in  esse  at  the  time  of  the  testatrix's 
death,  the  limitation  over  to  their  children  by  the  codicil  must 
be  good,  though  in  the  limitation  the  grandchildren  are  not  ex- 
pressly confined  to  those  in  esse  at  the  testatrix's  death.  The 
case  of  Leake  v.  Bobinson  is  not  in  point,  as  there  the  testator  at- 
tempted to  limit  to  his  unborn  grandchildren,  and  also  to  post- 
pone the  vesting  till  twenty-five.  The  courts  have  never  yet  de- 
cided to  restrain  these  powers  of  limitation  as  far  as  is  now  con- 
tended for,  and  have  already  gone  far  enough. 

Mr.  Teed  for  the  children  of  Daniel  Josias  Olivier,  urged  simi- 
lar argument& 

*Mr.  Westj  Mr.  BowoeV^  Mr.  Lowndes  and  Mr.  Warty  [*858] 
for  other  children. 

The  Master  of  the  Rolls  : — The  law  is  perfectly  well  set- 
tled :  there  is  no  difference  with  respect  to  a  limitation  of  free- 
hold and  personalty.  You  cannot  limit  an  estate  after  an  estate 
limited  to  unborn  children,  which  tliis  testatrix  has  endeavored 
to  do.  The  question  with  respect  to  the  two  sums  of  8,000i  and 
3,000/.  is,  has  the  testatrix  confined  her  words  to  grandchildren 
born  at  the  time  of  her  death?  The  words  she  has  used  are 
those : — "  I  leave  and  bequeath  12,000Z.  3  per  cent  reduced  an- 
nuities, which  I  have  now  transferred  from  the  4  per  cent,  stocks, 
the  same  to  be  put  in  trust  in  the  hands  of  my  three  executors, 
to  be  employed  in  the  following  manner :  one-half  or  6,000i.  of 
the  said  trust,  the  interest  thereof  shall  be  for  the  use  of  my  son, 
the  Rev.  Daniel  Stephen  Olivier  during  his  life,  and  shall  be  duly 
paid  unto  him  as  his  property ;  and  at  his  death  one-half,  which 
will  be  3,000t  stock,  shall  revert  to  my  said  son's  eldest  male 
child  living  at  my  demise." 
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As  to  the  8,0002.  given  to  Daniel  Joeias  Olivier  as  her  "  son's 
eldest  male  child  living  at  my  demise,"  the  subsequent  limitation 
in  the  codicil  to  him  for  life,  and  then  to  his  unbom  children,  is 
within  the  rules  of  law,  and  not  being  void  &r  remoteness,  I  shall 
hold  it  valid.  Then,  as  to  the  other  children,  the  will  says, 
'^  the  other  8,0007.  stock  shall  be  divided  in  equal  shares  between 
his  other  children  lawfuDy  begotten."  Ik)  not  these  words  in- 
elude  every  oflier  grandchild  that  could  be  afterwards  b^oi- 
ten  ?     There  can  be  no  doubt  upon  it 

She  afterwards  makes  a  codicil,  by  which  she  desires  to  limit 
the  interest  of  her  grandchildren  to  a  life  estate.  Now, 
[*869]  *having  already  stated  that  the  limitation  to  the  grand- 
children includes  not  only  those  in  esse  at  her  death,  but 
every  other  grandchild  afterwards  begotten,  any  limitation  to 
their  children  must  be  not  within  the  rules  of  law,  but  void  for 
remoteness. 

It  has  been  suggested  very  ingeniously  by  Mr.  Pemherton,  that 
as  the  codicil,  with  respect  to  the  grandchildren  being  the  chil- 
dren of  the  sons  and  daughters  of  Daniel  Stephen  Olivier,  (other 
than  the  eldest  son,  in  respect  of  one  of  the  sums  of  3,000/.,)  had 
£Eiiled  by  reason  of  its  giving  an  interest  too  remote,  that  the  will, 
with  that  exception,  is  not.  affected  by  the  codicil,  and,  conse- 
quently, that  their  interest  rests  upon  the  construction  of  the  will 
only.  And  I  am  disposed  to  think  that  there  is  a  clear  intention 
that  the  codicil  was  only  made  to  let  in  the  great-grandchildren ; 
and  as  that  fails,  the  intention  of  the  testatrix  will  be  best  effected 
by  declaring,  that  the  interest  given  to  those  grandchildren  by 
the  will  is  not  displaced  by  the  codicU,.  and,  conseqently,  that 
they  took  an  absolute  interest. 

The  minutes  of  the  decree  are  as  follow : — ^Declare  that,  ac- 
cording to  the  true  construction  of  the  will  and  codicils  of  Susan- 
nah Olivier,  the  testatrix,  the  defendant  Daniel  Josias  Olivier,  as 
the  eldest  male  child  of  the  testatrix's  son,  the  Rev.  Daniel  Ste- 
phen Olivier,  living  at  the  testatrix's  death,  is  entitled  during  his 
life,  and  from  the  death  of  his  said  &ther,  Daniel  &  Olivier,  to 
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the  dividends  and  interest  of  3,0002.  bank  8  per  cent  annuities, 
part  of  the  12,000Z.  like  annuities  in  the  will  of  the  testatrix 
mentioned ;  and  after  his  decease,  any  person  interested  in  such 
one-fourth  part  to  be  at  liberty  to  apply.  Declare  that  as  to  the 
10,0002.  bank  stock,  and  all  other  the  legacies  and  be- 
quests *to  the  testatrix's  grandchildren  in  the  will  and  [*360] 
codicil  contained,  except  as  to  the  said  8,000/.  8  per 
cent,  reduced  annuities,  the  limitation  over  to  the  issue  of  the 
testatrix's  grandchildren  contained  in  the  codicil  of  the  80th  of 
March,  1801,  is  void  for  remoteness ;  and  as  to  the  10,000/.  bank 
stock,  the  defendant  Daniel  Josias  Olivier,  as  one  of  ihe  grand- 
children of  the  testatrix,  and  the  issue  of  her  son,  Daniel  S.  Oli- 
vier, is  absolutely  entitled  to  a  fifth  of  the  third  part  of  the 
10,000/.  bank  stock.  Declare  that  Anna  Awdry,  the  wife  of  the 
defendant  Richard  Etough,  and  the  defendants  Henry  Stephen 
Olivier,  and  Mary  Arnold  Olivier,  and  Harriet  Elizabeth  Olivierj 
deceased,  as  the  four  other  children  of  Daniel  Stephen  Olivier, 
and  as  grandchildren  of  the  testatrix,  became  absolutely  entitled 
to  the  3,000/.  bank  8  per  cent  reduced  annuities,  further  part  of 
the  12,000/.  like  annuities,  and  to  four-fifths  of  the  one-third  of 
the  10,000/.  bank  stock  in  equal  shares.  Declare  that  the  share 
and  interest  of  Harriet  Elizabeth  Olivier  is  eflGectually  passed  by 
the  gift  of  the  said  Daniel  Stephen  Olivier,  in  his  lifetime,  to  the 
said  Daniel  Josias  Olivier,  in  trust  for  himself  and  the  defendant 
Henry  Stephen  Olivier,  Mary  Arnold  Olivier  and  Anna  Awdry 
Etough.  Declare  that  the  defendant  William  Daniel  Conybeare, 
and  the  late  John  Josias  Conybeare,  deceased,  as  the  children  of 
Margaret  Esther  Conybeare,  and  grandchildren  of  the  testatrix,  are 
entitled  to  one-half  part  of  the  6,000/.  bank  3  per  cent  reduced 
annuities,  being  the  residue  of  the  12,000/.  like  annuities,  and  to 
one  other  third  part  of  the  10,000/.  bank  stock  in*  equal  shares. 
Declare  that  the  defendant  Dame  Julia  Elizabeth  Congreve,  the 
daughter  of  the  testatrix,  is  entitled  during  her  life  to  the  divi- 
dends and  interest  of  the  remaining  3,000/.  bank  8  per  cent  an- 
nuities, and  of  the  remaining  third  part  of  the  10,000/.  bank 
stock.  The  dividends  and  interest  from  time  to  time  to 
accrue  due  in  *respect  of  the  last  mentioned  annuities  [*361] 
and  bank  stock  to  be  from  time  to  time  paid  to  the  de- 
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fendant  Dame  Julia  Elizabeth  Congrcve  by  half-yearly  payments 
during  her  life ;  and  after  her  decease,  any  persons  interested 
therein  to  be  at  liberty  to  apply.  The  master  to  be  at  liberty  to 
state  special  circumstances,  and  any  of  the  parties  to  be  at  liberty 
to  apply. 

Reg.  Lib.  A.  1829,  fbl.  1684. 


Between  Peter  Vawdrey  and  Dame  Hannah  Evans,  Plain- 
tiffs; AND  Archibald  Perrin  Geddes,  John  Hyslop,  John 
Arthur  Barron,  Mary  Vawdrey,  Gilbert  Vawdrey^ 
Richard  Vawdrey,  William  Vawdrey,  Thomas  Vawd- 
rey, Sarah  Darell  Vawdrey,  and  Peter  Nicholson^ 
Defendants. 

Bemoie  IrUeresi. 

WESTMWffnBR  Hall.— 1830 :  4th  February. 

A  testatrix,  by  her  will,  directed  that  the  interest  of  the  re«idue  of  her  estate  should 
be  divided  between  her  four  sisten  daring  their  natatral  lifes,  and  on  their  deaths 
the  interest  to  be  appHed  in  the  maintenance  or  education,  or  accumulate  for  the 
benefit  of  the  children  of  each  of  the  sisters  so  dying,  untU  they  should  severally 
attain  the  age  <^  twenty-two,  and  upon  their  attaining  that  age,  they  were  to  be- 
come entitled  to  their  mother's  share  of  the  principal;  and  in  case  of  the  death  of 
either  of  them  under  that  age  leaving  issue,  such  issue  to  be  entitled  to  their  re- 
spective parent's  share,  at  such  time  as  the  parents  would  have  been  entitled 
thereto,  if  living.  • 

Held,  that  the  gift  to  the  children  of  tiie  sisters  was  too  remote. 

The  testatrix,  Amy  Seaman,  by  her  will,  dated  the  9th  of 
January,  1798,  directed  that  all  the  produce  of  the  residue  of  her 
estate  and  eflEects,  after  paying  the  legacies,  her  funeral  expenses, 
and  any  debts  which  she  might  owe,  should  be  placed 
[*862]  out  on  mortgage  or  *government  security,  and  the  in- 
terest, dividends,  or  produce  thereof  should  be  equally 
divided  between  her  four  sisters,  for  their  sole  and  separate  use, 
and  independent  of  the  control  or  authority  of  their  husbands, 
during  their  natural  lives ;  and  on  the  death  of  her  sisters,  she 
declared  that  the  interest  of  their  respective  shares  should,  at  the 
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diBcretion  of  their  executrixes,  be  applied  in  the  maintenancey 
educatioDf  or  accumulate  for  the  benefit  of  the  children  of  each 
of  her  sisters  so  dying,  until  they  should  aeyerally  attain  the  age 
of  twenty-two  years,  and  upon  any  of  their  attainment  to  that 
age,  they  should  be  entitled  to  their  proportion  of  their  mother's 
share  of  the  principal ;  and  in  case  of  any  of  their  decease  under 
that  agC)  leaving  lawful  issue,  such  issue  should  be  entitled  to 
their  respective  parentis  share,  at  such  time  as  such  parent  would 
have  been  entitled,  if  living,  thereto,  with  the  benefit  of  the  in- 
terest or  produce  thereof  in  the  meantime;  but  in  case  any  such 
children  should  die  under  the  said  age,  without  leaving  issue,  or 
such  issue  should  die  before  they  were  entitled  to  the  principal 
of  their  shares,  that  then  the  other  children  of  her  said  sisters 
should  be  entitled  thereto,  together  with  Ae  issue  of  any  of  them 
who  should  be  then  dead,  in  like  manner,  and  with  like  benefit 
of  survivorship^  as  their  original  shares ;  but  in  case  all  the  chil- 
dren of  any  of  her  said  sisters  should  die  without  issue,  or  there 
being  such  iasue,  they  should  all  die  before  the  principal  of  their 
respective  shares  should  become  payable,  then  the  share  of  such 
of  her  sisters,  whose  children  should  so  die,  should  be  paid  and 
applied  to  and  for  the  benefit  of  her  other  sisters  and  their  respect- 
ive children  or  issue,  in  like  manner  as  their  original  shares ; 
and  upon  the  decease  of  her  sister,  Hannah  Evans,  leaving  no 
issue,  she  willed  that  her  brother-in-law,  William  David  Evans, 
should  have  the  interest  and  produce  of  her  share  during  his 
natural  life ;  and  that,  upon  his  decease,  the  same  shotdd 
be  *applied  to  and  for  the  benefit  of  her  other  sisters  [*868] 
and  their  children,  in  like  manner,  and  with  like  power 
of  survivorship,  as  the  shares  of  her  other  sisters  were. 

The  testatrix  died  on  the  27th  of  August,  1798,  leaving  her 
sisters,  Elizabeth,  the  wife  of  James  Nicholson,  (since  deceased,) 
Mary,  the  wife  of  Daniel  Vawdrey,  who  was  then  living,  Cathe- 
rine Perrin,  widow,  since  deceased,  and  Dame  Hannah  Evans, 
then  the  wife  o^  and  now  the  widow  of.  Sir  William  David 
Evans,  and  who  is  now  living,  her  only  next  of  kin  her  sur- 
viving, the  four  sisters  of  the  testatrix  mentioned  in  her  will. 
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Elizabeth  Nicholson,  one  of  the  testatrix's  sisters,  died  on  the  2d 
February,  1810,  leaving  one  child  only,  the  defendant  Peter. 
Nicholson,  who  attained  the  age  of  twenty-two  years,  and  pro- 
cured letters  of  administration  of  the  effects  of  his  mother,  and 
he  thereby  became  her  legal  representative. 

Catherine  Perrin,  another  of  the  testatrix's  sisters,  died  on  the 
5th  of  February,  1803,  leaving  one  child  only,  Sarah,  the  wife  of 
William  Geddes,  who  died  on  the  5th  of  July,  1803,  of  the  age 
of  nineteen  years,  leaving  only  one  child,  the  defendant  A.  P. 
Geddes,  who  attained  the  age  of  twenty-two  years;  and  he  having 
procured  letters  of  administration  to  the  effects  of  his  mother  to 
be  granted  to  him,  he  thereby  became  the  legal  personal  repre- 
sentative of  the  said  Sarah  Geddes. 

Catherine  Perrin,  by  her  will,  dated  16th  May,  1802,  appointed 
William  David  Evans  and  Thomas  Lyon  her  executors,  both  of 
whom  proved  the  same,  and  thereby  became  her  legal  personal 
representatives.  W.  D.  Evans  survived  T.  Lyon,  and  died  in 
December,  1821,  having,  by  his  will,  appointed  the  plain- 
[*864]  tiffe,  Peter  Vawdrey  and  *Dame  Hannah  Evans,  his  ex- 
ecutor and  executrix,  who  duly  proved  the  same,  and 
thereby  became  the  legal  personal  representatives  of  the  said 
Catherine  Perrin. 

The  defendant  Mary  Vawdrey,  had  six  children,  who  are  all 
living,  namely  :  the  defendant  Gilbert  Vawdrey,  then  in  the  fif- 
tieth year  of  his  age ;  the  plaintiff  Peter  Vawdrey,  then  in  the 
forty-ninth  year  of  his  age ;  the  defendants,  Eichard  Vawdrey, 
then  in  the  forty-seventh  year  of  his  age ;  William  Vawdrey,  then 
in  the  forty-fifth  year  of  his  age ;  Thomas  Vawdrey,  then  in  the 
forty-third  year  of  his  age ;  and  Sarah  Darell  Vawdrey,  then  in 
the  fortieth  year  of  her  age.  The  defendant  Mary  Vawdrey, 
never  had  any  other  children  or  child. 

Dame  Hannah  Evans  never  had  any  children  or  child. 

The  master  reported  that  he  could  find  no  other  next  of  kin. 
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Mr.  IhuJcwoTth  for  the  plamtifF. 

Mr.  Bickersieih  and  Mr.  Koe  for  defendant  Archibald  Perrin 
Geddes,  cited  Leake  v.  Robinsan^a)  and  Bull  v.  PrUchardSp) 

Mr.  Pemberton  and  Mr.  Simpkinson  for  the  executors  of  William 
Geddes,  as  the  representative  of  Sarah  Geddes.  The  bequest  over 
after  the  gift  to  the  issue,  afl«r  the  gift  to  the  children  of  the  sister 
of  the  testatrix,,  is  clearly  void,  and  is  admitted  so  to  be  on  all 
sides.  But  we  say  that  the  gift  to  the  children  themselves  is 
absolutely  vested,  Hanson  v.  Oraha7n,{c)  subject  only 
to  be  divested  on  *their  dying  under  twenty -two,  which  [*865] 
is  a  void  limitation,  and  therefore  cannot  divest  the  es- 
tates. 

In  the  case  of  Booth  v.  Booth,(a)  there  was  a  gift  of  the  residue 
to  trustees  who  were  to  pay  interest  to  two  grandnieces  till  their 
respective  marriages,  and  then  to  transfer  to  them  their  respective 
shares.  One  died  unmarried ;  but  the  court  held  that  her  share 
had  vested  in  her,  and  belonged  to  her  executors. 

Mr.  Temple  for  Mr.  Nicholson : — The  difficulties  of  this  case 
may  be  avoided  by  holding  that  the  gift  is  only  to  such  children 
as  were  in  existence  at  the  time  of  the  testatrix's  death ;  for  in 
that  case  it  would  not  be  contrary  to  any  rule  of  law  that  the 
vesting  of  the  principal  be  postponed  until  they  arrive  at  the 
age  of  twenty-two,  or  to  any  other  time  during  their  lives.  The 
difficulties  would  also  be  avoided  by  holding  that  aU  the  chil- 
dren took  vested  interests,  subjected  by  the  will  to  be  divested 
by  their  not  attaining  twenty-two ;  which  condition  could  not 
have  any  operation,  not  being  confined  to  children  then  in  exist- 
ence, so  that  the  children  would  take  an  absolute  interest. 

The  Master  of  the  Rolls: — This  is  a  bill  filed  to  take  the 
opinion  of  the  court  on  the  construction  of  the  will  of  Amy  Sea- 

(a)  2  Mer.  363. 

(b)  1  Russ.  213. 

(c)  6  Vea  239. 

(d)  4  Yes.  399. 
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man.  The  testatrix  has  directed  the  residue  of  her  estate  to  be 
invested,  and  the  interest  to  be  divided  between  her  four  sisters 
during  their  natural  lives ;  and  on  the  death  of  her  sisters,  she 

has  declared  that  the  interest  of  their  respective  shares 
[*366]     should  be  applied  in  the  maintenance,  *and  education, 

or  accumulate  for  the  benefit  of  the  children  of  each  of 
her  sisters  so  dying,  until  they  should  severally  attain  the  age  of 
twenty-two  years ;  and  upon  any  of  them  attaining  that  age  they 
should  become  entitled  to  their  mother's  share  of  the  principal ; 
and  in  case  of  the  decease  of  any  of  them  under  that  age,  leaving 
issue,  such  issue  should  be  entitled  to  their  respective  parent's 
share,  at  such  time  as  such  parent  would  have  been  entitled,  if 
living,  thereto. 

The  testatrix  gives  for  life  to  the  four  sisters :  two  of  them  are 
dead;  and  the  question  is,  What  is  to  be  done  with  their  shares? 
One  of  them  left  a  daughter,  who  married  Geddes,  but  died  un- 
der twenty-two,  leaving  an  only  child,  who  has  attained  twenty- 
two.  The  other  sister,  Mrs.  Nicholson,  left  a  son,  Peter,  who  haa 
attained  twenty-two.  The  share  of  his  mother  was  for  some  time 
treated  as  his ;  but  a  doubt  having  arisen,  whether  the  limitation 
was  not  too  remote,  an  opinion  was  taken,  and  this  suit  was  in- 
stituted. 

The  authorities  cited  are  extremely  nice,  and  show  the  diffi- 
culties of  this  case,  particularly  in  distinguishing  this  case  from 
the  case  of  BooOi  v.  Booth,{a)  before  Lord  Alvanley ;  but  it  can 
hardly  be  distinguished  from  the  case  of  Leake  v.  Robinson  ;{h) 
(his  Honor  here  read  the  residuary  clause  of  the  will  in  that 
case ;)  the  time  of  payment  there  was  to  be  at  the  age  of  twenty- 
five  or  marriage.  Now  this,  like  the  present  case,  was  a  residu- 
ary bequest ;  and  in  Booth  v.  Booth,  Lord  Alvanley,  though  not 
perhaps  satisfactorily,  thought  the  court  should  construe 
[*367]  a  residuary  gift  more  favorably  than  *a  general  legacy 
to  make  the  share  vest,  in  order  to  prevent  an  intes- 
tacy.   That  distinction  would  be  in  fiivor  of  this  case.    The  in- 

(o)  4  Ves.  399. 
(&)  2  Mer.  363. 
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terest  is  to  be  applied  to  the  maintenance  of  the  children  until 
they  attain  twenty-two,  and  then  they  are  to  be  entitled  to  the 
principal.  There  can  be  no  difference  whether  the  age  is  twenty^ 
two  or  twenty-five-  In  Leake  v.  Robinson  the  share  was  to  vest 
at  twenty-five  or  marriage;  in  this  case  at  twenty-two  only. 
This  case  may,  therefore,  be  said  to  run  on  all  fours  with  that  of 
Leake  v.  Robinson,  It  has  been  argued  that  this  was  vested  be* 
cause  maintenance  was  given ;  but  it  haa  never  been  held  vested 
where  it  was  given  over  if  the  legatee  did  not  attain  a  certain 
age.  Here  the  testator  has  directed  that  if  a  child  die  before  he 
attains  twenty-two  years,  his  share  shall  go  over ;  that  repels  all 
presumption  of  vesting,  because  simply  maintenance  is  given. 
There  is  a  different  rule  with  respct  to  freehold,  as  in  BorasUm^s 
Case,{a)  and  the  cases  which  followed  it.  But  in  no  case  has  per- 
sonal property  been  held  to  vest,  notwithstanding  interest  is 
given  to  the  legatee,  where  the  legacy  is  given  over,  and  where 
a  certain  age  is  to  be  attained.  On  the  part  of  Nicholson,  the 
grandson,  it  was  said  by  counsel  that  the  words  applied  to  chil- 
dren living  at  the  death  of  the  testator ;  but  that  cannot  be. 

With  respect  to  what  haa  been  said  about  accumulations^  the 
act  on  that  subject  was  passed  in  the  fortieth  year  of  the  late 
king ;  and  this  will  having  been  made  in  1798,  the  act  does  not 
apply. 

My  opinion  being  that  the  gifts  to  the  children  of  the 
sisters  are  void,  as  too  remote,  the  subsequent  gifts  *are     [*368] 
also  too  remote,  and  the  shares  as  they  drop  in,  belong 
to  the  next  of  kin. 

The  costs  to  come  out  of  the  residue. 

See  Gilbert  on  Uses,  p.  261,  Mr.  Sagden's  note;  Prodor  v.  Bishop  o/Baih  and 
WeOs,  2  H.  B.  358  j  Cambridge  y.  Hous,  8  Ves.  12  j  Lade  v.  ffoi/ord,  3  Burr.  1416; 
Bland/i/rd  v.  ThackereUf  2  Ves.  jun.  238;  Taylor  t.  BiddtUl^  2  Mod.  289;  Stephens 
T.  Stephens^  Forrester  Cases  temp.  Talbot,  228. 

(o)  3  Co.  19;  jDm  V.  X€a,  3  T.  R  41. 
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Between  Thomas  Baker  and  Ann,  his  Wife,  late  Ann 
Crease,  Widow,  Plaintiffs ;  and  William  Bent,  De/endanL 

Reversions. 

Westminster  Hall. — 1830 :  9th  Febroaiy. 

A  person  having  a  reversionary  inten&st  expectant  tipton  the  death  of  R.  UfiOund  tsstie, 

sella  the  same.    Many  years  after,  a  bill  is  filed  to  set  aaide  the  sale,  on  Uie  ground 

of  inadequacy  of  consideration. 
Held,  that  the  court  ^ill  not  enter  into  the  value  of  property  on  such  a  contingency. 
But  it  appearing  that  the  treaty  was  entered  into  on  the  basis  of  considering  the 

contingency  to  be  half  the  value  of  the  reversion,  the  court  directed  an  inquiry  of 

the  real  value  without  reference  to  the  contingency,  and  directed  that  that  centix^* 

gency  should  be  rated  at  one-half  the  value. 

The  plaintiff,  Ann  Crease,  then  the  wife  of  Walsingham 
Crease,  being  under  the  will  of  James  Finlayaon  seised  of  four 
equal  undivided  eleventh  parts  of  a  whar^  and  two  houses  in 
Cannon  Row,  in  Westminister,  in  the  occupation  of  the  defend- 
ant or  his  under  tenant,  in  reversion  expectant  upon  the  death 
of  James  Bobj,  without  issue  male,  agreed  to  sell  the  same  to 
tl  e  defendant  for  2751 

James  Roby  was  then  about  sixty-four  or  sixty-five  years  of 
age,  and  had  not  any  male  issue,  and  was  not  married. 

[*369]        *In  April,  1818,  the  plaintiff  Ann  Crease,  and  her 
then  intended  husband,  by  lease,  release  and  fine,  con- 
veyed this  property  to  the  defendant. 

James  Roby  died  on  the  11th  September,  1822,  without  issue. 

The  bill  stated,  that  the  annual  value  of  the  four-elevenths 
was,  at  the  time  of  the  purchase,  and  then  was,  1672. ;  and  that 
the  defendant  actually  paid  that  rent  for  four  other  eleven  parts 
or  shares  of  the  same  premises,  wbich  he  held  as  tenant  to  a  Mrs. 
Peamall,  the  owner  thereof. 

The  bill  charged,  that  the  plaintiff  and  her  husband  were,  at 
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the  time  of  the  sale,  in  poverty  and  distress,  and  that  the  defend- 
ant was  acquainted  with  it.  And  also  charged  that  the  consid- 
eration was  grossly  inadequate ;  and  the  bill  prayed,  that  the 
agreement  and  conveyance  might  be  declared  fraudulent  and 
void,  and  be  delivered  up  to  be  cancelled. 

The  defendant,  by  his  answer,  set  forth  a  letter  from  Mr.  and 
Mrs.  Crease's  solicitor,  desiring  to  know  whether  he  would  be 
disposed  to  treat  for  the  purchase  of  the  reversionary  interest  on 
having  a  clear  title;  that  the  parties  were  determined  to  en- 
deavor to  effect  a  sale,  but  previously  to  a  public  sale,  they 
wished  the  defendant  to  have  the  option  of  refiisal. 

After  some  time  a  price  was  named  on  behalf  of  the  vendors 
at  1,200Z.,  for  the  reversion  after  the  death  of  the  present  tenant 
for  life. 

The  defendant's  solicitor  offered  550?. ;  but,  on  the  delivery  of 
the  abstract  of  title,  it  was  found  that  the  vendors  had 
not  an  absolute  reversion  expectant  on  the  *death  of  [*870] 
James  Roby,  but  a  contingent  reversion  Expectant  not 
only  upon  his  death,  but  on  his  dying  without  issue,  and  on 
Elizabeth  Roby  dying  without  issue.  She  was  then  fifty-eight, 
and  had  never  been  married.  She  died  in  1821.  James  Roby 
died  in  1822.  The  defendant  ultimately  offered  275i,  which  was 
accepted. 

The  defendant  admitted,  that  as  tenant  to  the  trustees  of  Mr. 
Fearnall,  of  four  other  eleven  parts  or  shares  of  the  same  prem- 
ises, he  paid  them  the  annual  rent  or  sum  of  152Z.  15s, ;  but  de- 
fendant believed  that  no  new  tenant  for  the  entirety  of  the  prem- 
ises would  give  420Z.  1^.  8d.,  being  after  the  same  rate  as  de- 
fendant so  paid  to  the  trustees  of  Mrs.  Fearnall  for  their  four 
elevenths. 

No  replication  having  been  filed,  this  cause  came  on  to  be 
heard  on  biQ  and  answer. 

The  effect  of  the  evidence  is  stated  in  his  Honor's  judgment 
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The  value  oi  the  reversionary  interest  estimated  by  Mr.  Mor^ 
gan,  supposing  the  rent  to  be  420?.,  was  2,592Z. ;  but  in  this  the 
contingency  of  issue  was  not  taken  into  computation,  and  he 
W()uld  not  take  upon  himself  to  say  what  deductions  should  be 
made  on  that  account. 

The  evidence  of  the  defendant  by  two  surveyors  was,  that  fix)m 
270Z.  to  300?.  was  the  value  of  the  four  elevenths,  under  all  the 
circumstances  of  the  contingency 

Mr.  Pemberton  for  the  plaintiffs : — This  bill  is  filed  to  set  aside 
a  sale  of  land,  that  interest  being  reversionary.  The  plaintiff 
Anne,  in  the  year  1816,  was  the  wife  of  Walsingham  Crease,  an 
attorney's  clerk,  and  he  was  living  in  a  garret. 

[*871]  *The  plaintiff  Mrs.  Baker,  then  Mrs.  Crease,  was  en- 
titled to  four  elevenths  in  reversion  of  James  Roby,  and 
the  interest  was  liable  to  be  reduced  by  him  or  Elizabeth  Roby 
having  issue :  he  was  sixty-three,  and  she  was  fifty-eight.  The 
first  point  is  as  to  the  value ;  and  if  the  purchaser  of  a  reversion 
feils  to  show  that  he  has  paid  the  full  value,  the  court  will  set 
the  sale  aside :  this  was  decided  by  Sir  William  Grant,  and  has 
been  recently  acted  upon  by  your  Honor.(a)  There  was  also 
misrepresentation ;  for  it  being  held  at  half  the  yearly  rent  it 
was  worth,  Mr.  Bent  even  represented  that  rent  to  be  less  than 
it  actually  was.  I  shall  prove,  that  though  he  represented  the 
rent  to  be  70Z.  for  these  four-elevenths,  he  paid  85Z. ;  and  it  is  in 
proof  that  he  paid  for  another  four-elevenths  157/.  rent. 

Immediately  after  the  existing  contract  was  determined  by  the 
death  of  the  tenant  for  life,  the  rent  was  raised  to  157?. 

I  will  first  call  the  attention  of  the  court  to  the  evidence  of 
Mr.  Morgan ;  and  the  court  will  see  it  is  clear  that  the  plaintiff 
did  not  receive  one  third  part  of  the  value  of  the  property  sold. 

He  values  at  2,592?.,  the  entirety  at  a  rent  of  420?. ;  but  he  did 
(a)  And  see  JSHUard  7.  (Tomiet,  in/ro^  note. 
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not  take  into  consideration  the  contingencies.  Now  the  defend- 
ant, in  his  answer,  says,  that  the  value  of  the  contingencies  is 
one-half;  and  the  court  will  then  deduct  one-half,  and  the  re- 
mainder will  be  about  1,300Z.  But  let  the  rent  be  taken  at  210t 
only,  instead  of  420Z.,  there  would  then  be  a  remainder  of  700Z. 

The  witnesses  on  the  part  of  the  defendant  do  not  give  the 
least  notion  of  the  grounds  on  which  they  make  their  valuation 

*Under  these  circumstances,  it  is  shown  that  a  pur-  .[*372] 
chase  has  been  made  by  the  defendant  at  a  price  much 
under  the  value ;  it  is  clear  that  he  purchased  by  misrepresenta- 
tion. Admitting  there  was  no  knowledge  in  the  defendant  of 
the  distressed  circumstances,  it  is  perfectly  clear  that  the  defend 
ant  has  not  given  the  value  of  the  four  eleven  parts,  the  contin- 
gencies of  one  of  sixty-three  and  the  other  of  fifty-nine  having 
issue  amount  to  nothing.  It  is  incumbent  upon  the  purchaser 
of  a  reversion,  even  without  any  fraud,  to  show  that  he  has 
given  the  full  price :  this  is  the  doctrine  of  the  court, 

Mr.  Moore  followed,  also  for  the  plaintiff 

Mr.  Bickersteth  and  Mr.  Beames  for  the  defendant: — ^There 
never  was  a  case  more  free  from  fraud  and  surprise,*  the  vendors 
went  to  the  defendant ;  and  so  far  was  he  from  being  anxious  to 
purchase  the  property,  that  he  refused  so  to  do.  They  then  em- 
ployed their  solicitor,  Mr.  Baker,  who  entered  into  a  treaty  with 
the  solicitor  of  Mr.  Bent.  There  is  no  evidence  of  Mr.  Bent 
being  acquainted  with  any  distress,  except  that  Mr.  Baker  once 
said  his  clients  were  poor.  It  was  in  treaty  and  negotiation  from 
1816  to  1818 ;  fraud  and  surprise  are  therefore  out  of  the  ques- 
tion. The  real  rent  had  been  previously  communicated  to  the 
plaintiff;  70/.  was  considered  a  permanent  rent 

(In  answer  to  a  question  put  by  his  Honor,  he  was  informed 
that  the  answer  to  a  bill  filed  by  Mr.  and  Mrs.  Crease  against  the 
executor  of  the  person  under  whose  will  they  took  the  property, 
and  in  which  the  acti^  rent  appeared  to  be  862.  was  filed  in  1814.) 

Vol.  L  22 
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Mr.  Bickersteth : — There  is  notliing  like  misrepresentation ;  and 
the  bill  must  be  dismissed  with  costs. 


[*3733        *Mr.  Pemberion  cited  a  case,  where  a  reference  had 
been  made  to  the  master,  who  reported  a  value  of  600?., 
deducting  1151.  for  the  contingency  of  issue.    It  was  argued  here 
and  before  the  Chancellor. 

The  Master  of  the  Eolls  : — ^I  have  no  recollection  of  it. 
Can  the  plaintiff  establish,  that  the  calculations  proceeded  upon 
a  less  rent  than  they  ought  to  have  done  ?  One  man  at  sixty- 
three  may  marry  in  a  year;  another  man,  with  other  dispositions, 
might  not  do  so.  How  is  it  possible  to  make  any  computation 
of  the  value  of  such  contingencies  ? 

Mr.  Pemherton  in  reply : — ^I  have  already  stated  a  case  which 
was  argued  before  your  Honor  when  Vice-Chancellor :  the 
contingency  was  the  death  of  a  person  of  the  name  of  New- 
ton, without  issue  male.  He  was  married.  [Masteb  of  the 
Rolls  : — What  age  was  his  wife  ?]  That  did  not  appear.  In 
that  case  a  reference  was  made  to  the  master  to  report  the  value, 
and  the  Lord  Chancellor  confirmed  your  Honor's  decree ;  but  it 
does  appear  to  me  that  the  court  is  not  embarrassed  with  that 
difficulty.  We  have  here  Mr.  Bent  dealing  for  this,  and  he  well 
knew  Mr.  Roby.  He  had  illegitimate  issue ;  and  therefore  there 
was  the  less  chance  of  his  marrying.  Mr.  Bent  offered  to  be- 
come the  purchaser,  allowing  one-half  for  the  contingency :  this 
is  according  to  his  own  statement.  Therefore  take  the  value, 
and  deduct  one-half  for  the  value  of  the  contingency ;  and  yet 
we  find  that  he  has  not  paid  more  than  one-third  of  the  value  of 
the  property :  then  the  actual  rent  was  not  half  the  value.  It  is 
sufficient  for  me  to  show  that  the  treaty  proceeded  on  a  mistake. 
It  is  said  we  knew  the  value ;  but  in  the  sale  of  a  reversion  it  is 
for  the  purchaser  to  make  out  that  he  has  given  the  full  value : 
that  ^as  decided  by  Sir  William  iGrrant.  This  is  a  reversion 
purchased  at  less  than  the  value,  and  therefore  the  purchase  can- 
not stand. 


BEFOEE  THE  MASTER  OF  TflE'ROLLS.       S74 
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♦The  Master  of  the  Rolls: — ^Had  this  case  turned  [*874] 
upon  the  qiaestioii  whether  a  proper  Talue  had  been 
given  for  a  contingency,  I  should  have  dismissed  it  with  costs ; 
for  how  can  a  value  be  put  upon  the  contingency  of  a  man's 
tnarrying  and  leaving  issue?  But  if  a  treaty  proceed  upon  a 
notion  that  the  annual  value  is  less  than  it  really  is,  it  would  be 
plain  that  less  than  the  value  was  given.  Was  the  calculation 
in  this  case  made  upon  a  less  rent  than  was  actually  paid  ?  Now 
the  calculation  here  was  made  upon  an  annual  rental  of  70?. ;  and 
Mr.  Nelson,  the  defendant's  solicitor,  in  his  letter  so  stated  it : 
whtrcas  the  truth  is,  it  appears,  that  the  rent  was  80?.  IO5.  There 
is  reason  to  suppose  that  the  calculation  did  not  proceed  upon 
the  real  value.  In  182^,  on  the  death  of  the  tenant  for  life,  a 
lease  was  granted  at  420?.,  which  for  the  four-elevenths  was  152Z. 
per  .annum.  It  is  then  said,  that  this  price  was  given  for  the 
local  advantages ;  but  I  concur  with  Mr.  Pemherton^  that  it  is 
incumbent  on  the  defendant  to  prove  the  value.  This  has  been 
long  acted  upon. 

I  am  therefore  disposed  to  send  an  inquiry  to  the  master, 
What  was  the  value  in  1817,  when  the  contract  was  entered 
into  ?  But  how  can  you  value  the  contingency  ?  It  appears, 
as  has  been  stated  by  Mr.  Peraberion^  that  these  parties  hava  con- 
sidered this  contingency  as  of  the  value  of  one-half  of  the  prop- 
erty, and  concluded  the  treaty  on  that  basis.  Misrepresentation 
is  not  charged  in  the  bill.  Upon  the  whole,  I  think  the  justice 
of  this  case  will  be  best  answered  by  directing  an  inquiry  what 
was  the  actual  value  of  the  reversion  of  four-elevenths  of  that 
property  at  the  time  of  the  treaty,  without  respect  to  the  con- 
tingency. 

This  certainly  is  not  a  case  to  be  favored ;  for  it  is  not  until 
1828  that  the  bill  is  filed.  If  the  price  given  shall  appear  to  be 
not  one-half  of  the  value  at  the  the  time  I  shall  declare 
the  purchase  void,  but  without  costs.  I  *cannot  give  [*875] 
costs ;  the  tenant  for  life  having  lived  five  years  after 
the  agreement,  and  six  years  having  elapsed  firom  his  death  until 
the  bill  was  filed. 
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Declare,  as  between  these  parties,  this  contingency  is  to  be 
considered  as  of  tte  value  of  one-half  of  the  reversion. 

Let  an  inquiry  be  directed  what  was  the  value  of  the  re- 
version at  the  time  of  the  agreement^  without  reference  to  the 
contingencies. 

No  costs  given  up  to  the  hearing. 

Reserve  further  directions  and  costs. 

Reg.  lib.  A.  1829,  fol.  2885. 

HiLUABD  V.  GaMBEL. 

1829:  32dJul7. 

This  was  a  bill  filed  in  1826,  to  make  void  a  sale  of  a  rerersion  made  in  1806 ;  it 
was  proved  that  the  price  was  inadequate.  It  was  held  that  in  a  sait  to  make  void 
the  sale  of  a  reversion,  it  was  not  necessary  to  prove  fraud  or  surprise;  Inadequacj 
coDsideration  being  alone  sufficient^  by  the  decided  cases,  to  authorize  the  oourt  to 
make  void  the  sale  and  treat  the  purchaser  of  a  reversion  only  as  a  mortgagee: 
that  is,  that  the  vendor,  paying  the  purchaser  his  principal,  interest  and  oosta^  IB 
entitled  to  a  reconveyance, 

Reg.  Lib.  A.  1828,  foL  2657. 


M*Nab  V.  Mensal. 
Practice 


1830:  ThuiBday,  1 1th  February. 

In  this  case  Mr.  Bdgshatoe,  the  counsel  for  a  subsequent  in- 
cumbrancer, asked  to  be  dismissed,  being  satisfied  she  would 
never  get  anything,  and  undertaking  to  join  in  any  conveyance 
she  might  be  called  upon  to  execute. 

The  Master  of  the  Rolls  said  that  she  ought  to  have  dis- 
claimed on  her  answer.    She  must  remain  a  party. 
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♦Dover  v.  Everabd.  [*876] 

Bocecuior. — I^actice. — Costa. 

1830:  ThniBday,  11th  Febmary. 

A  person  appointed  with  another  ezecicfeor,  and  who  dinftlainw,  but  who  doei  some 
acts  as  a  fiiend  of  the  family,  is  not  to  be  considered  to  have  acted  as  an  ezeoator, 
and  a  bill  against  him  as  sach  would  be  dismissed,  with  oostsi 

'  The  question  was  as  to  the  responsibility  of  an  executor  who 
Lad  disclaimed.  He  executed  a  disclaimer,  as  he  stated  in  his 
second  answer,  on  the  28d  February ;  yet  it  appeared  that  he 
did  some  prior  acts. 

The  Master  of  the  Bolls  : — ^In  the  absence  of  circumstances^ 
he  would  be  thought  to  have  acted  as  executor ;  but  by  the  evi- 
dence he  was  only  acting  as  agent  of  the  other  executor,  and  as 
a  kind  friend  of  the  femily,  friendly  advising  them  in  the  dis- 
posal of  the  estate.  It  is  perfectly  plain  that  the  defendant  never 
meant  to  act  as  executor. 

Bill  dismissed,  as  against  that  executor,  with  costs. 
Accoimt  directed  against  other  parties. 


BOFE  V.  S0WERBY« 

Roix&->1830:  13th  February. 

The  testator  directed  his  personalty  to  be  invested  for  the  sole  use  and  maintenance 
of  his  daughter  until  she  arrived  at  twenty-one;  and  when  she  attained  twenty- 
one,  the  remainder  to  be  paid  to  the  daughter. 

She  died  under  twenty-one. 

Held,  a  vested  mterest 

John  Bofe,  by  his  will,  bequeathed  in  the  following  manner: 
"  I  direct  all  my  just  debts,  funeral  expenses,  and  the  charge  of 
proving  this  my  will,  be  folly  satisfied  and  paid.    I  desire  that 
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1830.— Bole  T.  Sowarbjr. 

my  furniture  and  linen  may  be  sold  after  my  decease  to  be  con- 
verted into  money,  together  with  my  funded  property  and  house ; 

likewise  50L  which  I  am  entitled  to  from  my  club,  be 
[*377]    invested  *in  the  hands  of  my  executors  for  the  sole  use 

and  maintenance  of,  bringing  up  and  supporting  my 
dear  daughter,  Rebecca  Warman  Rofe,  until  she  arrives  at  tluo 
age  of  twenty-one ;  and  when  she  attains  the  age  of  twenty-one, 
to  receive  the  overplus,  should  there  be  any  remaining  jfrom  the 
above  funded  property,  house,  and  50/.  left  me  by  my  club,  afl«r 
paying  the  expenses  incurred  for  the  maintenance,  support  and 
education  of  my  daughter,  Rebecca  Warman  Rofe,  the  remainder 
to  be  paid  into  her  hands  for  her  sole  use  and  disposaL'' 

Rebecca  Warman  Rofe  died  under  age,  unmarried  and  intes- 
tate, leaving  the  plainti£E|  her  only  surviving  aunt  and  next  of 
kin. 

The  testator  left  three  sistexs,  the  plaintiff  and  two  others  who 
died  in  the  lifetime  of  Rebecca  Warman  Ro& ;  and  the  question 
was,  whether  the  bequest  was  vested  in  Rebecca  Warman  Rofe? 
K  it  were,  the  property  went  to  the  plaintiff  as  her  surviving 
aunt  and  sole  next  of  kin ;  on  the  other  hand,  if  it  did  not  pass, 
it  became  the  property  of  the  plaintiff)  in  conjunction  with  the 
representatives  of  the  two  deceased  sisters. 

The  Master  of  the  Rolls  : — ^I  am  of  opinion  that  this  is  a 
vested  interest 

Declare  that  it  was  vested  in  R.  W.  Rofe,  the  infiint ;  and  upon 
her  death,  intestate,  imder  twenty-one,  went  to  her  next  of  kin. 

Refer  it  to  the  master  to  ascertain  who  were  the  next  of  kin 
of  Rebecca  Warman  Rofe,  at  the  time  of  her  death. 

Reg.  lib,  1829,  B.  fo.  766. 
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♦Barton  v.  Tattersall.  [*878} 

Insolvent  Acta. 

ItouA— ISSiO:  16th  Febniaiy. 

4.  peraoQ  who  had  been  twice  discharged  hy  the  oofort  for  the  relief  of  maolreiit 

debtors  died  poasessed  of  considerable  property. 
Held,  that  this  court  oouM  administer  the  ftind:  that  first  tilie  ereditozs  anbiequenl 

to  the  second  insolvency  should  be  paid;  then  those  after  the  first  insolvency; 

and,  lastly,  those  before  the  first  insolvency. 
The  Statute  of  Limitations  does  not  affect  the  creditors  of  an  insolvent  in  respect  of 

the  time  elapsed  since  bis  discharge. 

Phillip  Jacobs,  on  the  14th  September,  1814,  was  discharged 
fix)m  the  King's  Bench  prison,  by  the  commissioners  under  the 
act  for  the  relief  of  insolvent  debtors,  having  previously  executed 
the  usual  assignment  to  the  provisional  asssignee.  He  subse- 
quently resumed  his  business,  and  again  becoming  embarrassed, 
on  the  22d  day  of  February,  1820,  he  again  took  the  benefit  of 
the  act,  making  the  usual  assignment  to  the  provisional  assignee^ 
and  entering  into  the  recognizance  required  by  the  act  54  Q.  HE. 

He  subsequently  became  possessed  of  property ;  and  on  the 
4th  of  December,  1826,  he  made  his  will,  and  thereby  appointed 
the  defendant,  Edmund  TattersaU,  his  executor. 

The  testator  died  on  the  6th  of  January,  1827 ;  the  defendant 
proved  his  will,  and  possessed  himself  of  exchequer  bills,  long 
annuities  and  other  property.  The  plaintiff  was  the  assignee 
under  both  insolvencies,  and  was  a  creditor  under  each  of  them. 

The  bill  stated  the  preceding  fects,  and  charged  that  the  per- 
sonal estate  of  P.  Jacobs  was  more  than  sufficient  to  pay  in  full 
and  discharge  all  his  debts,  due  at  the  time  of  his  death,  and 
which  were  contracted  after  his  discharge  as  aforesaid ;  that  after 
payment  thereof  a  very  considerable  surplus  would  remain,  and 
would  be  applicable,  and  ought  to  be  applied,  in  and  towards 
payment  of  the  plaintiff,  and  the  other  scheduled  credi- 
tors of  the  sfdd  P.  Jacobs,  under  his  insolvencies  as  *far    [*379] 
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1830.— Barton  v.  TaitenalL 

as  the  same  would  extend ;  and  that  the  plaintiff  was  entitled 
to  receive  such  surplus  in  order  to  apply  the  same  accordingly. 
The  bill  prayed  to  that  effect. 

The  defendant  admittted,  by  his  answer,  that  there  would  be 
a  surplus  after  paying  the  debts  of  the  testator,  contracted  subse- 
quently to  his  discharge  imder  the  insolvent  debtors'  act;  and 
he  submitted  to  act  under  the  direction  of  the  court 

Mr.  Pemberton  and  Mr.  Parker  for  the  plaintiffs,  called  the  at- 
tention of  the  court  to  the  statutes  for  relief  of  insolvent  debtors 
in  England :  this  case  is  not  within  the  provisions  of  the  Statute 
of  Limitations ;  that  statute  bars  the  remedy,  but  does  not  de- 
stroy the  right.  By  the  acts  for  the  relief  of  insolvent  debtors  in 
England,  although  the  debtor  be  discharged,  yet  his  goods  and 
chattels  are  still  liable :  the  Legislature,  contemplating  that  the 
insolvent  might  acquire  future  property,  provided  for  the  inter- 
est of  the  creditors  upon  it ;  which  shows  the  intention  of  the 
Legislature  that  the  Statute  of  Limitations  should  not  apply. 
The  insolvent  died  in  1826,  possessed  of  considerable  property ; 
and  his  executor,  in  his  answer,  admits  that  he  had  more  than 
was  sufficient  for  payment  of  all  his  debts :  the  estate  is  liable 
for  the  debts  contracted  before  the  insolvencies,  after  payment 
of  the  debts  subsequently  contracted. 

Mr.  Bickersteih  and  Mr.  Merivale  for  the  defendants : — The 
plaintiff  is  the  assignee  of  both  insolvencies ;  the  Insolvent  Debt- 
ors' Court  has  refused  to  put  the  recognizances  in  force ;  the  in- 
solvent acts  discharge  the  person  and  not  the  estate,  so  that 
creditors  have  the  same  remedy  against  the  property  of  the  in- 
solvent as  if  the  act  had  not  been  made.  The  insertion  of  the 
name  of  the  creditor  in' the  insolvent's  schedule,  does  not 
[*88P]  alter  the  *case,  and  that  is  all  the  insolvent  has  done : 
there  is,  therefore,  nothing  here  to  bar  the  operation  of 
the  Statute  of  Limitations. 

Mr.  Pemberton: — The  assignee  of  an  insolvent  is  no  more 
barred  by  an  insolvency  than  the  assignee  of  a  bankrupt,  who 
can  claim  all  his  property  up  to  the  time  of  his  certificate. 
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The  Master  of  the  Rolls: — ^This  is  the  case  of  a  bill  filed 
by  the  assignee  of  an  insolvent  debtor.  All  the  acts  present 
only  the  liability  of  the  estate  of  an  insolvent  to  the  payment  of 
the  debts  from  which  he  has  been  discharged,  after  the  payment  of 
his  subsequent  debts.  They  all  present  a  particular  mode,  which 
has  not  been  pursued  in  the  present  case ;  and  the  question  is, 
whether  a  court  of  equity  can  administer  the  assets  in  its  own 
mode  ?  I  am  of  opinion  that  it  can.  The  insolvent  has  taken  the 
benefit  of  the  act  twice  ^"  and  the  order  of  the  court  must  be,  to 
pay  last  the  creditors  under  the  first  insolvency.  I  do  not  con- 
sider the  lapse  of  ten  years  of  any  importance;  for  this  case  is 
not  within  the  Statute  of  Limitationa 

Declare  that  after  payment  of  the  debts  and  ftmeral  expenses 
since  the  last  insolvency,  the  surplus  assets  of  the  testator's  estate 
is  applicable  to  the  payment  of  debts,  imder  the  second  insol- 
vency, and  then  in  payment  of  the  debts  under  the  first  insolvency. 

The  usual  accounts  and  directions. 

Reg.  Lib.  A.  1829,  foL  1118. 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 


Dl  THB 


HIGH  COURT  OF  CHANCERY. 


Watson  and  anothbr  v.  Keed. 
Vender  and  Purchaser, — Delay, 

Rolls. — 1830:  ISthFebraary. 

A  purchaner  hsviag  given  notion  that  he  would  not  complete  the  porohase,  and  the 
vendors  having  delayed  to  file  their  bill  for  specific  perfi>nnanoe  more  than  twelve 
months  after  that  notice,  the  court  held  that  it  was  an  unwarrantable  delaj,  and 
diamiased  the  bill  with  costs. 

The  plaintiff,  on  the  1st  day  of  June,  1826,  contracted  to  sell 
some  houses  to  the  defendant.  The  plaintiffs'  solicitor  delivered 
an  abstract  in  due  time,  and  in  September,  1826,  the  defendant'a 
solicitor  examined  it  with  the  title  deeds,  and  on  the  21st  Sep- 
tember, 1826,  the  defendant's  solicitor  returned  it  to  the  solicitor 
for  the  plaintiffs,  with  inquiries  and  observations.  Some  further 
correspondence  passed  on  the  title,  and  on  the  7th  April,  1827, 
the  defendant's  solicitor  wrote  to  the  solicitor  of  the  plaintifb 
that,  under  all  the  oirctunstanoes,  the  defendant  dedined  to  com- 
plete the  purchase. 

On  the  20th  of  April,  1828>  and  not  till  then,  the  plaintiflii 
filed  their  bill  for  specific  performance.  The  defendant,  by  hit 
answer,  submitted  that  no  part  of  the  purchase  money,  nor  any 
interest  thereon  from  any  time,  remained  due  from  him  on  ac- 
count of  the  purchase,  inasmuch  as  he  insisted  that  by  reason  of 
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^  1830.— SabertoD  v.  Skeels. 

the  lapse  of  time  after  the  notice  given  by  him  of  the  abandon- 
ment of  the  purchase,  until  the  adoption  of  any  prooeed- 
[*882]  ings  on  the  *part  of  the  plaintiflfe  to  enforce  the  said 
agreement,  the  plaintiflfe  must  be  deemed  and  considered 
to  have  acquiesced  in  such  abandonment,  and  could  not  now  en- 
force the  performance  thereof 

Mr.  PreaUm  and  Mr.  Gtrdlestone  for  the  plaintiff. 

Mr.  Hayier  for  the  defendant 

The  Master  op  the  Rolls  : — On  the  7th  of  April,  1827,  the 
vendors  are  informed  that  the  purchaser  would  not  complete  the 
contract,  and  the  vendors  take  no  step  until  the  20th  of  April 
following,  more  than  twelve  months ;  when  they  file  this  bilL 
This  is  a  most  unreasonable  delay,  and  the  vendor  is  not  entitled 
to  the  interference  of  this  court 

Bill  dismissed  with  costs. 
Reg.  Lib.  1829,  B.  o.  621. 


[♦888]  ♦Sabbrton  v.  Skeels. 

Htuhand  and  Wife. —  Wife^s  Property, — Personal  Bepresentaiives. 
Construction  of  those  Words. 

Wbstminbtbb  Hall.-— 1830:  12th  June. 

A  testator  having  given  by  his  will  legacies  to  his  several  danghters,  directed  that 
1,0002.  of  the  legacy  to  each  of  them  should  be  invested  in  the  name  of  trostees^ 
and  the  daughter  entitled,  in  trust  to  pay  her  the  interest^  for  which  her  receipt 
should  be  sufflcienty  and  it  should  not  be  subject  to  the  debts  of  her  husband,  and 
the  principal  should,  after  her  death,  pass  and  be  subject  to  any  will  or  disposition 
she  mighty  under  her  hand  and  seal,  make  thereof;  and  for  want  thereof  should  go 
to  her  pemnal  representatives. 

The  plaintiff  married,  in  succession,  two  of  the  daughters. 

Held,  that  the  words  "  personal  representatives  **  mean  executoTS  and  administnr 
tors ;  that  the  wife  took  an  absolute  interest,  and  that  the  husband,  on  her  death, 
became  absolutely  entitled. 

The  marriage  with  the  second  sister  having  been  solemnized  in  Scotland,  an  inquiry 
was  directed  whether  it  had  actually  taken  plaoei 
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Thomas  Skeels,  by  Ids  will,  having  directed  his  trustees  to 
cbnyert  his  personal  estate  into  money,  directed  them  to  pay  his 
debts ;  secondly,  4001  to  his  wife ;  thirdly,  to  pay  to  his  daugh- 
ter, Elizabeth,  the  wife  of  Mr.  Joseph  Saberton  SalDerton,  of  Chat- 
tens,  the  sum  of  1,000Z.  at  the  end  of  one  year  after  his  decease, 
to  be  settled  in  the  same  manner,  and  subject  to  the  same  uses, 
powers  and  limitations  in  every  respect  as  were  thereinafter  con- 
tained as  to  the  respective  sums  of  1,000/.  to  be  settled  on  his 
daughters  as  was  thereinafter  mentioned ;  and,  fourthly,  to  pay 
to  each  of  his  daughters,  Mary,  Harriett,  Ann,  Joanna  and  Sarah, 
and  to  any  child  or  children  which  he  might  have  after  the  ma- 
king of  that  his  will,  or  who  might  be  bom  after  his  decease,  the 
sum  of  2,0002.  each,  to  be  paid  to  them  as  thereinafter  was  men- 
tioned. And  as  to  the  said  several  s\mis  of  2,000?.,  the  testator 
thereby  directed  the  interest  of  the  share  of  each  of  them  to  be 
computed  from  the  day  of  his  decease,  or  as  much  thereof  as 
might  be  necessary  to  be  paid  and  applied  for  their  bringing  up, 
education,  or  other  advancement,  until  they  should  respectively 
attain  the  age  of  twenty-one,  or,  if  a  daughter,  until  her  marriage, 
if  she  marry  under  twenty-one  with  the  consent  and  approbation 
of  his  said  trustees,  or  the  survivors  or  survivor  of  them, 
*or  of  the  executors  or  administrators  of  such  survivor ;  [*884] 
and  upon  any  of  them  attaining  the  age  of  twenty-one 
years,  or  upon  the  marriage  of  any  daughter  before  that  time, 
with  such  consent  as  aforesaid,  then  he  directed,  that  as  to  such 
daughter,  the  sum  of  1,0001,  together  with  the  whole  accumula- 
tions of  interest,  be  paid  to  such  daughter ;  and  that  the  remain- 
ing 1,0002.  to  each  be  settled  as  thereinafter  mentioned ;  and  as 
to  the  said  several  sums  of  1,0002.  so  to  be  settled,  he  did  thereby 
direct  that  each  sum  of  1,0002.  so  belonging  to  each  bo  invested 
in  the  fiinds  in  the  names  of  his  said  trustees,  and  the  daughter 
entitled  to  the  same,  or  should,  in  the  same  names,  be  put  out  on 
real  security,  the  interest  thereof  to  be  paid  to  his  daughter  enti- 
tled to  the  same,  for  which  her  receipt  alone  should  be  suffidenti 
and  which  should  not  be  subject  to  the  debts  or  control  of  any 
husband  she  might  have,  and  should,  aftier  her  death,  pass  and 
be  subject,  according  to  any  will  or  disposition  she  might,  imder 
her  hand  or  seal,  make  thereof  and  for  want  thereof,  should  go 
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to  her  personal  representatives ;  and  if  the  daughter  so  entitled 
to  the  l,000t  should  at  any  time  choose  to  sink  the  same,  or  any 
part  thereof,  in  the  purchase  of  one  or  more  annuities  for  her 
own  life,  in  like  manner  payable  to  her  sole  use,  and  not  subject 
to  the  debts  of  her  husband,  his  said  trustees,  together  with  such 
daughters,  were  thereby  authorized  and  required  to  invest  the 
same  accordingly  on  government  or  good  real  security,  but  not 
otherwise.  The  plaintiff  married  two  of  the  daughters,  Elizabeth 
and  Harriett :  they  are  both  dead.  Elizabeth  left  three  children. 
Neither  of  those  daughters  made  any  will  or  disposition  of  the 
funds,  and  the  plaintiff  took  out  letters  of  administration  to  the 
effects  of  each  of  them. 

Mr.  Tmney  and  Mr.  Preston  for  the  plaintiffi. 

[*885]  *Mr.  Tinney: — The  question  is,  whether  the  husband 
is  not  entitled  to  the  portions  of  the  two  sisters  whom  he 
married  in  succession,  those  sisters  having  died  without  making 
any  appointment,  and  the  husband  having  survived  them  ?  In 
the  case  of  Price  v.  Strange,{a)  the  testator  directed  the  money 
aaising  from  the  sale  of  his  real  estates  to  be  divided  amongst 
such  of  his  children  as  should  be  then  living,  and  the  legal  re- 
presentative or  representatives  of  him,  her,  or  them,  as  should  be 
then  dead ;  and  your  Honor  there  said,  that  the  ordinary  sense 
of  legal  representatives  is  executors  or  administrators,  and  that 
the  children  took  a  vested  interest.  The  cases  of  Evans  v. 
Charles,{b)  and  Bridge  v.  AhboU,{c)  were  cited  ;  in  the  former,  a 
testatrix  directed,  that  if  a  legatee  died  in  her  lifetime  the  legacy 
should  be  paid  to  her  personal  representatives,  and  the  court 
held  that  her  administrator  took  beneficially.  The  words  "  per- 
sonal representatives"  are  words  of  limitation, — ^in  some  cases 
there  has  been  a  difference  of  phrase, — but  here  we  have  the  term 
"  personal  representatives,"  which  is  as  definite  with  regard  to 
chattels  as  ^*  heirs"  is  to  land.    There  are  two  other  cases  in  which 

(a)  6  Mad.  330. 

(b)  1  Anstr.  128. 

(c)  3  Mad.  224. 
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I  submit  that  the  testator  has  done  no  more  in  the  events  that 
have  happened  than  to  give  a  vested  interest. 

Mr.  Preston: — The  words  are,  "personal  representatives,"  not 
"  next  of  Mn,"  which  is  a  most  important  distinction.  Words 
must  be  construed  in  their  genuine  sense,  unless  a  differ- 
ent construction  can  be  put  upon  *them  by  the  context  [*886] 
of  the  instrument.  Was  it  ever  decided  that  "personal 
representatives"  meant  next  of  kin  ?  When  next  of  kin  take  as 
purchasers,  you  must  not  look  at  the  statute,  but  the  kindred ; 
so  that  if  there  were  a  child,  and  ten  children  of  a  deceased  child, 
the  living  child  alone  would  take,  and  persons  of  a  different  de* 
gree  of  relationship  would  be  excluded. 

Your  Honor's  attention  has  been  already  called  to  this  in  the 
case  of  Price  v.  Strange,  and  we  invite  your  Honor  to  come  to 
the  same  conclusion.  What  is  the  difference  between  personal 
representatives  and  executors  and  administrators?  Can  next  of 
kin  be  said  to  be  personal  representatives  ?  Would  next  of  kin 
be  liable  to  debts  ?  They  may  be  claimants.  In  my  judgment, 
the  purposes  of  justice  will  be  best  served  by  holding  that  the 
words  "personal  representatives"  are  the  same  as  executors  and 
administrators.  I  also  admit,  that  executors  and  administrators 
will  take  in  the  characters  of  executors  and  administrators,  and 
for  the  purposes  of  distribution.  It  was  so  defined  by  Lord 
Eldon  in  the  case  of  \7ellman  v.  Bouuring^ic)  the  case  of  a  sur- 
render of  a  copyhold  to  two  persons  upon  certain  trusts,  and  ulti- 
mately  upon  trust  to  surrender  to  the  use  of  the  executors  or  ad- 
ministrators of  B.:  the  wife  of  B.  was  his  administratrix,  and  she 
took  the  fee ;  but  she  took  it  in  her  character  and  clothed  with 
her  duties  of  administratrix,  and  distributable  as  if*  personal 
estate,  to  be  applied  in  a  due  course  of  administration.(t2) 

(a)  15  Ves.  jun.  542. 
(5)  18  VoB.  49. 

(c)  Sim.  k  Stew.  24,  and  2  RaaaeU,  374. 

(d)  The  reports  cited  do  not  go  thia  extent,  but  this  case  of  WeUman  v.  Bawring 
came  on  to  be  heard  upon  fUrther  directions  on  the  Ist  February,  1830,  before  th« 
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[*887        *The  plaintifl^  being  administrator  of  each  of  his  wives^ 
will  also  be  entitled,  if  the  court  should  hold  him  to  take 
as  a  purchaser. 

Mr.  Lynch : — ^I  appear  for  the  three  children  of  Elizabeth.  This 
case  is  quite  diJBferent  from  the  case  of  Price  v.  Strange.  I  admit 
the  general  rule,  but  there  is  that  in  the  will  which  will  exclude 
the  husband.  The  testator  gives  it  to  Elizabeth  for  life  to  the 
exclusion  of  her  husband,  and  does  not  give  him  any  interest 
The  wife,  by  the  will,  has  the  power  to  sink  it  in  the  purchase 
of  annuities  for  her  own  life  with  the  consent  of  the  trustees,  and 
without  the  privity  of  the  husband,  and  those  annuities  are  also 
to  be  held  for  the  separate  uses  of  the  wife.  Is  it  not  reasonable, 
therefore,  to  conclude  that  the  testator  meant  to  exclude  the  hus- 
band except  by  the  execution  of  the  power  in  the  wife  ?  she  has 
not  executed  it,  and  the  husband  is  therefore  excluded.  There 
is  as  much  in  the  case  before  the  court  to  exclude  the  adminis- 
trator as  in  the  case  of  Long  v.  Blackall{a)  to  exclude  the  wife. 
In  Price  V.  Strange^  the  gift  to  the  legal  representative  immedi- 
ately followed  the  bequest  to  the  duld,  here  a  power  intervenes. 
The  case  of  Bayley  v.  Wright^{b)  is  also  in  favor  of  my  proposition. 
In  the  case  of  Garrett  v.  Lord  Cla7nden^{c)  Lord  Eldon  held  that 
the  widow  is  not  one  of  the  next  of  kin ;  the  husband  here  can- 
not take  as  next  of  kin ;  and  a  husband  cannot  take  as  sole  next 
of  kin ;  the  intention  was  to  exclude  the  husband.  By  the  case 
of  Ripley  v.  Waierworthy{d)  the  executor  could  only  take  in  that 
character,  and  as  trustee  for  the  residuary  legatees.  On  the  same 
principle  my  clients  are  entitled.  He  may  take  it,  so  as  he  let 
my  clients  have  it  again. 

[*888        *The  Masteb  OF  THE  Rolls.: — The  court  should  not 
be  influenced  by  the  doubtftd  construction  of  detached 

Vioe-ChaooeUor,  when  it  was  decided  that  the  administratrix  took  the  equitable  fte 
as  part  of  the  personal  estate,  for  the  benefit  of  herself  and  the  next  of  kin,  aoooni- 
ing  to  the  statute  for  distribution  of  intestate's  estates.    Beg.  Lib.  1829,  B.  p.  14S9. 

(a)  2  Ves.  jun.  494. 

(6)  AnUe, 

(c)  14  Ves.  372. 

(d)  7  Tes.  425,  442. 
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sentences,  but  proceed  upon  some  settled  principle.  The  words 
"personal  representatives,"  if  taken  in  the  ordinary  sense,  would 
be  "  executors  and  administrators."  The  wife  would  take  an  ab- 
solute interest,  and  the  husband  be  entitled  to  administration ; 
he  did  administer,  and  became,  therefore,  the  personal  represen- 
tative.(l) 

(1)  In  constroing  wills^  technical  words  are  to  be  taken  in  their  technical 
sense,  unless  a  plain  intention  appear  to  the  contrary.  Keen  v.  Hoffecker^  2  Harr. 
Bep.  103 ;  Vide  3  Term  Rep.  493 ;  Douglass,  341 ;  1  Tates,  343;  5  Yezej,  401,  402 ; 
Ball  k  Beatt  204;  11  Wend.  279,  293.  Whenever  the  devise  is  to  children  and 
grandchildren,  or  to  brothers  and  sisters,  and  nephews  and  nieces,  to  be  equally 
divided  between  them,  and  the  devisees  are  individoallj  named,  thej  take  per 
capita  and  not  per  stirpee.  lb.  The  words  equally  to  be  divided,  when  used  in  a 
will,  mean  a  division  per  capita  and  not  per  stirpes^  whether  the  devisees  be  children 
and  grandchildren,  brothers  or  sisters,  and  nephews  and  nieces,  or  strangers  in  blood 
to  the  testator,  lb.  The  general  rule  is,  that  a  will,  as  to  the  land,  speaks  at  the 
date  of  it ;  and  as  to  personal  estate  at  the  time  of  testator's  death.  Smith  v.  Edring- 
ftm,  8  Cranch,  66 ;  AUen  v.  Ilarrison^  3  Call,  289.  In  the  construction  of  wills,  the 
first  object  is  to  gather  the  intention  of  the  testator  from  the  whole  will ;  and  this 
intention  must  prevail  unless  it  violate  some  rule  of  law.  Land  v.  OUey^  4  Ran- 
dolph, 213;  CaUoway  v.  Langhorne,  lb.  181 ;  Berry  v.  IleadUngion^  3  J.  J.  Marsh. 
321 ;  Covenhoveny.  Shyler^  2  Paige,  122;  Beno^a  exWa  v.  Davis^  4  Hen.  k  Mun£ 
283.  Where  there  are  repugnant  clauses  in  a  will,  the  latter  shall  prevail  But  re- 
pugpiiance  in  different  clauses  of  the  will,  shall  not  be  made  out  by  the  technical 
meaning  of  term&  For  where  a  consistent  intention  appears  in  the  conlext,  it  must 
prevail;  and  it  shall  be  supposed  the  testator  employed  the  words  whose  strict  signi- 
fication would  make  a  repugnance,  in  an  improper  sense.  Adie  v.  ComiveUy  3  Mon- 
roe, 279.  In  the  construction  of  wills,  ambiguities  are  latent  or  patent  The  former 
exists  when  the  intention  of  the  testator  is  dubious ;  the  latter  exists  where  the  in- 
tention  is  certain,  but  the  object  on  which  the  intention  is  to  act  is  uncertain.  In 
explaining  a. patent  ambiguity,  the  will  alone  is  to  be  resorted  to;  while  in  the 
latent  class,  evidence  dehors  the  will  may  be  called  in  aid  of  the  wilL  Breckenridge 
T.  Duncan^  2  A.  K.  Marsh.  61.  Terms  usual,  in  a  will  drawn  evidently  by  an  un- 
skilful man,  shall  be  scanned  by  their  popular,  not  their  technical  meaning.  Harper 
et  al.  V.  Wilson^  lb.  466.  If  two  parts  of  a  will  are  irreconcilable  with  each  other, 
the  last  part  is  generally  to  be  taken  as  evidence  of  the  latest  intention  of  the  testa- 
tor. But  this  rule  is  only  applied  to  those  cases  where  the  two  provisions  are  totally 
inconsistent  with  each  other,  and  where  the  real  intention  of  the  testator  cannot  be 
ascertained.  Coveiihoven  v.  Shuler^  2  Paige,  122.  Where  the  intention  of  the  testa- 
tor is  incorrectly  expressed,  the  court  will  carry  it  into  effect,  by  supplying  the  pro- 
per words.  lb.  The  words  of  a  will  may  be  transposed  in  order  to  make  a  limita- 
tion sensible,  or  to  effectuate  the  general  intent  of  the  testator.  lb.'  Devises  by 
implication  are  sustainable  only  upon  the  principle  of  carrying  into  effect  the  inten- 
tk>n  of  the  testator ;  and  unless  it  appear  upon  an  examination  of  the  whole  will, 
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Is  there  anything  in  this  will  to  control  the  plain  ordinary 
sense  of  personal  representatives 

thAt  such  must  have  been  his  intention,  tbere  ht  no  deTise  by  implication.  Bathbone 
v.  Dydman^  3  Paige,  9.  An  implication  maybe  rebutted  by  a  contrary implicatioa 
which  is  equally  as  strong.  lb.  The  clear  literal  interpretation  of  words  in  a  wiQ, 
may  be  departed  from,  if  they  will  bear  another  construction,  where  other  parts  of 
the  will  manifest  a  different  intention.  lb.  The  strict  grammatical  sense  of  words 
in  a  will  may  be  rejected,  to  carry  into  effect  the  intent  of  Uie  testator.  lb.  One 
name  may  be  foibstituted  for  another,  in  the  construction  of  a  will,  where  it  is  mani- 
fest, not  only  that  the  name  used  wan  not  intended,  but  that  a  certain  other  name 
was  necessarily  intended.  ConnoUy  v.  Pardon^  1  Paige,  291.  Where  it  is  clear, 
from  the  intention  of  the  testator,  thai  the  word  "  or  "  is  used  instead  of  '*  and,"  and 
e  converoo^  the  court  interposes  to  change  the  word.  O'Brien  v.  Heeney,  ^  Edwards^ 
242.  Where  there  is  a  plain  and  positive  devise,  the  court  will  not  raise  an  implied 
trust  in  executors,  to  favor  a  particular  devisee.  Umi  v.  Ex^rs  of  Hari^  2  Desau. 
67.  The  court  construed  "  her,"  into  **  their,"  to  give  effect  to  the  intent  of  tiie  tes- 
ter. Ktilh  V.  Perry,  2  Desau.  353.  In  Bradfijrd  and  Wife  v.  ffeyward,  (2  Deaao. 
18,)  the  word  "  heira  "  was  construed  children,  to  effect  the  testator's  obvious  inten- 
tion. Grandchildren  may  claim  a  devise,  under  the  description  of  children,  where 
there  are  no  diildren.  Ewing's  heirs  v.  Hdndley^s  exV5,  4  Litt  349.  Where  a  tes- 
tator having  both  freehold  and  leasehold  lands  in  a  particular  place,  a  devise  by  him 
of  all  the  lands  iu  that  place,  only  the  freehold  lands  pass.    ExWa  of  Aylett  v.  Ayfatt, 

1  Wash.  800.  Where  words  in  a  will,  which  would  give  an  estate  tail  in  real  prop- 
erty, would  carry  the  absolute  interest  in  personal  property.  GudioorOi  and  Wife  t. 
HaWe  admW,  3  Desau.  258 ;  BaHey  v.  Davis,  2  Hawks,  108.  The  term  "  children," 
is  usually  taken  as  a  word  of  purchase,  unless  there  be  expressions  in  the  will  to 
show  the  testator  intended  to  use  the  word  as  a  word  of  limitation.  MaUer  of  iSStm- 
dera,  4  Paige,  293.    The  di^'unctive  word  "or  "  construed  "and."  Turner  v.  WkUled, 

2  Hawks,  613 ;  BriUm  and  Wife  v.  Johnson,  2  Hill,  430.  Ck>nstruction  of  the  word 
'*  appurtenances "  in  a  wilL  Eehn  v.  Grey,  2  Murphy,  341.  In  construing  a  will, 
the  court  will  look  to  the  state  of  the  testators'  family,  and  to  the  kind  and  extent 
of  property  he  owned,  at  the  time  of  making  the  will.     Eden  etoLy.  WiOiams^  «xV, 

3  Murphy,  27.  Construction  of  the  term  "  dying  without  issue."  Brashear  v.  Maoe^^ 
3  J.  J.  Marsh.  91.  The  court  will  correct  a  mistake  in  a  will,  describing  a  line 
bounding  the  estate  devised.  Kenny  v.  Kenny,  3  Litt.  302.  Surplus  land  devised 
in  the  original  will,  held  not  to  be  included  in  the  expressions  *'  all  other  lands,"  and 
"estate  not  particularly  pointed  out,"  used  in  the  codicil  Hickman  v.  BcUiday,  6 
Monroe,  686.  Wills  roust  be  construed  liberally,  so  that  the  intention  of  the  testa- 
tor may  take  effect.  Sams  v.  Mathews,  (1  Desau.  131,)  and  the  whole  will  must  be 
taken  together.  lb.  So  a  will  and  codicil  are  to  be  taken  and  construed  together, 
as  parts  of  one  and  the  same  instrument  WestcoU  v.  Cody,  6  Johns.  Ch.  Rep.  343. 
And  where  there  are  two  inconsistent  bequests  of  the  same  property  in  the  same 
will,  the  second  revokes  the  first  Eraser  v.  Boone,  1  Hill,  367.  Crops  growing  $1 
the  time  of  the  testator's  death,  do  not  pass  under  the  word  "appurtenances." 
SluMon  V.  SheUon^  1  Wash.  63.    The  term  "land,"  in  a  bequest,  will  be  considered 
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It  is  said  that  the  child  had  the  power  to  purchase  an  annuity ; 
but  that  shows  an  intention  that  she  should  take  an  absolute  in- 
terest 

B8  BynoDTmoos  with  "  give/*  ooleaB  it  is  manifest  that  th«  testator  did  not  intend  the 
legal  estate  to  pass  to  the  legatee*  Himson  v.  PiekeUf  1  Hill,  38.  Goostniction  of 
the  tenn  "  djring  without  imfte."  Braum  v.  Brovm^  1  Dana^  41.  And  of  the  term 
"  residue  "  in  a  will.  Bra4ford  r.  Htywurd^  3  Desan.  32.  Construction  of  tiM  tenn 
''^milies"  in  a  will.  Pringle  v.  McPheraort^  2  Desau.  624.  Plate  used  m  afiunily 
passes  under  a  devise  or  conveTance  of  "  household  goods  and  furniture.**  Bunn  v. 
Winthrop,  1  Johns.  Gh.  Rep.  339.  Construction  of  the  term  "all  his  estate"  in  a 
deviae.  Omger  v.  Beyward^  2  Desau.  422.  The  word  "increase,"  in  a  bequest  <^ 
a  female  slave  is  ambiguous.  Beno^a  Execulars  v.  Daivie^  4  Hen.  ft  Mun£  283 ;  see 
Bryson  v.  Nkholls  eiak^t  HUl,  114.  Construction  of  the  term  "  without  issue  "  in 
a  will  NeuAon  v.  GriffUkf  1  Harr.  k  Oil.  111.  It  is  a  general  rule,  in  the  construc- 
tion of  wills,  that  the  testator  must  be  presumed  to  have  used  words  in  their  ordi-- 
nary  and  primary  sense,  unless  it  f^ypears  fh>m  the  context  that  he  probably  used 
them  in  some  other  sense.  Mtiffai  v.  Carnno,  7  Paige,  328.  The  word  "  children," 
in  its  ordinary  sense,  does  not  include  grandchildren,  but  it  may  include  them  when 
it  appears  there  were  no  persons  who  would  answer  to  the  description  of  children  in 
the  primary  sense  of  the  term.  lb.  When  heirs  take  by  purchase  they  do  not  take 
as  heirs,  but  as  a  class  of  persons  to  whom,  by  that  meana^  the  testator  has  selected 
to  devise  his  property;  and,  as  they  take  in  their  own  right,  the  distribution  is  to 
be  made  per  capita,  and  not  per  stirpes,  CampbeUL  v.  Wiggins^  1  Rice*s  Eq.  Rep.  10. 
The  testator  devised  as  follows:  "I  lend  to  my  daughter,  Nancy  Gray,  and  Robert 
Gray,  her  husband,  for  their  lives,  one  negro  man  named  Peter,  and  one  negro  called 
little  Frank,  and  one  negro  woman  called  Sary,  with  all  her  increase,  and  one 
feather  bed  and  furniture,  for  their  lives,  and  then  be  equally  divided  among  their 
children."  Held,  that  the  children  of  Robert  and  Nancy  Gray  took  under  the  will 
a  vested  interest,  transmissible  to  their  legal  representatives  Donald  v.  JfCord^  1 
Rice's  Eq.  Rep.  330.  Under  a  bequest  of  a  particular  female  slave,  by  name,  with 
all  her  increase,  the  children  of  the  dave  bom  before  the  making  of  the  will  do  not 
pass.  SeiMss  v.  WhaOey,  2  Hill,  603;  Donald  v.  it  Cord,  1  Rice's  Eq.  Rep.  Con- 
struction of  the  word  "  plantation  "  in  a  devisa  Nash  v.  Savage  rf  oi.,  2  Hill,  50. 
Construction  of  the  term  "residue  of  all  my  estate."  WiUianis  v.  WiUiams,  10 
Yerger,  20.  In  the  construction  of  a  will,  the  court,  in  endeavoring  to  arrive  at  a 
knowledge  of  the  testator's  intention,  mu^  take  into  consideration  the  circumstances 
as  they  existed  at  the  time  the  will  was  made.  Hoover* s  Lessee  y.  Gregory  and  Wifej 
10  Yerger,  444.  When  a  bequest  in  a  will  is  not  clothed  in  language  having  a  par- 
ticular tedmical  meaning  affixed  thereto,  so  as  to  control  the  intention  in  its  con- 
struction, the  intention  shall  prevail  Loring  et  al.  v.  Hunter ,  9  Yergor,  4.  Every 
will  shall  be  so  construed  that  it  shall  rather  stand  than  fall,  if  such  construction 
can  resonably  be  put  upon  it.  Davis^  Heirs  v.  Taul  and  Wife,  «  Dana,  53.  Bequests 
of  personalty  are  generally  construed  according  to  the  principles  of  the  civil  law. 
Wood's  Administrator  v.  Harod's  Administrator,  fi  Dana,  343.  The  words  "  movable 
property,"  in  a  will,  have  no  technical  import;  they  mean  in  a  will,  as  in  ordinaiy 
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I  am  of  opinion  that  there  is  nothing  in  the  will  to  control  the 
ordinary  sense  of  the  words  "  personal  representatives." 

I  shall  declare  the  husband  entitled  to  the  portion  of  the  first 
wife. 

With  respect  to  the  portion  of  the  second  wife^  I  shall  declare 
it  to  be  a  part  of  her  personal  estate,  and  I  shall  direct  an  inquiry 
whether  he  was  legally  married  to  her. 

A  marriage  to  the  sister  of  a  deceased  wife  is  voidable,  and  if 
not  made  void  during  her  life,  it  cannot  be  made  void  afterwards. 

I  would  declare  that  the  two  daughters  were  absolutely  en- 
titled, and  that  the  husband,  as  administrator  of  his  wife  Elizabeth, 
should  have  her  share,  and  there  should  be  an  inquiry 
whether  he  was  legally  married  to  *the  second  sister.  [*389] 
As  to  that  there  can  be  but  little  doubt,  the  marriage 
having  taken  place  in  Scotland, — and  so  little  there  constitutes  a 
marriage. 

If  the  husband  does  not  establish  his  title  as  husband  to  the 
second  wife,  he  will  not  be  entitled  tx)  all  the  costs,  but  if  he  does 
he  will  be  entitled  to  them. 


uBe,  something  sabBtantive,  which  has  locality,  and  may  move  or  be  moved;  ikey 
embrace  money  and  bonds  for  money,  but  not  a  debt  merely  as  snch.  lb.  A  be- 
quest by  an  oiBcoi^  in  these  words,  "aU  my  stock  and  movable  property,"  does  not 
embrace  bis  daim  for  half  pay.  lb.  A  latent  ambiguity,  as  to  the  subject  matter 
of  a  will,  may  be  explained  by  extraneous  evidence.  Overtones  Heira  v.  WoolfoOc  et 
oZ.,  6  Dana,  376.  Construction  of  "vested  remainders."  Bawling^a  Heirs  y.  Ddlh 
ney^a  Adminiairatoraj  5  Dana,  434.  The  heir  being  iavored  by  law,  there  should  be 
no  stnuned  construction  to  work  a  disherison  where  the  words  are  ambiguousL 
Jkakina  v.  HoUiaj  7  Gill  ft  Johns.  311.  Where  the  intention  of  the  testator  is  as- 
certained, a  word  manifestly  omitted  by  mistake  may  be  inserted,  but  no  word  may 
be  added  to  defeat  the  apparent  intention  of  the  testator.  lb.  The  terms  used  in 
a  will  are,  in  general,  to  be  understood  according  to  their  popular  import,  but,  where 
it  appears  from  the  will  itself  that  the  testator  understood  the  technical  import  of 
the  terms  he  employed,  and  evidently  used  them  in  some  parts  of  the  will  in  their 
technical  sense,  they  should  be  so  understood  wherever  occurring  in  the  same 
clause.    Hazeirig  y.  Bazelrig^a  Execuiora,  3  Dana^  48. 
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Decree  that  the  plaintiff)  as  the  personal  representative  of  his 
mfe  Elizabeth,  is  entitled  to  the  legacy  of  1,000?.  and  interest  at 
four  per  cent.,  to  be  calculated  from  tiie  end  of  one  year  from 
the  death  of  the  testator. 

Decree  that  the  master  inquire  whether  Harriett  was  at  the 
time  of  her  death  married  to  the  plaintiff)  and  if  that  inquiry  be 
waived,  then  that  payment  be  made  to  the  plaintiff  as  the  personal 
representative  of  Harriett,  of  what  shall  be  found  to  be  due  in 
respect  of  the  legacy  of  2,000/.  and  interest  so  given  and  be- 
queathed to  her. 

Reg.  Lib.  1829,  B.  p.  2800. 


•Between  James  Platt,  Plaintiff;  and  John  [*890] 
M*DouGALL  AND  James  M*Dougall,   Defendants. 

Husband  and  Wi/e. —  Wt/e^s  Property. — Chsts. 

Rolls.— 1831:  IMh  February. 

On  a  marriage,  the  &ther  of  the  wife  purchased  1,000Z.  consols,  and  the  same  waa 
Tested  in  trustees,  to  pay  the  dividends  to  the  wife  for  her  life;  and  then  trusts 
were  declared  for  the  children  of  the  marriage,  under  which  the  court  had  decreed, 
in  a  former  suit,  that  the  only  child  of  the  marriage,  a  daughter,  took  a  vestefi 
interest 

This  daughter  married  J.  M.,  and  died  in  the  lifetime  of  the  mother,  leaving  J.  M. 
her  surviving. 

J.  M.  did  not  take  out  administration  to  the  effects  of  his  deceased  wife,  and  after- 
wards died. 

Held,  that  his  executors  were  entitled  to  the*l,OOOL  consols,  and  that  the  represen- 
tatives of  the  wife  were  not  entitled. 

One  of  J.  M.'s  executors,  who  was  a  defendant,  having  colluded  with  the  other  de- 
fendant, the  court  gave  costs  agunst  both  of  them. 

By  indenture  bearing  date  the  15th  day  of  March,  1760,  being 
the  settlement  made  previous  to  the  marriage  of  Josiah  Purdew 
and  Isabella  Wrigglesworth ;  it  is  witnessed,  that  the  sum  of 
1,000?.  8  per  cent,  consols  therein  recited  to  have  been  purchased 
bj  the  &ther  of  the  ladj  as  her  maniage  portion,  and  invested 
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in  the  names  of  T.  Wilson  and  C,  Wrigglesworth,  was  so  pur- 
chased and  invested  in  trust  after  the  marriage,  that  the  trus- 
tees should  pay  unto  and  permit  the  wife  to  receive  and  take  the 
dividends  during  her  life  for  her  sole  and  separate  use ;  and  in 
case  the  husband  should  die  in  the  lifetime  of  the  wife,  then  from 
and  afber  her  decease  in  trust  for  the  children  of  the  marriage  as 
therein  mentioned,  and  in  some  events  in  trust  to  transfer  the 
IjOOOZ.  and  dividends  in  arrear  unto  the  wife  for  her  own  abso- 
lute use  and  benefit.  The  trusts  for  the  children,  and  the  events 
on  which  the  trust  for  the  wife  depended,  were  expressed  in  am- 
biguous terms,  but  the  eflfect  erf*  them  was  determined  in  a  former 

suit,  which  will  be  presently  stated.  The  husband  died 
[*891]    in  March,  1792,  in  *the  lifetime  of  the  wife,  and  leaving 

a  daughter,  Sarah  Purdew,  the  only  issue  of  the  mar- 
riage. 

This  daughter  married  Admiral  Jonn  M'Dougall,  and  died  in 
April,  1802,  in  the  lifetime  of  her  ^mother,  and  leaving  her  hus- 
band her  surviving. 

Admiral  M*Dougall  did  not  take  out  letters  of  administration 
io  his  wife,  and  died  in  November,  1814,  having  by  his  will  ap- 
pointed Mary,  his  second  wife,,  during  her  widowhood^  and 
James  M*Dougall,  surgeon,  and  the  plaiatiff,  executors,  whaduly 
proved  the  will.  Mary,  the  widow,  afterwards  married  Mr.  De 
Beauyoir. 

Isabella  Purdew  died  in  September,  1822,  having  appointed 
Wm.  Masson  and  Thomas  Massoa  her  executors,  who  duly 
proved  her  will. 

John  M'Dougall,  the  son  of  the  admiral,  by  Sarah,  his  wife,  on 
the  16th  of  January,  182Sy  took  out  administration  to  the  effects 
of  his  mother. 

In  January^  1828,  the  executors  of  Isabella  Purdew,  exhibited 
their  bill  against  the  then  trustees  of  the  fund,  Mary  M*Dougall, 
widow,  and  the  plaintiff  and  defendants  to  the  present  suit^  sta- 
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ting  tliat,  by  the  death  of  Sarah  M'Dougall  in  the  lifetime  of  Isa- 
bella Purdew,  they  were,  as  the  personal  representatives  of  the 
latter,  entitled  to  the  1,000^  and  dividends  discharged  from  the 
trosts  of  the  settlement ;  but  it  was  decreed  (see  Reg.  Lib.  1824, 
B.  p.  2038,  April,  1825)  that  Sarah  M*Dougall,  the  daughter  of 
Isabella  Purdew,  took  a  vested  interest  in  the  1,000^ ;  and  it 
was  decreed  that  after  payment  of  costs,  the  residue  of  the  1,000{. 
and  dividends  should  be  transferred  to  John  M'Dougall,  the  per- 
sonal representative  of  Sarah  M*Dougall,  and  it  was  so  trans- 
ferred. 

*0n  the  29th  of  April,  1829,  the  plaintiff  filed  the  bill  [*892] 
in  this  cause  claiming  the  residue  which  had  been  trans- 
ferred to  John  M*Dougall,  and  that  this  sum  in  fact  belonged  to 
James  M*Dougall  and  plaintiff  as  the  legal  personal  representa- 
tives of  Admiral  M^Dougall,  and  that  John  M'Dougall  was  a 
mere  trustee  for  James  M'Dougall  and  the  plaintiff 

The  defendant,  James  M^Dougall,  by  his  answer,  said  he  did 
not  admit  that  he  and  plaintiff  ever  were  entitled  to  it  as  the 
personal  representatives  of  the  admiral,  or  that  the  same  was  a 
part  of  his  personal  estate,  or  that  the  other  defendant  was  a  mere 
trustee  for  this  defendant  and  plaintiff  as  such  personal  represen- 
tatives ;  but  submitted  the  same  as  a  question  of  law  to  the  con- 
sideration of  the  court  He  admitted  application  by  the  plain- 
tiff to  join  in  the  suit,  but  added  that  he  had  refused  to  join  and 
concur,  not  conceiving  it  a^  proper  or  necessary  suit 

John  M*Dougall,  by  his  answer,  denied  the  plaintiff's  interest 

,  Mr.  Pemberton  and  Mr.  0.  Anderdon^  for  John  M*Dougall,  the 
administrator  of  his  mother: — A  husband  is  entitled  to  his  wife's 
property  only  in  the  character  of  administrator ;  and  had  Admiral 
M^Dougall  taken  out  letters  of  administration  to  his  deceased 
wife  he  might  have  received  the  money,  subject  to  the  payment 
of  debts ;  but  he  did  not  do  so,  and  the  plaintiff,  his  personal  re- 
presentative, is  not  entitled.  John  M^Dougall  is  in  the  situation 
of  a  trustee,  and  is  at  all  events  entitled  to  his  costs. 
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Mr.  Swanston  for  Mr.  James  M*Dougall,  asked  for  costs. 

[*398]  *Tlie  Master  op  the  Bolls  decreed,  that  the  defend- 
ant John  M*Dougall,  should  transfer  the  stock  to  plain- 
tiff and  defendant  James  M*DougaU,  as  executors  of  Admiral 
M'Dougall ;  and  his  Honor  being  of  opinion  that  the  defendants 
had  combined  in  the  defence,  and  that  the  transfer  ought  to  have 
been  made  without  suit,  gave  costs  against  both  of  them. 

Reg.  lib.  1830,  B.  p.  913. 


The  Attorney-General,  at  the  Belation  of  the  Presi- 
dent AND  Governors  of  the  Hospital  Founded  at  the 
Costs  and  Charges  of  Thomas  Guy,  Esquire,  v.  The 
Governors  of  Christ's  Hospital. 

GHJl  upon  Condition  to  a  Charity. — Acceptance, 

Westminotbe  Hall. — 1830 :  22d  June. 

In  1724  a  testator  gave  400(.  per  annum  to  the  goyemors  of  Christ's  Hoepital^  upon 

condition  that  they  received  four  boys  or  g^ls  annually,  to  be  nominated  by  the 

rehitors.    They  received  the  income  and  the  nominees  until  1827,  when  they 

passed  a  resolution  that  they  would  no  longer  receive  them. 
Held,  that  this  was  a  gift  upon  condition,  and.  having  accepted  the  gift,  they  were 

bound  to  the  condition. 

Thomas  Guy,  by  his  will,  dated  4th  September,  1724  gave 
and  devised  as  follows : — 

"  Item,  I  give  to  the  president  and  goveraors  of  Christ's  Hos- 
pital, in  London,  and  their  successors  forever,  one  annuity  or 
yearly  sum  of  400Z.,  to  be  paid  by  my  said  executors  till  such 
intended  corporation  (alluding  to  a  charter  of  incorporation  for 
Guy's  Hospital)  shall  be  obtained  and  take  eflfect,  and  then  by 
such  intended  corporation,  or  their  treasurer  for  the  time  being ; 

provided  nevertheless,  and  upon  this  condition,  that  my 
[*394]    said  executors  and  such  intended  corporation,  and  *1iheir 

successors,  shall  have  liberty  from  time  to  time  to  Aomi* 
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nate  and  put  into  Christ's  Hospital  aforesaid  yearly  and  every 
year  forever  at  Easter,  or  within  six  months  after,  such  four  poor 
boys  or  girls,  whether  orphans  or  otherwise,  or  the  children  of  free- 
men of  the  city  of  London,  or  uufreemen  not  less  than  seven,  or 
more  than  ten  years  of  age,  as  my  said  executors  or  the  said  in- 
tended corporation,  and  their  successors,  shall  think  fit,  with 
preference  to  my  relations  as  often  as  any  such  shall  offer  them- 
selves, who  shall  be  received  into  the  said  hospital,  and  have  the 
maintenance  and  education  thereof,  and  be  continued  therein  in 
like  manner  as  other  children  are  maintained  and  educated  in  the 
said  hospital ;  and  my  will  is  in  that  case,  and  as  oft;en  as  the 
said  president  and  governors  of  Christ's  Hospital  shall  neglect  or 
refuse  to  take  in  the  said  number  of  boys  and  girls  to  them  nomi- 
nated and  qualified  as  aforesaid,  it  shall  be  lawful  for  my  said 
executors  and  the  said  intended  corporation,  and  they  are  hereby 
directed  and  desired,  to  apply  the  said  annual  sum  of  400/.  to 
the  education  and  maintenance  of  such  four  poor  children  as 
aforesaid  in  such  other  school  or  place,  and  in  such  other  man- 
ner, as  they  shall  think  fit" 

From  the  death  of  the  testator  the  governors  of  Christ's  Hos- 
pital received  the  annuity  and  four  boys  annually  until  1827, 
when  they  passed  a  resolution  that  they  would  do  so  no  longer. 

Mr.  Pemberion  and  Mr.  Wtgram  for  the  relators : — The  ques- 
tion is,  whether  the  governors  of  Christ's  Hospital  having  ac- 
cepted an  annuity  of  400L  a  year  given  by  the  will  of  Guy, 
they  are  not  now  bound  by  the  acceptance  and  to  the  conditions 
which  accompanied  the  gift  ? 

*The  governors  of  Christ's  Hospital  have  power  to  [*395] 
accept  gifts  of  this  description,  and  that  is  not  now  in 
dispute  between  us.  They  say  they  were  to  be  at  liberty  under 
a  clause  in  the  will  to  renounce  the  bequest ;  but  the  construc- 
tion we  put  upon  it  is  consistent  with  the  plain  intention.  An 
authority  is  given  to  the  executors,  but  still  holding  Christ's 
Hospital  to  their  engagement. 
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By  accepting  the  annuity  the  governors  of  Christ's  Hospital 
are  bound  to  perform  the  conditions. 

Mr.  Bickersteth  and  Mr.  PhiUimore  for  the  governors'of  Christ's 
Hospital.  This  is  a  case  in  which  a  yearly  sum  of  money  is 
given  upon  a  yearly  condition.  Four  boys  a  year,  in  six  years, 
the  period  of  education,  make  twenty-four,  which  is  the  number 
the  hospital  has  to  educate  under  this  bequest  The  testator  con- 
templated that  the  governors  might  at  some  future  time  refuse  to 
take  in  the  number  of  boys,  and  provides  accordingly.  It  is 
found  that  the  400i  a  year  is  not  sufficient  to  maintain  twenty- 
four  boys,  \6L  Za.  4d.  only  each,  and  consequently  the  funds  of 
the  charity  are  affected  by  this  gift.  The  funds,  destined  to  other 
objects,  must  be  withdrawn  for  the  maintenance  of  these  boys 
and  girls.  It  is  become  an  incumbrance  upon  the  other  funds, 
and  the  governors  have  refused  to  allow  a  continuance  of  it  im- 
less  it  shall  be  decreed  against  them. 

The  Master  of  the  Eolls  : — The  question  here  is,  whether 
this  is  a  gift  of  this  annual  sum,  so  long  as  they  shall  receive  the 
four  children,  or  a*  gift  upon  condition  that  they  receive  four 
children  yearly  ? 

It  is  clear  that  the  latter  is  the  true  construction ;  and 
[*896]  having  accepted  it,  they  are  bound  to  the  *condition. 
The  proviso  only  means  this,  that  the  testator  would 
give  a  collateral  remedy  to  apply  the  fund  to  the  education  of 
the  children  in  case  the  governors  of  Christ's  Hospital  should 
omit  to  receive  them,  but  that  does  not  release  Christ's  Hospital 
fix)m  their  acceptance  forever  of  this  annual  sum  of  400t 

Declare  that  the  annuity  has  been  accepted ;  that  it  has  be- 
come part  of  the  assets ;  and  that  the  defendants  are  not  now  at 
liberty  to  reject  the  annuity. 

The  governors  to  receive  four  children  for  each  of  the  prece- 
ding years  1828,  1829  and  1880,  and  four  children  each  year 
hereafter,  upon  due  payment  of  the  annuity. 

Beg.  Lib.  1829,  A.  p.  2521. 
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Green  v.  Spiceb, 

Will,  Construction  of, — Insolvent  Debtor, 

BOLIA — 1830:  Tuesday,  2d  March. 

A  testator  gave  a  dwelling-house  and  a  piece  of  land  to  trustees  upon  trust,  to  re- 
ceive the  rents  and  apply  the  same  for  the  board,  lodging^  maintenance,  support 
and  benefit  of  the  testator's  son,  as  they  should  think  proper,  for  his  life;  and  the 
application  thereof)  for  the  benefit  of  the  son,  was  to  be  at  the  entire  discretion  of 
the  trustees;  and  the  son  was  not  to  have  the  power  in  any  way  to  sell,  mort- 
gage or  anticipate  the  rents.  The  son  took  the  benefit  of  the  act  for  the  relief  of 
insolvent  debtors.    The  plaintiffs  were  his  assignees. 

The  court  decreed  a  conveyance  to  the  plaintiflk  Trustees  to  retain  their  costs  as 
between  solicitor  and  client. 

Robert  Pinning,  by  his  will  bearing  date  the  17th  day  of 
October,  1815,  gave  a  dwelling-house  and  piece  of  land  unto  and 
to  the  use  of  John  Spicer  and  Daniel  Robinson,  two  of  the  de- 
fendants, their  heirs  and  assigns  forever,  upon  trust,  to  let  and 
manage  the  same  and  receive  the  rents,  issues  and 
profits  thereof,  *and  apply  the  same  rente,  issues  and  [*897] 
profits,  to  or  for  the  board,  lodging,  maintenance,  sup- 
port and  benefit  of  the  testator's  son,  Robert  Pinning  the  younger, 
at  such  times  and  in  such  manner  as  they  should  think  proper 
for  and  during  the  term  of  his  natural  life ;  and  it  was  thereby 
declared  to  be  the  testator's  wish,  that  the  application  of  the 
rents,  issues  and  profits,  for  the  benefit  of  his  said  son,  might  be 
at  the  entire  discretion  of  the  said  John  Spicer  and  Daniel  Rob- 
inson, and  the  survivor  of  them,  and  the  heirs  and  assigns  of  such 
survivor ;  and  that  his,  said  testator's  son,  should  not  have  any 
power  to  sell  or  mortgage,  or  anticipate  in  any  way  the  same 
rents,  issues  and  profits,  or  any  rents,  issues  and  profits,  divi- 
dends or  interest  derived  under  the  said  testator's  will. 

« 

The  testator  died  in  1826;  and  his  son  in  1827  took  the  bene- 
fit of  the  act  for  the  relief  of  insolvent  debtors  in  England.  The 
plaintiffs  are  his  assignees. 

The  bill  charged  that  the  defendant  Robert  Pinning  the 
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/ 


.  alk 


^ees,  might  be 
nereditaments  for 


-ger. 


By  accepting  the  annuity  the  goverDi  1  g^ 
are  bound  to  perform  the  conditions.  ^ 

Mr.  Bickersieth  and  Mr.  PhiUimor 
Hospital.     This  is  a  case  in  whi' 
given  upon  a  yearly  condition, 
the  period  of  education,  make, 
the  hospital  has  to  educate  u^ 
templated  that  the  govemc 
take  in  the  number  of  \' 
found  that  the  400/.  a  ^^  ^ 
four  boys,  16Z.  35.  4rf.  #  ' 
the  charity  are  affect ' 
objects,  must  be  y 
and  giris.    It  is  ' 

and  the  goverr  .  ,^-  .       , 

less  it  shaU  b      ,^^i,>Bobert  Pinning  the  younger. 

The  M  '  ^g  rounger,  by  his  answer,  insisted  upon  that  con- 

this  is  a      ^^'libct  of  the  will 
fourch    ^4ficUo^^^ 

child'  ^{oT  the  plaintifis,  cited  Brandon  v.  R6binson,{a) 

^'     .    ^  Pnbinson  and  DaviesXh) 


oon,  in  their  answer,  said, 

^  dt  it  was  the  intention  of  the 

.lining  the  younger  should  *have 

jr  over  the  rents  and  profits ;  and  that 

je  s^^  ^°^  ^PPly  tbem,  as  in  their  dis- 

(or  tt«  ^^^  ^^^  lc><iging,  maintenance,  sup- 


V.  Bobinson  ( 


/   ..nnfl  Ifr.  Parker^  for  the  defendants,  the  trustees,  cited 


as- 
were  en- 


Master  of  the  Bolls  decreed  that  the  plaintiffs, 

.    ees  oi  Kobert  Pinning  the  younger,  the  insolvent^  were  en- 

^]d  to  the  rents  and  profits  during  the  life  of  the  insolvent^  and 

the  defendants,  the  trustees,  should  pay  the  same  to  the 

ntiffi  after  deducting  their  costs,  to  be  taxed  as  between  so- 

r.nWor  and  client. 

^''  •  Reg.  Lib.  1829,  A.  p.  1178, 

^a)  J8  res.  429. 

(b)  Bow's  Bankrupt  Caaee,  191 

(c)  2  Tea.  663. 
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MUk  V.  Kinsman. 


*3  lands  conveyed  by  the  mort- 
nant  for  life,  in  February, 
^    nfant,  the  master  reported 
^.\^    ^       'X)per  conveyances  and 
i,,  Dc/enu  ig  twenty -one  years ; 

-.  made  to  the  manor 
Lis  Pendens.  ^nd  therefore  he 

.  830 :  nth  June.  '•     "^^^  ^V^^ 

1  to  A.  in  strict  settlement,  and  ftmano,  ^^  ^^®  ^^^^ 

death  a  creditor's  bill  was  brought  for  the  adn^  •        directions, 

^ring  that  the  testator  owed  a  debt  on  mortgage,  a^^^*-         <*  gum  of 

XT  was  directed  to  ascertain  what  proportion  the  propettT^  *  **       '^  A 

,cvcral  devises  ought  to  bear,  and  to  raise  the  amount  by  lau  ^''^- 

master  sold  the  manor  and  lands.    The  title  to  the  lands  was  oom^* 

the  purchase  money  paid;  but  no  good  title  could  be  made  to  the  n^^  V   ^'^ 

report  was  confirmed  in  1798.    B.  continued  in  the  possession  of  the  q^      ^ 

never  paid  the  contribution;  and  in  1824,  he  and  his  eldest  son  having  Buff.1**^^ 


recovery,  sold  it  to  J.  L  F.    In  1825  A.  died,  and  in  the  same  year  his  eldest 
tenant  in  tail,  filed  his  bill  against  B ,  and  his  eldest  son,  and  the  pur^^iaBl 
Decreed,  that  this  was  a  purchase  |)tfn(2en(e  liie;  and  the  contribution  reported  v' 
the  master  to  be  paid  flrom  the  estate  devised  to  B.,  with  interest  and  costs,  ^^a 
ordered  to  be  raised  by  sale  and  mortgage,  and  paid  to  the  plaintiff. 

William  Kinsman,  by  his  will  dated  the  16th  of  January, 
1778,  devised  all  his  messuages,  lands  and  hereditaments  called 
Higher  or  Parish  Hay,  Sandy  Park,  and  Quarry  Park,  in  Lam- 
erton  in  Devonshire,  unto  John  Rowe  and  John  Kinsman,  his 
brother,  and  their  heirs,  in  trust  for  and  to  the  use  and  behoof  of 
his  nephew  William  Eansman,  (the  father  of  the  plaintiff,)  the 
eldest  son  of  his  brother  John  Kinsman,  for  life ;  remainder  to 
trustees,  to  preserve  contingent  remainders ;  remainder  to  the  first 
son  of  the  body  of  the  said  William  Kinsman,  his  nephew,  and 
the  heirs  male  of  hds  body;  remainder  to  the  second  and  other 
sons  successively  in  tail  male ;  remainder  to  the  right  heirs  of  his 
brother  John  Kinsman. 

*The  testator,  by  his  will,  also  devised  his  manor  of    [*4:00] 
Northcombe,  in  Bratton  Clovelly,  in  Devonshire,  to- 
gether with  6s.  yearly,  payable  out  of  the  manor  of  Shupston 

(a)  Reversed,  1  Russ.  &  M.  517. 
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1830.— ginmnftn  v.  Kinaman. 

tmto  the  same  trustees,  in  trust  to  and  for  the  use  of  his  nephew, 
the  defendant  Simon  Kinsman,  the  third  son  of  testator's  brother, 
John  Kinsman,  for  life ;  remainder  to  trustees  to  preserve  contin- 
gent remainders,  with  remainder  to  the  first  and  every  other  son 
of  the  body  of  Simon  Kinsman,  and  the  heirs  male  of  the  bodies 
of  such  first  and  other  sons  respectively,  severally  and  succes- 
sively in  tail  male ;  remainder  to  the  right  heirs  of  his  brother 
John  Kinsman  forever.  And  the  testator  thereby  also  gave,  de- 
vised and  bequeathed  all  his  goods  and  chattels,  and  all  other  his 
real,  personal  and  testamentary  estate  unto  his  nephew  William 
Kinsman,  his  heirs,  executors  and  administrators,  and  appointed 
him  executor  of  his  will. 

The  testator  died  on  the  2d  of  May,  1780,  and  his  will  was 
proved  by  the  executor;  and  shortly  after  his  death  a  creditor's 
bill  was  filed  for  the  administration  of  the  real  and  personal  es- 
tate of  the  testator,  in  which  his  said  nephews,  William  Kinsman 
and  Simon  Kinsman,  and  also  the  plaintiff,  first  tenant  in  tail  of 
the  Lamerton  estates  ;  and  the  defendant  William  Kinsman,  son 
of  Simon  Kinsman,  and  first  tenant  in  tail  of  the  manor  of  North- 
combe,  and  John  Carpenter,  a  mortgagee,  and  other  necessary 
parties,  were  defendants.  The  cause  was  heard  at  the  Rolls  on 
the  23d  of  May,  1792,  when  the  usual  accounts  were  directed  to 
be  taken,  and  advertisements  published ;  and  it  was  ordered,  that  in 
case  the  testator's  personal  estate  should  not  be  sufficient  for  pay- 
ment of  all  his  debts,  that  the  deficiency,  as  to  his  special  debts, 
ought  to  be  raised  and  made  good  out  of  the  testator's  real  estate, 
which  passed  by  his  will,  in  proportion  to  the  value  of  the  said 
real  estates  respectively,  and  the  master  was  to  settle  the 
[*4:01]  proportions  *in  which  the  said  estates  ought  to  con- 
tribute, to  make  good  the  deficiency  of  the  personal  es- 
tate for  the  payment  of  specialty  debts ;  and  such  deficiency  to  be 
raised  by  sale  or  mortgage  of  the  said  estates  respectively,  accord- 
ing to  such  apportionment.  The  estate  devised  by  the  testator  to 
his  nephew  William  Elinsman,  was  in  mortgage  to  the  defendant 
Carpenter,  and  was  valued  at  2,0602. ;  the  other  estate,  devised  to 
Simon  Kinsman,  was  valued  at  l,491j[.  14*.  At  an  auction  the 
former  was  sold  for  8,400?.,  and  the  latter  for  1,687/.  128.    The 
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S,4(X)Z.  was  paid  into  court,  and  the  lands  conveyed  by  the  mort- 
gagee and  William  Kinsman,  the  tenant  for  life,  in  February, 
1798 ;  but  the  plaintiff  being  then  an  infent,  the  master  reported 
that  he  ought  to  be  directed  to  join  in  proper  conveyances  and 
recoveries  to  be  suffered  upon  his  attaining  twenty-one  years ; 
but  he  reported  that  a  good  title  could  not  be  made  to  the  manor 
of  Northcombe,  devised  to  Simon  and  his  sons,  and  therefore  he 
did  not  settle  the  proportions  of  the  contributions.  This  report 
was  confirmed  on  the  20th  February,  1798,  and  on  the  18th 
March,  1798 ;  when  the  cause  came  on  upon  further  directions, 
it  was  ordered  that  the  costs  should  be  paid,  and  then  the  simi  of 
1,099?.  2*.  5(f.  to  the  mortgagee,  for  his  principal,  interests  and 
costs,  and  several  other  sums.  By  a  subsequent  report,  dated  7th 
of  June,  1798,  the  master  found  that  the  manor  of  Northcombe 
ought  to  contribute  and  bear  the  sum  of  873t  I*.  8rf.,  as  the  pro- 
portion with  the  Lamerton  estate  which  had  been  sold,  of  the 
several  sums  by  the  order  directed  to  be  paid  out  of  the  3,400?. 

The  report  was  confirmed  on  the  18th  June,  1798. 

William  Kinsman,  the  fether,  died  in  February,  1825,  leaving 
plaintiff  his  eldest  son,  and  first  tenant  in  tail  of  the  es- 
tate sold.  The  plaintiff  took  out  administration  *to  the  [*4:02] 
effects  of  his  father.  The  plaintiff  charged  that  his  fether 
was  a  pauper,  and  was  imable  to  raise  money  to  prosecute  his 
claim,  and  that  plaintiff  was  also  a  laboring  man  in  indigent  cir- 
cumstances, and  was  ignorant  of  his  right  until  after  the  decease 
of  his  father,  but  upon  being  made  acquainted  with  it,  he  took 
steps  to  enforce  it.  This  charge  was  supported  by  evidence.  In 
the  meantime,  in  the  year  1824,  Simon  Kinsman,  and  his  son, 
sold  the  manor  of  Northcombe  to  the  defendant  John  Inglett 
Fortescue,  for  2,700?.  The  bill  prayed  that  the  defendants  might 
pay  the  sum  of  878?.  Is.  8d.  and  interest,  or  that  the  same  might 
be  raised  by  sale  or  mortgage. 

The  defendants,  Simon  Kinsman  and  William,  his  son,  sub- 
mitted that  this  was  a  stale  demand,  and  ought  to  be  considered 
satisfied  after  such  a  lapse  of  time  and  such  laches ;  and  they  in- 
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1830. — ^EinsmaD  r.  TCinHmftn. 

fiisted  on  the  benefit  of  the  Statute  of  Limitations  of  King  James 
1,  and  the  analogy  to  that  statute  adopted  by  courts  of  equity. 

The  defendant  Fortescue,  by  his  plea  and  answer,  insisted  that 
he  was  a  purchaser  for  a  valuable  consideration,  and  denied  no- 
tice of  the  claim  of  the  plaintiff  and  of  the  decree. 

A  witness  proved  a  conversation  with  defendants  Simon  and 
William  Kinsman,  in  1818,  when  one  of  the  defendants  stated 
that  a  claim  had  been  made  to  the  Northcombe  estate,  but  that 
the  claimant  would  never  be  able  to  make  a  title  to  it,  because 
the  deeds  had  been  buried  in  a  crock;  and  another  witness 
proved  that  he  had  frequently  seen  them  at  their  solicitor's,  and 
that  about  two  years  since  he,  witness,  had  a  conversation  with 
that  solicitor,  when  the  latter  said  that  he  had  recommended  Si- 
mon Kinsman  to  settle  with  the  complainant  before  the  estate  of 
Northcombe  was  sold. 

[*403]  *Mr.  Pemberton  and  Mr.  Daniel  for  plaintiff: — The  es- 
tate devised  to  Simon  Kinsman  not  having  been  sold, 
remained  liable.  He  secreted  the  title  deeds  to  prevent  the  es- 
tate being  sold.  The  person  entitled  for  life  became  a  pauper, 
and  did  not  die  until  1825,  when  his  eldest  son,  the  plaintiff 
tenant  in  tail,  became  entitled  to  this  sum  of  money.  A  decree, 
which  is  a  final  decree  in  a  cause,  is  not  notice  to  a  purchaser, 
but  the  pendency  of  a  suit  is  notice  to  a  purchaser.  Worsley  v. 
Earl  of  Scarhorough^{a)  Qove  v.  Stackpoole.{b)  And  there  being 
in  this  case  a  suit  pending,  that  suit  was  notice  to  Mr.  Fortescue, 
the  purchaser. 

Mr.  Tinney  and  Mr.  Parker  for  Simon  and  William  Kinsman. 

Mr.  Bickerateth  and  Mr.  Kindersley  for  Mr.  Fortescue, 

The  Master  of  the  Rolls  : — I  shall  charge  the  estate,  and 

(a)  Atk.  393. 
(6)  1  Dow8.  18. 
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1830.-^weii  V.  Lys. 

those  who  purchased  the  estate  lite  pendente  are  liable ;  this  is 
plainly  lite  pendente. 

Decree  that  the  master  take  an  account  of  what  is  due  to  the 
plaintiff  in  respect  of  the  said  sum  of  873Z.  1^.  Sc?.,  and  that  he 
calculate  interest  at  4?.  per  cent.,  from  the  7th  June,  1798,  the 
date  of  the  master's  report ;  and  that  the  said  sum  and  interest, 
with  costs,  be  raised  out  of  the  estate  by  sale  or  mortgage,  and 
paid  to  the  plaintiff. 

Reg.  Lib.  1880,  A.  p.  100. 


*Eliza  Fellowes  Mary  Owen,  by  Robert  Hen-    [404] 
NESSY   Moore   Ogle,   her   brother  and   next 
FRIEND,  Plaintiff;  AND  John  Thomas  Lys,  William  James 
Pistor  and  Samuel  Owen,  Defendants. 

Married  Woman. — Separate  Property. — Trustees. 

Westminster  Hall. — 1830 :  28th  June. 

Bequest  to  a  married  woman  to  her  separate  use.  The  court  would  not  order  pay- 
ment mto  her  hands,  but  ordered  the  legacy  to  be  carried  to  her  account^  with 
liberty  to  her  to  apply. 

The  Rev.  George  Ogle,  the  uncle  of  tte  plaintiff,  by  his  last 
will  and  testament  in  writing,  dated  ISth  November,  1828,  after 
giving  divers  specific  and  pecuniary  legacies,  gave  and  be- 
queathed, among  other  things,  to  each  of  the  children  of  his  late 
brother,  Colonel  Robert  Ogle,  viz.,  to  Emma  Powles,  (wife  of 
John  Diston  Powles,)  Sophia  Ogle,  Robert  Hennessy  Moore  Ogle, 
Sydney  Mary  Crawford  Ogle,  Sarah  Ann  Ogle,  and  the  plaintiff, 
Eliza  Fellowes  Mary  Owen,  (then  Eliza  Fellowes  Mary  Ogle,) 
the  sum  of  1,000Z.  And  the  testator  declared  his  will  to  be  that 
all  the  bequests  therein,  or  any  codicU  or  codicils  thereto,  made 
or  to  be  made  in  favor  of  the  said  Emma  Powles,  Sophia  Ogle, 
Sydney  Mary  Crawford  Ogle,  Sarah  Ann  Ogle  and  Eliza  Fel- 
lowes Mary  Ogle,  should  be  free  from  the  debts,  control  and  en- 

VoL.  I.  24 


404  CASES  IN  CHANCERY, 

gagements  of  their  or  either  of  their  present  or  future  husband  or 
husbands,  and  to  and  for  their  own  respective  sole  and  separate 
use  and  benefit  absolutely,  notwithstanding  coverture ;  and  as  to 
all  the  rest,  residue  and  remainder  of  his  estate  and  effects  what- 
soever and  wheresoever,  and  of  what  nature,  kind,  or  quality 
soever  not  therein  and  thereby  disposed  o^  he  gave,  devised  and 
bequeathed  the  same,  and  each  and  every  part  thereof  unto  and 

amongst  the  said  Enmia  Powles,  Sophia  Ogle,  Robert 
[*405]     Hennessy  Moore  *Ogle,  Sydney  Maiy  Crawford  Ogle, 

Sarah  Ann  Ogle,  and  the  plaintiff,  Eliza  Fellowes  Mary 
Owen,  their  heirs,  executors,  administrators  and  assigns,  in  equal 
shares  and  proportions,  as  tenants  in  conmion,  and  not  as  joint 
tenants.  And  the  testator  thereby  appointed  the  defendants, 
John  Thomas  Lys  and  William  James  Pistor,  executors  of  his 
will. 

The  plaintiff  attained  her  age  of  twenty-one  years  on  the  21st 
September,  1825,  and  subsequently  to  the  death  of  the  testator, 
on  the  12th  August,  1828,  married  the  defendant  Samuel  Owen, 
and  the  bill  stated  that  the  bequests  made  by  the  will  to  the 
plaintiff  being  made  to  and  for  her  sole  and  separate  use  and 
benefit,  notwithstanding  coverture,  no  settlement  thereof  was 
executed  prior  to  or  subsequent  to  the  marriage.  The  plaintiff's 
legacy  of  l,000i.  was  paid. 

The  defendants  realized  14,500Z.  as  the  residue.  And  the  bill 
prayed  that  the  defendants  Lys  and  Pistor  might  be  decreed  by 
the  court  to  pay  to  the  plaintiff  for  her  sole  and  separate  use, 
one-sixth  part  or  share  of  the  sum  of  14,600Z.  admitted  by  them 
to  be  in  their  hands ;  and  might  be  decreed  to  pay  to  the  plain- 
tiff, for  her  sole  and  separate  use,  her  sixth  part  or  share  of  the 
residue  of  the  testator's  estate  outstanding  and  unreceived  as  and 
when  the  same  should  be  collected  in  and  received  by  the  de- 
fendant Lys  and  Pistor ;  and  that  the  defendants  Lys  and  Pistor 
might  pay  the  costs  of  the  suit. 

The  defendants,  the  trustees,  submitted  to  the  court,  whether 
the  plaintiff  was  entitled  to  receive  her  share  without  any  settle- 
ment thereof  being  made  upon  her. 
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1830.-«B«ik8  T.  Sladen. 
Mr.  Treslove  and  Mr*  Whitmarsh  for  the  plaintiffi 

♦Mr.  Tinmy  for  the  trustees.  [*406] 

The. Master  OF  the  Rolls: — Can  an  executor  safely  pay 
this  money  into  the  hands  of  a  married  lady  when  it  is  given  to 
her  separate  use  ?  The  court  does  not  do  that  The  court  will 
throw  a  protection  around  her.  Let  it  be  carried  to  her  account, 
with  liberty  to  her  to  apply.  We  must  give  her  the  opportu- 
nity of  deliberating  by  trapsferring  it  to  her  account. 

Costs  of  all  parties  to  be  paid  out  of  her  share  of  the  fund. 

Decree  that  the  defendants  transfer  into  the  name  and  with  the 
privity  of  the  Accountant-General,  in  trust  in  this  cause,  "  the 
separate  account  of  the  plaintiff,  Eliza  Fellowes  Mary  Owen," 
the  sum  of  3^4111.  6s.  SI  IO5.  per  cent,  reduced  annuities  in  re- 
spect of  the  plaintiff's  share  of  the  residuary  personal  estate  of 
the  testator ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply. 

Reg.  Lik  1829,  B.  p.  1734. 


♦Banks  v.  Sladen.  [*407] 

Legacy, — PMic  Funds, — Accumulaiion, — Semoiencss, 

Rolls.— 1830 :  ISthFebnuuy. 

A.,  by  his  will  in  October,  1822,  gave  12,5002.  and  10,0001,  U,  per  cent  bank  an- 
nuitiee.  There  were  at  that  time  two  stocks  at  42L  per  cent.,  and  the  testator  had 
moneys  in  each.  One  of  those  stocks  was,  prior  to  his  death,  reduced  to  32.  lOf. 
percent 

Held,  that  the  legatees  were  entitled  to  have  the  respective  amounts  in  the  other 
41.  per  cent,  still  existing. 

The  testator  having  declared  that  the  cUvidends  should  accumulate  during  the  life 
of  his  daughters,  and  until  their  children  respectively  should  attain  twenty- 
five^  when  tbe  principal  should  be  transferred  to  the  children,  the  court  di-  , 
rected  the  dividends  to  accumulate  for  twenty-one  years,  if  the  daughter  should 
80  long  live ;  but  the  court  would  not  decide  on  the  question  of  remoteness,  as  if 
the  daughter  left  no  issue  the  question  would  not  arise,  and  the  court  will  not  de- 
cide a  hypothetical  < 
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Joseph  Sladen,  Esq.,  by  his  will,  bearing  date  14th  October, 
1822,  gave  unto  his  executors  the  sum  of  12,500Z.  4Z.  per  cent 
bank  annuities,  upon  trust,  to  stand  possessed  thereof*  and  to  in- 
vest the  interest,  dividends  and  yearly  proceeds,  as  the  same 
should  from  time  to  time  become  due,  in  accumulation  of  the 
capital,  during  the  natural  life  of  his  daughter  Sarah,  the  wife  of 
Lawrence  Banks,  and  after  her  decease,  upon  trust,  to  transfer 
the  principal  to  her  children,  begotten  or  to  be  begotten,  equally 
as  they  should  respectively  attain  the  age  of  twenty-five  years ; 
and  the  dividends  of  the  share  of  such-  children  as  should  be  un- 
der the  age  of  twenty-five  at  the  decease  of  his  daughter,  should 
accumulate  until  such  children's  shares  respectively  became  pay- 
able, with  a  substitution  of  the  is§ue  of  such  children  as  should 
die  in  the  daughter's  lifetime ;  and  cross  remainders  as  between 
such  children  who  should  die  without  issue ;  with  an  ultimate 
limitation  over  in  the  event  of  his  daughter  dying  without  leav- 
ing issue. 

The  testator  likewise  gave  to  his  executors  the  sum  of  10,000?. 
41.  per  cent,  bank  annuities,  in  like  manner,  with  respect  to  his 
daughter  Caroline  Matilda,  the  wife  of  William  Smith,  and  her 
children. 

The  testator,  at  the  date  of  his  will,  was  possessed  of  69,660t, 
47.  per  cent,  bank  annuities. 

[*408]  *By  act  5  G.  IV,  entitled  "  an  act  for  transferring 
several  annuities  of  4Z.  per  cent,  per  annum  into  annui- 
ties of  SL  10*.  per  cent,  per  annum,"  it  was  enacted,  that  persons 
possessed  of  4:1.  per  cent,  annuities  might  for  every  1001.  receive 
lOOZ.  SI.  10s.  per  cent. 

The  testator  in  his  lifetime  assented  to  the  transfer. 

The  bill  stated  that  there  were  other  4Z.  per  cent,  annuities, 
and  prayed  that  a  sufficient  part  of  the  testator's  personal  estate 
might  be  invested  in  the  purchase  of  12,500Z.  and  10,000Z.  4i.  per 
cent,  bank  annuities,  upon  the  trusts  of  the  will 
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The  defendants  stated  in  their  answer,  that  at  the  date  of  the 
will  there  was  not  any  other  stock  called  the  4Z.  per  cent,  bank 
annuities  save  the  stock  in  which  the  testator  was  entitled,  at  the 
time  of  his  will,  to  the  sum  of  59,650?.,  but  that  at  the  time  of 
the  answer  there  was  no  stock  known  by  that  name,  and  the 
only  stocks  which  yielded  a  dividend  of  4?.  per  cent,  were  either 
the  new  4Z.  per  cent,  annuities,  or  the  4Z.  per  cent,  annuities 
1826^  and  the  defendants  submitted,  that  the  legacies  would  be 
satisfied  by  a  transfer  of  12,500Z.  and  10,000?.  SI.  10s.  per  cent, 
annuities. 


Testator,  at  the  time  of  his  death,  had  76,720?.  8Z.  IOj.  per  cent, 
annuities,  converted  from  4Z.  per  cent,  annuities.  He  also  died 
possessed  of  4,725?.  new  4?.  per  cent,  annuities,  derived  from 
4,500?.  navy  5?.  per  cent  annuities,  at  the  reduction  of  the  inter- 
est in  that  stock  in  July,  1822,  by  the  government  giving  105?. 
new  4?.  per  cent,  for  every  J.00?.  navy  5?.  per  cent.(a) 

*Mr.  Preston  and  Mr.  G.  Warry  for  the  plaintiflF: —  [*409] 
This  is  not  a  specific  legacy,  but  a  legacy  of  quantity ; 
there  are  4?.  per  cent  annuities  now  existing,  and  we  claim  to  be 
satisfied  in  that  stock.  The  act  changed  the  4?.  per  cents  to  3?.  10s. 
per  cents.,  and  had  this  been  a  specific  legacy  we  should  have 
been  entitled  to  the  amount  of  the  legacy  in  the  8?.  10^.  per  cents. 
Swinbum(5)  says  that  a  legacy  must  be  answered  out  of  any 
fund  capable  of  answering  it  A  case  decided  by  Lord  Eldon, 
AUorjiey- General  v.  Scriven,  will  probably  be  cited  on  the  other 
side :  there  the  testator  bequeathed  "  all  the  residue  of  my  4?. 
per  cent  consolidated  annuities  at  the  Bank  of  England  at  my 
decease."  Beyond  all  doubt  that  was  a  specific  legacy.  The 
Chancellor  decided  that  the  legacy  was  to  be  satisfied  out  of  those 
4?.  per  cents  only  which  would  have  existed  had  not  the  5?.  per 
cents  been  reduced  to  4?.  per  cents  but  not  to  be  increased  by 
the  reduction ;  and  held  that  all  the  old  4?.  per  cent  annuities 
passed  by  the  wiU,  but  not  the  new  4?.  per  cents. 

<a)  See  act  3  G.  IV,  c.  9,  passed  15th  lilarcb,  1622. 
(a)  Vol  I,  246. 
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Swinbum  says,  "  that  albeit  the  testator  have  no  such  thing  of 
his  own  as  is  bequeathed,  yet,  nevertheless,  the  legaey  is  good  in 
law."(a)  The  legacy  there  alluded  to,  as  here,  was  not  specific^ 
but  of  quantity,  as  a  horse,  or  a  yoke  of  oxen;  and  Swinbum 
says,  that  the  legacy  is  good  in  law,  though  the  testator  have 
neither  horse  nor  ox  of  his  own. 

It  has  been  decreed,  that  when  the  testator  gives  stock  which 

he  does  not  possess,  the  legatee  ia  entitled  to  have  stock 

[*410]     purchased.(6)    This  is  a  legacy  of  quantity,    *In  this 

case  there  are  4t  per  cent,  annuities,  and  the  executors 

should  be  ordered  to  provide  for  the  legacy  out  of  them. 

• 

The  testator's  intentions  will  be  best  answered  by  ordering  the 
legacies  to  be  paid  in  the  present  4?.  per  cents.,  for  the  testator 
certainly  looked  to  income ;  but  if  the  court  should  not  think  so, 
then  we  contend  we  are  clearly  entitled  to  have  them  satisfied 
out  of  the  3i.  10s.  per  cents.  The  act  of  Parliament(c)  provides 
for  specific  legacies,  but  not  for  legacies  of  quantity.  We  admit 
that  the  executors  may  pay  us  in  either  of  the  4t  per  cents,  now 
existing  :{d)  whosoever  has  to  do  the  first  act  has  the  right  of 
election.  It  is  a  general  principle,  that  a  person  who  has  to 
make  the  transfer,  has  his  election.(e) 

Mr.  Bickersteth  for  the  executors : — The  thing  supposed  to  be 
given  must  be  capable  of  being  procured :  at  the  time  of  the 
death  of  the  testator  there  was  no  such  thing  as  he  had  given^ 
nor  can  any  such  thing  be  obtained. 

In  Fonnereau  v.  PoyntSj{g)  before  Lord  Thurlow,  his  Lordship 

(a)  1  Swin.  246,  and  3  Swin.  922. 

(&)  Bronsden  ▼.  Winter,  Axnb.  57. 

(c)  6  G.  rV,  a  11,  8.  20. 

{d)  At  the  time  of  this  discossioii,  there  were,  in  fact,  two  4l  per  cent  stocks ;  one, 
that  reduced  fix>m  the  51  per  oenta,  and  since  reduoed  to  31. 10^.  per  cents,  hy  an 
act  passed  3d  May,  1830;  and  the  other  42.  per  cents,  1826,  created  byfUnding  ex- 
chequer bills,  by  the  act  7  G.  IV,  c.  39,  and  which  cannot  be  redeemed  nntQ  after  5th 
April,  1833. 

(e)  Fontaine  ▼.  Tyler,  9  Prioe^  94. 

to)  1  B.  C.  0.  472. 
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said,  "  That  if  it  had  been  doubtful  out  of  what  fund  the  legacy 
was  to  arise,  that  would  have  been  matter  to  explain  by  evi- 
dence, in  order  to  see  whether  the  description  applies  aptly  or 
not"  And  in  Ooljpoys  v.  Clolpoys^{a)  the  language  of  the 
bequest  not  applying  *strictly,  and,  therefore,  being  [*411] 
capable  of  two  interpretations.  Sir  T.  Plumer  held  that 
parol  evidence  might  be  let  in. 

The  authority  of  both  these  cases  has  been  recognized  in  the 
manuscript  case  cited  of  the  AUorney-Oeneral  v.  Scriven, 

The  testator  gave  12,500t  4i.  per  cent  annuities,  and  he  must 
have  meant  the  42.  per  cents,  then  existing ;  no  such  stock  can 
now  be  procured :  then  it  is  said  the  legatees  are  entitled  to 
something  else ;  but  there  is  nothing  in  the  act  which  relates  to 
the  will  of  a  person  living.(6) 

Mr.  Heater  J  also  for  the  executors : — ^It  is  a  specific  legacy ;  it 
is  specific  with  regard  to  its  description,  and  where  there  is  a 
latent  ambiguity,  parol  evidence  is  admissible  to  prove  the  iden- 
tity, Beadicrofi  v.  Beojchcroft  ;(c)  the  words  of  the  will  are  only 
applicable  to  the  stock  existing  at  the  time.  It  was  said  by  the 
court  in  Sandford  v.  Railcs^{d)  that  where  the  subject  of  a  devise 
was  described  by  reference  to  some  extrinsic  fact,  it  was  not 
merely  competent,  but  necessary,  to  admit  extrinsic  evidence  to 
ascertain  the  feet,  and  through  that  medium  to  ascertain  the  sub- 
ject of  the  devise. 

In  Doe  dem.  Jersey  v.  SmitJi,{e)  a  case  in  the  House  of  Lords, 
Mr.  Justice  Bayley  says,  "  The  evidence  here  is  not  to  produce 
a  construction  against  the  natural  meaning  of  the  words ;  but  be- 
cause an  indefinite  expression  is  used  capable  of  being 
satisfied  in  more  ways  than  one,  *and  I  look  to  the  [*412] 
state  of  the  property  at  the  time,  to  see  whether  it  would 

(a)  Before  Sir  T.  Plumer,  Jacob,  451. 

(b)  See  20th  section  of  the  act. 
(e)  1  Mad.  Rep.  430. 

(d)  I  Mer.  R53. 

(e)  2  Brod.  &  Bingh.  553. 
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assist  in  judging  what  was  the  meaning."  The  legacy  cannot  be 
satisfied  out  of  the  new  4  per  cents. ;  that  not  being  a  fiind  which 
the  testator  contemplated  by  his  will,  the  legacies  would  equally 
not  be  satisfied  by  a  purchase  in  the  3  1-2  per  cents. ;  the  act  ap- 
plies only  to  wills  partly  performed,  it  does  not  apply  to  those 
wiUs  which  had  not  been  called  into  operation. 

The  Master  of  the  Rolls  : — At  the  time  the  testator  made 
his  will  there  were  two  funds  known  by  the  name  of  the  4  per 
cent,  bank  annuities — one  of  1780,  and  the  other  as  the  new  4 
per  cent,  annuities ;  one  of  them  having  been  created  by  the  con- 
version of  5  per  cents  to  4  per  cents.  Had  they  remained  in  the 
same  state,  the  executors  would  have  provided  for  the  legacies  in 
the  one  fiind  or  the  other;  for  the  only  object  the  testator  had 
was  with  respect  to  the  income,  and  it  would  be  indifferent  to  the 
intention  of  the  testator  whether  the  investment  was  in  the  one 
fund  or  the  other.  Now  one  of  these  funds,  that  of  1780,  is  since 
gone,  it  having  been  converted  into  8  1-2  per  cents ;  but  the 
destruction  of  that  fund  does  not  prevent  the  executors  from  ma- 
king the  investment  in  the  remaining  fund. 

Decree  that  the  investment  of  a  sufficient  part  of  the  personal 
estate  of  the  testator  in  the  purchase  of  12,500?.  4  per  cent  bank 
annuities,  and  10,000Z.  4  per  cent,  bank  annuities,  be  made  in  the 
fund  called  new  4  per  cent.  annuities,(a)  and  let  the 
[*413]     executors  invest  a  *sufficient  part  of  the  testator's  per- 
sonal estate  in  such  purchase  in  their  joint  names. 

There  was  another  and  very  important  question  in  the  case, 
whether  the  trusts  for  the  children  of  the  daughter  were  not  void 
for  remoteness,  but  as  to  that  his  Honor  would  not  decide ;  for 
if  the  daughters  left  no  issue,  the  question  might  not  arise,  and 
he  would  not  decide  upon  an  hypothetical  case. 

But  he  decreed  that  the  dividends  of  the  12,500Z.,  when  pur- 

(a)  This,  of  oourse,  means  the  4  per  cents  that  were  reduced  from  the  6  per  cents, 
and  which,  since  the  decree,  have  been  reduced  to  3  1-2  per  cent,  and  not  tiiie  4  per 
cents,  1826. 
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chased,  should  acciuntdate  in  the  same  stock  for  twenty-one 
years  from  the  death  of  the  testator,  if  Sarah  Banks  should  so 
long  live ;  and  upon  her  death,  or  the  expiration  of  twenty-one 
years,  any  of  the  parties  interested  in  the  said  sum  of  12,500Z. 
were  to  be  at  liberty  to  apply ;  a  similar  decree,  mutatis  mutandis^ 
was  made  as  to  the  10,0002.(a) 

Reg.  Lib.  B.  1829,  fol.  806. 

(a)  The  Thelluson  Act,  for  rostrainiiig  accumulations  to  twentj-one  years,  directs 
that  the  rents  and  produce  of  property  directed*  to  be  accumulated,  shall,  so  long  aa 
the  same  shall  be  directed  to  be  accumulated  contrary  to  the  provisions  of  that  act, 
go  to  the  person  who  would  have  been  entitled  if  such  accumulation  had  not  been 
directed. 

In  the  case  of  Grifftthe  and  VerCj  (9  Ves.  121,)  a  testatrix  had  directed  an  accumu- 
lation for  a  period,  which  might  extend  beyond  the  time  limited  by  the  act,  and  it 
was  held  to  be  good  pro  taniOj  and  that  during  the  period  of  twenty-one  years  the 
rents  and  profits  were  well  directed  to  acccumolate. 


*B0URN  17.  GiBBS.  [*414] 

Westminster  Hall. — 1830:  Itth  June. 

Gilt  to  a  wife,  and  if  she  make  no  disposition  of  it,  then  over: 

Held,  an  absolute  gift. 

EiCHARD  Claringbould,  by  his  will,  gave  and  bequeathed  as 
follows :  ''  Also  I  give  and  bequeath  the  sum  of  200L  stock,  res- 
idue of  my  capital  stock  in  the  old  joint  stock  South  Sea  annui- 
ties, and  also  the  sum  of  200Z.  capital  stock  in  the  three  per  centum 
consolidated  bank  annuities ;  and  also  all  the  rest  and  residue 
of  my  goods,  chattels,  effects,  debts  due  and  owing  to  me,  money 
securities  for  money,  money  in  any  of  the  public  stocks  or  funds 
of  the  kingdom ;  and  all  other  my  personal  estate  whatsoever 
and  wheresoever,  and  of  what  kind  or  nature  soever  the  same 
may  be  at  the  time  of  my  decease,  (from  and  after  the  pa3maent 
of  all  my  just  debts,  ftmeral  expenses,  the  legacies  before  men- 
tioned, and  legacy  of  5?.  hereinafter  bequeathed  to  my  executor 
John  May,  hereinafter  mentioned,  and  the  charges  of  proving 
and  executing  this  my  will,)  unto  my  said  wife,  Elizabeth  Clar- 
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ingbould,  to  and  for  her  own  nse  and  benefit ;  and  to  be  at  Her 
own  absolute  disposal,  and  free  from  any  control  whatsoever : 
provided  nevertheless,  that  if  my  said  wife  shall  make  no  dispo- 
sition thereof,  either  by  expenditure,  sale,  transfer,  assignment, 
gift  or  otherwise,  in  her  lifetime,  or  by  her  last  will  and  testsr 
ment,  then  I  direct  that  the  said  several  sums  of  200Z.  of  lawful 
money,  and  1,000?.  stock  in  the  old  South  Sea  annuities,  and 
200?.  stock  in  the  three  'per  centum  consolidated  bank  annuities, 
and  residuary  personal  estate,  after  such  payments  thereout  as 
aforesaid,  or  such  part  thereof  as  shall  remain  undisposed  of  as 
aforesaid,  shall  immediately  after  my  said  wife's  decease  go  to, 
and  I  accordingly  give  and  bequeath  the  same  unto  my  said  two 
nephews,  Peter  John  Saunders  and  Thomas  Saunders,  and  my 

said  niece,  Ann  Gibbs,  equally  to  be  divided  between 
[*415]     *them,  share  and  share  alike,  and  to  their  several  and 

respective  executors,  administrators  and  assigns ;  and  I 
make,  constitute  and  appoint  my  said  wife,  Elizabeth  Claring- 
bould,  and  Mr.  John  May  of  Deal,  in  the  county  of  Kent,  gentle- 
man, executors  of  this  my  last  will  and  testament."  The  question 
for  decision  in  this  cause  was,  whether  the  wife  took  an  absolute 
interest  under  the  will  ? 

Mr.  Bickersteth  and  Mr.  Barber  contended  that  this  was  an  ab- 
solute gift,  and  cited  the  Attorney- General  v.  Hally{a)  Bland  v. 
Blandy{b)  Bull  v.  Kingston.{c) 

Mr.  Pemberton  said  he  did  not  deny  that  the  widow  had  the 
power  to  make  herself  the  absolute  owner.  She  did  not  dispose 
of  it  by  her  will,  or  otherwise.  The  only  question  was,  whether 
the  widow  had  assumed  to  herself  the  right  of  ownership?  There 
was  nothing  in  this  case  to  show  that  she  had  so  done,  and,  con- 
sequently, the  bequest  over  was  good. 

The  Master  op  the  Rolls  : — ^This  is  an  absolute  gift.(rf) 

Reg.  Lib.  1829,  A.  p.  2182. 

(a)  Mtzgibbon*8  Reports,  314. 

(6)  2  Cox,  349.  (e)  1  Meriyale,  314. 

(d)  This  decision  seems  to  have  been  made  on  the  autboritj  of  the  case  of  the- 
Attorney-  Oeneralj  on  (he  relaiion  of  ^  GoidsmiOCs  Company  against  SaUf  as  that  caao 
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is  r«|K»ted  hy  the  reporter  referred  to;  but  his  report  of  that  case  should  be  read 
with  a  note,  in  the  second  volome  of  Equity  Cases  Abridged,  which  refers  to  a 
xnanuacript  report  of  the  case ;  and  it  seems  that  Francis  Hall  suffered  a  reooveiy  of 
the  freehold  property,  declared  the  uses  to  himself  in  fee,  and  then,  by  his  will,  de- 
vised it  to  his  wife,  and  appointed  her  executrix.  The  recovery,  although  it  could 
only  affect  the  freehold,  yet  showed  an  evident  intention  to  acquire  the  dominion  of 
all  the  property  devised  by  the  father's  wilL  See  Tamlyn  on  Terms  of  Years  and 
other  Chattels,  title  Executory  Bequests,  p.  86. 

However,  the  three  judges  who  decided  this  case,  appear  to  have  decided  without 
reference  to  these  circumstances.  Their  judgment  is  thus  stated  in  the  note : — 

*KiN(},  C,  Jektlle,  Master  of  the  Bolls,  Beynoldb,  C.  6.-1731 :  5th  June.    [*416] 

In  regard  to  the  ownership  and  property  of  the  personal  estate,  was 
vested  in  F.  Hall,  and  not  the  use  only ;  the  limitation  to  the  company  is  void ;  it 
is  giving  a  man  an  estate  in  money  to  spend,  and  limiting  over  to  another  what  does 
not  happen  to  be  spent ;  and  therefore  the  information  was  dismissed. 

In  the  case  of  Strange  v.  Barnard^  (2  Br.  Ch.  C&  586,)  there  was  also  evidence  of 
intention.  In  that  case,  after  a  devise,  under  a  power,  of  30021,  by  a  wife  to  her 
husband,  and  at  his  death  the  remaining  part  of  what  is  left,  that  he  does  not  want 
Ibr  his  wants  and  use,  to  go  over.  The  husband  administered  to  his  wife's  effects^ 
and  called  upon  the  trustees  to  transfer  the  300L  to  him,  and  it  was  decreed 
accordingly.    There  was  then  intendment,  and  it  was  carried  into  execution. 

In  UpweU  V.  Halteyj  (1  P.  W.  Rep.  661,)  a  testator  directed  that  such  part  of  his 
personal  estate  as  his  wife  should  leave  of  her  subsistence,  should  return  to  his 
sister.  The  widow  married  again,  and  it  was  argued  that  the  marriage  was  a  gift 
in  law,  but  the  bequest  over  was  held  good. 


Between  Philip  Davies,  Plaintiff;  and  Thomas  Thomas  and 
Elizabeth,  his  Wife,  Defendants. 

Condition. 

Westminbteb  Hall. — 1830:  5th  May. 

The  plaintiff  made. a  mortgage  to  the  first  husband  of  the  female  defendant,  who, 
after  that  husband*s  death,  lent  the  plaintiff  the  sum  of  2002. ;  subsequently  she 
bought  the  estate  for  an  additional  4002.  Soon  afterwards  she  granted  a  lease  to 
the  plaintiff,  and  signed  an  agreement  indorsed  on  the  lease,  that  the  plaintiff 
might  repurchase  within  five  years,  pajriug  the  rent  as  it  became  due.  The  rent 
was  not  regularly  paid,  in  some  instances,  not  until  distresses  were  levied :  Held, 
that  this  was  not  a  case  of  forfeiture,  but  of  particular  indulgence;  firom  all  the 
evidence,  the  court  was  of  opinion,  that  the  transactions  were  not  contemporane- 
ous, and  the  court  held,  that  the  terms  not  having  been  fulfilled,  the  bill  must  be 
dismissed,  and  with  costs. 
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Plaintiff  being  seised  in  fee  of  the  lands  in  question,  called 
Retorno,  by  indentures  of  lease  and  release,  dated  the  3d  and  4th 
February,  1818,  conveyed  the  same  unto  Henry  Twyning,  his 
heirs  and  assigns,  by  way  of  mortgage,  to  secure  1,200/.  and 
interest 

[*417]  *The  mortgagee  subsequently,  by  his  will,  gave  his 
estate  and  interest  in  the  mortgaged  hereditaments,  and 
the  money  due  on  the  mortgage,  unto  Elizabeth  Twyning,  his 
wife,  and  appointed  her  his  executrix.  Afterwards,  in  1820,  the 
plaintiff  became  further  indebted-to  Mrs.  Twyning  in  the  sum  of 
200?.,  and  executed  to  her  a  warrant  of  attorney  to  confess  judgment 

By  indentures  of  lease  and  release  of  the  28th  and  29th  Sep- 
tember, 1820,  the  plaintiff  conveyed  the  property  to  Mrs.  Twy- 
ning. The  consideration  expressed  was  1,800?.,  which  included 
the  two  sums  previously  due. 

By  an  indenture  of  demise,  dated  the  1st  day  of  January, 
1821,  Mrs.  Twyning  demised  the  land  to  the  plaintiff  for  a  term 
of  ninety-nine  years,  determinable  on  the  deaths  of  plaintiff  and 
his  wife  and  son,  and  the  survivor  of  them,  at  the  yearly  rent  of 
105/.,  payable  half-yearly ;  and  on  such  lease  an  agreement  was 
indorsed,  that  in  case  the  plaintiff  should  pay  the  half  year*s  rent 
due  the  25th  March,  on  or  before  the  4th  day  of  June  then  next 
following,  and  the  half  year's  rent  due  on  the  29th  day  of  Sep- 
tember on  or  before  the  26th  day  of  October,  then  next  follow- 
ing in  every  year,  for  the  term  of  five  years  from  the  date  thereof, 
if  the  lease  should  so  long  exist,  then  and  upon  the  sole  condi- 
tion of  the  due  payment  of  the  rent  half-yearly  within  the  re- 
spective days  aforesaid,  Mrs.  Twyning  thereby  agreed  to  sell 
Retorno  to  the  plaintiff,  in  case  he  should  be  desirous  of  purcha- 
sing the  same,  at  any  time  within  five  years  from  the  date  there- 
of, but  not  afterwards,  at  the  price  or  sum  of  1,850/. ;  but  if  de- 
fault should  be  made  in  payment  of  the  said  rent  half-yearly 
within  the  respective  days  aforesaid,  this  agreement 
[*418]  should  become,  *and  it  was  agreed  and  declared  be- 
tween the  parties  that  the  same  should  be  vdd  and  of 
no  effect 
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TIlis  agreement  was  signed  by  Mrs.  Twyning  and  tlie  plaintiff, 
and  witnessed  by  one  Stephen  Phillips. 

Li  1823,  Mrs.  Twyning  married  the  defendant,  Thomas 
Thomas. 

The  bill  prayed  that  the  plaintiff  might  be  let  in  to  redeem,  or 
that  he  might  be  declared  entitled,  under  the  clause  of  repur- 
chase, to  have  a  reconveyance,  upon  such  terms  as  the  court  might 
deem  just. 

The  defendant  Elizabeth  Thomas,  by  her  answer,  said  that 
some  months  after  she  became  the  purchaser,  the  plaintiff  pro- 
posed to  become  the  tenant,  and  that  she  should  agree  that  he 
might  repurchase  according  to  the  memorandum ;  but  this  de- 
fendant said  that  the  said  lease  and  the  memorandum  formed  no 
part  of  the  consideration  for  the  conveyance,  and  were  not  part 
of  such  transaction ;  but  that  the  lease  and  memorandum  were  a 
totally  distinct,  separate  and  subsequent  transaction,  and  the 
same  were  not  even  proposed  or  contemplated  at  the  time,  nor 
till  some  months  after  the  said  absolute  sale  and  conveyance  had 
been  completed  and  executed  as  aforesaid.  And  the  defendant 
said  that  the  rent  had  not  been  paid  according  to  the  memoran- 
dum ;  that  the  plaintiff  had  given  bUls  for  several  sums  of  rent, 
which  had  been  dishonored,  and  were  then  due. 

One  witness  for  the  plaintiff  proved  that,  at  the  execution  of 
the  conveyance,  Mrs.  Twyning  said  that  if  the  plaintiff  would 
repay  her  the  purchase  money  in  five  years  he  might  have  the 
lands  back  again ;  but  a  witness  examined  on  behalf  of 
the  defendants  swore  that  *he  was  present  at  the  exe-  [*419] 
cution  of  the  conveyance,  and  that  nothing  was  then 
said  as  to  Mrs.  Twyning  giving  back  the  property  on  any  terms 
whatever.  Another  witness  for  the  plaintiff  proved  a  tender  to 
Mrs.  Thomas  in  her  dwelling-house,  on  the  25th  January,  1825, 
of  1,965?.,  being  the  full  principal  and  interest  due  on  the  mort- 
gage. 
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It  appeared  by  the  evidence  of  the  plaintiff  that,  on  the  10th 
.  November,  1824,  the  defendant  Thomas  Thomas  received  the 
sum  of  12  U.  155.  4d,,  being  the  proceeds  of  a  sale  made  under  a 
distress  for  arrears  of  rent  due  on  the  29th  of  the  preceding  Sep- 
tember ;  and  a  witness  proved  that  he  was  present  on  the  11th 
December,  1824,  when  notice  was  given  on  behalf  of  the  com- 
plainant to  the  defendant  Thomas  Thomas  of  his  intention  to 
avail  himself  of  the  memorandum  to  repurchase. 

A  witness  for  the  defendants,  an  auctioneer,  proved  the  taking 

•of  distress  for  recovery  of  arrears  of  rent,  and  that  the  plaintiff 

then  desired  him  to  surrender  his  lease,  as  he  had  nothing  else 

to  do ;  and  plaintiff  then  delivered  the  lease  to  the  witness,  who 

delivered  it  to  Mrs*  Thomas^  agent  to  be  surrendered  to  her. 

The  evidence  as  to  value  was  conflicting. 

Mr.  Pemberton  and  Mr.  T.  Parker  for  the  plaintiff: — ^In  the 
cases  of  mdhr  v.  L€es^{a)  Wilktt  v.  WinmU^Q})  and  Floyer  v. 
Lamngton^{c)  the  principle  of  redemption  was  recognized :  it  is 
immaterial,  that  the  shape  of  the  transaction  is  that  of  purchase 

and  power  to  repurchase ;  it  is  the  same  as  a  mortgage 
[*420]    with  power  to  redeem :  *the  purchase  money  was  not 

the  value ;  and  there  is  sufficient  made  out  to  entitle  the 
plaintiff  to  redeem,  la  he  not  to  be  allowed  to  repurchase  be- 
cause he  was  a  little  behind  hand,  because  the  rent  was  not  paid 
at  the  very  day? 

The  Master  of  the  Rolls  : — ^I  think  the  only  material  ques- 
tion here  is,  whether  the  plaintiff  is  entitled  to  repurchase  ? 

Mr.  Bickersteth  for  the  defendants : — ^The  rent  was  not  regu- 
larly paid,  in  some  cases  not  until  distresses  were  levied.  By 
the  express  terms  of  the  contract,  time  is  made  the  essence  of  the 
contract ;  the  plaintiff  then  is  not  in  a  situation  to  call  on  the 

(a)  2  Atk.  494. 
(6)  1  Vernon,  488. 
<c)  1  P.  Wn»  268. 
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defendants  for  specific  performance ;  time  is  the  essence  of  this 
contract. 

Mr.  Pemberton  in  reply : — ^There  can  be  no  distinction  between 
a  mortgage  with  right  to  redeem,  and  a  conveyance  with  a  power 
to  repurchase,  they  both  operate  as  a  security :  this  is  a  convey- 
ance with  a  right  to  repurchase. 

The  Master  of  the  Eolls  : — This  is  not  forfeiture :  a  par- 
ticular indulgence  is  given  to  the  plaintiff,  provided  certain  pay- 
ments are  made  at  particular  times.  Is  it  not  like  a  condition 
in  a  mortgage  at  5  per  cent.,  that  on  payment  of  4  per  cent,  at  a 
certain  time  that  shall  be  a  good  payment  of  interest  ?  The 
debtor  is  not  entitled  to  a  reduction  of  interest  unless  payment 
be  made  at  the  time  mentioned.  It  is  not  proved  that  these 
transactions  were  contemporaneous :  the  evidence  on  the  part  of 
the  defendants  proves  the  contrary.  I  am  clearly  of  opinion, 
upon  the  evidence,  that  they  were  not  contempora- 
neous ;  *and  I  should  have  doubted  the  conclusion  of  [*421] 
law  if  they  had  been  so. 

I  will  look  into  the  question  of  repurchase.  The  question  is, 
whether  it  comes  within  the  principle  of  forfeiture,  or  within  the 
principle  of  indulgence  ? 

Cktr,  adv,  vtdt. 

May  18th, — ^His  Honor  gave  judgment,  dismissing  the  bill  with 
costs. 

Eeg.  Lib.  1829,  A.  p.  1424 


Champiok  v.  Rigbt. 
Attorney  and  Client. —  Vendor  and  Purchaser. 

Rolls.— 1830:  19th  and  21  st  May. 

A  solicitor  having  purchased  a  property  of  his  client  at  an  under  value,  the  client, 

eighteen  yean  afterwards,  brought  his  bill  to  set  aside  the  sale. 
The  court  was  of  opinion  that  a  solicitor  dealing  with  his  client  was  bound  to  show 
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that  he  had  given  his  client  the  price  which  he  would  have  advised  him  to  accept 
fipom  another  person ;  but  the  plaintiff  having  failed  to  show  that  he  was  not  in 
a  situation  during  the  time  which  had  elapsed  to  seek  reliel^  the  court  dismissed 
the  bill,  but  without  costs. 
Semble.  Had  the  plaintiff  applied  to  the  court  in  a  reasonable  time,  or  had  the 
court  been  satisfied,  bj  evidence,  of  his  total  inability  to  take  proceedings  in  this 
court,  he  would  have  had  relief 

The  defendant  was  a  solicitor,  and  had  acted  as  such  for  the 
plaintiflf. 

In  1810  the  plaintiff  was  possessed  of  a  whar^  which,  in  the 
division  of  his  father's  property  in  1799,  was  valued  at  700t  The 
plaintiff  also  purchased  a  leasehold  house  and  warehouse  in 
Thames  street,  subject  to  an  under-lease  for  1,370?.,  and  then  pur- 
chased the  under-lease  for  675Z.  The  defendant  was  concerned 
for  him  as  his  attorney  in  these  transactions. 

The  plaintiff  became  embarrassed,  and  the  defendant  purchased 
this  property  from  him  for  1,400Z. 

^Witnesses  for  the  plaintiff  proved  that  the  property  [*422] 
was,  in  1810,  worth  2,430Z. 

The  evidence  on  the  part  of  the  plaintiff  went  to  show  that  the 
plaintiff  was  in  embarrassed  circumstances  from  the  time  of  the 
sale  up  to  1824 ;  but  by  the  answer,  the  defendant  stated  that 
the  plaintiff  received  a  considerable  accession  of  fortune  on  the 
death  of  his  mother,  a  few  years  after  the  sale,  and  kept  saddle 
and  sporting  horses. 

• 

The  bill  was  filed  in  1828. 

Mr.  Bickersteih  and  Mr.  Younge  for  the  plaintiff: — ^The  court 
must  interfere  to  protect  clients  from  the  conduct  of  their  soli- 
citors. 

It  is  the  duty  of  a  solicitor,  who  purchases  from  his  client,  to 
show  that  he  has  given  an  adequate  consideration ;  in  this  it  was 


BEFORE  THE  MASTER  OF  THE  ROLLS.       422 

1830. — Champion  y.  Rigb/. 

dearly  inadequate.  It  is  evident  that,  during  the  whole  transac- 
tion, advantage  was  taken  by  the  defendant  of  the  plaintiff,  and 
of  the  influence  which,  as  the  plaintiflf*s  solicitor,  he  possessed. 

Mr.  Tinney  and  Mr.  Pemberton  for  the  defendant : — ^Where  a 
client  comes  to  a  solicitor  and  offers  a  property  for  sale,  that  soli- 
citor does  not  come  within  the  rule  of  a  purchase  by  a  cUent  fk>m 
a  solicitor,  the  transaction  being  independent  of  the  connection 
between  attorney  and  client,  he  not  being  the  attorney  in  hoc  re. 
Montesquieu  v.  Sandys,{a)  Oaney.  Lord  Allenj{b)  Oibsony.  Jeyes.{c) 
The  case  before  the  court  is  a  single  transaction  of  pur- 
chase and  sale.  The  remaining  question  *is,  whether  at  [*428] 
a  distance  of  eighteen  years  this  transaction  ought  to  be 
set  aside  ?  A  person  applying  to  this  court  ought  to  show  dil- 
igence and  dispatch :  it  is  not  fair  to  call  upon  a  person  to  defend 
his  conduct  at  that  distance  of  time.  For  eighteen  years  the  de- 
fendant has  been  allowed  to  consider  this  as  a  part  of  his  income, 
spending  it  on  his  own  family.  After  so  long  a  time,  the  plain- 
tiff cannot  come  into  a  court  of  equity,  unless  it  can  be  shown 
that  he  had  ever  since  labored  imder  the  same  disability  which 
first  led  him  into  the  transaction ;  but  there  is  no  evidence  to  that 
effect ;  there  is  evidence  of  his  having  subsequently  possessed 
abundant  means.    We  prove  his  receipt  of  large  sums. 

The  Master  of  the  Rolls  : — ^The  receipt  of  sums  is  nothing ; 
for  a  man  may  have  demands  upon  him  to  ten  times  the  amount 

Mr.  PemberUm  read  a  passage  from  the  defendant's  answer,  that 
the  plaintiff  had  kept  saddle  and  other  sporting  horses,  and  was 
lately  the  owner  of,  and  about  to  run  a  horse,  so  that  defendant 
believed  the  plaintiff  oould  not  have  delayed  instituting  proceed- 
ings against  tiie  defendant  for  want  of  proper  means. 

The  Master  of  the  Rolus: — ^Then  the  defendant  has,  by  his 

(a)  18  Ves.  313. 
^)  2  Dow,  289. 
(c)  6  Vea.  266. 

Vol.  I.  26 
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answer  rendered  it  necessary  that  the  plaintiff  should  show  why 
he  did  not  proceed  sooner. 

Mr.  Pembertan : — ^Due  diligence  ought  to  be  evinced  by  a  party 
who  applies  for  the  extraordinary  aid  of  this  court.  In  Chregory 
V.  Gregory, (a)  a  suit,  after  a  lapse  of  eighteen  years,  was  dismissed. 
PurceU  V.  Macna7ruira.{b)  Ignorance  on  the  part  of  the 
[*424]  plaintiff  there  *was  none ;  he  knew  the  value  of  the  prop- 
erty well;  difficulty  in  pursuing  his  remedy  he  had 
none,  for  he  had  sufficient  means,  and  he  consulted  a  solicitor. 
The  premises  are  now  pulled  down,  so  that  their  former  state  is 
quite  a  matter  of  conjecture ;  and  those  who  could  give  evidence 
in  the  plaintiff's  favor  have  died  one  after  the  other.  I  trust  your 
Honor  will  be  of  opinion,  that  however  questionable  this  trans- 
action might  have  been  originally,  still,  that,  after  the  lapse  of 
eighteen  years,  the  plaintiff  is  not  entitled  to  come  here  and  seek 
relief. 

Mr.  Pemberion  was  about  to  read  evidence. 

The  Master  of  the  Rolls: — I  had  better  call  upon  the 
plaintiff.  The  only  difficulty  is  the  point  as  to  the  time  which 
has  elapsed. 

Mr.  Bickersteth  then  read  evidence  to  explain  that  the  plaintiff 
did  not  proceed  sooner  from  the  state  of  his  circumstances ;  and 
which  stated  that  the  plaintiff  was  in  a  state  of  embarrassment 
down  to  1824. 

The  Master  of  the  Rolls  : — The  question  is,  whether  what 
has  been  proved  accounts  for  doing  nothing  for  eighteen  years, 
and  whether  a  court  of  equity  should  interfere  after  this  lapse  of 
eighteen  years? 

I  am  of  opinion  that  a  court  of  equity  ought  not  to  interfere, 
unless  the  plaintiff  can  show  .that  he  had  not  been  in  a  situation 
to  seek  relief 

(a)  Cooper,  201. 
(6)  14  Yea  90. 
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Mere  evidence  of  embarrassment  is  not  sufficient ;  the  plaintiff 
in  this  case  had  opulent  relations. 

*I  am  of  opinion,  that  a  solicitor  dealing  with  his     [*425] 
client  is  bound  to  show  that  he  has  given  his  client  the 
price  which  he  would  have  advised  his  client  to  accept  from 
another  person. 

I  am  of  Qpinion,  that  that  was  not  the  case  here ;  but  the 
plaintiff  has  not  applied  in  time,  nor  accounted  for  delay. 

Bill  dismissed,  but  without  costs. 


Walsh  v.  Wallinger. 

Will — Powers, 

Bolls- — 1830 :  2d  December. 

A  testator  directed  trasteea  to  sell  his  real  and  personal  estate,  and  pay  the  amount 
of  the  produce  to  his  wife,  trusting  that  she  would  provide  for  his  family,  and  at 
her  decease  that  she  would  give  and  hequeaih  the  same  to  her  children  by  him,  as 
she  should  appoint  The  widow,  by  will,  made  an  appointment  to  five  of  her 
seven  daughters. 

Held,  that  the  appointment  was  void,  all  the  children  being  entitled  to  the  benefit 
of  the  fiind. 

Held,  that  the  widow  could  only  execute  the  power  by  will,  and  that  only  such  of 
her  children  took  an  interest  as  survived  her,  and  consequently  that  the  repre- 
sentative of  a  child  who  died  before  her  could  not  take  any  part  of  the  fUnd. 

J.  W.  A.  Wallinger,  by  his  will  dated  the  19th  January, 
1805,  gave  unto  his  wife,  Matilda,  all  his  personal  estate  and . 
effects  for  her  sole  use;  and  he  gave  and  devised  unto  his 
brother,  Joseph  Wallinger,  William  Baldwin  and  William 
Turner,  and  their  heirs,  his  estate  called  Hare  Hall,  and  other 
lands,  and  all  other  his  real  estate,  in  trust,  to  sell  and  dispose 
of  the  same  as  soon  as  conveniently  might  be  after  his  decease, 
and  after  deducting  the  costs,  and  the  payment  of  all  in* 
cumbrances  and  his  just  debts,  to  pay  the  residue  thereof  unto 
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his  wife,  to  and  for  her  own  use,  benefit  and  dinposal,  trusting 
that  she  would  thereout  provide  for  and  maintain  his  ^nuly, 
and  particularly  his  only  son,  and  at  her  decease,  give  and  be- 
queath the  same  to  her  children  by  him,  in  such  manner  as  she 

should  appoint.    And  the  testator  appointed  his  wife 
[*426]     and  the  said  three  *trustees,  executors  of  Ids  will.    The 

testator  left  one  son  and  eight  daughters  by  his  said  wife. 
The  widow  and  W.  Turner,  proved  the  will,  the  other  two  exe- 
cutors renounced  the  probate,  but  all  three  trustees  took  upon 
themselves  the  execution  of  the  trust.  By  a  deed,  dated  the  29th 
March,  1805,  Matilda  Wallinger,  the  widow,  released  unto  the 
trustees  all  her  right  and  interest,  in  or  to  the  residue  of  the  mo- 
neys to  arise  by  sale  of  the  real  estate,  devised  by  the  testator  in 
trust  to  be  sold,  but  nevertheless  upon  such  trusts  as  the  same 
would  have  been  subject  to  in  the  hands  of  the  said  Matilda 
Wallinger,  widow  of  the  said  testator,  if  he,  instead  of  expressing 
himself  as  trusting,  or  intimating  that  his  said  trustees  should 
trusty  that  his  said  wife  would  thereout  provide  for  and  main- 
tain his  family,  and  particularly  his  only  son ;  and  at  her  decease, 
give  and  bequeath  the  same  to  her  children  by  him,  in  such 
manner  as  she  should  appoint,  had  in  and  by  his  said  will  im- 
peratively directed  her,  the  said  Matilda  Wallinger,  widow,  du- 
ring her  life,  out  of  the  interest  of  the  said  residue,  to  provide  for 
and  maintain  his  children,  and  particularly  his  only  son,  and  at 
her  decease  to  give  and  bequeath  the  whole  of  the  residue  to  her' 
children  by  him,  in  such  manner  as  she  should  appoint. 

The  real  estates  were  sold,  and  in  February,  1815,  there  was 
standing  in  the  name  of  Joseph  Wallinger,  the  surviving  trustee, 
tho  sum  of  2,508t  8  per  cent,  consols;  of  which,  by  indenture 
dated  the  4th  February,  1817,  in  pursuance  of  the  power  re- 
maining in  her  by  virtue  of  the  said  will,  and  of  the  indenture 
of  the  29th  March,  1806,  she  appointed  the  trustees  to  sell  out  so 
much  stock  as  would  produce  1,000Z.,  and  pay  it  to  her  son,  J. 
A.  Wallinger,  for  his  sole  and  separate  use,  and  he  thereby 
agreed  that  he  should  not  be  entitled  to  any  further  share, 
[*427]    unless  his  mother,  by  deed  or  will,  *made  a  further  ap- 
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pointment  in  his  &vor  ;(a)  and  on  the  15th  Februaiy,  1817,  the 
son  entered  into  a  covenant  to  pay  his  mother  6  per  cent,  on 
the  1,000?.  during  her  life. 

Caroline  WaUinger,  one  of  the  daughters,  died  in  June,  1828, 
and  John  Arnold  Wallinger  took  out  administration,  to  her 
effects. 

Mrs.  Matilda  "Wallinger  made  her  will,  bearing  date  the  ISth 
May,  1828,  as  follows : — "This  is  the  last  will  and  testament  of 
me,  Matilda  Wallinger,  at  Nice,  and  as  I  mentioned  in  my  will 
t)earing  date  the  80th  March,  1805 :  My  daughter  Elizabeth 
Franciska,  being  amply  provided  for  by  the  late  Mr.  Fisher  of 
Ealing  Park,  that  she  was  not  to  have  any  share  of  my  property, 
and  I  wish  to  be  understood  that  it  must  remain  so ;  likewise 
Anna  Maria  Daniel,  my  eldest  daughter,  is  not  to  have  any  share 
in  any  of  my  property,  being  likewise  well  provided  for;  like- 
wise my  son,  John  Arnold  Wallinger,  having  had  l,000i  of  me, 
which  was  thought  an  ample  share,  and  as  much  as  could  be 
spared  tram  my  daughters,  but  I  now  bequeath  to  him  50Z.  for 
mourning.  I  do  hereby  direct  and  appoint  that  the  residue  of 
such  trust  moneys  as  are  in  the  stocks,  Ainds  or  securities  and 
annuities,  shall  be  shared  alike  between  my  daughters,  Matilda 
WaHinger,  Charlotte  Wallinger,  Mary  Anne  WaUinger,  Har- 
riett Wallinger,  Louisa  Wallinger,  in  equal  shares  and  propor- 
tions^ and  share  and  share  alike." 

Mrs.  Wallinger,  died  in  May,  1829,  and  left  her  son 
and  seven  of  her  daughters,  of  whom  six  were  ^married,  [*428] 
surviving  her.  At  the  time  of  her  will  and  death  the 
trust  fund  amounted  to  7,276t,  8  per  cent.,  reduced  annuities, 
and  935Z.  3  per  cent,  consols,  standing  in  the  name  of  Joseph 
Wallinger,  who  died  in  December,  1827,  having  appointed  A 
M.  Wallinger,  his  widow,  executrix  thereof 

This  bill  was  brought  by  the  five  daughters,  to  whom  the 

(a)  There  was  no  attempt  to  dLrtarb  thia,  the  sam  appointed  being  about  what 
4be  mm  would  have  received  under  the  principle  of  the  judgment  given. 
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property  was  appointed  by  the  will  of  Matilda  Wallinger,  sub- 
mitting that  her  will  was  a  good  executiou  of  the  power  of  the 
will  of  the  husband,  and  of  the  indenture  of  the  29th  March, 
1805,  and  that  the  stock  ought  to  be  sold  and  divided  amongst 
them. 

By  the  answers  it  was  submitted  that  the  will  of  the  testatrix 
was  void  as  to  the  trust  fund,  by  reason  of  her  having  appointed 
no  part  amongst  the  defendants,  Ann  Maria  Daniel,  Elizabeth 
'  Franciska  Roberts,  or  Caroline  Wallinger,  deceased,  or  her  re- 
presentatives ;  and  the  son  claimed  to  have  a  distributive  pro- 
portion to  make  up  the  1,000Z.  received  by  him  out  of  the  trust 
fund  equal  in  amount  to  the  shares  of  the  other  claimants. 

Mr.  Pemberion  and  Mr.  Longley  for  the  plaintiffs,  argued  that 
the  words  of  the  will  of  the  testatrix  being,  "  In  such  manner  as 
she  shall  appoint,"  show  that  she  was  to  have  a  large  discretion, 
and  cited  Burrell  y.  Burrell,{a)  Civil  v.  Rich^{b)  and  Lord  Al- 
vanley's  observations  on  Burrell  v.  Burrell  in  Kemp  v.  Kemp,{c) 
and  in  Spencer  v.  Spencer,{d)  and  referred  to  the  principles  sano- 
tioned  by  stat.  1  W.  IV,  c.  46. 

Mr.  Tinney  and  Mr.  Temple  for  defendants,  the  two 

[*429]     daughters  not  provided  for  by  their  mother's  will,  *and 

who  survived  her : — Burrell  v.  Burrell  was  apologised 

for  by  Lord  Alvanley ;  Oihson  v.  Kinven^{e)  is  a  case  the  courts 

have  come  back  to. 

Mr.  Bickerstctli  for  John  Arnold  "Wallinger,  the  administrator 
of  Caroline  Wallinger: — ^This  is  not  confined  to  a  trust  for  child- 
ren living  at  the  death  of  Mrs.  Wallinger.  The  words  of  the 
will,  "  In  such  manner,"  must  be  considered  as  pointing  to  the 
shares  or  proportions.  The  authority  oi  Burrell  y,  Burrell^  haa 
been  doubted.     Vanderzee  v.  Aclom,{g) 

(a)  Ambl  660,  before  Lord  Camden.  (d)  3  Vea.  362. 

(ft)  1  Ch.  Ca.  309.  (e)  1  Vera.  66. 

(c)  6  Vea.  849,  to)  4  Vea.  710. 
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Mr.  Pemberton  in  reply  : — ^Tn  Kemp  v.  Kemp^  the  word 
"  amongst"  was  the  ground  of  the  decision.  Gibson  v.  Kinver  is 
not  itconcilable  with  Burrell  v.  Burrell,  Oibson  v.  Kinver  was 
an  early  case.  Unless  Burrell  v.  Burrell  is  to  be  overruled,  your 
Honor  will  not  hold  the  power  to  be  ill  executed.  The  whole 
doctrine  is  extremely  artificial,  and  will  now,  fortunately  for  the 
ends  of  justice,  be  entirely  swept  away. 

The  Master  of  the  Rolls  : — ^The  decisions  are  to  be  followed 
as  precedents.  The  testator  gave  the  residue  to  his  wife,  trust- 
ing that,  at  her  decease,  she  would  give  and  bequeath  the  same 
to  her  children  by  hinu  Do  the  words  "in  such  manner  as  she 
shall  appoint"  mean  a  right  to  exclude  any?  Under  such  words 
it  has  been  decided  that  all  the  children  should  take»  All  chil- 
dren capable  of  taking  by  gift  and  bequest  of  the  mother  take  an 
interest  here.  John  Arnold  Wallinger  has  excluded  himself 
and  can  take  nothing. 

December  6th. — Mr.  Pemberton  and  Mr.  Longley : — The 
remaining  question  is,  whether  a  representative  *of  a  [*430] 
deceased  child  can  take  a  share  in  default  of  appoint- 
ment? There  are  two  recent  decisions,  which  clearly  establish 
that  such  representatives  cannot  take.  Kennedy  v.  Kmg8ton,(a) 
Needham  v.  Smith  ;{b)  and  there  are  no  cases  contrary  to  these  de- 
cisions. The  words  "rfo,"  "feyo," — "I  give  and  bequeath,"  are 
usual  testamentary  phrases ;  and  the  testator  in  this  case  having 
empowered  his  wife  to  give  and  bequeath,  could  only  have  con- 
templated a  disposition  by  her  by  will,  and  only  such  children 
could  take  under  her  will  as  might  survive  her.  Doe  dem, 
Thorley  v.  Thorley^{c)  and  JusiiniarHs  InstituteSj  lib.  2,  tit  20,  par. 
80,  31. 

Mr.  Tinney  and  Mr.  Temple  for  oth^r  parties  in  the  same  in- 
terest. 

Mr.  Bickersteih  for  the  administrator  of  Caroline  Wallinger : — 

(a)  2  Jac  ft  Walk.  431. 

(b)  4  Ru8&  318. 

(c)  10  East  438. 
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llie  children  took  a  vested  interest,  and  the  widow  a  power  of 
aippointment.  The  mode  of  divesting  that  interest  was  an  s^tual 
aippointment  by  the  widow.  She  had  it  in  her  power  to  make  a 
provision  in  her  lifetime,  as  she  in  part  did  for  John  Wallin- 
ger.(a)  Boyle  v.  Bishop  oj  Peierhorongh^i}))  Butcher  v.  Buicher,{c) 
Malim  V.  Keightley,{d)  Malim  v.  Barker^(e)  OrcLce  v.  Wil8on.{g) 
It  is  immaterial  whether  done  by  deed  or  will,  the  interest  being 
vested,  subject  only  to  be  divested  by  an  execution  of  the  power. 
The  question  was  whether  the  lady,  upon  the  marriage  of  any  of 

her  children,  could  make  a  settlement  ?  Could  she  not, 
[*^481]     as  she  did,  *upon  the  son  setting  up  in  business,  when 

she  made  him  an  advance  of  1,000Z.  ?  The  will  is  a  bad 
appointment,  for  it  excludes  two  of  the  children,  who  were  living 
at  the  death.  There  is  no  case  like  this  in  its  circumstances,  yet 
upon  the  general  principle  of  a  vested  interest,  liable  to  be  di- 
vested by  the  execution  of  a  power,  and  that  execution  having 
jEailed  by  the  execution  being  imperfect,  the  interest  has  not  di- 
vested. 

Mr.  Cooke  with  Mr.  Bickersteth : — Every  object  of  the  power 
took  a  vested  interest,  and  in  the  event  of  any  of  them  dying 
during  the  life  of  the  donee  of  the  power,  the  share  of  the  person 
dying  went  to  that  person's  next  of  kin. 

The  Master  of  the  Rolls  : — 'fhe  question  is,  whether  this 
is  a  general  power,  or  a  power  limited  in  the  mode  of  execution 
to  a  will  ?  I  hold  the  words  "  give  and  bequeath"  are  only  tes- 
tamentary, and  the  power  given  could  only  be  executed  by  wilL 
The  words  of  the  will  do  not  give  a  vested  interest  to  the  chil- 
dren, consequently  the  representative  of  Caroline  Wallinger,  who 
died  before  her  mother,  could  not  take,  and  those  only  could  take 
who  survived  the  donee  of  the  power. 

Declare  that  under  the  will  of  J.  W.  A.  Wallinger,  the  wife 

(a)  1  Roper  on  Legacies,  537.  (d)  2  Ves.  Jun.  333. 

(h)  1  Ves.  jun.  299.  (e)  3  Ves.  jun.  ItOr. 

(c)  1  V.  &  B.  90. 
(Sf)  Rolls  MS.  October,  1811 ;  Sugden  on  Powen»  210,  2d  edit 
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had  virtually  an  estate  for  life  only  in  the  residue,  with  a  power 
0f  apiXMDtment  by  her  will  only ;  that  the  words  "  give  and 
bequeath"  were  testamentary ;  that  consequently  only  children 
alive  at  the  death  of  the  wife  could  have  taken  under  her  ap- 
pointment ;  and  only  such  children  could  take  (they  having  no 
vested  interest  in  them  in  the  wife's  lifetime  under  the  testator's 
will,)  in  defiralt  of  appointment.  Hence,  that  Caroline 
*Wallinger,  who  died  in  her  mother's  lifetime,  had  no  [*482] 
vested  interest,  and  defendant  John  Wallinger,  her  re- 
presentative! can  take  nothing  in  her  right 

Costs  of  all  parties  out  of  the  estate.  Costs  of  Mrs.  A.  M. 
Wallinger,  the  trustee,  as  between  solicitor  and  client,  including 
her  previous  reasonable  expenses  relating  to  the  trusts. 

Decree  that  Ihe  appointment  of  the  trust  fund  made  by  the 
t^ill  of  Matilda  Wallinger  is  void,  and  that  the  trust  funds  are 
divisible  between  the  only  children  of  John  Wallinger,  Arnold 
Wallinger,  Esq.,  deceased,  the  testator  in  the  pleadings  named, 
who  were  living  at  the  time  of  the  death  of  the  said  Matilda 
Wallinger,  (except  the  defendant  John  Arnold  Wallinger,)  in 
equal  seventh  parts.  The  decree  went  on  to  order,  that  some  of 
the  married  ladies  who  resided  abroad  should  attend  certain  per* 
BOfns  named  in  the  decree,  to  be  examined  as  to  the  disposal  of 
iSheir  8hare8.(l) 

Reg.  lib.  1829,  B.  p.  618. 

(1)  A  power  to  ezecaton  "  to  sell  or  exchange  his  (testator's)  real  estate,  as  they 
might  judge  neoesaary  for  the  advantage  of  his  estate/*  is  a  naked  power,  and  must 
be  executed  by  all  the  executora  Woobridge  y.  WatkinSj  3  Bibb,  350.  A  power,  in 
a  will  to  executors  to  sell,  is  a  naked  power,  and  g^ves  neither  right  of  property  nor 
right  of  action.  Jameson  v.  Smiih^  4  Bibb,  307.  A  naked  power  to  executor  to 
sell,  does  not  at  common  law  survive.  Osgood  v.  FrankUn^  2  Johns.  Ch.  Rep.  1 ;  A 
(7.,  14  Johns.  Rep.  627  ;  Bergen  v.  Bennett^  1  Gai  Ca.  16.  But  if  executors,  having 
power  to  sell  the  real  estate,  are  vested  with  any  interest,  legal  or  equitable  in  the 
estate,  the  power  survives.  lb.  So^  if  the  executors  are  charged  with  a  trust,  rela- 
tive to  the  estate,  and  depending  on  the  power  to  sell,  the  power  survives,  lb. 
Where  a  naked  power  is  given  by  law  to  an  officer,  or  other  person,  that  power 
must  be  strictly  pursued,  especially  if  such  proceedings  involve  a  forfeiture ;  and  it 
devolves  on  him  who  claims  a  right  under  the  exercise  of  such  power,  to  show  that 
it  waS)  in  all  respects,  exactly  pursued.     Therefore,  where  land  is  sold  By  a  sheri^ 
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for  non-paTment  of  taxes,  it  is  inoumbent  on  the  purohaaer  to  show  that  all  the  steps 
have  been  regularly  taken  which  the  law  requires  in  such  cases.  NaU^a  rep^a  r 
Fenwicky  4  Randolph,  585.  Where  several  persons  are  appointed  trustees^  or  have 
power  to  act  for  a  mere  private  (not  a  public)  purpose,  they  must  all  join  in  execu- 
ting the  trust  or  power.  ThiiB  rule  applies  as  well  to  trusts  coupled  with  an  interest, 
or  surviving  trusts,  as  to  naked  powers.  And  if  this  rule  be  not  complied  with,  the 
act  is  merely  void,  not  voidable  only ;  and  a  stranger  may  object  the  defective  exe- 
cution. Sinclair  v.  Jackson^  8  Cowen,  643.  A  power  coupled  with  an  interest,  does 
not  expire  with  the  death  of  the  person  creating  it  ffmnt  v.  Boamanierie,  2  Mason, 
244.  A  naked  power  does  not  necessarily  expire  with  the  death  of  the  person 
creating  it  It  may  necessarily  be  such  as  can  be  exercised  only  after  the  death  of 
suoh  party,  as  a  power  to  executors  to  sell  lands.  lb.  A  naked  power,  which  dies 
with  the  party  creating  it,  is  such  as  requires  the  power  to  be  executed  in  the  name 
and  as  the  act  of  the  grantor,  and  not  of  the  grantee.  As  a  power  of  attorney  to  ex- 
ecute an  instrument  or  do  other  acts  in  the  name  of  the  grantor.  lb.  A  power  of 
attorney  given  as  a  collateral  security  for  a  debt  is  irrevocable  by  the  grantor;  but 
it  dies  with  the  grantee.  It  is  not,  in  the  sense  of  the  law,  a  power  coupled  with 
an  interest.  lb.  A  testator  devised  as  follows:  "I  will  and  bequeath  that  the 
plantation  I  now  live  on  be  sold  at  public  or  private  sale,  and  the  proceeds  thereof 
be  laid  out  in  land  in  the  Indiana  territory,  and  the  right  thereof  vested  in  my  ne' 
groes,  each  or  all  of  them  with  their  increase,  to  whom  I  give  their  entire  fineedon^ 
and  the  seitling  of  them  on  the  above  named  land  under  the  direction  of  my  execu- 
tors." Held,  that  the  legal  estate  was  not  vested  in  the  executors ;  that  they  had 
but  a  bare  power  to  sell,  which,  when  executed,  vested  the  estate  in  the  purchaser, 
under  the  will  Hope  v.  JoJinson^  2  Yerger,  123.  A  power  coupled  with  an  interest 
is  not  revocable.  Hancock  v.  BymCy  6  Dana,  514.  In  the  construction  of  powers  of 
sale  in  a  wUl,  the  intention  of  the  testator  is  much  reg^ded.  Osgood  v.  Franklin,  2 
Johns.  Gh.  Rep.  1 ;  8.  (7.,  14  Johns.  Rep.  61*7,  on  appeal ;  S.  P.  Bergen  v.  Bennett^ 
1  Cai.  Ca.  16.  If  all  the  executors  named  in  a  will  have  power  to  sell,  and  some 
refbse  to  act,  the  sole  acting  executor  has  power  in  New  York,  under  the  statute, 
(N.  R.  L.,  vol  I,  p.  366,)  to  sell  Davoue  v.  Fanning,  2  Johns.  Ch.  Rep.  264.  If  a 
will,  appointing  executors,  directs  lands  to  be  sold,  without  saying  expressly  who 
shall  sell,  the  executors,  it  seems,  must  exercise  this  power.  lb.  Executors  with 
a  power  to  sell  cannot  sell  by  attorney.  Bergen  v.  Duff,  4  Johns.  Ch.  Rep.  368. 
Where  a  power  was  given  to  B.  and  C,  executors,  to  sell  certain  lots  of  land,  i^ 
under  the  circumstances  of  the  times,  they  should  deem  it  prudent,  held,  that  an 
agreement  for  the  sale  entered  into  by  B.,  for  himself  and  C,  under  a  power  of  at- 
torney fix>m  the  latter,  was  not  valid,  the  power  to  sell  being  a  personal  trust  and 
confidence,  to  be  exercised  by  them  jointly.  lb.  A  devise  to  executors  in  trust 
for  0.  for  life,  and  if  she  died  without  issue,  the  remainder  over,  with  power  to  the 
executors  "  to  sell  and  dispose  of  so  much  of  the  real  estate  as  should  be  necessary 
to  fiilfll  the  will,"  is  sufficient  to  authorize  the  executors  (the  persons  in  remainder 
being  infants)  to  execute  leases  for  years,  of  the  real  estate,  upon  such  terms  as 
would  carry  the  testator's  intention  into  effect  Hodgeaon  v.  Biker,  5  Johns.  Ch 
Rep.  163.  Where  a  trustee  is  directed  to  sell  the  trust  property  "at  public  auction 
or  otherwise,  in  whole  or  in  parcels,  on  giving  three  week's  notice,"  fta,  the  direc- 
tions as  to  notice  apply  to  a  Bale  at  public  auction,  and  the  trustee  having  a  discre- 
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tion,  a  ixivate  sale  by  him  ia  rolid.  Minuse  v.  Cox^  5  Johns.  Ch.  Rop.  446.  But  at 
all  events  the  same  would  be  valid,  so  as  to  coiifor  a  good  title,  though  the  trustee 
might  be  responsible  for  any  deficiency  of  the  price  below  the  real  value  of  the  land. 
lb.  A  power  to  mortgage  includes  in  it  a  power  to  authorize  the  mortgagee  to  aeU 
in  default  of  payment.  Wilson  v.  Troup,  1  Johns.  Ch.  Rep.  32.  A  power  of  attor- 
ney, executed  to  a  third  person,  authorizing  him  to  sell  mortgaged  premises  on  de- 
fiuilt  of  payment,  for  the  benefit  of  the  mortgagee,  is  a  valid  power  for  such  purpose ; 
and  after  a  bona  fide  sale  made  under  the  power,  proper  notice  having  been  g^ven  by 
advertisement,  no  equity  of  re<l9mption  remains  in  the  mortgagor,  or  those  claiming 
under  him.  Britbane  v.  SUntghUm,  17  Ohio  Rep.  482.  Such  sale  will  be  binding, 
though  made  during  the  pendency  of  a  bill  in  Chancery  to  foreclose  the  mortgage. 
lb. 


*F0SBR00KE  V.  BaLGUY  AND  OTHERS.  [*433] 

Practice, 

Westminster  Hall. — 1830:  Monday,  21st  June. 

The  eighth  of  Lord  Lyndhurst's  orders,  applies  only  to  the  answer  to  exceptions. 

This  was  the  petition  of  the  plaintiff,  stating  that  the  defend- 
ant filed  his  answer  in  this  cause  on  the  8d  February,  1830,  to 
which  exceptions  were  filed  on  the  22d  March  following.  By 
an  order  bearing  date  the  30th  day  of  March,  it  was  referred  to 
the  master  in  rotation,  to  look  into  the  bill,  and  the  answer  and 
the  exceptions  taken  thereto  by  the  plaintiff,  and  certify  whether 
the  answer  was  sufficient  in  the  points  excepted  to  or  not.  The 
master,  by  his  report,  dated  22d  April,  certified  the  defendant's 
answer  to  be  insufficient  in  the  whole  of  the  exceptions  taken 
thereto,  and  allowed  the  defendant  one  month's  time  to  put  in 
his  further  answer.  The  report  was  filed  on  the  24th  of  April, 
on  which  day  the  petitioner  obtained  an  order  to  amend  his  bill, 
and  that  the  defendant  should  answer  the  amendments  at  the 
same  time  that  he  answered  the  exceptions.  The  amended  bill 
was  filed  on  the  14th  May,  1830.  By  an  order,  bearing  date  7th 
June,  it  was  ordered,  that  the  defendant  should  have  a  commisr 
fiion  to  take  his  answer  to  the  amendments  and  exceptions^  and 
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six  weeks'  time  to  return  the  same.    The  last  mentioned  order 
was  made  ex  parte. 

The  prayer  was,  that  this  order  might  be  dischax^ed  for  ir- 
regularity. 

Mr.  Sogers  for  the  petitioner : — ^The  ojder  for  reference  was  on 
the  30th  March ;  the  master  on  the  22d  April,  reported 
[*4S4:]    the  answer  insufficient,  *and  gave  a  month's  time  to  an- 
swer.   The  order  complained  of  is  irregular. 

Mr.  CampbeU: — ^The  plaintiff  did  not  file  his  amended  bill 
until  the  14th  of  May,  1880,  being  the  last  day  of  the  three  weeks 
after  the  order  to  amend,(a)  so  that  according  to  the  plamtiff 's 
Construction,  we  should  only  have  had  firom  the  14th  to  the 
20th  to  answer  the  amended  bill.  It  would  be  a  most  oppres- 
sive construction  of  the  eighth  order,(6)  if  it  were  held  that  the 
defendant  must  answer  the  exceptions  and  amended  bill  within 
the  month  given  for  answering  the  exceptions  by  the  master. 

The  Master  op  the  Bolls: — ^I  am  of  opinion  that  the  eighth 
order  applies  only  to  the  answer  to  exceptions.  I  must,  there- 
fore, dismiss  the  petition  with  costs. 

(a)  Every  order  ftr  leave  to  amend  the  bill,  nmst  contain  an  undertaking  by  the 
tlie  plainti£E;  to  amend  the  bill  within  three  weeks  from  the  date  of  the  order. 

(6)  The  eighth  order  is  as  follows : — 

That  if  upon  a  reference  of  exceptions  the  master  shall  find  the  answer  insofli- 
otent,  he  sliall  fix  the  time  to  be  allowed  for  putting  in  a  fbrther  answer,  and  shall 
flpedfy  the  same  in  his  report,  from  the  date  whereof  such  time  shall  run ;  and  it 
Aall  not  be  neoessaiy  for  the  plamtifif  to  serve  a  subpoena  for  the  defendant  to  make 
a  better  answer.  And  any  defendant  who  shall  not  put  in  a  ftirther  answer  withia 
the  time  so  allowed,  shall  be  in  contempt^  and  be  dealt  with  accordingly. 

8ee  Brown's  Practice  of  the  High  Court  of  Chancery,  Vol  I,  p.  24. 
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♦Between  Sir  Charles  Cockerell,  Bart.,  Henry  [*486] 
Trail,  Sir  Charles  Richard  Blount,  Bart.,  The 

MOST  NOBLE  GeORQE  DuKE  OF  MARLBOROUGH  AND  JaMES 

Blackstone,  LL.D.,  Plaintiffs;  and  Francis  Cholmeley, 
Esq.,  Defendant.{a) 

Power  of  Sale. — Timber. — Effect  of  Agreement  in  Equity  to  Execute 
a  Power  of /Sale. — Mistake. — Acquiescence. — ConfirmaXion. ' 

Rolls. — 1830:  16th  March. 

Sir  H.  E.  by  his  will,  devised  his  lands  to  trustees,  to  the  use  of  his  oldest  son  for 
life,  aans  waste^  and  in  strict  settlement,  with  remainders  over,  under  which  the 
defendant  ultimately  became  tenant  in  tail  in  possession ;  and  the  testator  gave 
liis  trustees  a  power  of  sale,  with  th^  consent  of  the  tenant  for  life.  The  lands 
were  sold  for  a  price  fixed,  exclusive  of  the  timber,  which  was  to  be  valued,  and 
the  amount  of  the  valuation  paid  to  the  tenant  for  life.  By  the  oonveyances  the 
surviving  trustee,  in  consideration  of  the  price  fixed,  conveyed  the  land  to  the 
purchaser ;  and  the  tenant  for  life,  in  consideration  of  the  value  of  the  timber, 
which  had  then  been  determined,  conveyed  the  timber  to  the  purchaser. 

Heldf  that  this  was  a  bad  execution  of  the  power  in  a  court  of  equity. 

The  plaintiff  having  endeavored  to  show  that  there  was  in  the  letters  which  passed 
prior  to  the  conveyance,  an  agreement  for  the  sale  of  the  estate  and  timber,  with- 
out  any  stipulation  that  the  price  of  the  latter  should  be  paid  to  the  tenant  for 
life,  pressed  the  court  to  aid  the  execution  of  the  power,  but  the  court  being  of 
opinion  that  there  was  not  such  an  agreement,  and  that  it  was  understood  by  the 
parties  that  the  tenant  for  life  was  to  receive  the  value  of  the  timber,  and  that  the 
drawer  of  the  instrument  had  not  mistaken  the  intention  of  the  parties,  reiiisedto 
aid  the  execution  of  the  power. 

Held,  that  acquiescence  in  a  transaction  cannot  be  maintained,  unless  it  be  shown 
that  the  party  whose  interest  are  affected  knew  not  only  the  &ct8  which  affected 
his  interest,  but  the  legal  effects  of  those  facts  upon  that  interest 

Sir  Henry  Englefibld,  by  his  will,  on  the  27th  day  of  No- 
vember, 1778,  gave  the  manor  of  Early,  and  his  manor  and 
mansion-house  called  White  Knights,  and  all  and  every  his 
messuages,  lands,  tenements,  wood-grounds,  rents,  tithes  and 
hereditaments,  situate  in  the  parish  of  Sonning  St.  Giles*,  in 
Beading  and  Englefield,  or  elsewhere  in  the  county  of  Bucks, 
unto  Lord  Cadogan  and  Sir  Charles  Bucke,  and  to  their  heirs, 
to   the  use  of   his   son,   Henry   Charles  Englefield,  for  lifb 

(a)  S,aiKkU.  418. 
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[*436]  *sans  waste  arid  in  strict  settlement ;  remainder  to  his 
second  son,  Francis  Michael  Englefield,  in  strict  set- 
tlement; remainder  to  testator's  daughter,  Teresa  Anne  Engle- 
field, in  strict  settlement ;  with  divers  remainders  over.  And 
the  said  testator,  by  his  will,  declared  that  it  should  be  lawful  for 
the  trustees,  or  the  survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, from  time  to  time  and  at  all  times  during  the  lives  of  H. 
C.  Englefield,  F.  M.  Englefield  and  T.  A.  Englefield,  or  during 
the  life  or  lives  of  any  or  either  of  them,  at  the  request  and  by 
the  direction  or  appointment  of  the  person  who,  for  the  time 
being,  should  be  in  possession  of  or  entitled  to  the  rents  and 
profits  of  the  said  manor  and  tenements  by  virtue  of  the  limita- 
tions therein  contained,  signified  by  any  deed  or  writing,  deeds 
or  writings,  under  hand  and  seal,  attested  by  two  witnesses,  to 
make  sale  and  dispose  of  all  or  any  part  or  parts  of  the  manor 
and  tenements  aforesaid,  to  any  person  or  persons  whomsoever, 
either  together  or  in  parcels,  for  such  price  or  prices  in  money, 
or  in  any  other  equivalent,  as  to  the  trustees  should  seem  just 
and  reasonable ;  and  to  that  end  for  the  trustees  by  deed  or 
*  writing  under  their  hands  and  seals,  sealed  and  delivered  in  the 
presence  of  two  or  more  witnesses,  to  revoke,  determine  or  make 
void  all  and  every  or  any  of  the  use  and  uses,  trusts,  estates, 
powers,  provisoes  and  limitations  thereinbefore  limited,  and  ap- 
point the  manor  and  t^jnements  aforesaid,  whereof  the  uses 
should  be  revoked  either  unto  such  purchaser  or  purchasers,  his, 
her  or  their  heirs,  or  otherwise  to  limit  such  new  or  other  use 
or  uses  as  should  be  requisite ;  and  upon  payment  and  receipt 
of  the  money  arising  from  the  sale,  to  give  and  sign  proper  re- 
ceipts, whioli  should  be  sufficient  discharges.  The  purchase 
money  to  be  laid  out  by  the  trustees,  with  the  like  consent,  in 
the  purchase  of  other  lands,  to  be  settled  to  the  like 
[*437]  uses;  and  in  the  ^meantime  to  be  placed  out  on  real  or 
government  security. 

In  1782,  Teresa  Anne  Englefield  married,  and  the  defendant, 
Francis  Cholmeley^  is  her  eldest  son,  and  the  first  tenant  in  taiL 

The  bill  stated  the  preceding  facts,  and  that  William  Byan 
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Martin,  Esq.,  having  caused  an  application  to  be  made  to  Joseph 
Pearson,  the  solicitor  of  Sir  Henry  Charles  Englefield,  for  the 
purchase  of  the  manor,  mansion-house  and  premises,  he  wrote  to 
Sir  Henry  upon  the  subject,  and  Sir  Henry,  by  letter,  answered 
Mr.  Pearson,  that  the  price  was  12,000  guineas,  exclusive  of  the 
timber,  which  at  a  fair  valuation,  he  fancied,  would  come  to  2,000 
more.  Ultimately,  after  a  great  number  of  letters  had  passed, 
Mr.  Martin  acceded  to  the  proposition ;  but  the  furniture  was  to 
be  included  in  the  12,000  guineas.  Mr.  Martin  was  to  have  the 
manorial  rights,  but  not  the  ground  or  soil  of  the  commons  and 
lands  not  purchased.  And  Mr.  Martin  also  agreed  to  buy  the 
fox  holds^  other  parts  ofUie  premises  devised  by  the  will,  for  800Z. ; 
so  that  the  purchase  money  amounted  to  18,400Z. ;  and  the  tim- 
ber was  valued  at  2,446Z.  7^.  6d. 

Sir  H.  C.  Englefield  communicated  this  to  Lord  Cadogan,  the 
surviving  trustee,  and  requested  him  to  revoke  the  uses  and  con» 
vey  the  property  to  Mr.  Martin,  for  the  considerations  aforesaid ; 
and  Lord  Cadogan  approved  of,  consented  to,  and  adopted  the 
agreement,(a)  and  undertook  and  agreed  to  execute  the 
necessary  deeds  *for  carrying  the  same  into  execution,  [*438] 
but  it  was  agreed  that  the  value  of  the  timber  should  be 
paid  to  Sir  H.  C.  Englefield  for  his  own  use.  An  indenture, 
bearing  date  the  12th  of  May,  1783,  was  then  made  and  exe- 
cuted, which  recited  that  Lord  Cadogan,  by  virtue  of  the  power 
in  the  will,  at  the  request  and  by  the  direction  of  Sir  H.  C.  En- 
glefield, testified  by  that  writing  under  his  hand  and  seal,  and 
contracted  and  agreed  with  Mr.  Martin  for  the  sale  to  him  of  the 
manor  of  White  Knights,  with  the  rights,  royalties,  manors  and 
appurtenances  thereto  belonging,  except  as  thereinafter  is  ex- 
cepted, and  also  the  capital  mansion  and  mansion-house  called 
White  Knights,  with  the  out-houses,  edifices,  yards,  gardens,  or- 
chards and  other  appurtenances  thereto  belonging ;  and  the  fix- 
tures, household  goods,  furniture,  garden  tools,  implements  and 
utensils  in  and  about  the  same,  and  of  the  messuage,  park,  lands, 
tithes  and  hereditaments  in  the  parishes  of  Soning  and  St.  Giles', 

(a)  The  defendant,  by  his  answer,  alleged  that  Lord  Cadogan  did  not  interfere 
with  the  sale  Of  the  timber,  or  judge  of  the  reasonablenees  of  its  price. 
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in  the  county  of  Berks,  at  the  price  of  18,400t ;  and  that  the 
said  Sir  H.  C.  Englefield,  who,  as  tenant  for  life,  without  im- 
peachment of  waste,  was  entitled  to  the  timber  and  trees  standing 
and  growing,  and  being  on  the  said  premises  so  agreed  to  be  sold 
to  the  said  W.  'B.  Martin,  had  agreed  to  sell  the  said  timber  and 
timber  trees  unto  the  said  W.  B.  Martin  for  2,148Z.  By  this 
deed.  Lord  Cadogan,  in  consideration  of  13,400Z.  with  the  re- 
quired consent,  revoked  the  uses  created  by  the  will,  and  limited 
and  appointed  the  premises  unto  W.  B.  Martin  and  Martin  York, 
and  their  heirs,  to  the  use  of  them  and  the  heirs  and  assigns  of 
Martin  York.  But  nevertheless,  as  to  the  estate  of  Martin  York, 
his  heirs  and  assigns,  in  trust  for  W,  B.  Martin,  his  heirs  and  as- 
signs.    By  a  further  witnessing  part.  Lord  Cadogan  and  Sir  H. 

C.  Englefield  and  Dame  Katherine  Englefield,  granted 
[*439]     unto  W.  B.  Martin  and  *Martin  York  the  manor  of 

White  Knights,  &c.,  (save  the  ground  and  soil  of  the 
conunons,  waste  lands  and  other  commonable  places  within  the 
manor,  and  the  right  of  depasturing  cattle  on  the  same,  in  respect 
of  the  other  hereditaments  devised  by  the  will,  and  all  timber  on 
the  said  commons,  and  also  any  allotment  which,  upon  an  enclo- 
sure of  the  commons,  might  be  made  of  the  manor  of  White 
Knights.)    To  hold  as  in  the  appointment. 

By  a  further  witnessing  part,  Sir  H.  C.  Englefield,  in  consid- 
eration of  2,448/.,  conveyed  the  timber  and  fruit  trees,  to  hold  in 
like  manner:  and  by  another  witnessing  part,  in  consideration  of 
the  13,400Z.  paid  to  Lord  Cadogan,  Sir  H.  C.  Englefield  assigned 
the  fixtures,  household  goods,  furniture,  implements,  utensils  and 
other  movables  in  and  about  the  premises  unto  W.  B.  Martin, 
his  executors  and  assigns. 

Some  doubts  having  arisen  about  the  transaction  as  to  the  tim- 
ber, the  sum  of  2,448Z.,  and  the  dividends  thereon,  amounting 
altogether  to  the  sum  of  8,681Z.  4«.  3d.  were,  by  Sir  H.  C.  Engle- 
field, transferred  to  Lord  Cadogan  upon  the  trusts  of  the  wilL 

The  estates  so  purchased  by  Mr.  Martin,  became  vested  in  the 
Duke  of  MarlbcNTOUgh,  (then  Marquis  of  Blandford,)  Thomas 
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Coutts  and  James  Blackstonc,  in  trust  for  W.  B.  Martin,  and 
they  by  indentures  bearing  date  the  13th  and  14th  of  February, 
181-i,  mortgaged  the  property  in  fee  to  Archibald  Paxton,  Sir 
William  Paxton,  Sir  Charles  Cockerell  and  Henry  Trail,  to  se- 
cure 45,000i  advanced  and  lent  to  the  Duke  of  Marlborough, 
with  interest 

By  a  deed  dated  the  10th  of  November,  1814,  the  Duke  of 
Marlborough  ftirther  mortgaged  the  prof)erty  to  Sir 
♦Charles  Cockerell  to  secure  20,000?.  navy  five  per  cents.    [*440] 
and  the  dividends. 

Lord  Cadogan  having  died,  leaving  his  eldest  son  a  lunatic,  an 
act  of  Parliament  was  passed  appointing  new  trustees,  and  in 
that  act  the  sale  to  Mr.  Martin  was  recited,  and  the  moneys  and 
securities  in  which  the  purchase  money  was  invested  were  di- . 
rected  to  be  transferred  to  the  new  trusteas. 

The  sum  of  4,2822. 14^.  9(f.,  part  thereoi^  (and  which  included 
the  purchase  money  of  the  timber,)  was,  in  November,  1819,  sold 
out  with  the  privity  of  the  defendant,  and  with  his  consent  ap- 
plied in  defraying  the  costs  of  the  act  of  Parliament,  the  expenses 
of  enclosure  and  exchange  of  other  lands  devised  by  the  will ; 
and  other  charges  relating  to  the  trust  estates.  Some  part  of  the 
purchase  money  had  been  previously  applied  to  the  purchase  of 
land  tax  of  other  estates  of  Sir  H.  Englefield. 

Under  a  decree  in  a  suit  of  Chancery,  wherein  Mr.  Paxton  and 
his  co-mortgagees  were  plaintiflfe,  and  the  trustees  of  Mr.  Martin 
were  defendants,  the  property  purchased  by  Mr.  Martin  was  sold 
to  the  plaintiff.  Sir  Charles  Richard  Blount,  for  37,0002. 

By  the  death  of  Sir  H.  C.  Englefield,  the  first  tenant  for  life, 
without  issue  in  1822,  (the  second  son  of  the  settler  having  pre- 
viously died  without  issue,  and  Teresa  Anne,  the  daughter  of  the 
settler,  having  died  on  the  3d  of  October,  1810,)  the  defendant, 
the  son  of  Teresa  Anne,  who  was  of  age  in  June,  1804,  became 
tenant  in  tail  in  possession ;  and  in  July,  1822,  presented  a  peti- 

VoL.  L  26 
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tion  to  the  Master  of  the  BollS;  setting  forth  the  sale  to  Mr.  Mar- 
tin, and  the  said  application  of  the  sum  of  4,2822.  Us. 

[*441]  *9(L,  and  praying  that  the  trustees  might  be  directed  to 
assign  the  sum  of  12,500/.,  and  another  small  sum,  both 

the  purchase  moneys  of  Mr.  Martin  to  the  petitioner,  and  after  a 

reference  to  the  master,  an  order  was  made  accordingly. 

The  bill  then  stated,  that  in  Michaelmas  Term,  1828,  the  de- 
fendant brought  his  writ  otformedon,  and  the  question  therein 
was,  whether,  according  to  the  legal  construction  of  the  will  of 
Sir  Henry  Englefield,  and  of  the  indenture  of  the  12th  May, 
1783,  the  power  was  well  executed ;  whereon  the  Court  of  Com- 
mon Pleas  decided,  that  Lord  Cadogan  having  by  that  deed  in- 
tended to  convey  tHe  property  without  the  timber,  the  deed  was 
void,  and  judgment  was  given  for  the  demandant. 

The  bill  charged  confirmation,  and  prayed  that  the  defect  in 
the  execution  of  this  power  might  be  supplied. 

The  defendant,  by  his  answer,  alleged  tTiat  in  consenting  to  the 
act  of  Parliament  and  in  petitioning  the  Rolls,  he  was  entirely 
ignorant  of  the  indenture  of  the  12th  May,  1783,  or  the  nature 
or  effect  thereof,  and  of  the  manner  in  which  the  power  of  sale 
was  exercised,  and  the  estate  and  timber  conveyed. 

Mr.  Pemberton  and  Mr.  Cockerell  for  the  plaintiflfe. 

Mr.  Bickerstetli  and  Mr.  Lynch  for  the  defendant 

The  court  put  the  plaintiffs  to  their  election  to  abandon  the 
writ  of  error  pending  in  the  House  of  Lords  from  a  judgment  in 
the  court  of  law.  And  Mr.  Pefnberton  having  elected  so  to  do, 
the  court  allowed  the  cause  to  proceed. 

[*442]    *The  Master  of  the  Rolls  : — This  is  a  most  unfortu- 
nate case ;  the  plaintiffs  and  the  persons  under  whom 
they  claim  have  acted  with  perfect  fairness  and  integrity. 

The  question  in  this  cause  is,  whether  the  power  of  sale  is  or 
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is  not  well  executed  in  the  consideration  of  a  court  of  equity,  it 
having  been  already  determined  by  a  court  of  law  that  this 
power  has  not  been  well  executed 

Powers  generally  require  certain  formalities  in  the  mode  of 
execution ;  and  if  there  be  a  valuable  consideration,  this  court 
will  aid  the  defective  execution  of  a  poweR 

The  first  inquiry  is,  whether  a  trustee  for  the  sale  of  an  estate 
can  convey  it  with  the  exception  of  the  timber  ?  The  court  of 
law  has  determined  that  no  such  conveyance  can  be  made,  and 
that  this,  therefore,  is  no  execution  of  the  power;  and  if  it  were 
competent  to  this  court  to  give  any  opinion  upon  t!\e  subject,  I 
must  concur  in  the  judgment  which  has  been  given  at  law. 

The  court  of  law  has  determined  what  is  perfectly  plain,  that 
Sir  Henry  Charles  Englefield  could  have  no  right  to  the  sum  of 
2,448?.,  the  price  of  the  timber;  and  that  the  conveyance  by  the 
trustee.  Lord  Cadogan,  was,  therefore,  a  conveyance  which  had 
no  operation,  as  not  being  a  conveyance  under  the  power.  In 
the  opening  of  this  case  two  grounds  were  taken  upon  which  the 
plaintiff  considered  that  he  might  be  entitled  to  relief  in  a  court 
of  equity. 

The  first  groimd  was,  that  prior  to  the  conveyance  so 
executed  by  Lord  Cadogan  and  Sir  Henry  *Englefield,  [*443] 
there  had  been  an  agreement  in  writing,  which  purported 
to  be  an  agreement  made  on  the  part  of  Sir  Byum  Martin,  not 
for  the  purchase  of  the  land  without  the  timber  of  Lord  Cadogan 
and  the  timber  of  Sir  Henry  C.  Englefield,  but  a  contract  made 
with  Sir  Henry  C.  Englefield  for  the  purchase  of  the  whole  es- 
tate, including  the  timber;  and  it  was  contended  that  there 
being  such  an  agreement  in  writing  prior  to  the  execution  of  the 
deed,  that  a  ground  might  be  found  for  correcting  the  deed, 
which  did  not  give  effect  to  the  contract  as  stated.  Unfortu- 
nately it  appears  to  me  that  there  was  no  such  contract  in  wri- 
ting, and  that  the  argument,  therefore,  that  was  built  upon  the 
foundation  of  such  a  contract,  must^  in  my  view  of  the  case, 
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totally  fell.  The  next  ground  adopted  in  the  argument  was, 
that  there  was  plainly  here  a  mistake  in  the  deed ;  that  the  deed 
was  drawn  contrary  to  that  which  was  the  real  substance  of  the 
transaction.  I  perfectly  agree  that  .there  is  a  great  mistake  in 
the  deed  ;  that  is  to  say,  that  the  parties  to  tiie  deed  have  mis- 
apprehended the  effect  of  the  law  which  applied  to  this  transac- 
tion ;  but  a  court  of  equity  has  no  jurisdictian  to  correct  a  mis- 
take in  an  instrument  where  the  parties  hare  proceeded  upon 
error  in  point  of  law.  The  only  jurisdiction  a  court  of  equity 
has  for  correcting  mistakes  in  deeds,  is  where  the  drawer  of  the 
Aeed,  the  mere  agent  and  instrument  who  has  prepared  the  deed, 
has  mistaken  the  intention  of  the  parties  to  the  deed.  Now  there 
is  no  ground  to  say  that  the  partien  to  this  deed  had  not  that  in- 
tention which  is  expressed  upon  this  deed.  This  deed  recites  a 
contract  made  with  Lord  Cadogan  for  the  purchase  of  the  land 
with  the  exception  of  the  timber.    It  recites  a  contract  made 

with  Sir  Henry  C.  Englefield  for  the  value  of  the  timber. 
[*4:44]    It  states  the  payment  of  the  different  *considerations, 

and  contains  upon  the  face  of  it  an  express  acknowledg- 
ment by  Lord  Cadogan  and  Sir  Henry  C.  Englefield  respectively, 
that  they  did  respectively  receive  the  several  considerations 
stated  in  the  deed.  I  cannot  consider,  therefore,  that  this  found- 
ed certainly  on  mistake,  was  foimded  on  the  mere  mistake  of  the 
drawer  of  the  deed.  It  was  certainly  the  intention  of  the  parties 
that  this  deed  should  be  so  framed,  not  from  any  mistake  of  the 
drawer,  but  because  the  parties  misunderstood  the  nature  of  their 
rights.  Sir  B.  Martin  paid  to  Sir  H.  C-  Englefield  the  amount 
of  the  value  of  the  timber.  He  must  have  intended,  therefore, 
to  have  received  from  Sir  H.  C-  Englefield,  the  conveyance  of 
that  timber  for  which  he  paid.  This,  in  truth,  substantially  dis- 
poses of  the  case. 

It  is  said  there  are  other  grounds — ^the  acquiescence  on  the 
part  of  Mr.  Cholmeley,  who  came  of  age  in  1804,  and  who,  by 
notice  fixjm  his  agent,  was  informed  of  tiiis  transaction,  and  was 
informed  that  Sir  H.  C.  Englefield  had  purchased  as  much  stock 
as  the  2,448Z.,  the  value  of  the  timber,  would  have  produced  at 
the  time  of  the  transaction.    I  take  it  for  granted  this  wa9  the 
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case,  but  did  Mr.  Cholmelej  know  that  the  effect  of  that  trans- 
action was,  that  there  had  been  no  valid  execution  of  the  power 
and  that  the  estate  remained  subject  to  the  trusts  of  old  Sir  H. 
Englefield^s  will?  If  he  did  not  know  this,  the  notice  to  him 
was  wholly  out  of  the  question.  No  man  can  confirm  a  transac- 
tion prejudicial  to  his  interest,  unless  he  is  apprised,  not  only  of 
the  feet  but  of  the  law.  There  is  no  pretence  here  to  say,  that 
Mr.  Cholmeley,  when  he  received  the  notice  with  respect  to  the 
facts,  had  the  least  information  given  to  him,  or  the  least  knowl- 
edge that  the  effect  of  the  transaction  was  to  leave  in 
him  the  benefit  of  *the  remainder  limited  to  him  by  [*445] 
Sir  H.  Englefield's  will 

How  can  it  be  charged  upon  Mr.  Cholmeley  that  he  has  been 
guilty  of  any  acquiescence  in  point  of  time  ?  His  right  accrued 
in  1822,  and  in  1823  a  writ  oiformedon  was  issued,  upon  which 
he  obtained  the  opinion  of  the  court  of  law  in  his  favor.  In  the 
year  1819,  my  Lord  Cadogan  being  dead,  and  the  heir  at  law,  to 
whom  the  trusts  under  the  will  of  Sir  Henry  Englefield  descend- 
ed, being  a  lunatic,  it  was  thought  proper,  inasmuch  as  there 
were  very  large  estates  depending  upon  those  trusts,  to  apply  to 
Parliament  in  order  to  have  new  trustees  appointed  in  the  place 
of  the  lunatic  heir.  Mr.  Cholmeley,  in  respect  of  his  remainder 
in  this  estate,  was  called  upon  to  join  in  the  petition  to  Parliar 
ment  for  that  purpose,  and  he  accordingly  joined,  and  he  con- 
sented to  the  act  of  Parliament  Now,  is  it  possible  that  Mr. 
Cholmeley's  consent,  in  this  manner,  could  affect  his  interest,  un- 
less he  was  at  the  time  apprised  of  the  error  in  law  which  had 
been  committed,  and  which  left  that  interest  in  him  ?  I  am  of 
opinion,  that,  being  at  the  time  wholly  ignorant  of  rights  which 
were  in  him,  his  acquiescence  operated  nothing  with  respect  to 
this  defect.  Now  these  are  all  the  grounds  upon  which  this  case 
has  been  argued,  and  I  am  bound,  therefore,  to  dismiss  the  bill ; 
but  considering  the  circumstances  of  the  case,  it  would  indeed 
be  a  great  hardship  to  dismiss  it  with  costs.  The  circumstances 
are  perhaps  the  most  hard  that  have  ever  been  known  to  occur . 
in  any  court  of  justice ;  and  I  am  glad  to  hear  from  the  counsel 
on  the  part  of  the  defendant,  that  with  respect  to  the  return  of 
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the  money  paid,  the  defendant  is  disposed,  without  for- 
[*446]    ther  litigation,  to  letum  the  12,50W.,  and  to  pay  *a 

proportion  of  the  expense  attending  the  appointnient  of 
new  trustees,  ratably  acc<wrding  to  the  relative  value  of  the  prop- 
erty in  question  at  the  time  at  which  it  was  soId.(a) 

Decree  that  the  plaintiff's  bill  be  dismissed  without  costs.        * 

Keg.  Lib.  1829,  A.  p.  1584. 

(a)  Some  further  explanation  took  place  as  to  this,  and  it  appeared  to  be  under- 
taken bj  the  counsel  for  Mr.  Cholmelej,  that  he  should  reinstate  the  pundiaser,  air 
fiff  as  he  could,  in  the  situation  he  would  have  been,,  had  not  the  puichat*e  been 
made ;  this,  however,  formed  no  part  of  the  decree,  and  it  was  difficult  to  collect 
what  was  reallj  intended,  nor  is  it  material  to  the  principle  of  the  decision. 


HoBSON  V.  Nealbt. 
Vendor  and  Purdiaser. — 7%fe  Beedif. 

1830  r  15th  February. 

k  purchaser  entitled  to  title  deeds  haying  paid  his  purchase  money  into  courts  thft 
court  will  not  order  the  money  to  be  divided,  and  the  deeds  to  remain  in  the 
hands  of  the  master  until  the  comj^etion  of  the  sale  of  another  lot 

This  cause  was  set  down  by  the  plaintiff  on  further  directions^ 
for  the  purpose  of  obtaining  an  order  of  the  court,  that  the  pur- 
chase  money,  which  had  been  paid  into  court  by  the  purchaser 
of  the  largest  lot,  might  be  distributed  amongst  the  parties  enti- 
titled  to  the  fund  in  the  cause.  The  real  estate  had  been  adver- 
tised for  sale  in  fourteen  lots ;  the  purchaser  of  the  largest  lot 
was  to  have  possession  of  the  title  deeds,  and  to  covenant  to  pro- 
duce them.    The  fourteenth  lot  remained  unsold. 

Mr.  Wilbraham  for  the  plaintiff;  contended,  that  the  deeds 
ought  to  remain  in  the  master's  of&ce  until  all  the  lots  were  sold, 
and  that  in  the  meantime  this  order  might  be  made. 

[*447]        *Mr.  Barbery  for  the  purchaser  of  the  largest  lot^ 
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argaed,  that  it  was  not  competent  to  the  courts  to  make  any 
such  order,  for  that  without  the  title  deeds  the  purchaser  would 
not  have  the  full  benefit  of  his  bargain;  and  without  them 
he  could  neither  settle  or  mortgage  satisfactorily.  On  the  de- 
livery of  the  titlo  deeds  to  him  he  was  quite  ready  to  enter  into 
covenants  for  their  production,  and  to  give  an  undertaking  to  en- 
ter into  such  covenant  with  the  purchaser  of  lot  14,  whenever  it 
should  be  sold. 

The  Master  of  the  Rolls  would  not  make  any  order,  and 
gave  the  purchaser  his  costs. 


Elizabeth  Watkins  and  Virginia  Watkins,  Spinsters, 
Plaintiffs ;  AND  Joseph  Lewis,  William  Jones,  John  Price 
Martin,  William  Lucas  and  Sarah  Janetta,  his  Wite, 
Richard  Constable,  John  Constable,  Richard  Owen 
Stone,  William  Owen  Stone  and  Sarah  Oliphant,  De- 
fendants, 

Settementj  ex  protnsione,  viri. 

Rolls — 1830:  Wednesday,  Febraaiy  23. 

Land  purchased  bj  the  husband,  subject  to  a  mortgage,  with  the  money  of  a  half 
sister  of  the  wife,  was  on  her  marriage  settled  on  the  husband  and  wife  for  their 
liyes,  and  the  Ufe  of  the  survivor  of  them,  remainder  to  the  heirs  of  the  body  of 
the  wife,  remainder  to  the  right  heirs  of  the  husband.  The  husband  having  died, 
the  widow  and  eldest  son  sold  and  conveyed  part  of  the  lands,  and  the  son  alone 
levied  a  fine.  Many  years  afterwards,  the  son  being  dead,  the  widow  also  levied 
a  fine. 

Held,  that  the  property  was  not  within  the  spirit  of  the  statute  of  11  H.  Vll,  c.  20; 
and  that  the  plaintifEk,  who  were  the  issue  of  the  second  son,  were  barred  by  the 
fine,  with  proclamations  of  the  widow. 

By  indentures  of  lease  and  release,  dated  the  28tli  and  29tli 
January,  1756,  between  Elizabeth  Hughes  and  Letitia 
Hughes,  of  the  one  part,  and  William  *  Watkins,  of  the     [*448] 
other  part,  reciting  that  William  Watkins  had  contract- 

(a)  51  C,  1  MyL  &  Or.  317, 
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ed  and  agreed  for  the  purchase  of  hereditaments  called  Gelly 
Vanr  Gelly  Vach,  the  Paint  and  the  Pack  House,  in  the  county 
of  Monmouth,  for  2,4802.  l(fe.,  and  that  he  was  thereout  to  pay  a 
mortgage  debt  of  l,500t  thereon,  and  to  pay  980L  10s.  to  the 
said  Elizabeth  Hughes  and  Letitia  Hughes,  who,  in  considera- 
tion thereof  bargained,  sold,  released  and  conveyed  unto  the  said 
William  Watkins,  his  heirs  and  assigns,  the  same  hereditaments 
and  premises.    A  receipt  is  indorsed  for  the  9801  lOs. 

By  other  indentures  of  lease  and  release,  dated  the  24th  and 
25th  April,  1755,  between  the  said  William  Watkins  and  Phila- 
delphia, his  wife,  of  the  first  part,  Ann  Constable,  spinster,  and 
sister-in-law  of  the  said  Philadelphia,  of  the  second  part,  and 
Thomas  Symons  of  the  third  part,  reciting  that  the  purchase  was 
made  by  William  Watkins,  with  the  approbation  of  Ann  Con- 
stable, who  had  advanced  to  him  the  sum  of  980Z.  10s.  for  the 
purchase  thereof,  upon  condition  that  the  said  estates  should  be 
settled  to  the  uses  thereinafter  mentioned ;  he,  William  Watkins, 
granted,  released  and  confirmed  unto  Thomas  Symons  and  his 
heirs  all  the  said  estates  and  premises,  to  the  intent  and  purpose 
that  Ann  Constable  should,  subject  to  the  mortgage,  receive  a 
rent  charge  of  80Z.  per  annum  for  her  natural  life  out  of  the 
premises ;  and  as  to  the  fee  and  inheritance  thereof,  subject  to 
the  mortgage  and  annuity,  to  the  use  of  William  Watkins  and 
Philadelphia,  his  wife,  for  their  natural  lives  and  the  life  of  the 
survivor,  with  remainder,  to  the  use  of  the  heirs  of  the  body  of 
Philadelphia  by  William  Watkins,  with  remainder  to  the  use  of 
the  right  heirs  of  William  Watkins  forever. 

By  indentures  of  the  23d  and  24th  June,  1758,  to 
[*449]  which  William  Watkins  and  Philadelphia,  his  *wife, 
were  parties,  after  reciting  that  there  was  due  for  prin- 
cipal and  interest  upon  the  mortgage  the  sum  of  1,6002.,  and  that 
Ann  Constable  had  paid  the  same  to  the  persons  entitled  thereto, 
all  the  said  mortgaged  premises  were  by  the  mortgagees  con- 
veyed to  Ann  Constable  and  her  heirs,  subject  to  a  proviso  for 
the  redemption  thereof  by  the  said  William  Watkins  and  Phila- 
delphia, his  wife,  or  either  of  them,  or  by  the  heirs  of  either  of 


BEFORE  THE  MASTER  OF  THE  ROLLS.       449 

1830.— WatkiDS  v.  Lewis. 

them,  upon  payment  of  1,600Z.  and  interest;  and  it  was  declared 
that  upon  payment  thereof)  Ann  Constable  should  reconvey  to 
the  uses  of  the  indentures  of  the  24th  and  26th  days  of  April, 
1755.  William  Watkins  and  Philadelphia,  his  wife,  thereby 
covenanted  for  the  payment  of  the  mortgage  money  and  interest 

By  other  indentures,  dated  respectively  the  6th  and  7th  May, 
1760,  William  Watkins,  in  consideration  of  a  release  of  the  in- 
terest then  due  upon  the  said  mortgage,  and  for  other  considera* 
tions  therein  mentioned,  released  and  conveyed  unto  Ann  Con- 
stable and  her  heirs  all  his  estate  and  interest  in  the  premises, 
but  subject  to  the  estate  and  interest  therein  of  Philadelphia 
Watkins. 

William  Watkins,  the  husband. of  Philadelphia  Watkins,  died 
in  her  lifetime,  and  Edward  Watkins,  their  eldest  son,  died  in 
the  year  1816,  in  the  lifetime  of  Philadelphia  Watkins,  without 
issue,  and  John  Watkins,  the  father  of  the  plaintiflfe,  was  the 
second  son  of  Philadelphia  Watkins  by  William  Watkins,  and 
he  also  died  in  the  lifetime  of  Philadelphia  Watkins,  leaving  the 
plaintiffs  his  only  children  and  co-heiresses  at  law. 

Philadelphia  Watkins  died  on  the  2d  of  February,  1823,  leav- 
ing the  plaintiflfe  the  heirs  of  hor  body  by  William  Watkins. 

*Edward  Watkins  levied  a  fine  of  his  property  in  [*450} 
Easter  Term  18  G.  HI,  whilst  his  mother  was  yet  living, 
and  by  indentures  of  lease  and  release  of  the  14th  and  15th  days 
of  December,  1780,  Philadelphia  Watkins  and  Edward  Watkins, 
and  the  devisees  and  executors  of  Ann  Constable,  conveyed  the 
Gelly  Vaur,  part  of  the  property  in  the  settlement,  to  James 
Jenkins  and  his  heirs. 

In  Hikry  Term,  1822,  Philadelphia  Watkins  levied  a  fine  of 
the  Gelly  Vaur,  and  the  uses  thereof  were  declared  to  Jenkins  in 
fee. 

By  indentures  of  lease  and  release  of  the  22d  and  28d  days  of 
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June,  1813,  the  same  persons  conveyed  the  Pant,  other  part  of 
the  property  in  the  settlement,  to  John  Price  in  fee.  John 
Price,  .by  another  deed,  demised  the  same  to  Edward  Watkins 
for  500  years,  to  secure  the  payment  of  2,500/.,  part  of  the  pur- 
chase money  and  interest 

By  indenture  dated  the  20th  of  September,  1822,  between 
Philadelphia  Watkins  of  the  one  part,  and  John  Price  of  the 
other  part,  reciting,  amongst  other  things,  that  it  had  been  then 
lately  ascertained,  that  at  the  time  of  the  execution  of  the  inden- 
tures of  the  22d  and  23d  of  June,  1813,  Philadelphia  Watkins 
was  seised  of  or  entitled  to,  amongst  other  hereditaments,  the 
messuage  or  tenement  and  farm  called  the  Pant,  and  the  yearly 
sum  of  4Z.  &$.  2d.  for  an  estate  or  interest  in  tail  under  or  by  vir- 
tue of  the  uses  or  limitations  contained  in  the  indenture  of  re- 
lease of  the  25th  April,  1755,  and  that  inasmuch  as  the  fine  so 
levied  in  the  18  Gr.  Ill,  was  levied  by  Edward  Watkins,  in  whom 

the  remainder  or  reversion  of  such  estate  tail  was 
[*451]     vested,(a)  and  not  by  *Philadelphia  Watkins,  it  had 

been  deemed  expedient,  for  the  purpose  of  barring  or 
extinguishing  the  estate  or  interest  in  tail  of  Philadelphia  Wat- 
kins of  and  in  the  said  hereditaments,  and  of  establishing  and 
confirming  the  title  of  John  Price  and  his  mortgagee  thereunto, 
that  a  fine  should  be  levied  by  Philadelphia  Watkins,  and  she 
thereby  covenanted  to  levy  a  fine  sur  conusance  de  droit  come  ceo, 
&c.,  with  proclamations,  of  the  premises  comprised  in  the  inden- 
tures of  the  22d  and  23d  June,  1813.  And  it  was  declared  that 
the  same  should  enure  to  the  use  and  intent,  in  the  first  place,  to 
establish  and  confirm  the  term  of  500  years  granted  or  demised 
to  Edward  Watkins,  his  executors,  administrators  and  assigns ; 
and  subject  thereto,  to  John  Price  in  fee. 

The  last  mentioned  fine  was  levied  by  Philadelphia  Watkins 
in  Trinity  Term,  3  G.  IV. 

Mr.  Bidcersteth,  Mr.  Preston  and  Mr.  Jacob  for  the  plaintiffs : — 

(a)  Philadelphia  alone  was  aeiaed  in  tail  Dnring  her  lifetime  the  iasue  were  not 
seised  at  all,  and  Edward  having  died  in  her  lifetime,  he  never  had  any  interest  at 
law  or  in  equity. 
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The  first  question  is,  whether  this  was  a  provision  made  by  Wil- 
liam Watkins  for  his  wife  and  femily  ? 

Secondly,  whether  Philadelphia  Watkins  has  properly  alien- 
ated this  property  ? 

And,  thirdly,  whether  the  purchaser  had  notice? 

As  to  the  first  question,  whether  this  was  a  purchase  by  the 
husband  so  as  to  make  it  an  estate  tail  within  the  statute,  or  whe- 
ther Ann  Constable  was  the  purchaser  of  the  equity  of  redemp- 
tion ?  It  is  clear  that  the  propert  was  contracted  to  be  pur- 
chased by  Watkins,  and  it  is  a  purchase  by  the  husband, 
80  as  to  make  it  a  provision  *movingfrom  the  husband.  [*452] 
Watkins  was  bound  to  pay  the  purchase  money.  Sup- 
pose the  wife  had  died  the  day  after  the  contract,  must  not  Wat- 
kins have  paid  the  purchase  money  ?  his  personal  representatives 
could  not  have  refused  to  pay  it.  It  is  not  suflBLcient  to  show 
that  Mrs.  Constable  paid  the  purchase  money  in  consideration  of 
the  settlement;  but  it  must  be  shown  that  she  purchased  the 
equity  of  redemption  in  fee. 

Now,  suppose  Mrs.  Constable  had  become  bankrupt,  could  her 
creditors,  under  the  then  bankrupt  laws,  have  recovered  the  es- 
tate, OT  the  money  which  had  been  paid  for  it  ?  they  certainly 
could  not. 

This  is  not  the  purchase  of  an  equity  of  redemption^  but  the 
purchase  of  the  estate. 

Most  of  the  cases  on  this  subject  are  collected  in  Viner's 
Abridgement,  under  the  head  Jointure  and  Jointress,(a)  and  the 
case  of  Simson  v.  Tumer,{b)  decided  by  the  Lord  Keeper  in  Trin- 
ity Term,  1700.  In  Cruise  on  Common  Recoveries  they  are  col- 
lected.(c)    K  husband  and  wife  are  joint  tenants,  and  settle — as 

(o)  Vol.  XrV,  649. 

(b)  1  Eq.  Ca.  Ab.  220 ;  alao  in  Viner,  66& 

(c)  StoMridge'9  Cast,  Cia  Eliz.  24. 
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to  one  moiety,  it  is  the  settlement  of  the  wife,  and  as  to  the  other 
moiety,  of  the  husband- 
There  is  a  case  also  in  Dyer,(a)  where  the  husband  and  wife 
were,  under  their  marriage  settlement,  joint  tenants  in  tail ;  there 
the  father  of  the  wife  covenanted  in  the  settlement  to  pay  70t, 
the  wife  survived  and  levied  a  fine  which  was  adjudged  to  be 

against  the  statute ;  the  report  states,  that  the  settlement 
[*4:53]     was  as  well  in  consideration  *of  the  marriage  as  the 

money.  Now  this  case  shows,  that  although  part  of 
the  money  be  paid  by  a  friend  of  the  wife,  that  payment  does 
not  take  the  case  out  of  the  statute.(6) 

If  an  estate  be  purchased  where  the  consideration  moves  partly 
from  the  husband  or  his  family,  and  partly  from  the  wife  or  her 
fiimily,  the  whole  is  subject  to  this  statute ;  otherwise  a  difficulty 
would  arise  in  covering  the  parts  to  be  within  the  statute,  fiom 
those  not  within  it,  according  to  the  consideration  paid  by  the 
parties.  In  Stochbridgt^s  Case^ic)  the  husband  and  wife  were  pre- 
viously entitled  to  the  copyhold ;  the  husband  purchased  the 
freehold,  yet  the  court  considered  it  merged  and  bound  by  the 
statute,  Symson  v.  Tumer.(d) 

As  to  the  second  question,  the  conveyance  to  Jenkins  contained 
a  declaration  that  all  fines,  and  particularly  the  fine  of  18  G.  Ill, 
should  enure  to  the  purchaser.  It  was  founded  on  the  fine  of 
Edward  Watkins  alone,  without  the  widow — the  widow  being 
then  tenant  in  tail  in  possession.  Edward  died  in  1816,  and  his 
death  terminated  his  interest  in  the  property,  and  of  all  persons 
who  could  claim  under  him.  John  had  died  before.  Upon  the 
death  of  Edward  without  issue,  the  plaintiffs  were  heirs  in  tail  in 
remainder  expectant  on  the  death  of  Philadelphia,  the  mother. 

(a)  VtOim^  et  Beainonte,  Lmooln,  Djer,  146  a»  Sastor  Term,  4  ft  5  P.  &  IC,  and 
14  Vin.  551.  The  grandiatlier  and  grandmother  of  the  husband  settled  the  landa 
in  thisoaae. 

(6)  PiggoU  ▼.  PcUmer,  Moore,  250.  But  see  the  cases  of  Eyaton  y.  Studd^  Plow- 
den's  Commentaries,  463 ;  Copland  y.  FiaUf  Sir  William  Jones'  Rep.  224,  and  Oro. 
Car.  244;  14  Vin.  651,  pL  6- 

(c)  Ante,  453. 

(^)  1  £q.  Ca.  Ab.  220. 
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In  1822  Mra  Watkins  levied  a  distinct  fine  of  the  Pant  estate, 
and  executed  a  deed  to  confirm  the  title  to  the  premises 
fonnerly  conveyed  to  Mr.  Price.  Now,  *the  fine  levied  [*464] 
by  Edward  alone  could  not  operate  upon  the  estate  of 
his  mother ;  and  if  the  mother  had  her  estate  tail  ex  provisione 
mrij  she  could  not  alien  without  the  concurrence  of  the  next  heir 
of  the  inheritance. 

By  the  act  of  the  11  H.  VII,  c  20,  the  fine  levied  by  the  son 
must  be  part  of  the  same  transaction  with  the  fine  levied  by^he 
mother,  and  the  two  fines  cannot  be  combined.  By  this  stat- 
ute it  is  provided,  that  it  shall  not  extend  to  a  recovery  where 
the  heirs  next  inheritable  to  the  woman,  or  he  that,  after  her 
death,  shall  have  the  inheritance,  be  assenting  or  agreeable  to  the 
recoveries,  where  the  same  assent  or  agreement  is  of  record  or 
enrolled. 

The  party  must  join  in  the  very  fine,  or  the  deed  whereby  the 
assent  is  given  must  have  been  enrolled  as  part  of  the  same  trans- 
action. 

The  two  fines  together  cannot  effect  the  object  In  Seymour's 
Chse,{a)  the  tenant  in  tail  made  a  bargain  and  sale,  and  afterwards 
levied  a  fine.  This  was  held  not  to  be  a  discontinuance,  because 
the  bargain  and  sale  and  fine  were  not  parts  of  the  same  transac- 
tion. In  Herring  v.  Brown,{b)  it  was  admitted,  that  if  a  man 
having  a  power,  levy  a  fine,  and  afi<erwards  by  deed  execute  the 
power,  the  fine  destroyed  the  power.  The  fine  of  the  son  cannot, 
afl»r  his  death,  be  used  as  a  consent  to  the  fine  of  the  mother. 
She  was,  for  the  purpose  of  her  sole  alienation,  no  more  than  a 
mere  tenant  for  life. 

Inasmuch  as  Edward  was  dead  without  issue  when 
Philadelphia  levied  her  fine,  that  fine  is  within  the  *stat-     [*455] 
ute  of  Hen*  VII ;  and  the  fine  of  Edward,  he  having 
died  in  the  lifetime  of  Philadelphia,  was  worth  nothing;  but  had 

(a)  10  Ck).  Rep.  96. 
(6)  1  Vent.  368-371. 
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he  survived,  then,  by  force  of  the  statute  11  Hen.  VII,  if  proc- 
lamations were  made,  his  fine  would  have  been  an  effectual  bar. 
When  tenant  in  tail  hath  two  sons,  and  the  eldest  son  levies  a 
fine  with  proclamations ;  and  the  father  dies  leaving  that  son,  or 
any  descendant  of  that  son,  inheritable  to  the  tail,  the  fine  will 
bar ;  but  if  the  first  son  dies  without  issue  in  the  lifetime  of  his 
father,  the  second  son  or  his  issue  are  not  barred,  Edward  Wat- 
kins,  when  he  levied  the  fine,  haano  interest  in  the  property,  but 
had  he  survived  his  mother,  the  fine  would  have  bound  him  and 
his^ssue  by  estoppel. 

As  to  the  third  question.  The  purchaser  had  notice  of  the  set- 
tlement(a)  through  the  deed  of  1780,  which  set  out  that  settle- 
ment. The  legal  estate  is  outstanding,  therefore,  the  only  remedy 
the  plaintifis  have  is  in  this  court. 

Mr.  Tinney  and  Mr.  WroUesley  for  John  Price : — This  is  a  bill 
filed  for  redemption  of  the  mortgage ;  and  we  maintain  that  this 
was  a  settlement  of  the  equity  of  redemption  which  was  paid  for, 
not  by  the  husband,  but  by  Ann  Constable,  the  half  sister  of  the 
wife,  and  not  a  settlement  proceeding  fix)m  the  husband  ex  pro- 
visione  viri.  The  whole  purchase  was  a  purchase  of  the  equity  of 
redemption  for  980Z.  lO^.  Then  follows  the  settlement  upon 
which  all  this  question  arises;  and  it  is  stated  therein  that  she 
had  advanced  the  whole  consideration  for  the  purchase  thereof 
upon  cojidition  that  it  should  be  settled  as  thereinafter  mentioned. 

[*456]  *Ndw  the  statute  of  11  Hen.  VII,  only  applies  when 
the  property  moves  from  the  husband.  We  admit  it  is 
not  necessary  that  the  whole  should  move  firom  him.(6)  To  bring 
the  case  within  the  statute,  it  must  be  shown  that  the  estate  moved 
from  the  husband.  The  value  of  the  estate,  it  being  an  equity  of 
redeniption,  was  980?.  10^. ;  that  was  the  whole  consideration, 
and  that  was  paid  by  Mrs.  Constable.  In  the  cited  case  of  Sim- 
son  V.  Tumer^{c)  the  lands  were  given  by  the  husband's  ancestors. 

(a)  Mr.  Tinnej  admitted  this. 

(a)  Ward  y.  WaUhew^  Cro.  Jac.  173 ;  Chpdand  y»  PwU^  ante,  454 ;  Kynaakm  V. 
Lkfyd,  Cro.  Jac  624;  EysUm  y.  Sivdde,  ante,  464. 
(5)  AfU»,  464. 
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It  is  said  that  part  of  the  consideration  came  £rom  Watkins, 
because  he  became  liable  for  the  mortgage  money ;  but  if  a  tenant 
for  life  pays  olBF  a  mortgage,  he  keeps  it  subsisting,  and  is  entitled 
to  it:  the  property  is  expressly  conveyed,  subject  to  the  mort- 
gage for  l,500t  In  1758  Mrs.  Constable  paid  off  the  mortgage 
money.  Watkins  had  not  kept  down  the  interest;  and  Mrs- 
Constable  paid  off  principal  and  interest,  and  took  a  covenant  from 
Watkins,  that  he  and  Philadelphia,  his  wife,  or  their  heirs,  would 
pay  it  off;  but  this  cannot  affect  the  transaction  of  1765.  After 
this  she  .took  a  conveyance  of  his  life  interest,  and  released  him 
from  all  responsibility  in  respect  to  the  mortgage.  All  these  cir- 
cumstances show  what  the  transaction  was.  Now  it  is  said  that 
this  statute  would  protect  not  only  the  issue,  but  the  other  persons 
taking  under  the  settlement ;  but  Mr.  Watkins  has  conveyed  all 
his  interest  to  Ann  Constable ;  and  her  devisees,  wiA  Philadel- 
phia and  Edward,  joined  in  the  sale ;  and  if  this  case  be  within 
the  statute,  has  not  the  statute  been  satisfied  ?  Edward  at  that 
moment  was  the  person  "  next  heritable"  to  the  said  wo- 
man. In  the  *conveyance  Philadelphia  Watkins  en-  [*457] 
tered  into  a  covenant  for  further  assurances.  The  next 
heir  assented  to  a  conveyance  by  her  of  those  lands,  and  he  was 
the  person  whom  the  statute  meant  to  protect.  The  purchaser 
called  upon  Philadelphia  Watkins,  on  her  covenant  for  further 
assurances,  to  levy  a  fine,  and  she  did  so.  It  is  not  required  that 
the  next  person  entitled  should  join,  but  should  assent.  His  as- 
sent is  here  of  record ;  and  that  takes  the  case  out  of  the  statute. 
Where  can  be  the  difference  whether  Philadelphia  Watkins  levied 
the  fine  at  the  time  of  the  assent  or  afterwards  ?  ViUiers  v.  Beau- 
mont(a)  But  if  Philadelphia  be  an  ordinary  tenant  in  tail,  her 
fine  is  a  sufficient  title. 

Mr.  Treslove  and  Mr.  Duckworth^  for  Lucas  and  wife,  and  Oli- 
phant,  mortgagees  of  Price : — What  was  the  object  of  the  party 
who  made  the  settlement?  The  object  of  Ann  Constable  was  to 
provide  for  the  issue  of  her  sister,     Oopdand  v.  PigoUSp)    The 

(a)  Ante,  463. 
(6)  Avii,  464. 
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question  is,  whether  the  settlement  comes  from  the  husband :  if 

it  does,  then  it  is  within  the  statute.  ' 

] 
Do  the  cases  which  have  been  cited  compel  the  court  to  come  1 

to  the  conclusion  which  the  plaintiffs  seek  to  attain  ?    Certainly  i 

not :  all  the  cases  cited  are  either  of  marriage  alone,  marriage 

with  money,  or  the  lands  moved  from  the  husband  or  his  ances- 

tors.(a) 

In  a  case  in  which  husband  and  wife  were  joint  tenants,  and 
the  wife  levied  a  fine,  his  part  was  held  to  be  within  the  statute, 

but  the  other  was  not  so.  In  the  case  of  Copland  and 
[*458]     PioU  the  140t  was  a  marriage  ^portion.    In  the  Bishop 

ofExeier^s  Case^  where  the  consideration  was  the  prop- 
erty of  the  husband,  and  he  conveyed  to  husband  and  wife  in 
tail,  yet  that  was  held  to  be  not  within  the  statute.  It  is  true,  it 
there  appeared  that  the  wife  was  a  cousin  of  the  bishop.  Now, 
although  the  conveyance  was  to  Watkins,  yet,  if  it  appeared  that 
the  purchase  was  originally  made  for  the  wife's  friends,  that  trust 
would  have  its  effect  The  settlement  overrides  the  whole  trans- 
action from  the  very  beginning. 

Mr.  Pemberton  and  Mr.  Turner  for  a  trustee. 

Mr.  Bkkersteth  in  reply : — ^If  this  case  is  not  within  the  statute 
I  admit  that  the  fine  of  Philadelphia  Watkins  in  1822,  established 
the  defendant's  title.  The  fine  levied  by  Edward  ceased  to  have 
effect  on  his  death.  It  is  said,  that  the  fine  levied  in  1778,  by 
Edward,  can  be  connected  with  the  fine  of  Philadelphia  in  1822. 
I  admit  that  if  Edward,  or  any  issue  of  his  had  been  then  living, 
it  would  have  had  effect,  although  no  authority  has  been  pro- 
duced to  show  that  it  would.  In  Haivkins  v.  Kemp,{b)  a  case  as 
to  powers,  it  was  held,  that  the  defect  of  one  deed  could  not  be 
supplied  by  another ;  and  the  principle  of  it  applies  to  this  case 
The  fine  of  Edward  only  operated  by  way  of  estoppel  to  himself, 
and  his  issue.  There  is  nothing  to  show  that  the  covenant  in 
1780,  is  connected  with  the  fine  of  1822. 

(a)  LUnasUm  y.  Uoyc^  Palmer,  213. 
(«)  3Eiiflt4]0. 
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The  fine  of  Edward  cannot  be  considered  that  species 
of  agreement  or  consent  upon  record  which  the  statute  *re-  [*459] 
quires.  I  contend  that  the  case  is  within  the  statute. 
The  conveyance  is*  to  Watkins  and  his  heirs  alone,  and  he  was 
possessed  of  it  as  his  own  estate,  subject  to  the  mortgage  then 
outstanding.  K  Mrs.  Constable  had  been  the  purchaser,  she 
would  have  had  to  pay  the  mortgage ;  but  Watkins  was  the  per- ' 
son  who  was  to  pay  the  mortgage  money,  and  he  was  to  pay  Mrs. 
Constable  an  annuity  for  her  life.  Mrs.  Constable  took  an  as- 
signment of  the  mortgage,  but  took  Watkins'  covenant  to  pay  it. 
The  statute  was  framed  for  the  purpose  of  preventing  a  wife,  who 
had  acquired  an  estate  from  the  provision  of  the  husband  from 
disposing  of  it.  That  statute  has  been  construed  liberally  in  fe- 
vor  of  the  cases  which  come  within  the  principle,  although  not 
within  the  letter.  There  is  not,  I  admit,  a  case  exactly  similar 
to  this,  but  there  are  cases  involving  the  same  principle.  One  of 
the  considerations  given  to  the  husband  was  a  sum  of  money.  It 
is  not  the  money  consideration  given  by  the  friend*  of  the  wife 
that  will  take  the  case  out  of  the  statute. 

March  9th. — The  Master  of  the  Rolls: — ^This  is  a  settle- 
ment of  the  equity  of  redemption  only.  If  William  Watkins  had 
paid  off  the  l,500i  he  could  have  kept  it  on  foot  against  the  set- 
tlement. The  whole  consideration  for  the  equity  of  redemption 
was  paid  by  the  sister  of  the  wife. 

This  case  is  in  words  within  the  statute,  as  the  estate  was  in 
words  and  in  strictness  of  law  a  purchase  by  the  husband.  But 
it  is  equally  clear,  that  it  is  not  within  the  spirit  or  the  equity  of 
the  statute.  The  statute  was  made  to  prevent  a  widow  from 
parting  with  an  estate  tail  actually  coming  from  the  husband  or 
his  ancestors  to  the  disherison  of  his  heirs ;  but  this 
equity  of  redemption,  *the  only  property  settled,  never  [*460] 
came  from  the  husband  or  his  ancestors,  but  was  pro- 
vided substantially  and  entirely  by  the  wife's  sister.  Now  it  has 
been  decided  several  times,  (if  anything  could  be  wanted  for  such 
a  point,)  that  a  case,  though  within  the  words  of  the  statute,  may 
not  be  within  the  spirit ;  and  this  is  one  of  the  cases  not  withiD 

Vol.  L  27 
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the  spirit  of  the  statute.  And  I  am  of  opinion,  therefore,  without 
adverting  to  the  other  circumstances  of  the  case,  that  this  bill 
must  be  dismissed,  and  with  costs. 

Reg.  Lib.  1880,  B.  p.  1196. 


LivESEY  V.  Harding. — ^Livesey  v.  BECKETr. 

Heir  at  Law, — Practice. — Gross  Remainders, — Trustee. 

• 

iRoLLS.— 1830 :  8th  July. 

An  heir  at  law,  in  hia  answer  to  a  bill  to  establish  a  will,  admitted  that  the  will 
was  well  executed,  and  the  sanity  of  tiie  testator.  The  heir  died,  nnd  the  bill 
was  revived  against  his  brother,  who  disputed  the  execution  of  the  will  and  the 
sanity  of  the  testator. 

Heldr  that  the  court  would  not  allow  him  to  do  so. 

A  gift  to  daughters  and  the  heirs  of  their  bodies,  as  tenants  in  common;  and  if  only 
one,  to  such  only  daughter  and  the  heirs  of  her  body,  with  remainder  to  the  tea- 
tuor's  right  heirs. 

Held,  that  there  were  cross  remainders  between  the  daughters. 

The  testator  having  directed  his  two  trustees  to  apply  a  moiety  of  rents,  or  such 
part  as  they  or  he  should  in  their  or  his  discretion  see  fit,  in  the  maintenance  and 
education  or  advancement  in  life  of  his  younger  children  during  the  life  of  his  wife, 
and  one  of  the  trustees  having  died,  the  court  would  not  interfere  with  the  dis- 
cretion to  be  exercised  by  the  surviving  trustee. 

This  was  a  suit  to  establish  the  wUl  of  Edward  Livesey,  whereby 
he  devised  his  real  and  persona  lestates  unto  the  defendants,  Wil- 
liam Harding  and  John  Harding,  their  heirs  and  assigns,  upon 
trust,  after  certain  payments,  to  pay  and  apply  a  moiety  of  the 
residue  of  the  rents  and  profits,  or  such  part  of  a  moiety  as  they 
or  he  in  their  or  his  discretion  should  see  fit,  in  the  main- 
[*461]  tainance,  education,  bringing  up,  or  advancement  in  *life 
of  his  younger  children  or  child,  and  the  issue  of  such 
of  them  as  should  die  in  the  lifetime  of  his  said  wife,  as  to 
them  or  him  should  seem  eligible  during  the  natural  life  of  his 
wife ;  and  subject  to  that  and  some  other  payments,  he  gave  and 
devised  his  estates  unto  his  said  trustees,  their  heirs  and  assigns^ 
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to  the  use  of  Ids  eldest  or  only  son  for  and  during  the  term  of 
his  natural  life ;  remainder  to  the  said  trustees  to  preserve  con- 
tingent remainders ;  and  from*  and  after  the  decease  of  his  said 
son,  to  the  use  of  such  child  or  children,  or  remoter  issue  of  his 
said  son,  as  he  should  appoint  in  the  manner  in  the  said  will 
mentioned,  and  subject  thereto,  to  the  use  of  the  first  and  all  and 
every  other  son  and  sons  of  his  said  son  in  tail  in  succession ; 
remainder  to  the  daughter  and  daughters  of  his  said  son  in  tail ; 
and  in  defiiult  of  such  issue  of  his  said  son,  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  him  the  said  testator,  and 
the  heirs  of  their  bodies,  to  take  as  tenants  in  common,  if  more 
than  one,  equally,  and  if  but  one,  to  the  use  of  such  only  daugh- 
ter of  him,  the  said  testator,  and  the  heirs  of  her  body  forever ; 
and  for  default  of  such  issue,  to  the  use  of  his  heirs  forever. 

The  testator  appointed  his  trustees  guardians  of  his  children, 
and  executors  of  his  will. 

He  left  Edmund  Worthington  Livesey,  his  eldest  son  and 
heir  at  law,  and  Mary  Carter  Livesey,  James  Worthington  Live- 
sey, Harding  Livesev  and  Eliza  Armstrong  Livesey,  his  only 
younger  children. 

The  bill  prayed  that  the  will  might  be  established. 

Edmund  Worthington  Livesey,  the  heir  at  law,  by  his  answer, 
said,  that  the  will  was  not  made  according  to  the  instruc- 
tions and  intentions  of  the  testator,  it  being  *his  inten-  [*462] 
tion,  that  on  failure  ol  issue  of  the  eldest  son,  the  prop- 
erty should  go  to  his  younger  sons,  and  their  issue  successively 
before  the  daughters ;  but  this  defendant  admitted  that  the  testa- 
tor was  in  a  sound  state  of  mind  when  he  executed  his  will,*  and 
that  the  same  was  duly  executed  as  by  law  is  required  for  pass- 
ing freehold  estates. 

James  Worthington  Livesey,  by  his  answer,  disputed  the  will, 
alleging  that  the  same  was  not  made  agreeably  to  the  instruc- 
tions given  by  the  testator,  and  said  that  the  tegtator  was  ad- 
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the  spirit  of  the  statute.  And  I  am  of  opinion,  therefore,  without 
adyerting  to  the  other  circumstances  of  the  case,  that  this  bill 
must  be  dismissed,  and  with  costs. 

Reg.  Lib.  1830,  B.  p.  1196. 


LiVESEY  V.  Harding. — ^Livesey  v.  Beckett. 

Heir  at  Law. — Practice. — Oroas  Bemainders. — Trustee. 

• 

iRoLLS.— 1830 :  8th  July. 

An  heir  at  law,  in  his  answer  to  a  bill  to  establish  a  will,  admitted  that  the  will 
was  well  executed,  and  the  sanity  of  the  testator.  The  heir  died,  nnd  the  bill 
was  revived  against  his  brother,  who  disputed  the  execution  of  the  will  and  the 
sanity  of  the  testator. 

Heldr  that  the  court  would  not  allow  him  to  do  so. 

A  gift  to  daughters  and  the  heirs  of  their  bodies,  as  tenants  in  common;  and  if  only 
one,  to  such  only  daughter  and  the  heirs  of  her  body,  with  remainder  to  the  tee- 
taior's  right  heirs. 

Held,  that  there  were  cross  remainders  between  the  daughters. 

The  testator  having  directed  his  two  trustees  to  apply  a  moiety  of  rents,  or  such 
part  as  they  or  he  should  in  their  or  his  discretion  see  fit,  in  the  maintenance  and 
education  or  advancement  in  life  of  his  younger  children  during  the  life  of  his  wife, 
and  one  of  the  trustees  havmg  died,  the  court  would  not  interfere  with  the  dis- 
cretion to  be  exercised  by  the  surviving  trustee. 

This  was  a  suit  to  establish  the  will  of  Edward  Livesey,  whereby 
he  devised  his  real  and  persona  lestates  unto  the  defendants,  Wil- 
liam Harding  and  John  Harding,  their  heirs  and  assigns,  upon 
trust,  after  certain  payments,  to  pay  and  apply  a  moiety  of  the 
residue  of  the  rents  and  profits,  or  such  part  of  a  moiety  as  they 
or  he  in  their  or  his  discretion  should  see  fit,  in  the  main- 
[*461]  tainance,  education,  bringing  up,  or  advancement  in  *life 
of  his  younger  children  or  child,  and  the  issue  of  such 
of  them  as  should  die  in  the  lifetime  of  his  said  wife,  as  to 
them  or  him  should  seem  eligible  during  the  natural  life  of  his 
wife ;  and  subject  to  that  and  some  other  payments,  he  gave  and 
devised  his  estates  unto  his  said  trustees,  their  heirs  and  assigns^ 
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to  the  Mse  of  his  eldest  or  only  son  for  and  during  the  term  of 
his  natural  life ;  remainder  to  the  said  trustees  to  preserve  con- 
tingent remainders ;  and  fix)m'  and  after  the  decease  of  his  said 
son,  to  the  use  of  such  child  or  children,  or  remoter  issue  of  his 
said  son,  as  he  should  appoint  in  the  manner  in  the  said  will 
mentioned,  and  subject  thereto,  to  the  use  of  the  first  and  all  and 
every  other  son  and  sons  of  his  said  son  in  tail  in  succession ; 
remainder  to  the  daughter  and  daughters  of  his  said  son  in  tail ; 
and  in  default  of  such  issue  of  his  said  son,  to  the  use  of  all  and 
every  the  daughter  and  daughters  of  him  the  said  testator,  and 
the  heirs  of  their  bodies,  to  take  as  tenants  in  common,  if  more 
than  one,  equally,  and  if  but  one,  to  the  use  of  such  only  daugh- 
ter of  him,  the  said  testator,  and  the  heirs  of  her  body  forever ; 
and  for  default  of  such  issue,  to  the  use  of  his  heirs  forever. 

The  testator  appointed  his  trustees  guardians  of  his  children, 
and  executors  of  his  will. 

He  left  Edmund  Worthington  Livesey,  his  eldest  son  and 
heir  at  law,  and  Maiy  Carter  Livesey,  James  Worthington  Live- 
sey, Harding  Livesev  and  Eliza  Armstrong  Livesey,  his  only 
younger  children. 

The  bill  prayed  that  the  will  might  be  established. 

Edmund  Worthington  Livesey,  the  heir  at  law,  by  his  answer, 
said,  that  the  will  was  not  made  according  to  the  instruc- 
tions and  intentions  of  the  testator,  it  being  *his  inten-  [*462] 
tion,  that  on  failure  ol  issue  of  the  eldest  son,  the  prop- 
erty should  go  to  his  younger  sons,  and  their  issue  successively 
before  the  daughters ;  but  this  defendant  admitted  that  the  testa- 
tor was  in  a  sound  state  of  mind  when  he  executed  his  will,*  and 
that  the  same  was  duly  executed  as  by  law  is  required  for  pass- 
ing fireehold  estates. 

James  Worthington  Livesey,  by  his  answer,  disputed  the  will, 
alleging  that  the  same  was  not  made  agreeably  to  the  instruc- 
tions given  by  the  testator,  and  said  that  the  te^tor  was  ad- 
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dieted  to  excessive  intemperance,  and  was  in  a  state  of  derange- 
ment, and  utter  incapacity  to  manage  his  own  affidis,  except  at 
times. 

The  bill  was  replied  to,  and  further  proceedings  had  therein. 

Edmund  Worthingt^n  Livesey,  died  unmarried,  leaving  the 
plaintiff,  Mary  Carter  Livesey,  the  only  surviving  daughter  of  the 
testator,  Eliza  Armstrong  Livesey,  the  other  daughter  having 
died  before  E.  W.  Livesey,  without  issue. 

The  suit  was  revived,  and  James  Worthiagton  Livesey,  the 
eldest  brother  and  heir  at  law  of  E.  W.  Livesey,  and  also  heir  at 
law  to  the  testator,  in  his  answer  to  this  bill  of  revivor,  said, 
that  since  the  filing  of  the  original  bill  he  had  discovered,  and 
verily  believed  the  truth  to  be,  that  Edward  Livesey,  at  the  time 
of  making  his  will,  was  not  of  sound  mind,  memory  and  under- 
standing, or,  at  any  rate,  that  he  was  acting  under  an  undue  in- 
fluence, exerted  over  him  by  the  defendants  William  Harding 
and  John  Harding,  and  by  Archibald  Keightley,  the  elder,  the 
solicitor  and  brother-in-law  of  the  defendant  John  Harding. 

[*463]         *Mr.  Agar^  Mr.  Preston  and  Mr.  Duckiuorih  for  the 
plaintiff,  cited  Tucker  v.  Phipps,{a) 

Mr.  Treshve  and  Mr.  Ward  for  Mr.  Livesey,  cited  Sleeman  v. 
Sleeman,{b)  and  Cartumght  v.  OartivrighL{c) 

The  Master  op  the  Eolls: — The  heir  at  law  has  admitted 
the  will  to  have  been  well  executed,  and  the  sanity  of  the  testa- 
tor at  the  time  of  making  the  will.  Has  anything  occurred  to 
authorize  the  court  to  relieve  him  from  the  admission  ?  Must 
not  the  court  infer  that  the  heir  at  law  had  made  every  necessary 
inquiry  in  order  to  obtain  information  before  he  made  the  admis- 
sion?   Is  it  possible,  then,  to  allow  a  succeeding  heir  to  dispute 

(a)  3  Atkins^  369. 
(6)  2  Dickens,  781. 
(^  2  DkknM,  646. 
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the  will?  I  oairnot  follow  the  oases  that  have  been  cited.  Mr. 
Dickens  was  not  a  very  accurate  reporter.  The  brother  is  bound 
by  the  admission  made  by  the  heir  at  law.  I  cannot  direct  an 
issue  demaavit  vel  nan^  but  Mr.  Livesey  is  entitled  to  make  what 
use  he  can  of  the  question  of  construction. 

Declare  one  moiety  of  the  rents  and  profits  to  be  applied  to 
the  maintenance  of  the  younger  children  during  the  life  of  the 
wife- 

The  application  of  it  is  left  to  the  discretion  of  the  trustees,  as 
Hiey  or  he  shall  think  fit    I  could  only  make  a  declaration  in 
the  words  of  the  wiD.    One  of  the  trustees  is  living.    The  dis- 
cretion is  vested  in  the  surviving  trustee- 
Mr.  Agar  then,  on  the  question  of  cross  remainders,  cited  W(U- 
son  V.  Foxon,{a)  Oreen  v.  Slisvens.{b)    One  of  the  daugh- 
ters, who  survived  the  testator,  is  dead,  and  *accord-     [*464] 
ing  to  the  doctrine  of  cross  remainders,  the  whole  is 
now  in  the  surviving  daughter. 

Mr.  Preston: — ^There  is  sufficient  in  the  will  for  cross  remain* 
dels.  Cross  remainders  are,  &om  the  words  in  de&ult  of  such 
issue,  or  any  like  expression,  to  be  implied  between  two,  but 
not  where  there  are  more  than  two ;  but  if  there  be  a  gift  to  a 
class  of  persons,  the  rule  of  cross  remainders  applies.  This  is  a 
gift  to  a  class  of  persons  who  may  be  more  or  less  than  two. 

Mr.  Treshve  contended,  that  there  was  no  ground  for  inferring 
cross  remainders. 

The  Master  op  the  Bolls  : — ^The  gift  over  here  is  in  de- 
feult  of  issue ;  that  is  what  I  most  rely  upon. 


Jubf  ISA.— The  Ma8CBB  or  the  Bolls;— The  question  is, 


(d)  ^  Ea8t»  36. 
(«)  It  Yes.  64. 
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whether  any  part  of  the  estate  should  go  over  so  long  as  there  is 
issue  of  any  of  the  daughters?  I  think  the  cases  upon  this  sub- 
ject have  been  very  absurd  in  drawing  the  distinction,  that  cross 
remainders  should  be  implied  when  there  are  only  two,  but  not 
when  there  are  more  than  two.  I  own  I  am  of  opinion  that  no 
part  of  this  estate  is  to  go  over  as  long  as  there  are  issue  of  any 
one  of  the  daughters. 

The  cause  then  stood  over  for  j  udgment  to  the  following  Monday. 


July  \9th. — The  Master  of  the  Bolls  : — ^In  this  case  the 
testator  had  limited  his  estate  in  remainder  to  his  daughters  in 

tail,  and  if  but  one,  then  to  her  in  tail ;  and  in  defeult  of 
[*465]    such  issue,  then  to  his  own  right  heirs.  I  am  of  *opinion 

that  no  part  of  the  estate  goes  over  until  there  be  a  gen- 
eral failure  of  issue  of  all  the  daughters ;  and,  consequently,  I 
hold  there  are  cross  remainders  between  them. 

Decree,  that  according  to  the  true  construction  of  the  will, 
there  were  cross  remainders  between  the  two  daughters  of  the  testa- 
tor, and  that  Mary  Carter  Livesey,  the  surviving  daughter,  is  en-  < 
titled  to  the  whole  estate  of  the  testator  as  tenant  in  tail  thereofc 

Reg.  Lib.  1830,  B.  2497. 


Dawson  and  others  v,  Hearn  and  AN0THEB.(a) 

WilL — Annuity, 

Wmtmiitster  Hjilll. — 1830:  14th  June. 

A  testator  directed  that  an  annaity  of  2501  should  be  purchased  for  his  wife  within 
three  months  after  his  decease.  She  survived  him  seven  months,  but  the  annu- 
ity had  not  been  purchased  at  the  time  of  her  death.  Her  personal  representativea 
filed  their  bill  for  payment  of  the  value  of  the  annuity  at  the  time  at  which  the 
testator  had  directed  it  to  be  purchased,  and  the  court  decreed  accordingly. 

But  if  an  annuitant  has  received  the  annual  sum,  the  court  will  direct  an  inquiry 
whether  the  annuitant  elected  to  take  the  annuity  from  the  person  who  was  di« 
rected  to  purchase  it,  instead  of  the  principal  sum. 

(a)  8,  a,  I  Boas,  ft  H.  608. 
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William  Hearn,  by  his  will,  beaxing  date  the  7th  day  of 
September,  1823,  inter  alia  gave  and  bequeathed  as  follows :  "  I 
also  direct,  that  from  and  out  of  my  moneys  and  personal  estate, 
an  adequate  sum  be,  within  three  calendar  months  next  after  my 
decease,  laid  out  and  invested  in  the  purchase  of  a  government 
annuity  of  250Z.  per  annum,  in  the  name  and  for  the  use  of  my 
said  wife  during  her  life ;  and  I  further  will  and  direct,  that  in 
case  my  personal  estate  shall  prove  insufficient  to  purchase,  and 
pay  and  satisfy  the  annuities  and  several  pecuniary  legacies  here- 
inbefore by  me  directed  and  given,  I  charge  and  make  subject 
my  said  estate  at  Singleborough  with  and  to  the  defi- 
ciency therein.  *A11  the  rest  and  residue  of  my  personal  [*466] 
estate  I  give  to  my  brother,  William  Heam,  to  be  dis- 
posed of  amongst  his  children  and  grandchildren,  as  he  may 
think  fit ;  and  I  nominate  and  appoint  my  said  brother,  Wil- 
liam Hearn,  and  nephew,  Thomas  Heam,  executors  of  this  my 
wiU." 

The  testator  died  on  the'  28th  day  of  April,  1827,  and  his 
wife  died  in  November  foUo^ving,  having  previously  bequeathed 
her  personal  estate  to  her  two  sisters,  one  of  whom  is  a  plaintiff 
to  this  suit,  and  the  other  sister  has  sinoe  died,  leaving  the  other 
plaintiff  her  executor. 

The  annnity  was  not  purchased.  The  bill  stated  the  preceding 
fiwts,  and  prayed  that  it  might  be  declared  that  the  plaintifife 
were  entitled  to  be  paid  from  the  assets  of  the  testator,  such  sum 
of  money  as  would  have  been  required  at  the  expiration  of  three 
months  after  his  decease,  to  purchase  a  government  annuity  of 
250Z.  during  the  life  of  Susannah  Hearn,  the  widow  of  the  testa- 
tor, with  interest  thereon  from  that  time.  The  defendants,  by 
their  answer,  said  that  no  sum  of  money  was  ever  invested  in 
the  purchase  of  an  annuity  for  the  said  Susannah  Heam,  de- 
ceased, or  paid  to  her  in  respect  of  the  sum  required  for  the  pur- 
chase of  the  annuity  of  250Z.  in  the  said  bill  mentioned ;  for  that, 
at  the  death  of  the  said  testator,  his  assets  consisted  principally 
of  money  out  on  securities,  which  could  not  be  immediately  got 
in,  and  that  at  the  end  of  three  months  after  the  death  of  the 
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said  testator,  they  had  not  possessed  assets  sofficient  to  purchase 
the  said  annuity,  ai^d  that  the  Ainds  were  then  very  high,  and 
that  the  health  of  the  said  Susannah  Heam  was  then  very  pse- 
oarions,  and  the  defendant,  Thomas  Heam,  who  principally  acted 

in  the  executorship,  therefore  informed  the  said  Susan- 
[^467]     nah  Heam  of  his  intention  to  postpone  the  ^purchase  of 

the  said  annuity,  and  told  her,  he  doubted  not  that  she 
would  feel  satisfied  with  the  security  of  the  said  William  Heam 
(his  father)  and  himself,  as  executors  of  the  testator,  for  payment 
of  the  said  annuity  in  the  meantime,  or  to  that  effect;  to  which 
she  made  no  objection ;  and  the  defendants  admitted  suiE&cieiii 
assets  to  purchase  the  annuity. 

Mr.  Biokerstelh  and  Mr.  Svpanslon  for  the  plaintL& : — ^Had  a 
aim  of  money,  equal  in  value  to  the  annuity,  been  given  to  Mib. 
Hearn,  it  would  have  vested  in  her ;  and  the  ground  on  which 
the  court  gives  the  representatives  of  an  annuitant  what  the  pur- 
chase would  have  cost  is,  that  the  annuitant  might,  when  the 
annuity  is  purchased,  sell  it  if  she  pleases.  The  reasoning  of  the 
answer,  that  the  stocks  were  high,  could  not  deprive  her  of  her 
rights.  Palmer  v.  OriivjfoT^ip)  Bayley  v.  Biskop^b)  Yates  v. 
-CompUm^ic)  Barnes  v.  Iiowley.{d) 

The  bequest  of  a  sum  for  the  purchase  of  an  annuity  entitles 
the  legatee  to  the  specific  sum.  When  the  time  arrived  (three 
months)  it  was  clearly  ascertained  what  sum  was  requisite,  and 
by  the  bequest  Mrs.  Hearn  became  entitled  to  a  legacy  equal 
to  the  sum  which  would  have  been  requisite  to  purchase  the  an- 
nuity at  the  end  of  three  months  from  the  death  of  the  testator. 

Mr.  Pemierton  and  Mr.  Turner  for  the  defendants : — ^Where 
there  is  no  bequest  of  a  principal  sum,  but  only  of  an  annuity, 

the  principle  contended  for  cannot  apply.  The  pur- 
[*468]     chase  of  an  annuity  depends  upon  the  *health  of  the 

annuitant,  and  other  circumstances  may  influence  the 
value. 

(a)  3  Swanst.  482.  (c)  2  P.  W.  309. 

.ft)  «  Vea  6.  id)  3  Vea.  806. 
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SujqxMe  the  executon  had  puiehaaed  the  annuity  some  months 
after  the  expiration  of  the  three  months,  and  stocks  in  the  mean- 
time had  fiillen,  woxild  the  execatois  haye  been  liable  for  the 
difference  ?  A  passage  has  been  read  from  the  answer  explain- 
ing what  the  cireamstanoes  were  which  prevented  the  purchase 
of  the  annuity,  and  that  the  annuitant  did  not  object  to  the  se- 
onrity  of  the  testator's  estate,  and  to  receive  the  annuity  from  it. 
It  is  plain  &om  this  will,  that  the  testator  meant  that  this  should 
be  an  annual  provision  for  the  wife.  He  gave  her  other  lega- 
isieB.  Can  it  be  said,  that  as  she  did  not  choose  to  make  her 
election  to  have  the  annuity  purchased,  her  representatives  can 
elect  now? 

All  the  cases,  except  that  of  Sales  v.  Oompton,  are  bequests  of 
principal  sums.  In  that  case,  Jane  Stiles,  the  annuitant,  was 
entitled  to  the  whole  produce  of  the  real  and  personal  estate ; 
and  the  question  was,  whether  the  estate  did  not  remain  uncon- 
verted? The  decision  was  that  the  realty  was  converted.  The 
cases  dted  do  not  apply. 

The  testator  meant  to  make  a  provision  for  his  wife  for  her 
life.  Now  what  is  the  practice  of  the  court  ?  It  sets  aside  a 
sum  to  answer  the  annuity.  The  only  exception  is  an  insolvent 
estate,  in.  which  the  court  has  directed  an  annuity  to  be  pur- 
chased in  the  government  securities.  Now,  if  a  party  makes  no 
claim,  but  submits  to  receive  the  annuity,  the  representatives  of 
Aat  party  cannot  quarrel  with  the  acts  of  the  person  whom 
they  represent.  The  party  who  had  the  power  has 
♦entered  into  the  arrangement^  and  her  representative  [*469] 
cannot  quaird  with  it 

Th£  Master  of  the  Rolls:— It  can  make  no  difference 
whether  a  certain  sum  is  given  to  purchase  an  annuity,  or  a  cer- 
tain annuity  is  directed  to  be  purchased ;  and  the  court  considers* 
it  a  legacy  to  the  amount  of  its  value  r  but  the  annuitant  may 
waive  it,  and  receive  the  annual  sum  from  the  executors. 
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In  a  case  which  occurred  last  term,(a)  the  annuitant  had  re- 
ceived the  annuity  for  some  time,  and  I  directed  an  inquiry, 
whether  she  had  elected  to  take  the  annuity,  but  here,  it  is  not 
contended  by  the  answer  of  the  executors  that  the  annuitant 
waived  the  right  of  having  the  annuity  purchased ;  the  answer 
states  thatt  they  proposed  to  postpone  the  purchase.  On  the  part 
of  the  annuitant,  it  was  at  most  but  a  mere  assent  to  a  proposal 
to  receive  the  annuity  until  the  purchase  was  made,  and  conse- 
quently she  still  continued  entitled  to  the  sum  which  would  have 
been  requisite  for  the  purchase  of  the  annuity,  and  her  represen- 
tatives are  now  entitled  to  that  sum. 

[*470]        *It  does  not  appear  that  the  executors  communicated 
their  reasons  to  the  annuitant 

Let  the  master  inquire  what  sum  would  have  been  required  at 
the  expiration  of  three  months  from  the  death  of  the  testator  to 
purchase  a  government  annuity  of  260Z.  during  the  life  of  Susan- 
nah Hearn ;  and  declare  that  the  plaintifis  are  entitled  to  the 
sum  that  would  have  been  so  required,  with  interest  at  41  per 
cent.,  and  that  the  defendants  pay  unto  the  plaintiffe  the  said  sum 
and  interest,  with  their  costs. 

Reg.  Lib.  1830,  A.  p.  1902. 


(a)  Brown  v.  Ross. 
€thMaj: 

This  Buit  was  on  a  direction  in  a  will,  that  a  sofficient  sum  shoald  be  set  apart  for 
tiie  purchase  of  an  annuity  of  7602.  The  defendant,  by  his  answer,  stated  that  he 
had  from  time  to  time  paid  the  annuitant  the  growing  payments  of  the  annuity 
during  her  life,  and  that  such  payments  were  received  by  the  annuitant  in  full  satis- 
faction of  the  annuity.  The  court  directed  an  inquiry,  how  it  happened  that  the 
annuity  was  not  purchased,  and  whether  the  widow  assented;  with  liberty  to  state 
special  circumstances. 

The  report  is  nearly  ready,  and  this  case  will  shortly  be  heard  on  further  direo- 
tions. 
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Charles  Marriott,  Plainilffa ;  and  Thomas  Sneyd  Kinner- 
SLEY,  Thomas  Meggison,  Charles  Kaye  and  John  West- 
cote  Bampfield  and  Elizabeth,  his  Wife,  Mahy  Meq- 
GisoN,  Widow,  John  Middleton  Meggison,  and  Henry 
CUBITT,  Defendants. 

Trustees, — Liability  for  Acts  of  Co-Trustees, 

Rolls.— 1830:  7  th  July. 

Trostees  of  stock  signed  a  power  of  attorney  to  soil  it  out,  and  the  proceeds  were 

received  from  the  broker  by  one  of  the  trustees,  wlio  afterwards  became  insolvent. 

Decree,  that  the  other  trustees  account  for  and  pay  the  amount 

Elizabeth  Marriott,  the  mother  of  the  plaintiff,  sold  out 
some  East  India  bonds  which  had  been  given  to  her  by  the  de- 
fendant Kinnersley,  and  invested  the  produce  in  the  purchase  of 
8,620/.  35.  4c/.,  three  per  cent,  consols,  in  the  names  of  defendant 
Kinnersley,  defendant  Charles  Kaye,  and  defendant  Thomas 
Meggison,  and  caused  to  be  effected  on  the  24th  of  February, 
1814,  with  the  Equitable  Insurance  Company,  a  policy  of  insu- 
rance for  2,000/.  on  her  life.  By  indenture  bearing  date  7th  of 
May,  1815,  made  between  Elizabeth  Marriott  of  the 
one  part,  and  those  three  *defendanta  of  the  other  part,  [*471] 
Mrs.  Marriott  assigned  the  policy  to  the  three  defendants, 
and  it  was  thereby  declared  that  they  should  stand  possessed 
of  the  3  per  cent,  consols,  and  the  dividends  thereof  and  the 
policy  of  insurance,  upon  trust  to  vary  the  stocks,  and  out  of  the 
dividends  from  time  to  time  to  pay  the  premium  of  insurance, 
and  to  apply  the  whole  or  such  part  as  they  should  think  fit  of 
the  residue  in  the  maintenance  and  education  of  the  plaintiff 
until  he  should  attain  twenty-one,  and  to  invest  the  surplus ;  and 
on  the  plaintiff  coming  of  age  to  transfer  the  whole  to  him.  In 
this  deed  there  was  a  proviso  that  the  trustees  should  not  be  an- 
swerable for  any  misfortune,  loss  or  damage  in  the  execution  of 
the  trusts,  except  the  same  should  happen  by  or  through  their 
own  wilful  default  respectively.  The  payment  of  the  premium 
on  the  policy  was  discontinued  in  1819. 

The  trustees  executed  a  power  of  attorney  on  the  9th  of  May, 
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1819,  enabling  Henry  Vigne  and  Frederick  Vigne  to  sell  out  the 
stock.  The  produce  was  received  by  the  defendant  Charles 
Kaye,  who  afterwards  became  insolvent. 

The  defendant  Kinnersley  did  not  execute  the  trust  deed. 

The  bill  prayed  that  it  might  be  declared  that  the  defendants 
Kinnersley,  Meggison  and  Kaye,  had  committed  a  breach  of 
trust,  and  that  they  should  replace  the  stock  and  dividends,  and 
the  policy  of  insurance. 

The  defendants  Kinnersley  and  Meggison  never  received  the 
dividends,  nor  interfered  in  the  trusts,  Airther  than  that  Meggi- 
son executed  the  deed  and  power  of  attorney,  and  Kinnersley 
the  power  of  attorney  only. 

[*472]  ^Defendant  Kinnersley  stated  in  his  answer,  that  he 
had  no  knowledge  of  the  deed,  to  which  he  never  as- 
sented that  he  should  be  made  a  party,  and  that  he  had  not  in 
any  manner  authorized  any  person  to  name  him  a  trustee  there- 
in ;  that  he  never  executed  or  saw  the  deed,  or  any  draught 
or  copy  thereof  or  consented  to  become  a  trustee  thereunder ; 
nor  did  this  defendant  know,  nor  had  he  reason  to  believe,  that 
«ny  trusts  had  been  declared  in  favor  of  the  plaintifl& ;  this  de- 
fendant also  said,  that  he  refused  to  allow  the  stock  to  be  pur- 
thasdd  in  his  name,  and  that  not  knowing  that  the  stock  was  in- 
vested upon  any  other  trust  than  for  Mrs.  Marriott,  and  believing 
she  had  the  entire  control  of  it,  he  did,  at  the  request  of  the  de- 
fendant Kaye,  who  was  her  solicitor  and  agent,  execute  the 
power  of  attorney,  which  he  delivered  to  the  defendant  Elaye. 

The  defendant  Meggison  died,  and  the  bill  was  revived  against 
his  representatives. 

It  appeared  that  the  application  of  the  defendant  Elaye,  to  the 
defendant  Kinnersley,  to  execute  the  power  of  attorney,  was  by 
letter,  wherein  occurs  this  passage :  "it  becomes  necessary  for 
the  advancement  of  Charles  Marriott,  the  plalntiJD^  that  the  stock 
should  be  sold  out" 


BEFORE  THE  MASTER  OP  THE  R0LI5.       472 

1830. — Marriott  v.  XianeraUj. 

Mr.  PemberUm  and  Mr.  Beames  for  the  plaintiff: — ^Mr.  Kaye 
having  determined  to  appropriate  the  stock  to  himself,  wrote  a 
letter  to  Mr.  Kinnersley,  desiring  him  to  execute  a  power  of  at- 
torney. Mr.  Kinnersley  incautiously  executed  the  power  of  at- 
torney. A  person  who  is  appointed  trustee  with  his  consent,  can 
only  discharge  himself  by  applying  the  fund  as  the 
cestui  que  *iru8t  may  direct,  or  by  transferring  it  to  other  [*478] 
persons  by  the  direction  of  the  cestui  que  trust  He  has 
acted,  and  is  therefore  liable. 

Mr.  Meggison  signed  the  deed,  and  he  was  bound  to  see  to  the 
proper  application  of  the  funds.  He  chose  to  trust  to  Mr.  Kaye, 
and  his  estate  must  answer  for  the  loss  sustained.  Mr.  Eanner* 
sley  says  in  his  answer,  that  he  had  no  distinct  notice  of  the  trust 
reposed  in  him ;  but  the  letter  of  Mr.  Kaye  is  evidence  that  he 
had  notice,  for  there  he  calls  upon  him  to  join  in  an  act  for  the 
purpose  of  raising  money,  which  was  represented  to  him  to  be 
in  conformity  to  the  trusts.  The  very  act  of  transferring  was 
such  an  act  as  amounted  to  an  acceptance  of  the  trusts. 

Mr.  Barber  for  a  defendant  in  the  same  interest. 

Mr.  Tinney  for  Mr.  Kinneialey : — ^Mr.  Charles  Ejiye  was  the 
confidential  solicitor  of  Mrs.  Marriott,  now  Mrs.  Bampfylde,  and 
he  informed  Mr.  Kinnersley  that  the  fimds  were  transferred  into 
his  name.  Now  Mr.  Kinnersley  knew  of  no  trust  deed,  nor  of 
any  trosi,  but  for  Mrs.  Marriott.  Charles  Marriott  was  only  a 
natural  son  of  Mrs.  Marriott ;  and  a  person  who  creates  a  volun- 
tary trust  may  discharge  it,  this  was  decided  by  Lord  Eldon  in 
the  case  of  Walwyn  v.  Cbofe,(o)  and  therefore  I  ask  your  Honor 
to  direct  an  inquiry  whether  Mrs.  Marriott  did  any  act  by  which 
the  trusts  might  be  discharged ;  by  which  Mr.  Ejnnersley  might 
be  discharged  £rom  these  trusts. 

Mr.  Wright  with  Mr.  Tinney: — ^This  trustee  was  not  liable 
to  the  acts  of  the  other  trustees.    Bacon  v.  BaconSp)    Tnuh 

(a)  3  Mer.  tOt. 
(i)  6  Yea.  331. 
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[*474]     tees  *are  not  liable  to  the  consequences  of  anything 
they  do  for  the  sake  of  conformity.     Hovey  and  Blake- 
7nan^{a)  Chambers  and  Minchin.(b) 

Mr.  Bickersteih  and  Mr.  Swanston  for  the  representatives  of 
Mrs.  Meggison : — Unfortunately  the  question  is  too  clear ;  and 
the  only  question  is  as  to  the  consequences :  the  money  is  gone 
by  the  fraud  committed  by  Mr,  Kaye,  but  Mr.  Kinnersley's  lia- 
bility is  as  great  as  Mr.  Meggison's. 

The  Master  of  the  Rolls  : — Mr.  Meggison  chose  to  confide 
in  Mr.  Kaye  contrary  to  his  duty,  and  he  must  suffer  for  Mr. 
Kaye's  neglect  or  default.  Mr.  Kinnersley's  case  is  very  hard, 
but  the  question  is,  whether  Mr.  Kinnersley  has  not  incautiously 
done  an  act  which  has  placed  this  property  in  the  hands  of  indi- 
viduals who  have  abused  it  Mr.  Kinnersley  will  be  charged 
with  no  dividends  prior  to  his  acting,  nor  wi|l  he  be  charged 
with  the  loss  sustained  by  the  neglect  about  the  policy ;  he  is 
only  liable  to  the  fund  transferred,  but  Mr.  Meggison's  represen- 
tatives mu3t  be  charged  with  a  general  breach  of  trust,  with  the 
loss  sustained  by  the  discontinuance  of  the  policy,  and  must  pay 
costs.  But  I  will  not  charge  Mr.  Kinnersley  with  costs,  I  give 
the  costs  against  the  executors  of  Mr.  Meggison  and  j^ainst  Mr. 
Kaye. 

With  respect  to  what  the  counsel  for  Mr.  Kinnersley  has  said 
about  Lord  Eldon's  doctrine,  he  has  mistaken  it.  K  there  be 
communication  between  a  trustee  and  a  person  for  whose  benefit 

a  trust  is  created,  then  the  trustee  is  liable  to  him ;  but 
[*475]     he  is  only  not  so  when  *there  is  not  that  communication ; 

this  applies  to  conveyances  upon  trust  for  creditora. 

The  stock  itself  must  be  replaced. 

Reg.  Lib.  1829,  B.  p.  2712. 

(a)  4  Vee.  596. 
(6)  4  Vea.  186. 
(e)  1  Ves.  421. 
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Winter  v.  Hicks 
Debt  due  to  AdministrcUor, — IniesicUe  Trader. — Chsts. 

1830. — 16th  February. 

An  administrator  having  claimed  his  debt  before  the  master,  that  is  sufficient  to  en- 
title him  to  retain  it. 

The  administrator  entitled  to  his  costs  out  of  the  produce  of  the  sale  of  a  real  estater 
his  intestate  having  been  a  trader. 

The  heir  at  law  entitled  to  his  costs  from  the  plaintiff^  who  may  be  reimbursed  out 
of  the  fund  in  court,  without  prejudice  to  the  costs  of  the  administrator. 

This  was  a  suit  instituted  by  a  creditor  against  the  adminis- 
trator and  heir  at  law  of  Mark  Hicks,  the  intestate ;  and  it  was 
charged,  in  the  bUl,  that  the  intestate  at  the  time  of  his  death,  was 
a  trader  within  the  true  intent  and  meaning  of  the  bankrupt  laws. 
It  appeared  by  the  master's  report,  that  the  personal  estate  pos- 
sessed by  the  administrator  amounted  to  170Z.  lis.  lOd,  and  that 
the  administrator  had  paid  several  sums  of  money  in  respect 
thereof  to  the  amount  of  64?.  8^.  llrf.,  leaving  a  clear  balance  of 
106L  7s.  lie?.,  which,  being  insufficient  for  the  payment  of  232Z. 
85.,  the  amount  of  the  intestate's  debts,  the  master  had  ordered 
the  real  estate  to  be  sold,  and  the  produce  of  such  sale,  with  the 
rents  and  profits,  amounted  to  332?.  6s,  9c?.,  which  had  been  first 
applied  in  the  payment  of  301?.  4s.  Ic?.,  the  principal  and  interest 
due  on  a  mortgage  thereof,  leaving  a  balance  of  the  real  estate  to 
the  amount  of  31?.  2s.  7  l-2c?.  The  administrator  being  himself 
a  creditor,  had,  in  the  accounts  which  he  had  carried  in  before 
the  master,  claimed  to  retain  the  amount  of  his  own  debt. 

Mr.  Milford^  for  the  plaintiff*,  contended  that  as  the  estate  of 
the  intestate  was  insolvent,  the  administrator  was  not  entitled  to 
have  his  costs  out  of  the  fund ;  and  in  support  of  that 
doctrine,  cited  WiUcins  *v.  HunL{a)  He  further  con-  [*476] 
tended,  that  the  administrator  not  having  distinctly  re- 
tained his  debt,  before  the  suit  was  instituted,  he  was  not  now 
entitled  to  do  so. 

(a)  2  Atkyni^  161. 
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The  Master  of  the  Rolls  decided,  that  the  administrator 
was  entitled  to  his  costs,  and  that  the  administrator  having 
claimed  his  debt  before  the  master,  that  was  sufficient  to  entitle 
him  to  retain  it. 

Mr,  K  Parker  for  the  heir  at  law,  applied  for  his  costs. 

It  was  ordered  that  the  plaintiff  should  pay  his  costs,  and  re- 
ceive it  over  out  of  the  fund  without  prejudice  to  the  costs  of  the 
administrator. 


Mills  v.  Robarts. 
Contingent  Bequest  to  Injimis. — Maintenance, — Guardians, 

Bolls.— 1830:  26th  Maj. 

Bequest  of  10,0002.  provided  the  legatee  attain  twenty-one. 

In  a  subeequent  part  of  the  wiU,  the  testator  appointed  giiardianfl,  whom  he  re- 
quested to  attend  particularly  to  the  education  and  well  being  of  the  legatee,  and 
see  that  she  was  properly  and  virtuously  brought  up  and  educated. 

Held,  that  the  interest  of  the  legacy  was  applicable  to  the  maintenance  of  the  leg»> 
tee,  but  the  principal  was  contingent 

The  legatee  being  a  natnial  child,  the  testator  had  no  power  to  appoint  guardians 
for  her,  but  the  persons  named  in  the  will  bemg  well  known  to  the  court  asprop« 
er  persons,  they  were  appointed  guardians  without  a  reference  to  the  master. 

George  James  Robakts,  by  will  bearing  date  the  24th  of 
November,  1828,  after  giving  to  plaintiff  and  Abram  Wildey 
Robarts,  a  sum  of  8,000t  in  trust  to  pay  the  interest  to  Mary 
Anne  Harben  during  her  life ;  and  after  mentioning  that  he  had 
by  a  certain  deed  placed  in  the  names  of  trustees  the  sum  of 
10,000^.  3  per  cents,  for  the  use  of  said  M.  A.  Harben 
[*477]  during  her  life,  *gave  and  bequeathed  the  said  sum  of 
10,000?.  aft^r  the  decease  of  M.  A.  Harben,  to  be  equally 
divided  between  her  two  children,  Q^orgiana  Charlotte  Harben 
Robarts  and  her  infent  brother,  James  George  Harben  Robarts, 
for  their  joint  use  and  benefit  forever.    In  the  event  of  their  both 
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dying  before  they  attained  twenty-one,  then  over.  He  also  be- 
queathed to  the  same  two  children,  after  the  decease  of  their 
mother,  in  equal  proportions,  the  sum  of  8,000?.  before  men- 
tioned, subject  to  the  same  bequest  over  in  the  event  of  their 
dying  imder  twenty-one  years.  After  another  bequest,  the  testa- 
tor proceeded  as  follows : — 

"  I  will  and  bequeath  to  my  daughter,  Georgiana  Charlotte 
Harben  Robarts,  daughter  also  of  the  above  named  M.  A.  Har- 
ben,  the  sum  of  10,000/.  sterling  for  her  own  absolute  use  and 
benefit,  provided  she  attains  the  age  of  twenty-one  years ;  but  in 
default  of  this,  I  will  and  bequeath  the  said  10,000/.  sterling  to 
her  brother,  James  George  Harben  Robarts,  provided  also  he  at- 
tains the  age  of  twenty-one  years ;  but  in  defeult  of  this,  I  will 
and  bequeath  the  said  10,000/.  to  my  nephew,  Henry  Robarts, 
and  his  heirs  forever."  This  was  followed  by  a  bequest  of 
another  sum  of  10,000/.  in  similar  terms  to  James  George  Har- 
ben Robarts,  remainder  over  to  his  sister  in  the  event  of  his 
dying  under  twenty-one,  remainder  to  Henry  Robarts  in  the 
event  of  both  dying  under  that  age. 

In  a  subsequent  part  of  his  will  the  testator  proceeded  thus : — 

"I  constitute  and  appoint  my  brother,  Abram  Wildey  Robarts, 
and  my  much  esteemed  friend,  Charles  Mills,  jun.,  of  Birchin 
Lane,  trustees  and  guardians  to  the  several  persons  be- 
fore named  in  this  my  last  will  and  *testament ;  and  I  [*4783 
earnestly  request  and  implore,  that  they  would  have 
the  goodness  to  act,  and  to  attend  particularly  to  the  education 
and  well  being  of  Georgiana  Charlotte  Harben  Robart,  and  see 
that  she  is  properly  and  virtuously  brought  up  and  educated. 
And  I  further  will  and  direct,  that  the  said  Georgiana  Charlotte 
Harben  Robarts  is  on  no  account  to  dispose  of  herself  in  marriage 
without  the  consent  of  her  guardians,  either  before  or  after  she 
attains  twenty-one,  on  pain  of  forfeiting  two-thirds  of  the  value 
of  the  legacies  bequeathed  to  her." 

The  testator  appointed  his  brothers  and  sisters  residuary  lega- 
tees', and  Mills  and  Abram  W.  Robarts,  executors. 
Vol.!  28 
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The  bill  was  filed  bj  one  of  the  executors  to  ascertain  the  in- 
terest of  the  parties  in  the  two  legacies  of  10,000t,  and  praying 
also  that  guardians  might  be  appointed  for  the  infants,  and  the 
funds  secured;  and  the  principal  question  was,  Whether  the 
children  were  to  be  allowed  maintenance  out  of  the  interest  of 
these  legacies,  no  other  provision  being  made  for  their  mainte^ 
nance  ?    The  children  were  illegitimate. 

Mr.  Pemberion  and  Mr.  Roots,  for  the  infents,  insisted  that  the 
clause  directing  the  trustees  to  attend  to  the  education  and  well 
being  of  the  daughter,  and  appointing  them  guardians,  clearly 
showed  that  that  legacy  must  be  considered  as  vested,  subject  to 
be  divested  in,  a  certain  event ;  and  cited  Bransirom  v.  WiZfem- 
son,{a)  Acherley  v.  Wheeler  and  VerrumSfi) 

Mr.  Tinney  and  Mr.  Rolfe,  for  the  residuary  legatees, 
[*4:79]  argued  that  the  testator  having  bequeathed  the  *first 
two  legacies  of  10,000/.  and  8,000?.  in  such  manner  as 
to  make  them  vest,  (subject  to  the  mother's  life  interest,)  and  by 
making  the  two  latter  legacies  of  10,000?.  contingent,  had  drawn 
a  distinction  which  sufficiently  indicated  his  intention  not  to  give 
the  children  the  interest  of  those  two  legacies  in  the  meantime. 
And  they  concluded  that  the  appointment  of  guardians  might 
have  reference  to  the  event  of  the  mother's  dying  during  the 
minority  of  the  children,  in  which  case  they  would  be  provided 
for  out  of  the  interest  of  the  two  first  legacies  of  10,000?.  and 
8,000?.  which  were  vested.. 

Mr.  Heaihfield  for  Henry  Bobarts. 

The  Master  of  the  Eolls  : — ^Upon  this  will,  it  is  perfectly 
plain  these  children  were  not  intended  to  take  the  two  sums  of 
10,000?.,  unless  they  attained  the  age  of  twenty-one ;  but  the 
question  is,  Whether,  in  other  parts  of  the  will,  the  testator  has 
not  used  expressions  which  manifest  that  he  intended  they  should 
take  the  interest  of  those  sums  in  the  meantime  ? 

(a)  n  V6&  421. 
(6)  1  P.  Wma.  783. 
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Now  he  appdnts  trustees  and  guardians,  and  they  are  to  have 
the  charge  of  the  education  of  these  three  children.  Could  the 
testator  intend  that  these  trustees  should  educate  the  children 
fix)m  their  own  property  ?  and  must  it  not  be  intended  that  he 
meant  they  should  be  trustees  of  the  infants'  property,  to  hold  it 
for  their  benefit,  provided  they  should  attain  twenty*one,  and  to 
apply  the  produce  of  it  in  the  meantime  to  their  education?  The 
case  of  Branstrom  and  Wilkinson  is  an  express  authority  to  this 
effect,  and  the  words  "  when  they  shall  attain  the  2^  of  twenty^ 
one  years,"  provide  for  the  same  contingency  as  the  words  hare 
used. 

♦Declare  that  they  are  entitled  to  the  interest  from  the  [*480] 
testator's  death. 

The  fund  to  be  secured. 

Mr.  Pemberion : — ^There  must  be  a  reference  to  the  master  to 
appoint  guardians,  because  the  testator  was  not  by  law  empow- 
ered to  appoint  guardians  for  the  infants. 

The  Master  of  thk  Rolls  said  he  should  appoint  these  gen- 
tlemen at  once  to  be  guardians  of  the  children,  knowing  them  to 
be  proper  persons  for  such  a  trust. 

His  Honor  added,  that  he  did  not  declare  the  legacies  to  be 
vested,  for  they  were  contingent  on  the  event  mentioned  in  the 
will,  but  that  the  interest  should  be  applied  to  the  maintenance 
and  education  of  the  in&nts. 

Decreed  that  the  infants  were  entitled  to  interest  on  the  lega^* 
cies  from  the  death  of  the  testator,  and  in  case  either  of  them 
should  die  under  twenty-one>  any  of  the  parties  were  to  be  at 
liberty  to  apply.  That  the  plaintiff  and  A.  W.  Robarts,  on  en- 
tering into  a  recognizance  to  account,  be  appointed  guardians  of 
the  in&.nts  during  their  minorities,  and  until  the  further  order 
of  the  court ;  and  that  the  master  inquire  what  will  be  fit  to  be 
allowed  for  the  maintenance  and  education  of  the  infants  for  the 
time  passed  since  the  death  of  the  testator,  and  the  time  to  come. 

Reg.  Lib.  1829,  B.  p.  1958. 
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[*481]    *Maria  Meller  and  Ellen  Richardson,  Execu- 
TRiXBS  OF  John  Samuel  Meller,  Deceased,  Plain- 
tiffs; AND  John  Lewis  Minet,  Isaac  Minet,  John  Stride, 
Henry  Cooper,  Margaret  Meller,  William  Beckett 
AND  Henry  Cipriani,  Defendants, 

Fraud. — AppoirUment — *Ncxt  of  Kin. — Costs. 

1830:  UhUi^. 

J.  S.  M.,  being  entitled  to  the  dividends  of  4,3002.  for  life,  with  a  power  to  appoint 
by  any  deed  or  writmg  the  principal  after  his  death,  and,  in  default  of  appoint- 
ment)  to  hia  next  of  kin;  and  being  in  prison  for  debt  and  in  great  distreas,  is 
prevailed  upon  by  H.  G.  to  enter  into  an  agreement  for  sale  of  the  principal  after 
his  death,  in  consideration  of  1,000Z.,  and  other  sums  therein  Stated  to  have  been 
previouslj  lent  and  advanced  to  him  bj  H.  C. 

Bj  a  subsequent  deed,  in  consideration  of  1,864JL,  therein  stated  to  be  due  fit>m 
J.  S.  M.  to  H.  C,  and  of  1,0002.  paid  bj  J.  L.  M.  and  others,  J.  a  M.,  hj  the  di- 
rection of  H.  C,  appointed  that  the  principal  should  on  his  death  be  transferred  to 
J.  L.  M.  and  others,  with  a  proviso  t)iat  they  should  assign  the  same  to  H.  C.  on 
payment  of  1,0002.  and  interest,  and  all  fhrther  advances. 

The  1,8542.,  or  any  part  of  it,  had  not  in  &ct  been  advanced  by  H.  0. 

Held,  that  this  was  a  clear  fraud. 

Held,  that  the  appointment  was  well  executed. 

That  the  next  of  kin  of  J.  S.  M.  had  no  claim. 

That  H.  C.  vras  a  trustee  for  the  personal  representati^gas  of  J.  S.  M.  for  the  ezoessr 
beyond  the  money  received  by  J.  S.  M. 

That  H.  C.  sbotdd  pay  oosts. 

James  Meller,  by  his  will,  bearing  date  the  8d  December, 
1816,  gave  his  residuary  estate  unto  his  executors,  the  defend- 
ants Beckett  and  Cipriani,  upon  trust  to  pay  the  dividends  to  his 
wife  for  life,  and  after  her  death,  to  pay  tiie  dividends  to  the  tes- 
tator's son,  J.  S.  Meller,  during  his  natural  life ;  and  after  the  de- 
cease of  testator's  wife  and  son,  upon  trust  to  pay,  assign,  trans- 
fer and  make  over  the  testator's  residuary  estate  unto  such  per- 
son or  persons,  and  to  and  for  such  use  and  uses  as  the  said  J. 
S.  Meller,  at  any  time  or  times,  and  itom  time  to  time  during  his 
life,  by  any  deed  or  deeds,  writing  or  writings,  with  or  without 
power  of  revocation,  to  be  by  him  sealed  and  delivered  in  the 
presence  of,  and  to  be  attested  by  two  or  more  credible 
[*482]     ^witnesses,  or  by  his  will  as  therein  mentioned  should 
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direct  or  appoint  the  same,  and  in  defGinlt  of  appointment  to 
the  testator's  next  of  kin. 

The  residue  consisted,  amongst  other  propaly,  of  the  sum  of 
4,3001  navy  5  per  cent,  annuities,  since  converted  into  4,515i 
new  4  per  cent,  annuities.  In  March,  1822,  J.  S.  Meller  was  in 
great  distress,  and  confined  for  debt  in  the  Fleet  prison. 

The  following  agreement  was  there  executed  between  J.  S. 
Meller  and  the  defendant  Henry  Cooper: — ^*An  agreement 
made  the  16th  day  of  February,  1822,  between  John  Samuel 
Meller,  of  Welbeck  street,  in  the  county  of  Middlesex,  Esq.,  of 
the  one  part,  and  Henry  Cooper,  of  Copthall  court,  in  the  city  of 
London,  merchant,  of  the  other  part,  as  follows : — Whereas  the 
said  John  Samuel  Meller,  under  the  last  will  and  testament  of 
his  father,  James  Meller,  late  of  Howland  street,  Fitzroy  square, 
in  the  county  of  Middlesex,  Esq.,  deceased,  is  entitled  to  the 
right  of  disposing  either  by  will  or  deed,  amongst  other  sums, 
the  sum  of  4,300t  navy  5  per  cent,  annuities,  now  standing  in  the 
names  of  William  Beckett,  Henry  Cipriani  and  Mary  Meller,  in 
the  books  of  the  governor  and  company  of  the  Bank  of  England, 
as  trustees  under  the  said  will ;  and  the  same  annuities  will  be 
transferable  on  the  decease  of  the  said  John  Samuel  Meller,  but 
not  sooner,  being  a  part  of  the  residue  of  the  personal  estate  of 
the  said  James  Meller,  deceased.  And  whereas  the  said  John 
Samuel  Meller  now  stands  indebted  to  the  said  Heniy  Cooper 
in  several  sums  of  money,  by  the  said  Henry  Cooper  lent  and 
advanced  to  him  from  time  to  time,  and  having  occasion  for  a 
further  sum  of  money,  hath  contracted  and  agreed  to  sell  and 
convey  the  said  4,800?.  navy  6  per  cent,  annuities  to  the 
said  Henry  Cooper  for  the  further  sum  of  *l,000t  It  [*488] 
is  therefore  witnessed,  that  in  consideration  of  the  seve- 
ral sums  of  money  already  lent  and  advanced  to  .the  said  John 
Samuel  Meller  by  the  said  Henry  Cooper  as  aforesaid;  and  also, 
in  consideration  of  the  further  sum  of  1,000Z.,  to  be  paid  by  the 
said  Henry  Cooper,  his  executors  or  administrators,  to  the  said 
John  Samuel  Meller  at  the  time  or  times,  and  in  manner  here- 
Aiier  mentioned,  he,  the  said  John  Samuel  Meller,  doth  heo^eby 
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promise  and  agree  to  and  with  the  said  Henry  Cooper,  his  exe» 
eutors,  administrators  and  assigns^  that  he,  the  said  John  Samuel 
Meller,  shall  and  will,  at  any  time  or  times  hereafter,  at  the  re- 
quest, costs  and  charges  of  the  said  Henry  Cooper,  his  executors, 
administrators  or  assigns,  convey,  transfer  or  assign,  or  direct  to 
be  conreyed,  transferred  or  assigned,  the  said  sum  of  4,300t 
nayy  annuities,  tranrferable  on  his  decease  as  aforesaid  to  any 
person  or  persons,  and  by  any  deed  or  deeds,  and  in  such  parts 
or  portions  thereof  as  the  said  Henry  Cooper,  his  executors,  ad- 
ministrators or  assigns  shall  by  deed  name,  appoint  or  direct. 
And  the  said  Henry  Cooper  for  himself,  his  execiUors  and  ad- 
minislarators,  doth  hereby  promise  and  agree  to  and  with  the  said 
John  Samuel  Meller,  that  in  consideration  of  conveyance  or 
assignment,  conveyances  or  assignments,  direction  or  directions 
to  be  made  by  the  said  John  Samuel  Meller  as  aforesaid,  that  he, 
the  said  fienry  Cooper,  shall  and  will  pay,  or  cause  to  be  paid 
unto  the  said  John  Samuel  Meller  the  further  sum  of  l,000i  at 
the  time  of  his  executing  the  said  conveyance  or  assignment, 
which  is  to  be  completed  on  or  before  the  15th  day  of  March 
next ;  and  also  executing  at  any  time  after  such  other  convey- 
ances or  assignment,  direction  or  directions,  wholly  or  in  part, 
and  in  proportion,  and  as  the  4,300^.  navy  annuities  shall  be 
thereby  respectively  conveyed,  assigned  or  directed  to  be  con- 
veyed or  assigned." 

[*484]  *By  indenture  bearing  date  the  20th  day  of  Septem- 
ber,  1822,  made  between  John  Samuel  Meller  of  the 
first  part,  Henry  Cooper  of  the  second  part,  and  the  defendants 
John  Lewis  Minet,  Isaac  Minet  and  John  Stride,  bankers,  of  the 
third  part,  reciting  the  will  and  agreement,  and  that  upon  the 
settlement  of  accounts  between  Cooper  and  J.  S.  Meller,  the  latter 
was,  on  the  16th  of  February,  1822,  indebted  toH.  Cooper  in  the 
sum  of  l,854t  IO5.,  making,  with  the  sum  of  l,000i  liie  sum  of 
2,8542.  IO5.  It  is  witnessed,  that  in  consideration  of  the  said 
sum  of  1,854Z.  IO5.,  and  of  l,000t  paid  to  J.  S.  Meller  at  the  re- 
quest of  H.  Cooper  by  J.  L.  Minet,  I.  Minet  and  J.  Stride,  he 
the  said  J.  S.  Meller,  by  the  direction  of  Cooper,  and  by  deed 
sealed  and  delivered  in  the  presence  of  two  witnesses,  directed 
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and  appointed  that  the  sum  of  4,516{.  new  4  per  cent  annuities 
ghould,  after  the  decease  of  him  and  Mary  Meller,  be  transferred 
to  J.  L.  Minet,  L  Minet  and  J.  Stride,  as  their  property ;  and  he 
thereby  directed  and  required  the  trustees  to  assign  the  same  to 
them  accordingly,  with  a  proviso  that  they  should  re-assign  the 
same  to  Cooper  on  payment  of  l,000i  and  interest,  and  all  fur- 
ther advances  to  him  by  them. 

J.  S.  Meller  died  on  the  22d  December,  1822,  having  previously 
made  his  will,  and  thereby  appointed  the  plaintiffs  executors 
thereof 

Mary  Meller  died  on  the  27th  October,  1823.  The  bill  stated 
the  preceding  fects,  and  that  J.  S.  Meller  continued  in  the  Fleet 
prison  until  the  13th  of  June,  1822,  and  that  up  to  that  time 
Cooper  had  advanced  to  him  40/.  only.  The  bill  also  stated, 
that  the  admission  in  the  indenture,  that  J.  S.  Meller  was  in- 
debted to  H.  Cooper  in  the  sum  of  1,854/.  10*.  was  oon- 
[*485]  trary  to  the  *&ct ;  and  the  bill  prayed  that  the  agree- 
ment of  the  16th  February,  1822,  and  indenture  of  20th 
September,  1822,  might  be  delivered  up  to  plaintiflfe  to  be  can- 
celled, the  plaintiflfe  thereby  offering  to  pay  to  the  defendants 
J.  L.  Minet,  L  Minet  and  J.  Stride  and  H.  Cooper,  the  principal 
and  interest  which  should  be  found  bona  fide  due  to  them  for 
moneys  advanced  to  J.  S.  Meller  in  his  lifetime,  on  an  account 
to  be  taken  for  such  purpose ;  or  that  the  indenture  of  the  20th 
September,  1822,  might  stand  as  a  security  for  the  sum  of  1,000(. 
only  and  interest;  and  in  that  case,  that  defendants  J.  L.  Minet, 
I.  Minet  and  J.  Stride  might  be  ordered  to  re-assign  the  residue 
of  the  said  sum  of  4,515/.  new  4  per  cent,  bank  annuities,  as  the 
court  might  direct^  and  that  in  the  meantime  the  defendants 
W.  Becket  and  H.  Cipriani  might  be  restrained  by  the  order 
and  injunction  of  the  court  from  transferring  or  parting  with 
the  said  stocks,  or  any  of  them,  and  that  the  same  might  be  se- 
cured by  the  order  of  the  court 

When  this  cause  came  on  first  to  be  heard,  on  the  28th  Janu- 
ary, 1828,  the  bill  was  dismissed  as  against  the  mortgagees,  whose 
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demands  on  Cooper  exceeded  the  amount  of  the  security,  and  a 
reference  was  made  to  the  master,  to  inquire  what  sums  were  due 
from  J.  S.  Meller  to  the  defendant  Cooper,  on  the  16th  February, 
1822,  the  date  of  the  agreement;  also,  what  sums,  if  any,  were 
paid  by  Cooper  to  J.  S.  Meller,  between  the  16th  day  of  Febru- 
ary, 1822,  and  the  execution  of  the  indenture  of  the  20th  day  of 
September,  1822. 

The  master  reported,  that  he  did  not  find  that  any  s\im  of 
money  was  actually  due  from  J.  S.  Meller  to  the  defendant  H. 
Cooper,  on  the  16th  February,  1822.    And  he  did  not  find  that 

any  subsequent  advances  were  made  by  the  defendant 
[*486]     H.  Cooper  to  J.  S.  Meller,  between  *the  16th  February, 

1822,  and  the  20th  September,  1822,  the  date  of  the  in- 
denture  in  the  pleadings  mentioned  inclusive. 

Depositions  were  read  in  evidence,  showing  the  great  distress 
of  J.  S.  Meller,  and  that  no  such  sum  as  l,854t  10«.  could  have 
been  due  to  Cooper  at  the  time  of  executing  the  agreement 

Mr.  Bickersteth  and  Mr.  Skirrow  for  the  plaintiflfe. 

Mr.  Agar  and  Mr.  Hayter  for  the  defendant  Henry  Cooper. 

The  Master  of  the  Eolls: — J.  S.  Meller  was  entitled  to  the 
residue  of  his  father's  estate,  consisting  of  the  sum  of  4,800?.  navy 
5  per  cent,  annuities. 

At  the  time  of  the  transaction  in  question  he  was  a  prisoner  in 
the  Fleet.  The  defendant  Cooper  there  treats  with  him  for  the 
purchase  of  this  stock,  and  the  transfer  of  it  at  the  time  of  his 
death.  An  agreement  is  executed,  stating  that  Meller  was  in- 
debted to  Cooper,  and  in  consideration  thereof,  and  of  the  further 
sum  of  1,000Z.  to  be  paid  by  Cooper,  Meller  covenanted  that  he 
would  assign  the  4,800Z.  annuities  to  Cooper. 

I  referred  it  to  the  master  to  inquire  whether  there  was  any- 
thing due  in  respect  of  the  debts  so  stated  in  the  agreement  to  be 
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due  to  Cooper.    The  master  lias  reported  that  there  was  not  any 
sum  due. 

A  clear  fraud  has  been  established  against  Cooper:  he  per- 
suaded Meller  to  sell  the  reversion  for  1,000Z.,  and  Coop- 
er, in  order  that  he  might  be  enabled  to  procure  *money  [*487] 
upon  it,  and  represent  that  he  had  given  a  fair  value  for 
it,  persuaded  Meller  to  allow  it  to  be  stated  in  the  agreement,  that 
he,  Meller,  was  indebted  to  Cooper,  and  that  the  purchase  was  as 
well  in  consideration  of  the  sum  which  he  was  so  indebted  as  of 
the  further  sum  of  1,000Z.  Cooper  took  advantage  of  this  poor 
man's  distress. 

With  respect  to  the  plaintiffs,  the  appointment  by  which  they 
claim,  was  made  under  a  general  power,  which  was  clearly  well 
executed.  The  next  of  kin  can  have  no  claim.  The  mortgagees 
being  no  party  to  the  fraud,  the  appointment  to  them  cannot  be 
impugned. 

But  is  Cooper  to  escape?  I  am  of  opinion  that  the  executors 
have  duly  filed  their  bill,  and  although  they  have  not  properly 
stated  their  prayer,  yet  under  the  prayer  for  general  relief,  they 
are  entitled  to  such  relief  as  the  case  made  by  the  bill  requires. 
I  am  of  opinion  that  Cooper  must  be  considered  a  trustee  for  Mel- 
ler for  the  excess  beyond  the  money  received  by  Meller  from 
Cooper;  and  there  is  so  much  fraud  in  this  case,  that  Cooper  shall 
pay  the  costs. 

An  account  to  be  taken  of  the  stock  which  has  been  possessed 
by  Cooper  or  Minet  &  Co. 

Decree  that  (after  deducting  what  shall  be  found  due  to  Cooper, 
on  account  of  the  IfiOOl  and  interest)  the  value  of  the  stock  and 
dividends  be  paid  by  Cooper  to  the  plaintiflfe.  Costs  of  suit  and 
inquiries  to  be  paid  by  defendant  H.  Cooper  to  plaintiffe. 

Reg.  Lib.  1829,  B.  1502. 
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[*488]  *Palmer  V.  Scott  and  othkbs. 

AUomey  and  Client. — Mortgage. — Ptop6sal. 

Rolls.— 1830:  IrtMardi. 

An  attornej,  having  reoeived  money  for  his  client,  and  bding  owed  on  mortgage 
firom  another  person  the  sum  of  3,0O0L,  wrote  to  his  client  that  he  had  that  mort- 
gage in  his  hands,  and  having  received  the  like  amount  for  the  client,  he  under- 
took when  thereunto  required,  to  execute  a  transfer  of  the  same. 

Held,  that  this  was  not  mere  proposal,  and  although  there  was  no  express  accept- 
ance, yet  there  being  no  refusal  of  the  security,  the  client  was  entitled  to  all  such 
hiterest  as  the  attorney  had  therem. 

The  plaintiff  having  sold  an  estate,  employed  Mr.  Hampson,  a 
banker  and  solicitor  in  Bedfordshire ;  and  a  letter  from  the  plain- 
tiff to  him,  in  December,  1821,  contained  these  words: — "You 
will  recollect  that  I  propose  to  lay  all  the  money  out  upon  mort- 
gage." Mr.  Hampson  received  for  the  plaintiff  in  respect  of  the 
sale  of  this  estate  and  some  timber,  the  sum  of  8,861t  15a.,  and 
shortly  afterwards  he  wrote  and  sent  to  the  plaintiff  the  following 
letter : — 

"Luton,  27th  Dec.,  1822. 
"  My  dear  sir, 

"  I  have  great  pleasure  in  informing  you  that  the  Farley  pur- 
chase is  now  finally  settled.  I  have  in  the  other  side  sent  you 
the  particulars,  with  the  balance  paid  to  me,  amounting  to  8,26 R 
155.  I  will  endeavor  to  obtain  very  soon  a  security  for  this  sum ; 
but  if  I  should  not  be  successful,  I  will  transfer  to  you  a  mort- 
gage of  mine  for  8,000Z.  In  the  meantime  I  will  engage  to  pay 
you  4  per  cent  for  the  interest  of  the  money  until  it  is  invested. 
I  do  assure  you  the  settlement  of  this  business  has  given  me  much 
gratification,  because  I  consider  that  we  have  made  Mr.  Crawley 
submit  to  the  original  agreement. 

"  Your's  sincerely 

"  Leo.  Hampton.'- 

On  the  14th  of  April,  1828,  and  14th  of  June,  1828,  the  plain- 
tiff wrote  letters  to  Mr.  Hampson,  pressing  him  to  furnish  his  ac- 
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count;  and  in  one  of  which  he  said,  that  aeveral  years  had  passed 
'since  a  regular  settlement  had  taken  place  between  them. 

*0n  the  17th  of  June,  1828,  Mr.  Hampson  wrote  to  [*4:89] 
the  plaintiff  that  he  would  in  a  few  days  make  out  a 
statement  of  the  account,  and  send  it  with  a  remittance  for  the 
balance,  and  an  acknowledgment  that  he  held  in  his  hands  a 
mortgage  deed  for  8,000?.,  with  an  undertaking  to  assign  it  to 
the  plaintiff  when  reqiuired. 

On  the  15th  of  July,  1828,  Mr.  Hampson  sent  to  the  plaintiff 
a  draft  for  861Z.  155.  being  the  balance  of  the  Farley  sale,  and  on 
account  of  some  timber  sold,  accompanied  by  the  following  docu- 
ment:— 

"15th  July,  1828 
"  I  acknowledge  to  have  in  my  hands  a  mortgage  deed  made 
by  Thomas  NicoU  to  me  of  an  estate  at  Studham  in  the  county 
of  Bedford,  for  securing  the  sum  of  3,000t  and  interest.  And 
having  received  this  sma  of  John  Sharpe  Palmer,  Esq.,  (the 
plaintiff)  in  December  laBt,  I  do  hereby  undertake,  when  thereto 
required  by  him,  to  execute  a  transfer  to  him  of  this  mortgage. 

"Leonard  Hampson." 

On  the  16th  of  July,  1828,  the  plaintiff  wrote  to  Mr.  Hampson, 
acknowledging  the  receipt  of  the  861Z.  15s. ;  and  saying  that  he 
should  be  glad  to  receive  a  debtor  and  creditor  account,  which 
Mr.  Hampson  had  promised  on  his  return  home. 

In  a  letter  of  the  9th  of  August,  1828,  the  plaintiff  alludes  to 
a  purchase  he  had  made  in  Essex,  and  adds  that  it  was  abso- 
lutely necessary  he  should  arrange  his  affairs,  for  which  purpose 
he  intended  to  go  to  Mr.  Hampson's  at  Luton,  where  he  resided. 

On  the  18th  of  August,  1828,  the  plaintiff  wrote  to  Mr.  Hamp- 
son, stating  that  he  had  not  received  an  answer  to  his 
former  letter,  and  that  he  should  not  have  3,000Z.  to  *put    [*490] 
out  on  mortgage,  as  he  should  want  1,000?.  to  pay  for 
his  late  purchase  about  the  middle  of  September,  and  that  he 
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depended  upon  that,  as  the  money  was  left  in  Mr.  Hampson's 
hands  as  a  temporary  arrangement,  agreeable  to  Mr.  Hamp- 
son'a  desire.  In  October,  182S,  Mr.  Hampson  sent  to  the  plain- 
tiff the  sum  of  1,000?.  The  mortgage  was  never  assigned  to  the 
plaintiff;  and  in  March,  1824,  Mr.  Hampson  died,  and  adminis- 
tration to  his  effects  was  granted  to  Scott  and  Jones^  two  of  the 
defendants,  and  they  possessed  themselves  of  the  mortgage  deed ; 
but  the  defendant  Williamson,  a  partner  of  Mr.  Hampson  in  his 
business  of  a  solicitor,  possessed  himself  of  certain  title  deeds  re- 
lating to  the  estate  in  mortgage ;  and  the  surviving  partner  of 
Mr.  Hampson,  as  a  banker,  having  become  bankrupt,  his  as- 
signees, who  were  also  defendants,  claimed  some  lien  on  the 
mortgage.  The  mortgage  was  in  the  possession  of  the  adminis- 
trators. 

The  bill  prayed  that  the  plaintiff  might  be  paid  the  balance 
due  to  him,  or  that  the  mortgage  might  be  assigned  to  him. 

Defendant  Williamson  disclaimed  any  interest  in  the  deeds. 

Mr.  Treslove  and  Mr.  Raivlings  for  the  plaintiff. 

Mr.  Bickersteih^  Mr.  Tinney  and  Mr.  Barber^  for  the  defendants. 

The  Master  of  the  Rolls: — A  reference  must  be  made  to 
inquire  what  interest  Hampson  had  in  the  mortgage. 

The  plaintiff  employed  Hampson  as  his  solicitor  in  this  pur- 
chase. The  plaintiff  informed  Hampson  of  his  intention  to  lay 
out  the  money  on  mortgage. 

[*491]        ♦(His  Honor  then  referred  to  the  letters  of  the  27th 
of  December,  1822,  and  15th  of  July,  1828.) 

This  is  a  positive  agreement,  and  requires,  therefore,  no  ac- 
ceptance in  writing.  Where  there  is  only  a  proposal  made,  it  is 
necessary  there  should  be  an  acceptance,  but  where  there  is  a 
positive  engagement,  no  acceptance  is  necessary.    Unless  refused, 
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sucK  engagement  constitutes  by  itself  an  agreement  which  this 
court  will  enforce.  The  letter  of  the  16th  of  July,  1828,  contains 
no  refusal ;  on  the  contrary,  the  plaintiff  in  another  letter  stated 
that  he  had  accepted  that  security  of  Hampson  as  a  temporary 
arrangement 

(His  Honor  then  read  the  letter  of  the  13th  of  August,  1&28.) 

The  mortgage  was  to  be  a  security  until  the  8,000i.  was  in- 
vested by  Hampson.  There  is  nothing  in  the  correspondence  to 
&how  that  the  plaintiff  refused  it. 

Declare  that  the  plainfiff  is  entitled,  as  a  security  for  what  re- 
mains due  to  him  for  principal  and  interest,  to  all  such  interest 
as  Hampson  had  in  the  security  alluded  to  in  the  letter  of  the 
15th  of  July,  1823.  Refer  it  to  the  'master  to  inquire  what  in- 
terest Hampson  had  in  the  mortgage  at  the  date  of  the  agreement 
of  the  15th  of  July,  1823,  whether  he  continued  to  be  entitled  to 
the  same  interest  up  to  and  at  the  time  of  his  decease,  and  V^rhat 
other  interest  he  had  at  the  time  of  his  death. 

Reserve  further  directions  and  costs. 
Reg.  Uh.  A.  1829,  p.  2l29.(a) 

(a)  This  decree  is  to  be  found  in,  the  index  to  the  decrees  ordyj  under  the  title  of 
ExionY.  ScatL 


*N'ewBOLD  V.  R0ADKNIGHT.(6)  [*492] 

Ijegacy, — Ademption. 

1830:  26th  July. 

Devise  of  land  upon  tnist,  to  sell  the  flame,  and  out  of  the  product  to  pay  3,0002L 

to  A. 
The  testator  sold  the  estate  in  his  lifetime. 
Held,  that  the  legacy  was  adeemed. 

In  this  case  William  Norris,  deceased,  by  his  will,  which  had 
(ft)  8.  C,  1  Rusa.  A  M<  6tTr 
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depended  upon  that,  as  the  money  was  left  in  Mr.  Hampson's 
hands  as  a  temporaiy  arrangement,  agreeable  to  Mr.  Hamp- 
son's  desire.  In  October,  1823,  Mr.  Hampson  sent  to  the  plain- 
tifiF  the  snm  of  1,000?.  The  mortgage  was  never  assigned  to  the 
plaintiji';  and  in  March,  1824,  Mr.  Hampson  died,  and  adminis- 
tration to  his  eflfects  was  granted  to  Scott  and  Jones,  two  of  the 
defendants,  and  they  possessed  themselves  of  the  mortgage  deed ; 
but  the  defendant  Williamson,  a  partner  of  Mr.  Hampson  in  his 
business  of  a  solicitor,  possessed  himself  of  certain  title  deeds  re- 
lating to  the  estate  in  mortgage ;  and  the  surviving  partner  of 
Mr.  Hampson,  as  a  banker,  having  become  bankrupt,  his  as- 
signees, who  were  also  defendants,  claimed  some  lien  on  the 
mortgage.  The  mortgage  was  in  the  possession  of  the  adminis- 
trators. 

The  bill  prayed  that  the  plaintiff  might  be  paid  the  balance 
due  to  him,  or  that  the  mortgage  might  be  assigned  to  him. 

Defendant  Williamson  disclaimed  any  interest  in  the  deeds. 

Mr.  Treshve  and  Mr.  Rawlings  for  the  plaintiff. 

Mr.  Bickersteth,  Mr.  Tinney  and  Mr.  Barber^  for  the  defendants. 

The  Master  of  the  Rolls: — A  reference  must  be  made  to 
inquire  what  interest  Hampson  had  in  the  mortgage. 

The  plaintiff  employed  Hampson  as  his  solicitor  in  this  pur- 
ehase.  The  plaintiff  informed  Hampson  of  his  intention  to  lay 
out  the  money  on  mortgage. 

[*491]        *(His  Honor  then  referred  to  the  letters  of  the  27th 
of  December,  1822,  and  15th  of  July,  1823.) 

This  is  a  positive  agreement,  and  requires,  therefore,  no  ac- 
ceptance in  writing.  Where  there  is  only  a  proposal  made,  it  ia 
necessary  there  should  be  an  acceptance,  but  where  there  is  a 
positive  engagement,  no  acceptance  is  necessary.    Unless  refused, 
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such  engagement  constitutes  by  itself  an  agreement  wluch  this 
ootirt  will  enforce.  The  letter  of  the  16th  of  July,  1828,  contains 
no  refusal ;  on  the  contrary,  the  plaintiff  in  another  letter  stated 
that  he  had  accepted  that  security  of  Hampson  as  a  temp<Mury 
arrangement. 

(His  Honor  then  read  the  letter  of  the  13th  of  Ai^ust,  1828.) 

The  mortgage  was  to  be  a  security  until  the  8,000t  was  in- 
vested by  Hampson.  There  is  nothing  in  the  correspondence  to 
ahow  that  the  plaintiff  refused  it. 

Declare  that  the  plaintiff  is  entitled,  as  a  security  for  what  re- 
mains due  to  him  for  principal  and  interest,  to  all  such  interest 
as  Hampson  had  in  the  security  alluded  to  in  the  letter  of  the 
15th  of  July,  1823.  Refer  it  to  the  master  to  inquire  what  in- 
terest Hampson  had  in  the  mortgage  at  the  date  of  the  agreement 
of  the  15th  of  July,  1823,  whether  he  continued  to  be  entitied  to 
the  same  interest  up  to  and  at  the  time  of  his  decease,  and  ^hat 
other  interest  he  had  at  the  time  of  his  death. 

Reserve  further  directions  and  costs. 
Reg.  Lib.  A.  1829,  p.  2I29.(a) 

(a)  Thia  decree  is  to  be  found  in,  the  index  to  the  decrees  on/y,  under  the  title  of 
Bxtonv.  SwtL 


*NewB0LD  V,  R0ADKNIGHT.(6)  [*492] 

Legacy. — Ademption, 

1830:  26th  July. 

Devise  of  land  upon  tnist,  to  sell  the  flame,  and  out  of  the  product  to  pay  3,000£, 

to  A. 
The  testator  sold  the  estate  m  hia  lifetime. 
Held,  that  the  legacy  was  adeemed. 

In  this  case  William  Norris,  deceased,  by  his  will,  which  had 
{f>)  3,  a,  1  RusB.  A  u.  6ir. 
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Mr.  Pemberton  and  Mr.  Wakefield  for  the  plaintiffi,  argued 
tliat  the  testator  intended  Thomas  Newbold  to  have  the  legacy 
of  8,0002.  at  all  events,  and  that  the  same  was  a  general  pecu- 
niary legacy  charged  upon  real  estate,  and  that  such  intention 
was  apparent  firom  his  use  of  the  words  "  which  I  hereby  give 
and  bequeath  to  him  accordingly"  contained  i»  the  will ;  and 
that  the  subsequent  sale  of  the  estate  at  Eathorpe  was  only  an 
act  which  the  testator  had  directed  his  trustees  to  do ;  and  that 
his  performing  the  same  in  his  lifetime  ought  not  to  be  considered 
to  invalidate  his  own  gift  of  the  8,000t;  and  that  a  legacy 
charged  upon  real  estate  did  not  fail  merely  from  the  circum- 
stance of  the  testator  not  being  entitled  to  such  estate  at  the  time  of 

his  death,  and  cited  the  case  of  Fowler  v.  Willoughby{a) 
[*495]     as  an  *authority  to  that  effect ;  and  argued  that,  even 

if  the  court  should  be  of  opinion  that  the  legacy  was 
adeemed  by  the  sale  of  the  Eathorpe  estate,  that  the  gift  of  the 
3,000/.  was  re-established  by  the  confirmatory  words  of  the 
codicil. 

Mr.  Tinney  and  Mr.  Jeremy  for  the  defendants,  insisted,  from 
the  words  of  the  will,  that  the  legacy  of  3,000i.,  was  not  a  gen- 
ei:al  pecuniary  legacy,  but  was  given  out  of  the  produce  of  the 
Eathorpe  estate  only ;  and  that,  as  according  to  the  case  of  Page 
V.  L€apmgwelly{b)  a  legacy  charged  upon  real  estate  is  a  specific 
bequest,  the  gift  of  the  8,000?.  must  have  failed  upon  the  sale  of 
the  Eathorpe  estate ;  and,  further,  that,  as  such  sale  was  a  revo- 
cation of  the  devise  of  the  realty,  the  legacy  must  have  been 
thereby  adeemed,  and  cited  as  an  analogous  case,  Amald  v.  Ar- 
nald.{c)  They  submitted,  that  the  case  of  Fowler  v.  Wilhughby^ 
was  distinguishable  from  the  present  by  the  circumstance  that  the 
gift  there  was  merely  pecuniary  with  a  particular  security,  and 
that  the  security  failed  by  accident,  whilst,  in  this  instance,  the  gift 
of  the  legacy  was  not  independent  of  the  realty ;  and  that  the  re- 
vocation was  the  result  of  an  act  indicative  of  intention  on  the 
part  of  the  testator  himself;  and,  to  show  that  the  words  "  which 

(a)  2  Sim.  k  Stu.  364. 
(6)  18  Ves.  463  a. 
(c)  1  Bro.  C  G.  401. 
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I  hereby  give  and  bequeath  to  him  accordingly,"  did  not  render 
the  legacy  so  independent,  referred  to  the  practice  of  conveyancers 
in  using  such  words,  and  to  the  case  of  Hancox  v.  Abbey.{a)  And 
as  to  the  confirmation  of  the  gift  by  the  codicil,  they  contended, 
that  since  the  effect  of  republishing  a  will  was  to  make  it  operate 
at  the  time  of  the  republication,  the  codicil,  in  this  instance,  could 
not  re-establish  the  gift,  because  it  was  not  merely  pecuniary^ 
and  the  estate  upon  which  it  had  been  charged  had  then 
*been  sold ;  and  that  where  a  codicil  sets  up  a  particular  [*496] 
gift,  confirming  the  will  in  all  other  respects,  it  does  not 
revive  a  devise  revoked,  as  appeared  from  several  cases,  of  which 
they  cited  only  Irod  v.  Hursm]))  and  Orosbie  v.  ifD(nuil.{c[y 

The  counsel  for  the  infant  children  of  the  plaintiiBfe,  upon  the 
last  point  cited  also  the  case  of  Monck  v.  Lord  Monck.{d) 

Mr.  Harwood  appeared  for  the  trustees  and  executors. 

Mr.  Pemberton,  in  reply,  maintained  that  the  gift  was  to  be 
considered  as  a  pecuniary  legacy  not  adeemed  by  the  act  of  the 
testator,  and  that  the  same  ought  to  be  paid  out  of  his  personal 
estate ;  that  the  cases  cited  for  the  defendants  were  not  in  pointy 
and  that  Fowler  v.  WiUovghby  was  the  ruling  authority  on  the 
subject ;  but  lest  the  court  should  think  that  the  legacy  for  any 
reason  failed,  insisted  that  the  bequest  thereof  was  restored  by 
the  codicil. 

The  Master  of  the  Rolls  having  postponed  his  judgment 
to  this  day,  (2d  of  August,)  after  stating  the  case,  declared  it  to 
be  his  opinion,  that  the  legacy  was  not  a  general  bequest,  but  a 
legacy  out  of  the  estate  at  Eathorpe  ;  and  that,  upon  the  cases,  it 
was  adeemed  by  the  sale  of  that  estate ;  that  the  case  of  Fowler 
V.  WiUoughby,  in  which  the  question  was,  whether  on  a  charge 
of  a  legacy  on  real  estate  as  a  further  security,  if  such  security 

(a)  11  T6&  119. 
(6)  2  FreexD.  224. 
(c)  4  Vea.  610. 
(d>  1  BaU.  &  B.  306« 

Vol.  I.  2d 
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should  fail,  the  &ct  of  its  having  been  so  charged  would  render 
the  gift  altogether  ineflfective,  was  very  distinct  in  its  nature 

from  the  present ;  and,  after  adverting  to  the  &ct  of  the 
[*497]     testator  having  in  the  ^codicil  mentioned  the  completion 

of  his  purchase  of  the  estate  at  Marton,  and  not  having 
alluded  to  tha(  at  Eathorpe,  declared  that,  upon  the  intention  to 
be  derived  from  the  acts  of  the  testator,  and  upon  the  authorities^ 
he  was  of  opinion  that  the  plaintiff,  Thomas  Newbold,  was  not 
entitled  to  be  paid  the  legacy  of  8,0002^.  out  of  any  part  of  the 
assets  of  the  said  William  Norris. 

Decree  that  the  plaintiff,  Thomas  Newbold,  is  not  entitled  to 
the  legacy  of  8,0002.  in  the  pleadings  mentioned. 

Beg.  Lib.  1829,  B,  p.  2868. 


Hui£PHREYs  V.  Howes  aio)  othebs. 
Will, — Survivorship, 

BOLI&— 1830:  12th  Julj 

Bequest  of  residue  upon  trust,  to  pa7  the  dividends  to  three  persons  during  their 
lives  and  the  life  of  the  survivor  of  them ;  and  after  their  deaths  to  transfer  the 
principal  to  A.  and  B.,  and  if  either  of  them  died  before  his  share  of  the  trust 
money  became  payable,  without  leaving  issue  of  his  body  lax^ililly  begotten,  then 
his  share  should  go  to  the  survivor  when  his  original  share  would  become  paya^ 
ble.  A.  died  in  the  lifetime  of  the  testator.  B.  survived  the  testator  and  the  per- 
sons to  whom  life  interests  were  given. 

Held,  that  B.  was  entitled  to  one  moiety  as  his  original  share,  and  to  the  other 
moiety  as  having  survived  A^  who  died  without  leaving  issue  of  his  body. 

John  Humphreys,  by  his  will,  bequeathed  the  residue  of  his^ 
personal  estate  unto  trustees,  upon  trust  to  invest  the  same,  and 
pay  the  dividends  and  interest  to  two  of  his  brothers  and  his  sis- 
terdunng  their'livies,  and  the'life  of  the  survivor  of  them,  during 
his  or  her  natural  life,  and  after  their  deaths  to  transfer  the  prin- 
cipal to  his  two  nephews,  John  Humphreys  and  John  Crow,  and 
if  either  of  them  should  die  before  his  share  of  the  trust  moneys 
became  payable,  without  leaving  issue  of  his  body  lawfully  .be- 
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*  gotten,  then  his  share  should  go  to  the  survivor  when  his  origi- 
nal share  would  become  payable ;  and  if  both  those  nephews 
should  die  without  leaving  issue  before  their  shares  be- 
came *payable,  then  upon  trust  for  the  children  of  his  [*498] 
four  brothers  and  of  his  sister,  when  they  should  respect- 
ively attain  twenty-one.  The  residue  amounted  to  about  12,000Z, 
in  different  stocks. 

The  two  brothers  first  mentioned  died  in  the  lifetime  of  the  testa- 
tor, and  John  Crow  also  died  in  the  lifetime  of  the  testator,  with- 
out leaving  issue.  The  testator's  sister,  and  the  other  nephew, 
the  plaintiff,  John  Humphreys,  survived  the  testator.  The  tes- 
tator's sister  died  in  July,  1829. 

Mr.  TmneT/y  Mr,  Sjpence  and  Mr.  Lhyd  for  the  plaintiffs,  con- 
tended that  the  bequest  over  to  the  surviving  nephew  took 
effect ;  and  cited  Humherstone  v-  Stanton,{a)  Walker  v.  Main,{b) 
and  Willing  v.  Baine,{c) 

Mr.  Pemherton  and  Mr.  Bethel  for  the  next  of  kin,  argued  that 
ibis  c^se  wps  to  be  distinguished  by  the  circumstance  of  life  in- 
tero^  being  first  given  to  other  persons,  and  that  the  testator,  in 
the  limitation  over  to  the  survivor  of  the  two  nephews,  in  the 
event  of  either  of  them  4ying  before  his  share  became  payable, 
only  contemplated  the  death  of  one  of  them  after  his  own  death, 
and  duripg  the  life  of  the  other  tenant  for  life.  They  cited 
Corhyn  v.  French^{d)  Bone  v.  Cooke^{e)  Cripps  v.  Woolcoty{g)  Mil- 
ler V.  Warren(K)  and  Rider  v.  Wager.{i) 

Mr.  PaUison  for  the  trustees. 

The  Master  of  the  Rolls  -.—The  question  is,  wh3 
ther,  in  the  event  that  has  happened,  the  *interest  in-     [*499] 
tended  for  the  deceased  nephew  survived  to  the  other  ? 

(a)  1  y.  ft  B.  385.  [e)  M'aeUan,  168. 

9)  1  Jac  k  WiOk.  L  {g)  4  Mad.  11. 

(c)  3  P.  W.  113.  (*)  2  Vera.  207. 

{d)  4  Yea.  418.  (f)  2  P.  W.  328. 
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Upon  reference  to  the  cases,  I  find  that  the  leading  case  upon 
the  subject  is  Willing  v.  Itain  ;{a)  there  the  testator  gave  2001 
apiece  to  his  children,  payable  at  their  respective  ages  of  twen- 
ty-one, and  if  any  of  themdied  before  the  age  of  twenty-one^ 
then  he  directed  that  the  legacy  ^ven  to  the  person  so  dying 
should  go  to  the  surviving  children.  One  of  them  died  in  the 
lifetime  of  the  testator,  and  before  twenty -one ;  and  it  was  held 
that  the  surviving  children  took  the  whole.  That  authority 
was  referred  to  by  Sir  W.  Grant,  in  ffumiersUme  and  Stanton^ 
and  he  there  states,  that  in  the  case  of  Willing  v.  Baine^  "it  was 
held,  and  is  now  settled,  that  the  bequest  over  takes  place."  In 
the  argument  of  the  present  case  of  Humphreys  and  Howes^  it  is 
stated,  there  is  this  distinction,  that  in  WiUing  v.  Baine  and  Hum- 
berston  v.  Stanton^  there  was  no  previous  interest  for  life ;  and 
some  cases  have  been  referred  to  as  authority  for  that  distinction, 
but  it  does  not  appear  to  me  that  the  principle  upon  which 
those  cases  were  decided  has  any  application  to  the  present  casa 
The  very  point  in  question  here  has  been,  in  truth,  decided  in 
the  case  of  Walter  v.  Maine,  which  has  been  referred  to  in  the 
argument 

Decree,  that  \ipon  the  death  of  the  testator's  si^r,  the  plaintiff 
John  Humphreys  became  entitled  to  one  moiety  of  the  residue 
as  his  original  share,  and  to  the  other  moiety  as  having  survived 
John  Crow,  who  died,  without  leaving  issue  of  his  body  lawfully 
begotten  in  the  lifetime  of  the  testator. 

Reg.  lib.  A.  1829,  fol.  2098. 

(a)  3  P.  W.  113. 


[*500]    *Between  Charles  Lancelot  Hoggabt,  Thomas 
Abbot  and  T.  C.  Smith,  Plaintiffs;  and  John 
Scon,  Defendant, 

Vendor  and  Purchaser. 
ItOLLa^l  830:  9th  March. 

Houses  and  lands  were  devised  to  trustees  in  f^  upon  trust  for  sale.    The  sunriving 

Jtrustee  appointed  the  nlaintUb  his  executors^  but  did  not  make  anj  devise  which 
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comprehended  trast  ectatea.  On  the  death  of  the  soryiving  trostee,  his  execoton 
sold  the  property  in  lot&  The  defendant  became  the  purchaser  of  four  of  them, 
and  jost  as  his  purchase  was  about  to  be  completed,  it  was  discovered  that  the 
legal  estate  was  in  an  infiuit,  the  heir  at  law  of  the  surviving  trustee.  The  plain- 
tiff thereupon  presented  a  petition  to  the  court;  under  the  statute  6  G.  IV,  that 
the  infimt  might  be  directed  to  convey.  The  plaintifb  apprised  the  defendant  of 
this  proceeding,  to  which  he  made  no  objection.  Twelve  months  elapsed  before 
the  master^s  report  could  be  obtained,  and  a  short  time  previously  the  defendant 
c(ftnmenced  his  action  for  the  deposit,  and  subsequently  recovered  it ;  in  the  mean^ 
time  the  dilapidations  of  the  houses  purchased  had  increased. 

Held,  that  although  the  defendant  might  have  retired  fh>m  the  contract  on  the  dis- 
covery of  the  defect  in  the  vendor's  title,  yet  as  he  did  not  do  so.  and  acquiesced 
in  the  proceedings  which  were  necessary  to  clothe  the  plaintifib  with  the  legal 
title,  and  there  being  no  evidence  that  reasonable  diligence  was  not  used  in  the 
master's  office,  the  plaintifi^  were  entitled  to  a  decree. for  specific  performance. 

Held,  that  the  defendant  was  entitled  to  the  amount  of  the  dilapidations. 

Held,  that  the  defendant  was  entitled  to  costs. 

Held,  that  the  plaintifis  were  [not?]  only  entitled  td  interest  ih>m  the  date  of  the 
decree,  but  that  they  were  entitled  to  the  rents  up  to  that  date. 

The  plaintiffi  Abbot  and  Smith,  by  the  other  plaintiff  Hog- 
gart,  an  auctioneer,  sold  four  lots  of  houses  to  the  defendant.  An 
abstract  of  title  was  delivered  to  the  solicitors  for  the  purchaser, 
and  they  prepared  the  draft  of  a  conveyance,  and  sent  it  to  the 
solicitor  of  the  vendors  for  his  perusal,  and  he  having  approved 
and  returned  it,  the  purchaser's  solicitors  had  it  engrossed.  It 
was  soon  afterwards  discovered  by  the  purchaser  of  another  lot 
that  the  legal  estate  was  not  in  the  vendors,  but  in  the  in&nt  heir 
at  law  of  one  Eobert  Abbot,  the  survivor  of  two  trustees,  to 
whom  this  property  had  been  devised  by  the  will  of  Thomas 
Bush  upon  trust  for  sale.  Robert  Abbott  had  made  a  will,  by 
which  he  appointed  the  vendors  his  executors,  but  it  did 
not  contain  *any  devise  that  would  pass  this  trust  es-  [*5013 
tate,  which  therefore  descended  to  his  infant  grandson. 

This  discovery  was  made  in  March,  1826,  and  a  petition  was 
presented  to  the  Court  of  Chancery,  pra3dng  that  the  infant 
might  be  directed  to  convey  under  the  statute  6  G.  IV.  On  the 
23d  June,  1826,  the  court  made  the  usual  reference  to  the  master, 
but  fix>m  difficulties  experienced  in  procuring  certificates  of  re- 
gistry of  births,  &c.,  and  other  circumstances,  the  report  was  not 
completed  until  the  26th  May,  1827.    The  defendant  was  ap- 
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prized  that  these  proceedings  were  going  on.  In  September, 
1826,  the  defendant's  solicitors,  by  letter  called  upon  the  vendor's 
solicitor  to  complete  the  title  or  return  the  deposit,  and  they  also 
sent  letters  to  the  same  effect  in  January,  1827,  and  two  or  three 
times  afterwards.  The  vendor's  solicitor  in  February  and  March 
wrote  letters  to  the  solicitors  for  the  purchaser,  reporting  the  pro- 
gress of  the  proceedings ;  and  in  May,  1827,  the  vendor's  solici- 
tor wrote  the  defendant's  solicitors,  that  he  every  day  expected 
to  receive  the  master's  report,  when  he  wt)uld  immediately  pro- 
ceed to  complete  the  title,  that  he  had  experienced  much  diffi- 
culty in  making  the  same  perfect,  and  that  no  time  had  been 
lost 

A  few  days  afterwards  the  defendant  commenced  his  action 
against  the  plaintiff  Hoggart  for  his  deposit 

The  master's  report  was  confirmed  in  June,  and  thereupon  the 
vendor's  solicitor  sent  the  solicitors  for  the  defendant  an  abstract 
of  the  report,  to  which  they  sent  no  answer,  but  they  proceeded 
with  the  action,  and  at  the  trial  on  the  14th  July,  1827,  the  jury 
found  a  verdict  for  the  plaintiff, 

[*502]  *There  was  evidence  on  the  part  of  defendant  of  dila- 
pidations ;  a  surveyor  deposed  that  in  January,  1826> 
there  were  general  dilapidations  to  the  extent  of  155Z.,  but  tiiat 
the  property  was  then  in  tenantable  repair;  that  he  again  sur- 
veyed the  property  in  June,  1828,  when  the  premises  had  become 
greatly  dilapidated,  and  the  principal  part  thereof  so  run  to  waste, 
as  to  render  it  impossible  to  repair  the  same.  The  tenants  had^ 
for  the  most  part  quitted  the  houses. 

Mr.  BicJcersteih  and  Mr.  Lynch  for  the  plaintiflfe,  cited  Hudson 
V.  Bartra7n,{a)  Wi/nn  v.  Morgan^ip)  S^on  v.  Slade,{c)  and  argued 
that  the  defendant  having  consented  to  the  petition  to  the  court^ 
and  concurred  in  the  other  proceedings,  he  had  waived  any  rig^t 
he  might  have  had  to  get  rid  of  the  ooatraet 

(a)  a  Uad.  44a 
(6)  1  Ves.  202. 
(c)7Ves.»M^ 
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Mr.  Pewfcr&w  and  Mr.  PhiJlimote  for  dafendanlB: — It  now 
turns  out  that  the  pUiBtif&  were  not  trustees  &>r  sale ;  they  had 
neither  a  legal  right  nor  ai  beneficial .  interest ;  they  had  no 
authority  for  the  purpose  of  selling ;  they  had  no  right  to  sell ; 
the  trustees  died,  and  the  survivor  devised  his  estates  to  the  pre* 
sent  plaintifis ;  it  turns  out  that  the  trust  estates  did  not  pass  by 
that  devise.  How  is  it  possible  that  they  can  enforce  a  sale  ? 
they  have  entered  into  a  contract  which  they  not  only  cannot 
perform,  but  which  they  had  no  right  to  enter  into.  Here,  the 
legal  estate  that  has  been  obtained  is  not  an  addition  to  their  in- 
terest, but  long  after  the  institution  of  this  suit  the  plaintiffe 
clothe  themselves  with  a  character  which  they  had  not  at  the 
time  of  the  sale ;  there  are  many  cases  on  the  point 
These  plaintifl&  not  being  trustees  at  the  *time  they  en-  [*503] 
tered  into  the  contract,  have  no  right  to  bind  the  de- 
fendant 

The  contract  has  been  rescinded  at  law^  and,  since  the  pua> 
chase,  the  property  has  sustained  considerable  dilapidations ;  they 
cited  Boehm  v.  Woodj{a)  Hudson  v.  Bartram^ip)  and  Lhyd  v. 
ColUU,{c) 

The  Master  of  the  Rolls  : — ^The  objections  urged  are  :— 

1st.  That  the  vendors  have  no  power  to  aolL 

2d.  That  there  has  been  unreajsonable  delay. 

8d.  That  the  premises  are  dilapidated. 

The  testator  devised  to  trustees  with,  power  of  sale,  and  the 
present  plaintiff.  Abbot  and  Smith,  are  the  personal  representa- 
tives of  the  surviving  trustee :  by  a  misapprehension  the  plain- 
tiffs thought  themselves  clothed  with  the  power  of  sale.  An 
abstract  was  delivered  in  pursuance  of  the  contract;  some  time 

(a)  Jac.  and  Walk.  419. 
(h)  3  Mad.  440. 
(c)  4  BrowDi  469. 
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afterwaxds  it  was  discovered,  not  by  this  defendant,  but  by  the 
purchaser  of  another  lot,  that  the  plaintiffi  had  not  the  power  of 
sale,  and  that  the  legal  estate  had  descended  to  an  infieint  trustee. 
The  vendors  presented  a  petition  under  the  6  G.  TV,  a  commu- 
nication was  mad«  to  the  purchaser  that  such  a  petition  was  pre* 
sented,  he  made  no  objection  to  that  proceeding,  and  he,  there- 
fore, must  be  heM  to  have  acquiesced  in  it,  provided  it  was 
prosecuted  with  reasonable  diligence.  Considerable"  time  was 
occupied  in  making  out  the  pedigree,  and  the  master  made  his 
report  twelve  months  afterwards. 

[*504]        *The  plaintiffs  were  not  mere  strangers, — ^they  have 
assumed  the  execution  of  the  trusts,  but  without  efficient 
legal  authority. 

Those  vendors  having  acquired  the  legal  authority  before  the 
hearing  of  this  suit,  there  is  no  objection  to  a  decree  for  specific 
performance, — the  defendant  might  have  retired  from  the  con- 
tract on  the  discovery  of  the  defect  in  the  vendor's  title ;  but  he 
did  not  do  so,  he  acquiesced  in  those  proceedings  which  were 
necessary  to  clothe  the  plaintiflfe  with  the  legal  title,  and  there  is 
no  evidence  that  reasonable  diligence  was  not  used  in  the  mas- 
ter's office. 

I  am  of  opinion,  therefore,  that  on  the  groimd  of  delay  there 
is  no  objection. 

With  respect  to  the  dilapidations,  the  defendant  has  a  right  to 
an  inquiry  what  the  dilapidations  are.  I  am  of  opinion  that  the 
plaintiffi  are  entitled  to  a  decree  for  a  specific  performance,  and 
that  the  defendant  is  entitled  to  an  inquiry  respecting  dilapida- 
tions, reserving  further  directions  therein. 

The  defendant  is  entitled  to  the  costs  of  the  suit,  a  good  title 
not  having  been  made  at  the  time  of  the  commencement  of  the 
suit 


Decreed,  that  the  plaintiffi  are  entitled  to  a  specific  perform- 
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ance  of  the  agreement.  The  master  to  inquiie  what  dilapidations 
the  premises  have  sustained  since  the  contract  for  sale.  The 
master  to  tax  the  defendant's  costs,  which,  when  taxed,  are  to  be 
paid  by  the  plaintiff  to  the  defendant. 

Reg.  Lib.  1829,  A.  p.  1541. 

♦The  defendant  waived  all  objections  to  the  title.  [*505] 
The  master  estimated  the  dilapidations  at  1752.  IO5. 
His  report  was  confirmed.  This  canse  came  on  for  further  direc- 
tions on  the  8d  December,  1880,  when  the  question  of  interest 
was  discussed ;  and  his  Honor  held,  that  the  defect  in  title  could 
not  properly  be  called  an  unforeseen  occurrence,  and  that  the 
defendant  had  a  right  to  assume  that  the  vendors  could  make  a 
good  title,  that  it  was  the  fault  of  the  vendors  that  the  premises 
stood  empty ;  and  it  was  decreed  that  the  defendant  should  pay 
unto  the  plaintiff,  Abbott  and  Smith,  interest  on  the  simi  of 
1,280Z.,  the  purchase  money,  from  the  9th  March,  1830,  (the 
time  of  the  decree,)  and  that  the  rents  up  to  the  9th  March,  1830, 
should  be  paid  to  the  plainti£&.  The  master  to  tax  defendant's 
costs  of  inquiry  as  to  dilapidations,  and  his  subsequent  costs,  and 
the  piftintiffft  to  pay  the  same  to  the  defendant 

Reg.  Lib.  1880,  A.  p.  466.  • 


Pbakb  v.  Gibbon. 
Insolvent  Trustee. — Costs. 


ROLL&»1831:  18th  Febmarj. 

The  provifflonal  assignee  is  entitled  to  his  oosts  from  the  mortgagee,  in  a  suit  for 

foreclosure  by  the  mortgagee,  who  will  be  allowed  to  add  them  to  the  principal 

and  interest  due  to  him  on  the  mortgage. 

This  was  a  suit  by  a  person  beneficially  interested  in  a  sum 
of  money  secured  by  a  mortgage  against  the  person  to  whom,  as 
a  trustee,  the  mortgage  was  made,  and  the  heir  at  law  of  the 
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mortgagor^  for  an  aaaignmentof  the  mortgage  by  the  trustee^aad 
for  foredostue. 

[*506]        *The  heir  having  taken  the  benefit  of  the  act  for  the 
relief  of  ingoWent  debtors,  a  supplemental  bill  was  filed 
against  the  provisional  assignee. 

An  argmnent  was  raised,  whether  the  provisional  assignee 
should  be  allowed  his  costs;  and  the  Master  of  the  Soils  said,  it 
would  be  ver  J  hard  if  he  were  not  allowed  them,  he  being  a  pub* 
lie  officeor.  His  Honor  made  the  usual  decree  for  foreclosure^ 
and  ordered  that  the  plaintiff  should  pay  the  coeta  of  the  provi- 
flional  aarignee^  and  add  them  to  his  debt 

Mr.  Pemberion  and  Mr.  WakefiebUbr  the  plainti£ 

Mr.  Hind  for  the  trustee. 

Mr.  Toed  for  the  provisional  assigneoi 


Thomas  Alcock  v.  Riciiard  Taylor. 

Partnership. 

1830:  Februar7  23d. 

The  plaintiff  and  defendant  held  some  powder  mills  on  a  lease,  which  would  expire 
in  1831.  The  plaintiflf  filed  his  bill  for  a  dissolution  of  the  partnership;  it  was 
objected  bj  the  defendant  that  the  partnership  must  last  during  the  lease,  but  the 
oourt  held  the  partnership  dissolved  from  the  time  stated  in  a  notice  given  by  the 
plaintiff  to  the  defendant 

The  bill  set  forth  a  lease  from  the  Duke  of  Northumberland 
to  Heneage  Legg  and  the  defendant,  of  certain  powder  mills  and 
lands  on  Houndow  'Heath,  from  the  29th  of  September,  1810, 
for  the  term  of  twenty^one  years,  at  the  yearly  rent  of  4502.  and 
100  weight  of  gunpowder. 
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This  lease  was  granted  for  the  benefit  of  the  lesaees 
themselves,  and  Mr.  Joseph *Alcock  and  a  Mr.  *Craw-     [*607-| 
ford;  each  having  a  certain  number  of  seventy-two 
shares,  into  which  the  trade  or  business  of  making  and  vending 
gunpowder  carried  on  at  the  mills  had  been  divided. 

In  the  year  1820,  Joseph  Alcock  became  entitled  to  thirty-five 
sixtieth  parts  of  the  residue  of  the  term,  and  defendant,  Richard 
Taylor,  became  entitled  to  the  remaining  twenty-five  sixtieth 
parts ;  and  they  carried  on  the  business  up  to  the  time  of  the 
death  of  Joseph  Alcock,  on  the  2d  of  August,  1821. 

Joseph  Alcock,  by  his  will,  gave  all  his  property  to  his  son  of 
the  same  name,  and  he  and  the  defendant  continued  to  carry  on 
the  business.  On  the  20th  of  December,  1822,  Joseph  Alcock^ 
the.  younger,  also  died,  having  by  his  will  given  all  his  property 
to  his  brotheir,  the  plaintiff;  and  the  plaintiff  and  defendant  con- 
tinued to  cany  on  the  business. 

On  the  18th  of  July,  1827,  the  plaintiff  gave  the  defendant 
notice  in  writing  of  his  desire  to  settle  the  accounts  of  the  part^ 
nership,  and  that  the  partnership  should  be  dissolved. 

The  bill  prayed  that  the  accounts  might  be  taken,  the  partner- 
ship dissolved,  the  property  sold,  and  the  receiver  appointed. 

The  defendant,  by  his  answer,  stated  that  there  was  an  under^ 
standing  between  him  and  the  plamtiff  that  the  business  should 
be  carried  on  during  the  continuance  of  the  lease,  unless  an  op* 
portunity  of  selling  advantageously  to  the  satisfaction  of  both 
parties  should  occur ;  and  the  defendant  insisted  that  that  under* 
standing  was  recognized  in  the  following  letter,  relatire 
to  a  proposal  made  *by  the  plaintiff  to  the  defendant  to  [*508] 
employ  a  son  of  the  defendant  iA>  the  business  :-^ 

"  EllNGSWOOD. 

"  My  dear  Sir, — ^I  am  afraid  you  misunderstood  my  object  in 
alluding  to  your  son's  going  to  the  gunpowder  of&ce ;  for  I  can 
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most  truly  assure  you  that  I  have  only  one  end  in  view,  which 
was  intended  for  your  benefit  and  your  son's,  for,  if  to-morrow 
you  wrote  me  word  that  you  wished  to  wind  up  the  concern,  I 
should  be  most  happy,  and  certainly  I  never  yet  have  looked 
forward  to  any  ultimate  advantage  in  the  trade,  but  have  only 
endeavored  as  much  as  possible  to  make  the  best  of  a  bad  thing, 
since  it  was  impossible  to  get  rid  of  it.  I  therefore  looked  for- 
ward to  1881  to  wind  up ;  although,  at  the  same  time,  one  cannot 
tell  for  certain  that  one  may  remain  of  the  same  opinion.  I 
am,  &c.| 

"  Thomas  Aloogsl 
"R.  Taylor,  Esq.,  Hounslow  Heath." 

And  the  defendant  insisted  that  the  business  should  be  carried 
on  during  the  continuance  of  the  lease. 

Mr.  Bickersteth  and  Mr.  M^ Arthur  for  the  plaintiff: — ^Lord  El- 
don's  judgment,  in  Orawahay  v.  Mauky{a)  applies  to  this  case :  that 
learned  judge  said  that,  "  where  no  term  is  expressly  limited  for 
the  duration  of  a  partnership,  and  there  is  nothing  in  the  contract 
to  fix  it,  the  partnership  may  be  terminated  at  a  moment's  notice 
by  either  party," 

MiH  Tinney  and  Mr.  Barber^  for  the  defendant,  contended  that 
there  was  evidence  in  the  case  that  the  partnership  should  con- 
tinue until  1881. 

[*509]        *The  Master  of  the  Rolls  did  not  consider  there 
was  any  such  agreement,  and  declared  the  partnership 
dissolved  from  the  time  stated  in  the  notice. 

Accounts  to  be  taken. 

Further  directions  and  costs  reserved. 

(a)  1  SwaDBt  608. 
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Besant  V.  Richards. 
Vendor  and  Purchaser, 

BOLLS.~1830:  30th  March. 

The  defendant  contracted  to  seU  an  inn  to  the  plaintifl^  and  in  the  treaty  represented 
to  him  that  the  agreement  under  which  the  tenant  in  poeseasion  held  it  was  a 
void  agreement,  and  that  he  would  g^ve  the  plaintiff  possession  at  Michaelmas 
following.  He  had  in  fiict  given  the  tenant  notice  to  quit  at  that  time ;  the  ten- 
ant did  not  quit.    These  representations  were  proved  by  witnesses. 

Held,  that  the  plaintiff  was  entitled  to  be  released  from  the  agreement,  or  that  ho 
might  at  his  election  perform  it  and  have  compensation.  He  elected  to  have  pec^ 
formance,  and  it  was  decreed  to  him,  with  oompensation  and  costa 

This  was  a  suit  "by  a  purchaser  against  a  vendor  for  specific 
performance  of  a  contract  for  the  sale  of  an  inn,  and  for  compen- 
sation. The  contract  was  entered  into  on  the  30th  of  March, 
1827,  for  the  sale  of  the  inn,  and  the  other  hereditaments  held 
by  Matthew  Watson,  for  1,300Z. ;  and  it  was  thereby  agreed  that 
the  title  should  be  made  good  by  the  vendor,  and  the  expense  of 
the  conveyance  borne  by  the  purchaser,  and  that  the  sale  should 
be  completed  at  Michaelmas  then  next. 

There  was  no  other  stipulation  in  the  agreement.  In  the  pre- 
vious treaty,  the  defendant  represented  to  the  plaintiff  that  the 
agreement  under  which  Watson  held  the  inn  was  a  void  agree- 
ment, and  good  for  nothing;  that  he  had  served  Watson  with  a 
notice  to  quit  at  Michaelmas  following,  and  that  he  would  give 
the  plaintiff  possession  at  that  time. 

♦Watson  died  before  the  time  arrived,  and  his  widow,     [*510] 
who  was  his  personal  representative,  refused  to  quit,  in- 
sisting upon  the  validity  of  the  agreement.  * 

The  agreement  was  for  a  ten  years'  term.  The  defendant  had, 
in  fact,  given  Watson  the  notice  to  quit;  and  several  witnesses 
proved  admissions  by  the  defendant  that  he  had  made  the  repre* 
sentation  stated. 

Mr.  Pemberton  and  Mr.  Bichards  for  the  plaintiff :— The  de- 
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1830^ — Besantv.  Richards. 

fendant  represented  to  the  plaintiff  that  he  could  give  him  po»- 
session  in  September ;  and,  upon  the  faith  of  then  having  pos- 
session,  which  was  his  great  object,  the  plaintiff  entered  into  the 
contract.  The  case  of  Dobell  v.  Ste:oens{(i)  is  in  point;  that  was 
an  action,  by  the  purchaser  of  a  public  house  ligainst  the  vendcnr, 
iwho  had  made  deceitful  representations  respecting  the  amount  of 
business  done  in  the  public  house,  and  the  rent  received  for  the 
tap :  it  was  held,  that  the  purchaser  might  maintain  an  action  on 
the  case  for  the  deceitful  representations,  although  they  were  not 
noticed  in  the  contract  or  in  the  conveyance.  Several  of  the 
witnesses  examined  on  the  part  of  the  plaintiff  have  sworn  to 
the  representations  made  to  him  by  the  defendant,  and  the  mere 
fept  of  the  defendant  having  given  his  tenant  notice  to  quit, 
shows  plainly  that  he  was  to  put  the  plaintiff  in  possession  in 
September.  It  must  be  intended  from  this  feet  that  the  defend- 
ant contracted  to  give  the  plaiatiff  possession. 

Mr.  Bickersteth  and  Mr.  Oirdhstone^  jun.,  for  the  defendant, 
argued  that,  as  the  tenancy  of  Watson  appeared  upon 
[*511]     the  contract,  it  was  the  plaintiff^s  own  *fault  if  he  did 
not  inquire  into  the  effect  of  the  agreement  with  him ; 
and  contended  that  the  delivery  of  possession  was  not  an  essen- 
tial part  of  the  contract. 

The  Master  of  the  Rolls:— On  the  80th  March,  1827,  the 
plaintiff  enters  into  an  agreement  with  the  defendant  for  the  pur- 
chase of  the  Bull  Inn,  then  in  the  possession  of  Matthew  Watson ; 
but  the  plaintiff's  case  is,  that  he  entered  into  the  agreement  with 
the  representation  that  a  prior  agreement  entered  into  with  Wat- 
son was  a  void  agreement.  I  cannot  conceive  evidence  more 
clear  to  prove  the  feet  of  that  representation ;  and  the  concurring 
testimony  of  all  the  witnesses  makes  it  evident  that  the  defendant 
had  made  an  admission  of  his  having  made  it.  The  defendant 
does  not  deny  the  representation, — that  he  did  represent  that  it 
was  a  void  agreement.  The  defendant  adds  in  his  answer,  that 
he  said  to  the  plaintiff,  "  You  had  better  consult  your  own  solici- 

(a)  3  B.  ft  a  asS;  5  Dowl.  ft  RjL  480, 
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1830. — Wynniat  v.  Lindo. 

tor ;"  but  lihere  is  nothing  in  the  shape  of  evidence  to  prove  this 
allegation  in  the  answer.  The  effect  of  the  representation  is  de- 
cided by  the  case  of  DobeU  v.  Stevens^  which  has  been  cited.  I 
am  of  opinion  that  the  plaintiff  ought  not  to  be  bound  by  the 
agreement,  purchasing,  as  he  did,  on  the  faith  of  that  representa- 
tion. He  is  entitled  to  be  released  from  the  agreement  altogether ; 
or,  if  he  chooses,  he  may  perform  it,  and  have  compensation.  The 
plaintiff  has  his  election. 

Mr.  Pemberton  elected  to  take  performance  with  compensation. 

The  Master  of  the  Eolls  : — ^I  think  you  are  entitled  to  take 
which  you  please. 

*Decreed,  that  the  plaintiff  was  entitled  to  compensa-  [*512] 
tion,  and  that  the  contract  be  carried  into  effect,  and  that 
the  master  ascertain  what  compensation  the  plaintiff  is  entitled 
to  in  respect  of  the  agreement  between  defendant  and  Watson 
from  the  29th  of  September,  1827,  to  the  expiration  of  the  term 
often  years,  thereby  agreed  to  be  granted,  and  the  amount,  when 
ascertained,  with  the  plaintiff's  costs,  to  be  deducted  from  the 
purchase  money. 

Eeg.  Lib.  1829,  A.  p.  942, 


Wynniat  v.  Lindo. 

Vendor  and  Purchaser. — Parties* 

ROLIA— 1830:  22dFebrnary.  • 

A  party  having  piirchased  land,  and  B^rnifled  at  the  time  that  he  made  the  parchaae 
on  behalf  of  the  trustee  in  his  marriage  settlement,  who  had  money  vested  in  him 
to  be  laid  out  in  land,  and  a  bill  being  filed  against  him  for  specific  performance, 
the  court  would  not  allow  the  cause  to  proceed  until  the  trustee  was  made  a 
party ;  and  the  cause  stood  over  for  that  purpose. 

This  was  a  bill  for  speciBc  performance  by  a  vendor  against 
the  defendant,  who,  in  treating  for  the  purchase,  disclosed  to  the 
vendor  that  he  made  the  purchase  for  another  person,  who  was  a 
trustee  in  the  marriage  settlement  of  the  defendant^  and  who  had 
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1830.— Bull  V.  Johns. 

money  vested  in  him  for  the  pnrcliase  of  land  for  the  piirposes  of 
the  trusts  of  that  settlement. 

Mr.  Preston  and  Mr.  Barber  for  the  plaintiffi. 

The  Master  op  the  Rolls  : — This  bill  is  filed  against  the 
defendant  personally,  to  compel  him  to  complete  his  contract 
after  the  disclosure  he  made  that  he  was  merely  treating  on  the 

part  of  his  trustee.  I  am  of  opinion  it  is  unreasonable : 
[*513]    that  it  is  not  consistent  with  the  practice  of  the  court  *and 

that  there  is  no  precedent  for  it  This  cause  must  stand 
over  to  make  Mr.  Lucas,  the  trustee,  a  party. 


Bull  v.  Johns. 


Will 

WKmoNBTBR  Hall.— 1830 :  23d  June. 

Beqaest  of  residue  to  trustees  upon  trust  for  testatrix's  brother's  children  and  IL's 
children,  to  be  equally  divided  between  them ;  the  dividends  to  be  laid  out  by 
the  trustees  as  should  be  most  advantageous  for  them ;  but  no  part  of  the  divi- 
dends to  go  for  their  board  or  education,  but  the  same  to  accumulate  for  them 
until  they  come  to  the  age  of  twenty-one  years. 

M.  was  herself  one  of  the  children  of  the  testatrix's  brother. 

Held,  that  the  children  bom  at  the  death  of  the  testatrix  took  vested  interests. 

Held,  that  the  testatrix  did  not  mean  to  include  M.  as  one  of  the  children  of  her 
brother. 

Miss  Polly  Bull  of  ChStenham,  made  her  will  bearing  date 
the  29th  day  of  December,  1823,  and  by  a  codicil  bequeathed 
half  her  furniture,  glass,  china,  &c.,  toherneice,  Mary  M*Cormick 
Johns,  and  also  all  her  clothes  and  her  musical  clock.  And  after 
giving  some  pecuniary  legacies,  the  codicil  thus  proceeded :  "And 
alLthe  rest  of  my  goods,  money  and  effects  wheresoever  and 
whatsoever,  (excepting  1,000Z.  to  Henrietta  Bull,  daughter  of  my 
brother  James,)  I  give  and  bequeath  to  William  Lake,  Esq.,  John 
Carne,  sen,,  and  William  Came,  in  trust  for  my  eldest  brother, 
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Jolin  Bull's  children,  and  Mary  M*Cormick  Johns'  children,  to 
be  equally  divided  between  them  for  their  separate  use ;  the  di- 
vidends to  be  laid  out  by  the  said  trustees  as  shall  be  most  ad- 
vantageous for  them,  not  one  farthing  of  which  is  to  go  for  their 
board  or  education,  but  to  accumulate  for  them  until  they  come 
to  the  age  of  twenty-one  years." 

Mary  M*Connick  was  a  daughter  of  John  Bull  by  a  former 
wife,  and  she  became  of  age  on  the  15th  of  April,  1825.  At  the 
death  of  the  testatrix  she  had  two  children,  and  she  had  two 
others  after  the  death  of  the  testatrix. 

*At  the  death  of  the  testatrix  John  Bull  had  three    [*514] 
(Aildren  besides  Mary  M*Cormick  Johns,  and  he  had 
another  after  the  death  of  the  testatrix. 

Mr.  Bickersteth  for  the  plaintiff  the  administrator. 

Mr.  Tinney  for  Mrs.  M*Cormick  Johns : — She  is  herself  entitled 
to  a  share  as  one  of  the  children  of  John  Bull.  This  is  a  gift  im- 
mediately upon  the  testator's  death,  and  there  is  nothing  in  the 
will  to  prevent  the  vesting.  Scoti  v.  Harwood^{d)  Davidson  v. 
D(ilhs,{b)  The  children  who  wete  bom  at  the  testatrix's  death 
are  those  who  take.  I  believe  it  is  admitted  on  all  sides  that 
after  one  child  has  attained  twenty-one,  no  child  bom  afterwards 
can  take.  Now  Mrs.  M*Cormick  Johns  attained  twenty-one  in 
the  lifetime  of  the  testatrix. 

Mr.  Wright  appeared  for  the  other  children  of  John  Bull,  who 
were  bora  at  the  death  of  the  testatrix. 

Mr.  Tennani  for  the  two  children  of  Mrs.  M*Cormick  Johns, 
who  were  bom  at  the  death  of  the  testator. 

Mr.  Oarrett  and  Mr.  Thompson  for  the  children  bom  after  the 
death  of  the  testatrix. 

(a)  5  Mad.  332. 
(6)  U  Ves.  676. 

VOL.  I.  80 
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183a^Biitt  r.  Joboa 

Mrs.  MKTormiok  Johns  henelf  takes  nothing.  The  testalrui 
plainly  intended  a  pioyision  for  those  under  twenty-one  or  on- 
married)  whilst  Mis.  M^Connick  Johns  was  a  married  woman  at 
the  time  of  the  testatrix's  death,  and  required  neither  board  nor 
education.    Then  it  is  plain  that  this  is  not  to  be  divided  until 

the  children  attain  twenty-one ;  and  when  there  is  that 
[*515]    suspense,  the  *court  takes  advantage  of  it  for  the  benefit 

of  children  bom  after  the  death  of  the  testatrix.    JFVib- 

ford  T.  Hu7Uer,{a)  Leake  v.  Itobin8on^{b)  Oi&ert  y.  Bbormain{c)  and 

OurtU  V.  Chirti8.{d)    Mrs.  M'Cormick  Johns  has  a  legacy,  which 

is  a  circumstance  indicating  that  she  was  to  be  excluded  from 

the  residuary  bequest. 

The  Master  of  the  Bolls: — ^It  is  quite  plain  that  the  testa- 
trix did  not  mean  to  include  Mra  M^Cormick  Johns^ — she  spoke 
of  children  who  required  board  and  education.  The  children 
bom  at  the  death  of  the  testatrix  take  vested  interests.  There  is 
no  expression  in  the  will  that  can  satisfy  a  court  that  the  period 
of  division  was  to  be  postponed  until  the  children  attained 
twenty-one;  but  the  testatrix  meant  that  the  fortune  should  ac 
cumulate.  I  am  of  opinion  that  the  children  of  John  Bull,  bom 
at  the  death  of  the  testatrix,  except  Mrs.  M'Cormick  Johns,  take 
vested  interests.  The  children*of  Mrs.  M'Cormick  Johns,  bom 
at  the  death,  also  take;  and  they  take  vested  interests.  Costs  to 
all  parties  out  of  the  fund. 

Beg.  Lib.  1829,  A.  1897. 

(a)  3  Brown  G.  C.  4ia 
(h)  2  Her.  383. 
(c)  11  Vea.  238. 
{d)  6  Mad.  14 
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Aocotm»r& 

1.  The  defendtot  engaged  the  plaintiff 
M  seoond  mate  of  a  vessel  in  the  South 
Sea  whale  flsheiy.  and  the  plaintiff  was 
to  have  a  Ibttf-flftn  ahafe  of  the  aet  pro- 
duce. On  the  return  of  the  ship,  the  de- 
fendant settled  mth  the  plaintiff  on  the 
ground  that  he  was  entitled  to  a  forty- 
fifth  share:  Held,  that  that  was  oondu- 
sive  as  to  the  share  the  plaintiff  was  enti- 
tled to.  No  aooount  having  been  pro- 
duced, and  the  plaintiff  having  afterwards 
discovered  that  several  deductions  had 
been  made  that  were  not  authorized  by 
the  custom  of  the  trade,  the  court  directed 
inquiries  whether  tiie  deductions  made 
were  authorized  bv  the  custom  of  the 
tradoL    SpiUaly.  Smith,  45 

2.  The  master  of  a  vessel  in  the  South 
Sea  whale  fishery,  on  behalf  of  his  owners, 
agrees  with  the  officers  and  crew,  that 
each  shall  have  a  specified  part  of  the 
net  produce  of  the  voyage.  Shortiy  be- 
fixe  the  return  of  the  vessel,  the  owners, 
who  were  entided  to  a  pait  of  the  net 
produce,  sell  a  quarter  of  the  cargo  at  b2L 
per  ton,  on  their  own  account  The 
practice  of  the  trade,  is,  on  the  arrival  of 
a  vessel,  to  have  the  cargo  estimated  by 
«  ship's  oooper,  and  the  price  fixed  at 
that  given  in  the  market  on  the  arrival 
of  tiM  esrgtx  That  mode  was  adopted  in 
this  CMM,  and  the  plaintifl^  being  apprised 
of  it^  settled  accordingly:  Held,  thai  the 
owners  had  no  right  to  sell  a  pan  of  the 
cargo  on  their  own  account,  they  being 
<ml7  entitled  to  a  share  of  the  produce; 


but  the  plaintiff,  having  settled,  was  too 
late  for  relief  m  equity:  Held,  also^  that 
having  settled  upon  the  estimated  quaa* 
tity,  although  the  cargo  ultimately  proved 
to  amount  to  six  additional  tons,  yet  the 
phiintifi^  having  acted  upon  the  estimate, 
he  was  not  entitled  to  relief  in  equity. 
Cockle  y,  WhiUng,  65 

3.  ^y  the  act  of  59  G.UI,  0.111,  navy 
agents  are  entitled  to  make  the  usual 
charge  for  paMing  accounts  before  thai 
act;  and  are  also  entitled  to  diarge  oom^ 
mission  on  the  fiill  amount  of  pay,  with- 
out being  limited  by  the  money  actually 
passing  through  their  hands.  Drury  v. 
Atkins,  75 

4.  Defendants  having  received  4501, 
as  two  and  a  half  per  cent,  returned  pre-  > 
mium  on  I8,000i  in  1814,  without  bring* 
ing  it  to  account  for  many  years,  alleging 
that  it  awaited  the  final  adjustment  of 
average,  the  court  referred  it  to  the  maa* 
ter,  to  inquire  whether  they  were  entitled 
to  retain  it,  according  to  the  usage  and 
custom  of  merehants.    Drwy  v.  Aikinit 

n 

See  OOKFIBICATION. 
COPYRIOaT. 

Equitablb  Rkubp,  ^ 
PlUtmoB;  1,  13,  14^  15. 

AC0UMXJLATION& 

1.  Testator  having  declared  that  the 
dividends  should  accumulate  during  the 
life  of  his  daughters,  and  until  their  ohil* 
dren  reit)eotively  should  attain  twenty* 
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five,  when  the  principal  should  be  trans- 
ferred  to  the  children,  the  court  directed 
the  dividends  to  accumulate  for  twenty- 
one  years,  if  the  children  should  so  long 
live;  but  the  court  would  not  decide  on 
the  question  of  remoteness,  as,  if  the 
daughters  left  no  issue,  the  question  would 
not  arise,  and  the  court  will  not  decide  a 
hypothetical  case.    Banks  v.  SladeUy  407 

2.  A  testator  had  directed  an  aocumu- 
lation  for  a  period  which  might  extend 
beyond  the  time  limited  by  the  Thelluson 
act^  and  it  was  held  to  be  good  pro  iarUo^ 
and  that  during  the  period  of  twenty-one 
years  the  rents  and  profits  were  well  di- 
rected to  accumulate.  413,  a 


ACQUIESCENCE. 

See  COKIIRMATIOK. 

AOrS  OF  PARLIAMENT. 
See  PrjlOTIOB,  460. 

ADEMPTION. 

Devise  of  hiad  upon  trust,  to  sell  the 
some,  and  out  of  the  produce  to  pay 
3,0002.  to  A.  The  testator  sold  the  estate 
in  his  lifetime :  Held,  that  the  legacy  was 
adeemed.    Ifewbold  v.  BoadnigfU^       492 

ADMITTANCE 
See  CDSTOifABY  Estates. 

AGREEMENT. 

Where  there  is  only  a  proposal  madey 
it  is  necessary  that  there  should  be  an 
acceptance,  but  where  there  is  a  positive 
engagement  no  acceptance  is  necessary. 
Unless  reHised,  such  engagement  consti- 
tutes an  agreement  which  the  court  will 
enforce.    Palmer  v.  ScoU^  491 

iSse  Costs. 
Counsel. 

Family  ARRAirGSMEirTS. 
Will,  8. 

ANNUITY. 

1.  A  testator  directed  that  an  annui^ 
of  26WL  should  be  purchased  for  his  wife 
within  three  months  after  his  decease. 


She  survived  him  seveft  months,  ^t  tb^ 
annuity  had  not  been  purchased  at  the 
time  of  her  death.  Her  personal  repre- 
sentatives filed  their  bill  for  pa3rment  of 
the  value  of  the  annuity  at  the  time  at 
which  the  testator  had  directed  it  to  be 
purdiased,  and  the  court  decreed  aeoord- 
ingly.    Dawmm  v.  Hears  ^^ 

2.  But  if  an  annuitant  has  for  some 
tune  received  the  annual  sum,  the  court 
will  direct  an  inquiry  whether  the  annu- 
itant elected  to  take  the  annuity  from 
the  person  who  was  directed  to  purdiase 
it,  instead  of  the  principal  sum.  Brown 
V.  Ro8$y  469 

3.  It  makes  no  diflfbrenoe  whether  • 
certain  sum  be  given  to  purchase  an  an- 
nuity, or  a  certain  annuity  is  directed  to 
be  purchased;  the  court  considers  the 
annuity  a  legacy  to  the  amount  of  its 
value.  469 

4.  But  the  anntdtant  may  waive  it  and 
receive  the  annual  sum  from  the  execu- 
tors. 469 

6.  The  annuitant  does  not  waive  his 
right  to  have  the  annuity  purchased,  by 
consenting  to  receive  the  annuity  until 
the  purchase  should  be  made.  469 

See  Usury. 


ANSWER. 
See  BAjncBUPT. 

ANTICIPATION  OP  RENTS, 
See  Iksoltint  Debtobs»  3. 

APPOINTMENT. 
See  Power. 

4lRRANG£MENT, 

iSfecWiLU 

ASSET& 

1.  It  is  a  general  rule  that  personal 
estate  is  first  liable  to  the  payment  of 
mortgages  in  exoneration  of  real  estate 
mortgaged.  136,  142,  n. 

2.r  And,  next^  the  real  estate  desoended 
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IB  liable,  imleflfl  the  debts  be  directed  to 
be  paid  out  of  the  land  devised,  and  un- 
less there  be  also  a  clear  intention  that 
the  descended  estates  should  not  be  sub- 
ject to  the  payment  of  the  debts.    142,  n. 

3.  If  there  be  a  declaration,  express 
words,  or  dear  manifestation  or  indica- 
tion upon  the  face  of  the  will,  that  the 
personal  estate  is  to  be  discharged  from 
the  payment  of  debts,  the  court  will  not 
disappoint  the  intention.  Ibid. 

4.  The  personal  estate  of  a  son  on 
whom  lands  in  mortgage  descended  is 
not  liable  to  the  payment  of  mortgage 
money.  Ibid. 

6.  And  the  personal  estate  of  a  devisee 
of  lands  mortgaged  by  the  devisor  or  his 
ancestors,  is  not  liable  to  the  payment  of 
the  mortgage  money.  Ibid. 

6.  The  personal  estate  of  the  purchaser 
of  an  equity  of  redemption  has  been  held 
to  be  not  liable  to  the  mortgages.      Ibid. 

7.  Unless  the  intention  of  the  purchaser 
ttppears  to  be  to  make  the  debt  his  own. 

Ibid. 

8.  The  distinction  appears  to  depend 
upon  communication  with  the  mortgagee, 
or  some  other  act  done  by  the  party,  to 
make  the  debt  his  own.  Ibid. 

9.  A  mortgage  upon  a  man's  estate, 
not  of  his  contracting,  is  not  considered 
his  debt  payable  primarily  out  of  his  per- 
sonal estate.  143,  n. 

10.  On  the  other  liand,  a  man  may 
make  a  mortgage  debt  of  bis  own  con- 
tracting to  be  considered  payable  prima- 
rily out  of  his  real  estate ;  as  a  devise  to 
trustees  to  sell  and  payii  mortgage  there- 
on; but  it  seems  that  a  conveyance  upon 
trust  to  sell  and  pay  debts  generally  does 
not  exempt  the  personal  estate.        Ibid 

1 1.  With  respect  to  a  devise  upon  trust 
for  sale  to  pay  debts  generally,  there  is 
a  distinction  on  this  point  as  against  dif- 
ferent characters,  legatee  of  personal  es- 
tate and  next  of  kin,  it  having  been  held 
that  the  personal  estate,  where  specifi- 
cally bequeathed,  is  exempted  from  the 
payment  of  a  mortgage  debt;  but  that 
the  personal  estate  is  subject  to  mortgages 
where  it  goes  to  the  executor  without 
iiny  particular  powers  or  appropriations, 

Ibid. 

12.  In  order  to  exempt  (he  personal 


estate,  the  judge  must  be  satisfied,  on 
looking  at  the  whole  will,  that  it  was  the 
testator's  intention  to  exempt  tiie  personiJ 
estate,  and  circumstances  dehors  the  will 
ought  not  to  be  called  in  to  assist  the 
explanation;  the  judge  will  not  look  out 
of  the  will  as  to  the  state  of  the  testa- 
tor's affairs.  143,  n 

See  Lib  Psndknb. 


ATTORJTEY  AND  CLIENT. 

1.  A.,  having  purchased  land,  left  the 
investigation  of  the  title  to  G.  and  D.,  so- 
licitors, in  partnership.  They  advised 
that  a  good  title  could  be  made,  and  the 
purchase  was  thereupon  completed.  D., 
the  solicitor,  was  a  trustee  in  the  con- 
veyance, to  bar  dower.  A.  dies,  and  his 
devisee  sells  the  property  to  D.,  one  of 
the  solicitors.  D.  did  not  object  to  the 
tiUe  until  eight  months  afterwards.  In 
his  answer  he  said  he  had  no  recollection 
of  the  title:  Held,  that  a  solicitor,  who 
has  been  employed  to  advise  on  a  titie  to 
property,  could  not,  on  purchasmg  it  him- 
self from  his  client,  set  up  an  objection  to 
the  title  which  he  did  not  thii^  of  any 
importance  when  advising  his  principal. 
Decree  for  specific  performance.  Beevor 
y,  Simpson^  69 

2.  An  attorney  b&ving  been  employed 
to  purchase  an  estate  for  his  client,  en- 
tered into  a  contract  in  his  own  name, 
the  fee  was  conveyed  to  him,  and  he  in- 
sisted upon  holding  it  in  his  own  right: 
Held,  that  the  attorney  was  a  trustee  for 
the  dient ;  and  decreed  that  the  attorney 
convey  to  his  client,  the  plaintifi",  upon 
payment  of  the  purchase  money.  Lees  v. 
Nutiatt,  282 

3.  A  solicitor  having  purchased  a  prop- 
erty of  his  client  at  an  under  value,  the 
client,  eighteen  years  afterwards,  brought 
his  bill  to  set  aside  the  sale.  The  court 
was  of  opinion  that  a  solicitor  dealing 
with  his  client  was  boimd  to  show  that 
he  had  given  his  cBent  the  price  which 
he  would  have  advised  him  to  accept 
from  another  person;  hut  the  plaintiff 
having  failed  to  show  that  he  was  not  in 
a  situation  during  the  time  which  had 
elapsed  to  seek  relief  the  court  dismissed 
the  bill,  but  without  costs.  Mere  evi- 
dence of  embarrassment  is  not  sufficient 

Senibk.  Had  the  plaintiff  applied  to 
the  court  in  a  reasonable  time,  or  had 
the  court  been  satisfied,  by  evidence,  of 
his  total  inability  to  take  proceedings  in 
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this  court  before^  be  woq]4  haye  bad  re- 
lief    Champion  ▼.  Bigbfft  421 

See  MoBTGULOi^  %, 


BANK  ANNTHTIEa 

A  testator  having  given  four  per  cent. 
Btock,  and  be  not  having  as  much  at  the 
time  of  his  death,  by  reason  of  the  reduc- 
tion of  interest  in  one  of  the  four  per  cent, 
stocks  to  three  and  a  half  per  cent  by 
act  of  Parliament:  Held,  that  the  legatee 
was  entitled  to  his  legacy  in  the  existing 
ibur  per  oentSL .  Banke  v.  Sladen,        407 


BANKRUPT. 

1.  A  bankrupt  had  been  made  a  party 
defendant  in  a  suit  after  his  bankruptpy. 
He  set  up  a  claim,  on  his  answer,  to  a  life 
interest  under  the  settlement  on  his  mar- 
riage ;  yet  it  being  manifest  that  he  had 
no  interest,  all  his  estate  having  passed 
to  his  assignee,  who  was  before  tibe  court, 
the  court  dismissed  the  bill  as  against  the 
bankrupt,  with  costs.    Bennett  v.  £oto, 

238 

2.  A  commission  was  issued  against 
two  partners.  Subsequently  a  commis- 
sion was  issued  against  one  of  them  and 
three  other  persons.  This  latter  commis- 
sion was  then  superseded  as  to  the  part- 
ner who  was  included  in  the  first  com- 
mission, without  prejudice  as  to  the  other 
three  bankrupts.  The  assignees  under 
the  second  ocxnmission  sold  an  estate  be- 
longing to  one  of  the  three  partners;  the 
purchaser  objected,  that  the  second  com- 
mission was  altogether  void,  but  the  court 
held  that  it  was  a  good  commission,  not 
only  m  equity,  but  at  law,  and  made  a 
decree  for  specific  performance.  BurUon 
V.  WaU,  113 

3.  The  16th  section  of  the  bankrupt 
act  was  made  for  the  purpose  of  giving 
validity  to  a  commission  of  bankrupt 
which  in  its  origin  was  not  valid.        118 

4.  The  Master  of  the  Holls  has  no  au- 
thority to  reverse  the  Vice-Chancellor's 
order  to  supersede  a  commission  of  bank- 
rupt, or  to  rehear  the  order.  BurUan  v. 
WaU,  Ibid. 

See  Fnnss  fob  Rbnswai*. 
Husband  axo  Wits. 


Jksolysht  Dbktoik. 
MonraAOs,  3,  6. 

BBQUESia 

SeeAsBva. 
Will. 

BONDED  WABBHOUBBS. 

See  IKTEBPLKADBB. 

BOUNDARIE& 

1.  Where  a  plaintifT  shows  a  title  U> 
some  land  and  a  confUsion  of  boundaries^ 
be  is  entitled  to  a  commission  wan  issue  f 
the  court  may  direct  either.  In  this  caoe 
a  commisak>n  was  directed.  Qitifny  ▼. 
UaOL,  221 

2.  Freehold  and  oc^yfaold  bebig  hkter- 
mixed,  the  court  directed  a  commis8k)ii. 
^orm  V.  Xe  ^«ik,  234 

3.  A  commission  ordered  to  distinguish 
fi^ehold  from  allotments  under  an  enclo- 
sure.   MiUard  v.  Pttnconsij  235 

4.  And  to  distinguish  freehold  fit>m 
customary.    Bolrinson  v.  Hodgaonf       236 

5.  To  distinguish  fireehold  lands.  At^ 
tomey- General  v.  Bowyer^  28G 

6.  To  distinguish  manoca.  Cli^km  ▼. 
Choymie,  Ibid. 


CESTUI  QUE  TRUST. 
See  Fntw  fob  Bknxwal. 

MOBTOAOB,  3. 

CHARITIES. 

1.  A.,  by  her  will,  gave  "7,0001  to  the 
governors  of  Christ's  Hospital,  upon  trust, 
fbr  certain  specific  charities,  and  to  pay 
certain  annuities,  and  to  apply  40^  per 
annum  to  the  scholars  of  Christ's  HospitaL 
In  case  the  governors  refused  to  accept 
the  trust,  then  the  7,0002.  was  given  to 
the  trustees  of  the  Rev.  William  Hether- 
ington's  charity,  fi>r  the  like  trusts,  ex- 
cept as  to  the  402.  per  annum,  which  was 
to  be  applied  to  the  purposes  of  the  lat- 
ter chanty.  The  testatrix  also  gave 
2,0001  to  the  University  of  Oxford.  The 
governors  and  trustees  refused  to  accept 
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Itmd  trasla»  Md  tb»  lagaogr  of  402.  per 
aonum.  The  univeraity  alao  reAued  to 
MDoept  the  legMgr  of  a,OOM :  Held,  that 
whenever  a  charitable  tegaoj,  flx>in  what- 
ever oause,  fiulfl,  the  crown  haa  a  right  to 
interiBref  and  that  the  legacies  of  2,000^ 
and  4QL  per  anuun  must  be  applied  to 
ffoch  diaritable  porpoeea  aa  the  crown 
•hall  direct:  Held,  that  as  to  the  7,0002^ 
a  reference  be  made  to  the  master  to  ap- 
point new  trustees.  The  bill  dismissed, 
as  a^inst  the  goveraors,  trostees  and 
nniversity.    Benyer  v.  Druee^  32 

2.  Legacies  were  given  to  the  ^*Guem- 
sej  Hospital ;"  there  was  not  in  fact  any 
hospital  of  that  name,  and  the  oonrt  re- 
fesed  to  apply  the  fiinds.  Simon  v.  Bar- 
ber, 14 

3.  Where  a  charitable  object  fiuls,  from 
whatever  cause,  the  crown  has  a  right  to 
interfere.  Ibid. 

4.  The  crown  must  signify  the  charita- 
ble purpose  to  which  Uie  fund  shall  be 
applied.  Ibid. 

6.  The  court  orders  a  legacy  to  a  foreign 
charity  to  be  paid  over,  as  it  will  not  ^- 
minister  the  fbnds  of  a  foreign  charity. 
Legadea  to  charities  in  Irelimd  are  ad- 
ministered by  commissioners  there,  und^r 
an  act  of  the  Irish  Parliament  CoUyer 
Y.  BumeU,  79 

6.  The  Statate  of  Mortmain  does  not 
extend  to  money  given  to  Scotch  charities 
to  be  mvested  in  land  in  Scotland.  80,  n. 

7.  The  mayor,  bafUffli  and  burgeaies  of 
Berwick-upon-Tweed,  in  consideration  of 
$0L,  left  by  will,  for  the  erecting  and 
maintaining  of  a  house  of  correction  there, 
by  feoffment,  dated  28th  Hay,  1653,  con- 
veyed the  moiety  of  a  property  there  to 
the  churchwardens  and  overseers,  for  the 
erecting  and  maintaining  of  a  house  of 
correction  within  the  borough,  and  for 
maintaining  and  ordering  the  poor  therein 
forever,  and  all  other  sturdy  and  idle  per- 
sons coming  and  being  therein,  and  for 
the  getting  them  and  every  of  them  to 
work.  By  another  fooffinent  of  the  same 
date,  in  ooosiderati<«  of  3602.  owing  by 
them  to  the  poor,  the  mayor,  Aa,  conveyed 
the  other  moiety,  and  some  other  lands, 
for  the  like  purposes :  Held,  that  this  town 
never  having  at  this  time  raised  poor 
rates,  under  the  statute  of  Elizabeth,  these 
were  gifts  in  aid  of  the  poor  rates. 

As  to  a  part  of  the  lands,  the  rents  of 
which  had  been  duly  i4>plied  down  to  the 
eighteenth  century,  when  their  applica- 


tion ceased  fbr  the  nae  of  the  poor,  and 
was  wholly  carried  to  the  corporate  chest ; 
the  courts  being  satiafled  upon  the  evi- 
dence that  it  was  intended  to  be  coib- 
prised  in  the  second  feoffment,  declared  it 
to  be  a  part  of  the  charity,  and  that  the 
rents  should  be  accounted  for  from  1623^ 
when  the  same  were  claimed  for  the  use 
of  the  poor ;  and  the  rents  thereof  were 
also  declared  to  be  i^iplicable  in  aid  of 
the  poor  rates. 

The  costs  of  the  relators  to  be  taxed  as 
between  party  and  party,  and  paid  bj 
the  mi^or,  bailifis  and  buigessea.  The 
extra  costs  of  the  relators  to  come  out  ot 
the  fund.  Attorney' GenercU  v.  Corporor 
lion  of  Berwidi-vpon-  Tumi,  239 

8.  A  legal  fbe  cannot  be  created  in  in- 
dividuils  without  the  use  of  the  word 
"  heirs,"  or  some  equivalent  expression; 
but,  with  respect  to  charitable  trusts,  the. 
court  does  not  adhere  to  foroL  246 

9.  Gifts  in  aid  of  the  poor  are  not  gen- 
erally gifts  in  aid  of  the  poor  rates.   Ibid. 

1 0.  Testator  directed  the  produce  of  his 
real  and  personal  estate  to  be  invested. 
Part  of  the  personalty  consisted  of  mort- 
gages and  securities  on  real  and  lease- 
hokl  estates:  part  consisted  of  a  sum  of 
money  due  on  a  covenant  to  sell  a  free- 
hold house.  Testator  gave  various  lega- 
cies to  charities.  He  also  gave  the  resi- 
due to  charities.  Held  void  as  to  the 
mortgages  and  money  due  on  the  sale  of 
the  freehold.  The  charities  to  abate  pro 
raia  in  respect  of  the  legacies  and  residue. 
Harrison  v.  Harrison,  273 

See  CoNDinov. 


CHILDRBN. 

Who  take  by  that  descr^)tion,     273,  426 

iSKfiePowBB. 

CHRIST'S  HOSPITAL. 
See  GoNDinotf. 

CODICIL. 

^  Will. 

COMMISSION. 

S00  ACCOUNT& 
BOOKDABIIS. 
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CONDITION. 


In  1724  a  testator  gave  4002.  per  annum 
to  the  governors  of  Christ's  Hospital,  upon 
condition  that  thej  received  four  boyi  or 
girls  annuallj,  to  be  nominated  by  the 
relators. 

ITie  governors  received  the  income  and 
the  nominees  until  1827,  when  they  passed 
a  resolution  that  they  would  no  longer 
receive  them. 

Held,  that  this  was  a  gift  upon  condi- 
tion, and,  having  accepted  the  gift,  they 
were  bound  to  the  condition.  Attorney- 
General  v.  Christ's  Hospiiat,  393 

See  Vbndoe  akd  Pubohaseb,  7. 

CONFIRMATION. 

1.  A  merchant,  being  abroad,  empow- 
ers certain  persons  in  this  country  to  re- 
ceive moneys,  acyust  claims  and  do  some 
other  acta  Money  being  wanted  by  the 
firm  here,  of  which  he  was  a  partner,  these 
attomejrs  deposit  the  deeds  with  the  Hope 
Insurance  Company,  to  secure  12,0001, 
and  covenant  that  ho  shall  execute  the 
mortgage;  this  12,000/.  was  also  secured 
by  the  bonds  of  sureties  in  sums  corres- 
ponding to  the  shares  of  the  partners: 
Held,  that  the  power  of  attorney  was  not 
a  sufficient  authority ;  but  the  merenant, 
on  his  return  to  this  country,  having  writ- 
ten a  letter  to  the  Hope  Company,  re- 
questing the  loan  of  6,000/.,  "to  be  se- 
cured on  my  Essex  property,  which  you 
now  hold,  in  addition  to  the  12,000/.  al- 
ready advanced;"  and  professing  his 
readiness  to- execute  the  mortgage  deed  : 
Held,  that  this  was  a  confirmation  of  the 
security.  Some  of  the  parties  having 
paid  the  amount  of  the  sums  secured  by 
them :  Held,  that  they  had  a  lien  on  the 
property.  One  of  those  sureties  being  a 
partner:  Held,  that  the  sum  paid  by  Mm 
was  subjected  to  the  partnership  accounts. 
Munnings  v.  Bwry^  147 

2.  Held,  that  acquiescence  in  a  trans- 
action cannot  be  maintained,  unless  it  be 
shown  that  the  party  whose  interests  are 
affected  knew  not  only  the  facts  which 
affected  his  interest,  but  the  legal  effect 
of  those  facts  upon  that  interest.  Cock- 
ereUy,  Cholmeleyf  435. 

3.  Acquiescence  does  not  cure  a  defect, 
where  the  party  was  at  the  time  wholly 
ignorant  of  rights  which  were  in  him,  445 

CONSIDERATION. 
1.  Inadequate     consideration    is    no 


ground  for  relief  in  equity  in  respect  to 
the  sale  of  a  property  in  mortgage  to  the 
mortgagee,  although  the  mort^igor  be  in 
distress,  if  no  advantage  be  ts^en.        31 

2.  But  it  is  a  ground  for  making  void 
a  sale  of  a  reversion,  and  there  it  is  in- 
cumbent on  the  purchaser  to  prove  the 
value.  368 

SeeTowwL 

RKYEBaiOK& 


CONSTRUCTION. 

Circumstances  dehors  a  will  ought  not 
to  be  called  in.  143,  n. 


CONTRIBUTION. 
SeeJjB  Pkni>en& 

COPYHOLDa 

In  two  manors  in  Durham,  there  is  no 
custom  tor  surrendering  to  the  uses  of  the 
will,  but  the  tenant  divests  himself  of  the 
legal  estate,  and  by  surrender  vests  it  in 
a  trustee,  who  subscribes  a  memorandum 
or  defeasance,  that  the  surrender  is  to  the 
uses  of  the  surrenderor's  wilL  In  this 
case  the  &ther  and  maternal  grand&ther 
of  the  testator,  R.  N.,  being  both  copy- 
holders, had  respectively  caused  their 
copyhold  tenements  to  be  surrendered  to 
the  other,  who  bad  subscribed  the  usual 
defeasance.  The  legal  estate  in  both  de- 
scended to  the  testator.  But  with  regard 
to  the  tenements  in  the  manor  of  Hough- 
ton, they  were  devised  by  the  father  of 
the  testator  to  trustees,  to  the  intent  that 
his  widow  might  receive  an  annuity 
thereout,  and  subject  thereto  to  the  tes- 
tator, R.  N.,  in  fee.  The  widow  being 
alive  at  the  time  the  testator,  R.  N., 
made  his  will,  and  died,  it  was  held,  that 
the  copyholds  in  the  manor  of  Houghton 

issed  by  his  will. 

With  respect  to  the  tenements  which 
were  in  the  other  manor,  the  testator's 
maternal  grandfather,  who  had  the  bene- 
ficial interest  in  them,  devised  them  unto 
trustees,  upon  trust  for  the  testator,  R.  N. : 
Held,  that  there  being  nothing  to  separate 
the  legal  and  equitable  interest,  the  equi- 
table interest  had  merged  in  the  legal 
estate  in  the  testator,  and  could  not  be 
devised  by  him  according  to  the  custom 
of  the  manor :  Held,  that  his  widow  was 
entitled  to  free  bench,  and  the  heirs,  sub- 
ject thereto^  to  the  inheritance,  but  th^ 


INDEX. 


628 


takisff  benefits   under   the  will,  were 
bound  to  elect    Kichokan  y.  Nieholmmf 

319 
See  Customary  Estates. 
HsiB  AT  Law,  6. 


COPYRIGHT. 

1.  The  court  does  not  give  an  account 
of  the  sale  of  a  pirated  copy  of  a  woik, 
unless  it  grants  an  injunction.  The  in- 
junction is  the  ground  of  the  account 
That  injunction  may  be  granted  at  tlie 
hearing.    The  account  is  consequential. 

The  court  will  not  grant  an  injunction 
after  a  considerable  lapse  of  time;  and 
where  piracy  was  only  of  a  small  part  of 
a  work,  and  was  of  itself  a  matter  of  cal- 
culation, the  court  was  of  opinion  that  to 
interfere  would  not  be  a  fair  exercise  of  its 
jurisdiction.    £€uly  v.  Taylor^  295 

2.  With  respect  to  a  work  of  calcula- 
tions, if  there  were  previously  similar 
calculations,  yet  if  they  were  cialculated 
by  the  author,  although  calculated  by 
another  person  before  him,  they  are  a 
work  of  computation  as  to  which  he  is  to 
be  protected  by  statute.  299,  n. 

3.  A  work  published  in  1811,  the  court 
would  not  prohibit  by  injunction  in  1829. 

COSTS. 

1.  If  a  plaintiff  insists  upon  what  he  is 
not  entitled  to,  whilst  the  defendant  has 
been  ready  to  •perform  the  agreement  re- 
ally entered  into,  the  defcndt^t  is  entitled 
to  oosts.     Bass  v.  Clivdy^  80 

2.  It  is  frequently  the  practice  to  give 
costs  against  the  plaintiff  who  has  a  de- 
cree, when  the  costs  have  been  incurred 
by  his  fkult.  84 

3.  Costs  were  refused  to  an  heir  at  law, 
he  having  conveyed  his  interest  to  two  of 
his  sistcra    Barton  v.  CroxaU,  164 

^  4.  Qwxrtf  if  a  town  clerk,  party  to  a 
bill  of  discovery,  is  entitled  to  his  costs  (a) 

249 

5.  The  provisional  assignee  is  entitled 
to  hi?  costs  from  the  mortgagee,  in  a  suit 
for  foreclosure  by  the  mortgagee,  who 
will  be  allowed  to  add  them  to  the  prin- 

(a)  In  the  case  here  referred  to,^  the  de- 
cree has  been  drawn  up,  end  oosts  are  not 
given  to  the  town  clerk. 


cipal  and  interest  due  to  him  on  the  mort- 
gage.   Peaks  Y.  CMbbotif  506 

SdeBASKXUVT. 

Chabitibs,  7. 
Equitable  Relief,  4. 
EZBCUTOBS,  7,  9. 
Fbaud. 

Hbib  at  Law,  8. 
Husband  akd  Wife,  2. 
Insolvent  DEsroBa 
Tbustees,  6. 

COUNSEL,  CONSENT  BY,  IN  COURT. 

1.  Where  such  consent  has  been  signed 
by  counsel  on  both  sides,  it  lies  on  the 
party  impeaching  it  to  disprove  it        43 

2.  In  the  absence  of  evidpnoe,  the  court 
will  conclude  that  counsel  had  authority; 
for  it  is  not  to  be  presumed  that  counsel 
would  enter  into  an  agreement  without 
authority.  44 

CROSS  REMAINDERS. 

An  estate  being  devised  in  remainder 
to  daughters  in  taS,  and  in  de&ult  of  is- 
sue, then  over:  Held,  that  nothing  went 
over  until  there  were  a  general  failure  of 
issue  of  all  the  daughters,  and  conso- 
quently  that  there  were  cross  remainders 
between  them.  464,  466 


CROWN,  RIGHTS  OF. 
See  Chabitibs,  1,  3, 4. 

CUSTOMARY  ESTATB& 

A  lord  of  a  customary  manor,  for  life 
only^  puruhased  a  tenement  in  the  manor 
in  fee  by  conveyance  and  surrender. 
The  mode  of  transmission  of  lands  in  the 
manor  was  by  conveyance  and  surrender. 
The  lord  died,  leaving  only  a  daughter. 
The  manor,  by  the  settlement  under  which 
he  held  it  for  life,  was  limited,  in  default 
of  sons,  in  remainder  to  his  brother ;  and 
the  manor  went  over  to  the  brother: 
Held,  that  the  usual  mode  of  passing  es- 
tates being  by  common  law  conveyance, 
the  freehold  was  in  the  tenant  Held, 
that  on  the  death  of  the  lord  the  tene- 
ment descended  to  his  daughter,  the  heir- 
ess at  law ;  the  would  require  admittance 
to  perfect  her  title.  Bingham  v.  Wood- 
gate,  183 

See  Heib  at  Law. 
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UDEZ. 


DEBTS. 
iS^ee  A88BTB. 

DEED. 
See  Equitt. 

DEVISE. 
See  Assets. 

DISTRESS. 
iSSse  Fraud. 

E 

ELECTION. 

iSsc  Aknititt. 
Copyholds. 

EQUITABLE  BELIEF. 

1.  A  testator  having  deyised  lands  to 
be  oonyeyed  to  his  son  for  life,  with  re- 
mainder to  the  second  and  other  younger 
sons  of  his  son  in  \jd3\  and  the  court,  be- 
ing satisfied  from  the  whole  will  that  the 
testator  intended  that,  after  the  death  of 
his  son,  the  first  son  of  that  son  should 
have  an  estate  tail  conveyed  to  him,  de- 
creed accordingly.    LangaUm  v.  PoUj  119 

2.  A  court  of  equity  has  no  jurisdiction 
to  correct  a  mistake  in  an  instrument, 
where  the  parties  have  proceeded  upon 
error  in  pouit  of  law.  443 


3.  The  only  jurisdiction  a  court  of 
equity  has  for  correcting  mistakes  in 
deeds,  is  where  the  drawer  of  the  instru- 
ment, the  mere  agent  and  instrument  who 
has  prepared  the  deed,  has  mistaken  the 
intention  of  the  parties  to  the  deed.  Ibid. 

4.  A.  agreed  to  lend  B.  6001,  navy  five 
per  cent  stock.  He  sold  the  stock  for 
6222.,  i^ch  he  paid  to  R  A  bond  is 
drawn  by  an  unprofessional  man,  to  repay 
"the  sum  of  62 2L,  (being  the  produce  of 
600t  stock,  five  per  cent  n4vy,  or  such 
other  sum  aa  would  replace  the  stock,) 
wiUi  lawf\il  interest."  A  sum  equal  to 
the  dividends  was  paid  half-yeariy;  but 
B.,  on  dischai^ng  the  bond,  reftised  to 


tranafer  the  gtodr^  Mid  woold  only  w 
thfi  money  received  by  her;  to  tliia  X 
objected,  but  at  length  received  it,  and 
gave  up  the  bond,  remonatrating  on  the 
injuatioe  of  the  proceedings,  but  being 
told,  at  the  same  time,  that  the  money 
would  only  be  paid  in  discharge  of  the 
bond:  Held,  that  A.  had  no  relief  in 
equity ;  he  should  not  have  received  the 
money,  unless  the  party  paying  it  bad 
agreed  that  the  remedy  should  remain 
open;  but  costs  were  reftaaed.  Bamham 
V.  iftmn,  84 

J^  ATTOBirBT  AND  CUSNT. 

consideratioh. 

Fraud. 

mortoaob. 

Speoipio  Pbrvobmavok 


BVIDBNOB. 

The  deposition  of  an  admission  of  a  re- 
siduary legatee  and  executrix  is  good  ev- 
idence, it  being  against  her  own  interest 
Neathtoay  v.  ifam,  316 

iSSM  COUNBBL. 


EXCEPTIONS. 

1.  Cannot  be  taken  to  a  report  of  good 
title,  on  the  ground  that  the  heir  at  law 
was  not  a  party  to  the  suit  3 

2.  The  ei£^th  of  Lord  Lyndhursfs  oi^ 
ders  applies  only  to  answers  to  excep- 
tions. 433 


EXECUTORS 


AND    ADMINISTRA- 
TOR& 


1.  Executors,  having  contracted  to  pux^ 
chase  land,  sell  out  stock  and  deposit  the 
produce  at  a  banker^s,  when  the  purchase 
seems  to  be  near  completion.  They  are 
not  liable  to  make  good  the  money  if  the 
bankers  M.    France  y,  Woods^  172 

2.  One  of  several  executors  receiving 
part  of  the  personal  estate,  which  he 
hands  to  his  co-executor,  who  wastes  the 
estates,  still  remains  personally  liable; 
but  because  he  happens  to  be  executor, 
he  is  not  liable  for  moneys  which  he  re- 
ceived for  the  purchase  of  a  freehold  es- 
tate of  the  testator,  and  which  he  re- 
ceived as  the  agent  of  another  person  em- 
powered by  the  will  to  sell  it,  to  whom 
he  had  paid  over  the  amount,  but  is  per- 
fectly justified  in  so  paying  it  over.  2>»- 
vis  V.  Spwrlvng^  199 


IIf>DS^ 


6S& 


8.  If  one  executor  receiye  part  of  the 
personal  estate,  and  afiierwanls  hand  it 
over  to  a  oo-ezecutor^  who  wastes  the 
property  so  handed  over  to  him,  the  for- 
mer is  personally  liable  for  the  abuse  of 
trust  by  the  other  executor.  210 

4  Executors  depositing  moneys  be- 
longing to  the  estate,  with  the  same  per- 
sons a^  the  testator  entrusted  with  his 
money  in  his  lifetime,,  although  they  are 
not  bankers,  are  nol  liable  for  a  loss  sus- 
tained by  their  bankruptcy.  Dorchester 
V.  EjSingham,  279 

5.  An  executor  is  not  liable  unless  he 
acts  ih>m  corrupt  motives  or  crassa  negU- 
gerUia,  281 

6.  It  is  not  the  practice  of  the  court  for 
executors  themselves  to  apply  to  pay  mo- 
ney into  court.  Ibid. 

7.  A  person  appointed  with  another 
executor,  and  who  disclaims,  but  who 
does  some  acts  as  a  friend  of  the  family, 
is  not  to  be  considered  to  have  acted  as 
an  executor,  and  a  bUl  against  him 
such  would  be  dismissed,  with  costs. 
Dover  v.  Ever  or d^  376 

8.  An  administrator  having  claimed  his 
debt  before  the  master,  that  is  sufficient 
to  entitle  him  to  retain  it.  Wivier  v. 
Bicks,  475 

9.  Administrator  entitled  to  his  costs 
oat  of  the  produce  of  the  sale  of  a  real 
estate  his  intestate  having  been  a  trader. 

475 

Ste  Annuity. 
Feme  Covert. 
Husband  and  Wi7X. 
Leoax^t. 


EXECUTORY  BEQUEST. 

1.  Gift  to  a  wife,  and  if  she  make  no 
disposition  of  it,  then  over:  Held,  an  ab- 
solute gift    Boum  V.  Gihbs^  414 

2.  In  some  older  oases  the  question 
seems  to  have  been  Influenced  by  the  fiict, 
whether  the  first  taker  had  or  had  not 
exercised  an  absolute  power  over  the 
property,  or  shown  an  intention  to  make 
it  absolutely  his  own.  415,  416,  n. 

See  ACCU1IULATI0N& 

Will. 


BXTINGUISHMBNT. 

Takes  place  only  when  both  estates 
have  the  same  duration;  and  where  a 
lord  fbr  life  purchased  customary  estates 
in  the  manor  in  fee,  it  was  not  an  extinr 
guishment)  but  it  was  a  sospension  of  the 
seigno^  during  the  life  of  the  1(^1,  and 
this  seignoiy  would  necessarily  survive 
to  the  remainder-man  on  the  death  of  the 
lord,  when  alao  the  customary  tenement 
would  descend  to  the  heir  of  the  lord.  198 

See  CusTOMABT  Estates. 


FAMILY  ARRANGEMENTS. 

The  court  does  not  attend  to  points  in 
&mily  arrangements  which  it  requires  in 
other  agreements.  294 


FEME  COVERT. 

1.  Stock  was  settled  on  marriage  to  the^ 
separate  use  of  the  intended  wife,  and  af- 
terwards as  she  should  appoint  She  as^ 
signed  her  life  interest  to  two  persons  for 
certain  purposes,  and  appointed  the  capi- 
tal to  the  same  purposes.  Decreed,  that 
the  trustees  transfer  the  stock  accordingly. 
L^rm  V.  AsikUm,  328 

2.  Bequest  to  a  married  woman  to  her 
separate  use.    The  court  would  not  order  ■ 
payment  into  her  hands,  but  ordered  the 
legacy  to  be  carried  to  her  acooimt,  with 
lil^y  to  apply.     Owen  v.  I/ys^  404 

See  Husband  avd  Wife. 
WiLL^  3,  20. 


FINE. 
S6S  Husband  and  Win. 


FINES  FOR  RENEWAL. 

T.  H.,  by  his  will,  devised  certain  free- 
hold and  leasehold  property  to  a  trustee, 
upon  trust,  to  permit  his  son,  T.  E.  H.,  to 
receive  the  rents  during  his  Hfe,  subject  to 
the  payment  of  rents  and  performance  of 
the  covenants  reserved  and  contained  by 
and  hi  the  present  or  future  leases,  where- 
by the  leasehold  premises  were  or  should 
be  hekl;  and  ateo  all  taxes,  fines  and 
expenses  attending  the  same ;  remainder 
upon  trust  for  the  sons  of  T.  E.  H.  in  fee^ 


526 


indb:x. 


as  tenants  in  <x>mmon.  The  tenant  for 
life  became  bankrupt,  and  afterwards  died. 
His  assignees  recovered  from  a  mortga- , 
gee  of  the  bankrupt  a  sum  of  2,000(., 
which  he  had  received  as  rents  under  a 
mortgage  of' this  property,  which  he  took 
with  a  knowledge  of  the  insolvency  of 
the  bankrupt.  The  sons  of  T.  £.  H. 
brought  their  bill  to  have  the  fines  paid 
out  of  the  rents :  Held,  that  these  rents 
were  4jo  be  considered  as  received  sabse 
quent  to  the  bankruptcy,  and  as  such  lia- 
ble to  the  fines  for  renewal  Hviks  v. 
Barrow^  264 

FOREIGN  CHARITIES. 
See  Chabities,  6. 


FRAUD. 

1.  J.  S.  M.,  was  entitled  to  the  divi- 
dends of  4,300/.  for  life,  with  a  power  to 
appoint  by  any  deed  or  writing  the  prin- 
cipal after  his  death,  and,  in  default  of 
appointment,  to  his  next  of  kin.  J.  S.  M. 
being  in  prison  for  debt  and  in  g^reat  dis- 
tress, is  prevailed  upon  by  H.  C.  to  enter 
into  an  agreement  for  sale  of  the  principal 
after  his  death,  in  consideration  of  1,0002., 
and  other  sums  therein  stated  to  have 
been  previously  lent  and  advanced  to  him 
by  H.  C. 

By  a  subsequent  deed,  in  consideration 
of  1^541,  therein  stated  to  be  due  fi'om 
J.  S.  M.  to  H.  C,  and  of  1,000/.  paid  by 
J.  L.  M.  and  others,  J.  S.  M.,  by  the  di- 
rection of  H.  C,  appointed  tiiat  the  prin- 
cipal should  on  his  death  bo  transferred 
to  J.  L.  M.  and  others,  %vith  a  proviso  that 
they  should  assign  the  same  to  H.  C.  on 
payment  of  1,000/.  and  interest,  and  all 
further  advances.  The  1,8542.,  or  any 
part  of  i^  had  not  in  £fu^  been  advanced 
by  H.  C. :  Held,  that  this  was  a  clear 
fraud:  Held,  that  the  appointment  was 
well  executed:  that  the  next  of  kin  of 
J.  S.  M.  had  no  claim:  that  H.  0.  was  a 
trustee  for  the  personal  representatives  of 
J.  S.  M.  for  the  excess  beyond  the  money 
received  by  J.  S.  M. :  that  H.  C.  should 
pay  costs.    MtOor  v.  Mintt^  481 

2.  Accounts  having  been  settled  and 
a  release  executed,  fraud  or  surprise  must 
be  shown  in  order  to  impugn  either.    199 

See  PRAcnoB,  25. 
FREE  BENCH. 

iSte  COPIHOLD& 


O 

GIFT. 
See  PnAcnos,  9. 

GRANDCHILDREN. 
Set  Vf  ILL. 

GUARDXANa 

1  The  father  of  illegitimate  children 
has  no  authority  to  appoint  guardians  for 
them  by  wilL    MiUs  v.  Hobarte,  476 

2.  The  court  will  appoint  guardians. 

Ibid. 


HEIR  AT  LAW. 

1.  A.,  by  will,  directed  his  debts  to  be 
paid  out  of  his  personal  estate,  and  the 
deficiency  to  be  made  up  out  of  the  real 
estate.  The  heir  at  law  must  be  a  party. 
The  will  cannot  be  declared  to  be  well 
proved  in  his  absence.    Fordham  v.  Bolfe, 

1 

2.  Where  the  heir  at  law,  by  reason  of 
his  being  out  of  the  jurisdiction,  is  not 
before  the  court,  the  court  will  merely 
decree  the  trusts  of  the  will  to  be  carried 
into  execution;  and  if  the  decree  be  that 
the  will  be  established,  the  heir  at  law 
being  absent  would  not  be  bound.     3,  n. 

3.  But  it  is  not  a  good  exception  to  a 
report  of  good  title  that  the  heir  at  law  ia 
not  a  party.  3 

4.  The  heir  at  law  should  be  made  de- 
fendant, and  not  co-plaintifiT,  when  any 
deed,  will,  &0.,  is  to  be  proved  against 
him.  Ibid. 

6.  A  constructive  trust  is  not  within 
the  statute  6  G.  IV,  c.  74,  enabling  infant 
trustees  to  convey.  4 

6.  A  person  who  was  entitled  to  a  co- 
pyhold on  the  death  of  his  mother,  having 
covenanted  to  surrender  it  to  trustees  for 
the  benefit  of  his  creditors,  died  without 
having  been  admitted,  leaving  an  infimt 
his  heir  at  law :  Held,  that  the  legal  es- 
tate vested  in  the  infimt,  and  that  she  was 
not  within  the  statute  6  G.  IV,  a  74. 

10,  11,  n. 


INIXBX. 
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T.  An  heit  at  law,  harmg  in  bis  an- 
swer admitted  the  due  execution  of  the 
will  and  the  sanity  of  the  testator  at  the 
time  of  making  it,  the  c6urt  will  infer 
that  he  had  ms^e  every  necessary  inquiry 
in  order  to  obtain  information  before  he 
made  tho  admiasion,  and  the  court  will 
not  allow  a  succeeding  heir  to  dispute  the 
will,  nor  will  the  court  direct  an  issue  de- 
visavit  vel  nan.    Livesey  y.  Harding^    463 

8.  The  heir  at  law  is  entitled  to  his 
ooets  in  a  creditor's  suit  from  the  plaintifi; 
who  may  be  reimbursed  out  gS  the  fUnd 
in  court,  without  prejudice  to  the  costs  of 
the  administrator.     Winter  v.  Hicks^  475 

iSse  Assets. 
G08T& 

customabt  e8tate& 
Extinguishment. 


HilRlTABliE  BOND. 

1.  A.,  being  entitled  to  a  Scotch  hen- 
table  bond,  devised  it  with  other  property. 
The  heritable  bond  does  not  pass,  but  de- 
scends to  the  heir  at  law.  It  is  immate- 
rial that  th^re  is  also  a  personal  obliga- 
tion. The  debt  still  retams  its  real  cha> 
acter  as  the  jw  nobUius,  Jemingham  v. 
Herheri,  103 

2.  A  heritable  debt  is  not  changed  mto 
movable  by  an  aooessary  movable  secu- 
rity. 112,  n. 


HUSBAND  AND  WIFE. 

1.  The  wife  of  a  bankrupt  was  entitled, 
under  the  will  of  her  grandmother,  to  a 
moiety  of  certain  public  funds  on  the 
death  of  her  mother.  Her  husband  bo- 
came  bankrupt;  then  the  wife  died;  then 
the  mother  died.  On  a  bill  filed  by  the 
assignees  of  the  bankrupt  against  the  ex- 
ecutrix of  the  grandmother  and  the  ad- 
ministrator of  the  wife  of  the  bankrupt : 
Held,  that  the  bankrupt  having  survived 
his  wife,  the  assignees  became  benefi- 
cially entiUed     Harder  \,Bavenhm,  144 

2.  On  a  marriage,  tlte  father  of  the  wife 
purchased  1,000/L  consols,  and  the  same 
was  vested  in  trustees,  to  pay  tlie  divi- 
dends to  the  wife  for  her  life ;  and  then 
trusts  were  declared  for  tlie  children  of 
the  marriage,  under  wlkich  the  court  had 
decreed,  in  a  former  suit,  tliat  the  only 
child  of  the  marriage,  a  daughter,  took 
a  vested  interest.  This  daughter  married 
J»  M.,  and  died  in  the  lifetime  of  the 


mother,  leaving  J.  M.  her  sorvivhig.  J, 
M.  did  not  take  out  administration  to  the 
effects  of  his  deceased  wife,  and  afterwards 
died :  Held,  that  his  executors  were  enti- 
tled to  the  1,0001  consols,  and  that  the 
representatives  of  the  wife  were  not  enti- 
tied.  One  of  J.  M.'s  executors,  who  was 
a  defendant,  having  colluded  with  the* 
other  defendant,  the  personal  representa- 
tive of  the  wife,  the  court  gave  costs 
against  both  of  them.    PtaU  v.  ItDougalij 

390 

3.  Land  purchased  by  the  husband, 
subject  to  a  mortgage,  with  the  money  of 
a  half  sister  of  the  wife,  was  on  the  mar- 
riage settled' on  the  husband  and  wife  for 
their  lives,  amd  the  life  of  the  survivor  (^ 
them,  remainder  to  the  heirs  of  the  body 
of  the  wife,  remahider  to  the  right  heirs 
of  the  husband.  The  husband  having 
died,  the  widow  and  eldest  son  sold  and 
conveyed  part  of  the  lands,  and  the  son 
alone  levied  a  fine.  Many  years  aflorwards,^ 
the  eldest  son  bdng  dead,  the  widow 
also  levied  a  fine  to  the  use  of  the  purcha- 
ser: Held,  that  the  property  was  not 
within  the  spirit  of  the  statute  1 1  H.  VII, 
c.  20;  and  that  the  plaintiff  who  were 
the  issue  of  the  seoond  son,  were  barred 
by  tho  fine,  with  proclamations  of  the 
wkk>w.     WaHeina  v.  Lewis,  441 

Set  Spkou-io  Pebjobmanob,  1. 


INDULGKNOK 
See  Ykndcb  and  Pubchaseb,  7* 

INFANT  HEIR. 
See  Tbustees,  1,  2* 

INJUNCTION. 

See  OOPTBIGHT.  , 

INSOLVENT  DEBTORS. 

1.  A  person  who  had  been  twice  dis- 
charged by  the  court  for  the  relief  of  in- 
solvent debtors,  died  possessed  of  consid- 
erable property:  Held,  that  this  court 
could  administer  the  fund:  that  first  the 
creditors  subsequent  to  the  second  insol- 
vency should  be  paid;  then  those  after 
the  first  insolvency;  and,  lastly,  those 
before  the  first  insolvency.  BarUm  v. 
TaUersalif  378 


628 


INDEX. 


2.  The  Statute  d^  Limitations 'floes  not 
affect  the  creditors  of  an  insolvent  men- 
tioned  in  liis  schedule  for  the  debts  therein 
stated,  in  respect  of  the  time  elapsed  since 
ifais  dischargei  380 

.  3.  A  testator  g&ve  a  dwelling-house 
and  a  piece  of  land  to  tnisteea  upon 
trust,  to  receive  the  rents  and  apply  the 
same  for  the  boardi  lodging,  maintenance, 
support  and  benefit  of  the  testator's  son, 
as  they  should  think  proper,  for  his  life ; 
and  the  application  thereoij  for  the  benefit 
of  the  son,  was  to  be  at  the  entire  discre- 
tion of  the  trustees ;  and  the  son  was  not 
to  have  the  power  in  any  way  to  sell, 
mortgage  or  anticipate  the  rents.  The 
son  took  the  benefit  of  the  act  for  the  re< 
lief  of  insolvent  debtors.  The  plainti£% 
were  his  assignees.  The  court  decreed 
a  conveyance  to  the  plaintifik  Trustees 
to  retain  their  costs  as  between  solicitor 
and  client     (Trvm  v.  /^pk&ty  396 


INTBRTLEADBft. 

Warehousemen  being  private  agents, 
and  not  holding  goods  as  the  possessors 
•%){  a  public  bonded  warehouse,  cannot 
maintain  a  bill  of  interpleader.  But 
where  goods  are  deposited  in  a  public 
bonded  warehouse,  a  bill  of  interpleader 
may  be  maintained  against  the  contend- 
ing claimants     Cooper  v.  J>e  Thstet^    177 


IRELAND. 
See  Chabitss,  6. 

ISSUE. 
See  BOCKDA.BIE& 

li 

LBASKHOLD. 
See  Fines  fob  Rkstswau 

LKGACY. 

In  1762,  a  testatot  gave  a  legacy  to  a 
boy  on  his  attaining  twenty-one^  The 
legatee  went  to  America  at  an  early  age, 
and  had  not  been  since  heard  of  On  a 
bin  by  the  personal  reprdsentatives  of  the 
boy»  the  court  directed  aa  inquiry  whether 


he  attained  £he  age  of  tweiity-one  yoMi 
and  whether  he  was  living  or  dead,  with 
liberty  to  report  special  ciroumstanoesL 
BudaonY,  TunMn^  316 

See  AmiUiTT. 
Chabitt. 


LEGATES. 

1.  A  legacy  having  been  given  to  a 
legatee,  in  a  name  which  she  had  for 
many  years  assumed,  the  court  directed 
an  inquiry,  who  was  the  person  meant. 
KeaJthway  v.  iTom,  26 

2.  When  the  identity  of  a  legatee  is 
doubted  the  cotft  directs  an  inquiry.    32 

Sm  EvtDBNCB. 

Fbmx  Coybbt. 


LIEN 

See  OoKtlRMATIOM. 
MOBTOAaS. 

Vkxdob  and  Pubchaseb,  1,  3. 


LIS  PENDENS. 

A  testator  gave  lands  to  A.  in  strict 
settlement,  and  a  manor  to  B.  m  strict 
settlement  On  his  death  a  creditor's  bOl 
was  brought  for  the  administration  of  as- 
sets, and,  it  appearing  that  the  testator 
owed  a  debt  on  mortgage,  and  some  spe- 
cialties, the  master  was  directed  to  ascer- 
tain what  proportion  Uie  properties  con* 
tained  in  the  several  devises  ought  to 
bear,  and  to  raise  the  amount  by  sale  or 
mor^^agei  The  roaster  sold  the  manor 
and  lands.  The  title  to  the  lands  was 
completed,  and  the  purchase  money  paid^ 
but  no  good  title  could  be  made  to  the 
manor.  The  report  ii-aa  confirmed  in 
1798.  B.  oontinued  in  the  possession  of 
the  manor,  and  never  paid  Uie  contribn* 
tion;  and  in  1824,  he  and  his  eldest  son 
having  suffered  a  recovery,  sold  it  to  J. 
F.  In  1825  A.  didd,  and  in  the  same 
year  his  eldest  son,  tenant  in  tail,  filed 
his  bill  against  B.,  and  his  eldest  son,  and 
the  pur(£aser:  Decreed,  that  this  was  a 
purdiase  pendente  Ute;  and  the  oontribn* 
tion  reported  by  the  master  to  be  paid 
ttom  the  estate  devised  to  B.,  with  inter- 
est and  costs,  was  ordered  to  be  raised 
bjr  sale  and  mortgage,  and  paid  to  the 
]|U{:^t2ft    KifmMm  ▼.  Kimmant         399 


•    IKDEX. 
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MAINTBNAKCK. 

1.  The  court  will  not  give  past  main- 
tenance for  infants  to  a  father,  but  it  will 
give  future  maintenance  when  the  father 
Si  not  of  ability  to  maintain  them,  ^i- 
fiMfi  t.  Bairher^  22 

8.  The  oouit  directed  mtere«t  to  be 
paid  on  legadefl  to  two  natural  children 
of  the  testator,  who  were  infimts^  ffom 
his  deathf  and  Uie  master  was  directed  to 
inquire  what  would  be  fit  to  be  allowed 
for  their  maintenance  and  education  for 
the  time  passed  since  the  death  of  the 
testator,  and  the  time  to  come.  MiUs  v. 
Robaria,  480 

jSSm  Tbustebs. 

MANOR. 

6ee  Ct7«;T0MART  Estates. 
EmvamsHXBSiT. 

ICARRIAOB. 

1.  Marriage  with  a  sis^r  of  ft  deceased 
wif^  only  voidable,  and  not  questionable, 
after  her  death.  388 

2.  The  oourt  will  direct  an  inquiry  as 
to  a  marriage  in  Scotland.  Ibid. 


MBROHANTS  (CUSTOM  OF.) 
Se^  AoOOUNTBk 

MERGER. 
See  CoPTBOU)fi. 

CUSTOMART  ESTATEflL 

MISTAKE. 

See  Equitablb  Reubf. 
Power,  1. 
WiLL)  6f  8. 

MORTGAGE. 

1.  Inadequate  oonBideraitio&  it  no 
ground  for  relief  in  equity  in  respect  to 
&e  sale  to  the  mortgagee  of  the  property 
in  mortgage,  although  the  mortnigor  bie 
in  distress^  if  no  advantage  be  taken  of  it 

81 


2.  Devise  of  lands,  subject  to  l,0OOiL 
to  be  raised  for  the  testator's  daughter,  to 
an  annuity  of  372.  1 05.  to  his  widow,  and 
to  all  such  incumbrances  as  might  happen 
to  be  thereon,  does  not  exempt  the  per^ 
sonal  estate  firom  the  payment  of  a  mort* 
gage  thereon.  The  petBonal  estate  is  the 
primary  fund  for  the  payment  of  debts. 
Phmpe  V.  Porker^  136 

3.  A  cestui  que  trust  for  life  of  lease- 
holds, subject  to  fines  for  renewal,  mort- 
gaged his  interest,  and  the  mortgagee  en- 
tered into  possession  and  received  the 
rents.  The  cestui  que  tntst  afterwards 
became  bankrupt  His  assignees  com- 
menced an  action  against  the  mortgagee 
for  the  rents,  and  at  the  trial  the  jury 
found  that  he  took  the  mortgage  with  a 
knowledge  of  the  insolvency  of  Uie  cestui 
que  trusty  and  found  a  verdict  for  the  plain- 
tiffs ^r  the  amount  of  the  rents  received 
by  him.  The  cesttid  que  Uruste  in  remain- 
der filed  their  bill  against  die  mortgagee 
and  the  assignees,  praying  that  they  might 
be  compelled  to  pay  all  fines;  but  the 
court  was  of  opinion  that,  after  the  action 
at  law,  the  mortgagee  was  not  answer- 
able for  the  fines  for  renewal  HvUce  v. 
Barrtno^  264 

4.  Twenty  years  are  not  an  absolute  , 
bar  to  the  mortgagee.    It  is  merely  a 
case  of  presumption,  which  may  be  rebut- 
ted.    Stewart  v.  NichoUs^  307 

6.  A  mortgage  was  made  in  1790,  and 
the  mortgagor  became  bankrupt  in  1794; 
there  were  several  prior  mortgages.  The 
oourt  would  not,  in  1829,  presume  this 
debt  satisfied.  312 

6.  The  court  will  not  give  relief;  if  there 
has  been  an  adverse  possessor  for  twenty 
years,  313 

7.  An  attome}^  having  received  money 
for  his  client,  and  being  owed  on  mort- 
gage firom  another  person  the  sum  of 
3,0001,  wrote  to  his  client  that  bo  had 
that  mortgage  in  his  hands,  and  having 
received  the  like  amount  lor  the  olien^ 
he  undertook,  when  thereunto  required, 
to  execute  a  transfer  of  the  same :  Held, 
that  this  was  not  mere  proposal,  and  al* 
though  there  was  no  express  acceptance^ 
yet  there  being  no  refusal  of  the  security, 
the  client  was  entitled  to  all  such  interest 
as  the  attorney  had  therem.  Faimer  y, 
ScoU,  488 

See  Assm. 

GHARITIEfl. 

Ck)NFiaiiATioir. 
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Specific  Performaxgb,  2. 
Vkxdou  and  Puechaser,  7. 


MORTMAIN. 

Gift  by  ^rill  to  a  charity  of  money,  due 
on  a  covenant  to  sell  a  freehold  hoose,  is 
within  the  Statute  of  Mortmain  and  void. 

273 

iSbeOHARmss. 


NAME, 

NAVY  AGENTS. 
See  AooousTS. 

NEXT  OF  KIN. 
SecFBJjJi>. 

NOTICE. 

1.  Notice  to  an  agent  is  notice  to  his 
principal,  but  it  must  be  in  the  character 
of  agent  176 

2.  A  suit  pending  is  notice  to  a  pur- 
chaser. 399 


PARTIEa 

1.  A.  by  will  directed  his  debts  to  be 
paid  out  of  his  personal  estate,  and  the 
deficiency  to  be  made  up  out  of  his  real 
estate;  and  subject  thereto  he  devised 
his  copyhold  messuages.  Testator  died ; 
a  creditor's  bill  was  then  filed,  but  nei- 
ther the  heir  at  law  nor  any  personal  rep- 
resentative were  parties ;  in  fact,  the  will 
had  not  been  proved ;  there  was  no  per- 
sonal estate :  Held,  that  administration, 
cum  test  annexoj  must  be  taken  out,  and 
that  the  administrator  and  heir  at  law 
must  be  parties.  Bill  to  be  so  amended. 
Ibrdham  v.  Rdfe,  1 

2.  A  testator,  by  his  will,  gave  a  lega- 
cy to  a  boy  on  his  attaining  twenty-one. 
'fhe  boy  went  to  America,  and  his  legacy 
had  been  handed  to  the  defendant,  in 
whose  hands  it  bad  accumulated.  On  a 
bill  by  the  personal  representatives,  it  was 


suggested  that  the  representatives  of  th# 
original  testator  ought  to  have  been  pai^ 
ties,  but  the  court  did  not  think  they  were 
necessary  parties.    Hudson  v.  Tunning^ 

315 

3.  A  party  having  purchased  land,  and 
signified  at  the  time  that  he  made  the 
purcliase  on  behalf  of  the  trustee  in  his 
marriage  settlement,  who  had  money 
vested  in  him  to  be  laid  out  m  land,  and 
a  bill  being  filed  against  him  for  specifio 
performance,  the  court  would  not  allow 
the  cause  to  proceed  until  the  tniatee 
was  made  a  party ;  and  the  cause  stood 
over  for  that  purpose.     Wynniat  v.  Linda, 

512 

See  ExEOUTORS,  6. 

Heir  at  Law,  2,  3,  4. 


PARTITION. 

1.  A  tostator  dovised  bis  moiety  of  an 
estate,  and  then  msAe  partition  with  hia 
oo-tcnaut;  on  tbi.s,  tl)C  estate  was  con- 
veyed to  a  trustee  as  to  one  part,  to  the 
use  of  tlio  testator  in  foe ;  and  a  mortgage 
term,  created  by  the  co-tenant  in  hw  moi- 
ety, was  assigned  to  attend  the  inherit- 
ance :  Hold,  that  this  wa8  not  a  revoca- 
tion of  the  will    Barton  v.  CrvxaU^    164 

2.  A  mere  partition  does  not  revoke  a 
will  171 

PARTNERSHIP. 

1.  Mines,  are,  for  many  puiposes,  part- 
nership property.  They  are  liable  to  the 
debts  of  the  partnership,  and  debts  to  the 
partnership;  and  notwithstanding  the 
bankruptcy  of  a  partner  indebted  to  the 
partnership,  the  accounts  are  to  be  taken 
beyond  the  time  of  the  bankruptcy,  up 
to  the  time  of  the  sale ;  the  debts  of  the 
partnership  are  first  to  be  satislied,  and 
out  of  the  bankrupt's  share,  repayment  is 
to  be  made  to  the  co-partnership  of  what 
is  due  to  it  firom  him.  Fereday  v.  Wighi- 
wickf  250 

2.  The  sixteenth  section  of  the  bank- 
rupt act  was  made  for  the  purpose  of  giv- 
ing validity  to  a  commission  of  bankrupt, 
which  in  its  origin  was  not  valid,  by  ena- 
bling the  Lord  Chancellor  to  supersede 
the  commission  as  to  one  partner.  BurU 
tony.  Wail,  118 

3.  AU  property,  whether  real  or  per- 
sonal. Is  subject  to  a  sale  on  a  diosolution 
of  the  partnership.  261 


INDEi. 
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4.  Property  aoqtiired  by  a  partnership 
id  Bubject  to  all  the  debts  of  the  paitner- 
ship,  and  to  the  debts  of  one  partner  to 
the  other  partners  In  respect  of  the  part- 
nership. 261 

5.  Payment  by  a  client  to  one  of  two 
partners,  after  the  partnership  has  been 
dissolved,  is  a  good  payment,  unless  there 
be  notice  to  the  debtors  of  the  partner- 
ship that  partnership  debts  are  to  be  paid 
in  a  particular  manner.  If  the  debtor 
permits  one  of  such  partners  to  receive 
moneys  due  to  him,  in  the  confidence 
that  those  moneys,  when  received,  will  be 
a  satis&ction  of  the  partnership  debt,  the 
retainer  of  those  moneys  is  equivalent  to 
an  actual  payment    Fritchard  v.  Draper^ 

332 

6.  The  pl^tiff  and  defendant   held 


which  the  defendant  ultimately  became 
tenant  in  tail  in  possession,  and  the  testa- 
tor gave  his  trustees  a  power  of  sale,  with 
the  consent  of  the  tenant  for  life.  The 
lands  were  sold  for  a  price  fixed,  exclu- 
sive of  tlie  timber,  which  was  valued,  and 
the  amount  of  the  valuation  paid  to  the 
tenant  for  life.  By  the  conveyances  the 
surviving  trustees,  in  consideration  of  the 
price  fixed,  conveyed  the  land  to  the  pur- 
chaser; and  the  tenant  for  hfe,  in  consid- ' 
eration  of  the  value  of  the  timber,  which 
had  then  been  determined,  conveyed  the 
timber  to  the  purchaser:  Held,  that  this 
was  a  bad  execution  of  the  power  in  a 
court  of  equity.  The  plaintiff  having  en- 
deavored to  show  that  there  was,  in  the 
letters  which  passed  prior  to  the  conven- 
ance,  an  agreement  for  the  sale  of  the  es- 
tate and  timber,  without  any  stipulation 
that  the  price  of  the  latter  should  be  paid 
some  powder  mills  on  a  lease,  which  I  to  the  tenant  for  life,  pressed  the  court  to 
would  expire  in  1 631.    The  plaintiff  filed '  aid  the  execution  of  the  power ;  but  the 


his  bill  for  a  dissolution  of  the  partner- 
ship; it  was  objected  by  the  defendant 
that  the  partnerslnp  must  last  during  the 
lease,  but  the  court  held  the  partnership 
dissolved  from  the  time  stated  in  a  notice 
given  by  the  plaintiff  to  the  defendant 
Aloock  V.  TayUyr^  506 

Su  AcoouKra 
Bankrupt,  2. 

Ck)NFIIUIATION. 

Practice,  1,  2. 

PAYMENT. 
8e/t  Equitablb  Rsltef,  4. 

PERSONAL  ESTATE. 
iSse  Assets. 


PERSONAL  RBPRESBNTATIVEa 

Those  words  mean  executors  and  ad- 
ministrators.   Sabaion  v.  SkedSf       383 


POOR  RATEa 
jSbe  Chabitdbs. 


POWER. 

1.  Sir  H.  E.,  by  his  will,  devised  his 
lands  to  trustees,  to  the  use  of  his  eldest 
8on  for  life,  sans  waste,  and  in  s^ct  set- 
tlement, with   remainders   oyer,  under 

Vol.  I.  31 


court,  beiug  of  opinion  that  there  was  not 
such  an  agreement,  and  that  it  was  un- 
derstood by  the  parties  that  the  tenant 
for  life  was  to  receive  the  value  of  the 
timber,  and  that  the  drawer  of  the  instru- 
ment had  not  mistaken  the  intentions  of 
the  parties,  refused  to  aid  the  execution 
of  tiio  power.     CocJcereU  v.  C  holmdey^  435 

2.  A  testator  directed  trustees  to  sell 
his  real  {ind  personal  estate,  and  pay  the 
amount  of  the  produce  to  his  wife,  trust- 
ing that  she  would  provide  for  his  &mily, 
and  at  her  decease  tlutt  she  would  give 
and  beriueath  the  same  to  her  children  by 
him,  as  she  should  appoint  The  widow, 
by  will,  made  an  appointment  to  five  of 
her  seven  daughters:  Held,  that  the  ap- 
pointment was  void,  all  the  children  be* 
ing  entitled  to  the  benefit  of  the  fund: 
Ueld,  that  the  widow  could  only  execute 
the  power  by  will,  and  that  only  suoh  of 
her  children  took  an  interest  as  survived 
her,  and  consequently  that  the  represen- 
tative of  a  child  who  died  before  her  could 
not  take  any  part  of  the  fund.  Waiah  v. 
WdUing&r^  '    426 

3.  Powers  generally  roqtdre  certain 
fbrmalities  in  the  mode  of  execution ;  and 
if  there  be  a  valuable  consideration,  the 
court  will  aid  the  defective  execution  of 


a  power. 


-442 


4.  Where  a  person  has  a  general  power 
of  appointment,  and  he  duly  executes  it, 
but  the  court  subsequently  deprives  the 
appointee  of  the  benefit  of  it,  on  the 
ground  of  firaud  upon  the  appointor,  3ret 
the  court  will  not  declare  the  appointment 
void  in  fkvor  of  the  persons  entitled  in  re* 
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nudnder,  in  de&olt  of  ^)pointm0iit,  bnt 
will  decree  that  the  appointee  is  a  trustee 
for  the  personal  representatives  of  the  ap- 
pointor.   MeUor  v.  Mineii  ^l 

See  Fraud. 
Will,  3. 


POWER  OF  ATTOBNEfT. 

See  Go>'FIRXi.TION. 


PEACnCK. 

1.  Although  a  decree  in  a  suit  for  the 
administration  of  the  assets  of  a  testator 
direct  that  all  accounts  be  taken,  some  of 
the  masters  will  not  take  the  accounts  ot 
a  partnership  unless  specially  directed  so 
to  do.     WooOey  v.  GorcUm^  11 

2.  But  the  court  will  direct  an  mquliy 
whether  there  was  a  partnershljp,  and  if 
the  &ct  be  found  in  the  affirmative^  that 
the  accounts  be  taken.  1 3 

3.  And  the  court  will  direct  this  on  the 
petition  of  a  par^,  after  the  usual  decree 
has  been  made,  under  special  circumstan- 
ces. Ibid. 

4.  The  fiither  of  infants  had  maintained 
and  educated  them  smce  the  death  of 
their  mother,  when  they  became  entitled 
to  a  sum  of  money  in  this  court  The 
fkther  petitioned  for  a  reference  to  the 
master  on  the  subject  of  maintenance  and 
education  of  the  children,  and  for  an  al- 
lowance, as  well  for  the  time  past  as  in 
future;  but  the  court  refhsed  to  miake 
any  reference  to  the  master  with  respect 
to  the  maintenance  of  the  infants  in  the 
time  past,  but  made  the  usual  reference 
with  respect  to  their  future  maintenance 
out  of  the  funds,  in  case  the  father  him- 
self was  not  of  ability  to  maintain  them. 
Sanon  Y,  Barber^  22 


8.  A  bill  having  been  filedlqr  the  plain- 
tiff on  behalf  of  himself  and  others  of  tha^ 
crew,  of  a  South  Sea  whaler,  for  th^« 
shares  of  the  profits,  and  no  case  u>r  equit- 
table  relief  having  been  made  cu  to  ^ 
others  of  the  crew,  the.  bill  as  to  them  was 
disnuasQd.    l^piUal  v.  SmUh,  45 

9.  Two  ladies  borrow  10,0001  of  Goi]|% 
ft;  Co.,  on  the  bond  of  themselves  and 
G.  N.;  they  give  abend  for.  I2,000i,  of. 
the  same  date,  to  G.  N.  A  questaoa' 
haying  arisen  whether  the  bpnd  was  for . 
indemnity,  or  a  gift  for  services,  of  oth- 
erwise, the  court  directed  issues  to  be, 
tried  before  a  jury.  Earl  of  Winchelaea. 
V.  Garretly^  63 

10.  The  court  will,  on  the  petition  of 
an  assignee  of  a  reversion,  order  the  Ac- 
countant-Gknoral  not  to  transfer  stpdc,  al- 
though the  petition  has  not  been  serreil^ 
on  the  assignor.    Salmon  v,  7^;^ 

11.  The  Master  pf  the  JloHs  has  no  JIU5. 
thorlty  to  reverse  the  y ice-GhaDcellorB , 
order  to  supersede  a  cofnmission  of  bank- . 
rupt,  or  to  rehear  the  order.  B.urUo»  v«. 
WaU,  ll8v 

12.  The  plaintiff  is  entitied,  under  a 
prayer  for  general  relief  to  sych  remedy 
as  the  statement  of  his  case  entitles  him 
to.     Thphamy,  ConstanUne,  185 

12.  Accounts  having  been  settied  and 
a  release  executed,  in  order  to  avoid  the 
latter,  and  obtain  an  account  in  this  oourt^ 
the  plaintiff  must  establish  either  fraud  or 
surprise.    Davis  y.  Spurting,  199 

14.  In  order  to  induce  the  court  to 
give  a  decree,  to  surcharge  and  fidsiiy, 
some  one  mistake  must  be  shown.     Ibid. 

15.  If  an  error  be  detected,  and  settied 
before  the  institution  of  a  suit,  it  is  not  a 
foundation  for  a  decrqe  to  syrchaige  and 
felaify.  Ibid. 


5.  But,  except  m  the  case  of  a  father,  16.  Bill  seeking  relief  on  the  ground  of 
the  court  will  direct  past  and  future  main-  fraud  or  surprise,  plaintiff  fietlling  to  estab-  ~ 
tenauce.  480  lish  either,  dismissed  with  oosta        Ibid. 


6.  The  court  refused  to  allow  a  petition 
to  be  amended  to  substitute  another  per- 
son for  the  petitioners,  who,  on  the  hear- 
ing of  the  petition,  appeared  to  have  no 
titie.    SL  John  Y,  Stirling,  23 

t.  Wben  there  is  a  doubt  on  the  iden- 
tity of  a  legatee,  the  court  will  direct  an 
ihquiiy  at  the  expense  of  tiie  person  re- 
quiring it.,   Denyer  Y,  Lrwx,  32 


17.  In  case  parties  choose  to  satisQr 
themselves  with  a  personal  obligation,  the 
court,  on  a  bill  for  specific  performanoe, 
will  not  give  more.    Brough  v.  Oddy,  221 

18.  It  is  not  the  practice  for  executors 
to  apply  to  |>ay  money  into  court.  Lord 
Borch^ter  v.  The  Earl  of  Effingham,  281 . 

19. .  A  supplemental  bill  cannot  be  filed 
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to  an  original  bill,  in  respect  of  which 
sabpoenas  have  not  been  aerved.  Sieuy 
art  V.  IfichoUi,  307 

20.  Where  a  parehaser  under  the  court 
has  made  a  profit,  the  court  will  no^make 
absolute  the  order  ntsi  for  confirming  the 
purdiase^  untosr  the  profit  be-  bnxight 
mto  court  348 

21.  Hie  ce>urt  wfB  not,  at  the  Ueitfing, 
dismiss  a'  subsequent  incumbrancer,  al- 
though hie  undertook  to  join'  \nahy  con- 
▼ejanoe  be  might  be  called  upon  tci  *exe- 
cute.  He  ought  to  hare  disdahned  on 
his  answer,  and  not  haTing  done  so  he 
must  remain  a  party/   M^IMb  n  Mmbo^ 

3t6 

22.  l%e  master,  td  whom  erceptiotos  to 
answer  were  referred,'  made  his  report^ 
certifjring  the  answer  to  be  insufficient^ 
and  allowed  the  defendant  one  month's 
finder  time  to  put  \h  his  answer;  the 
plaintifl;  three  weelcs  afterwards,  amend- 
ed his  bill,  and  obtshied  an  order  that  the* 
defendant  should  answer  the  amendments 
at  the  same  time  that  he  answered 'the 
exceptions.  The  defendant  obtained  an 
order,  ex  partd^  for  six  weeks*  time  to  an* 
swer  both.  On  the  petition  of  the  plalntur 
to  discharge  the  lastteentioned  ^rder,  the 
petition  was  dismissed,  and  it  was  held, 
that  the  eighth  of  Lord  Lyndhurst's  or- 
ders applies  only  to  the  answer  to  exoep* 
tions.    Ihabrooke  v:  BcUguy^  433 

28.  IthM  been  deeided 'Several  times, 
thai  a  case  may  be  wMdn  the  words  of 
aaCaSate,  aad  yet  not  within  the  spirit  of 
it;  and  the  court  will  dedde  aeoordlng  t& 
the  spMt  lof  the  statelet;  460 

24  An  adffllaististor'haiVing  cUhned 
his  debt  before  the  master,  th^  is  suffi- 
cient to  entitle  htm  to  retain  it  475 

26.  Executon  htfvhig  filed  a  bill  in  a 
case  of  fraud,  and  the  court  being  of  opin- 
ion that  they  had  duly  filed  their  bill,  al- 
though they  had  not  pfoperly  stated  their 
prayer,  yet  under  the  prayer  for  general 
relier  they  were  held  >to^  be  entitled  to 
Buoh reHef  ai tiM'xM»mide  by  the bUl 
rsquiN«L  487 
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RSAL  ESTATE. 
See. 


RBGOmCENDATION. 
See  Will;  s: 

RECOVBBT. 
See  HUBBAHD  axd  WmL 

RENEWAL. 
See  FiKtt  rOH  BxmwAL. 

RESIDUE. 

The  court  will  construe  a  residuary  gift 
more  fibTorably  than  a  general  legapy,  to 
make  it  vest  in  order  to  avoid  an  intes- 
tacy. 367 

REVERSIONS. 

1.'  A' person  having  a  reveraJbnary.  in- 
terest expectant  upon  the  death  of  R.' 
wiihoui  ieeuSj  sells  the  same.    Many  yearS  * 
afterwards  a  bill  was  filed  to  set  aside  the^ 
sale,  on  the  ground  of  inadequacy  of  con- 
sideration: Held,  that  the  court  wfU  not* 
enter  into  the  value  of  propeitiy*  on  such' 
a  contingency.    But  It  appearing  that  the ' 
treaty  was  entered  into  on  the  biMis  of 
considering  the  oontingenQy  to  be  hatf^ 
the  value  of  the  reversion,  the  court  di- 
rected (Ein  inquiry  of  the  real  value,  with- 
out reference  to  the  contingency,  and  di- 
rected that  that  conUngenoy  should  be 
rated  at  one-half  the  value.    Baker  v. 
3eid,.  368^ 

2^  It' is  incumbent  on  the  purehaser  of  ^ 
a  revenk>n  to  piove  the  value.  374 

.'  3<  A  bill  was  filed  m  1826  to  make 
void  a  sale  of  a  revennon  elTected '  in 
180S«  It  was  proved  that  the  price  wss 
inadequate.    It  vras  held,  that  in  a  suit 


5U 


INDEX. 


to  make  void  the  sale  of  a  roTexsion,  it 
was  not  necessary  to  prove  fraud  or  stir- 
prise ;  inadequacy  of  consideration  being 
alone  sufficient,  by  the  decided  cases,  to 
authorize  the  court  to  make  void  the  sale 
and  treat  the  purchaser  of  a  reversion 
only  as  a  mortgagee;  that  is,  that  the 
vendor,  paying  3ie  purchaser  his  princi- 
pal, interest  and  costs,  is  entitled  to  a  re- 
conveyance.   HiOiardY,  Cfambdf       375 

See  FRAxmoEt  10. 


S 

SCOTLAND. 

SeeOEAxnaa, 

Hksitablb  BOKD. 

SEIGNORY. 

See  C0STO1CART  Estatrs. 
EzTiKonmHiaBMT. 

SHIPPING. 
jSSpe  AooouNTS. 

SPECIFIC  BEQUEST. 
iS(M  AssBia 

SPBCmC  PERFORMANCE. 

1.  A  husband  being  prosecuted  and 
found  guilty,  at  the  Quarter  Sessions,  of 
an  assault  upon  his  wife,  the  court  recom- 
mended an  accommodation  of  the  disputes 
and  differences  between  them.  The  coun- 
sel of  the  parties  signed  a  memorandum 
of  an  agreement,  that  the  husband  should 
allow  the  wife  an  annuity  of  501,  and 
the  court,  adverting  to  the  arrangement, 
passed*  sentence  upon  the  defendant,  im- 
posing only  a  nominal  fine  upon  him.  It 
was  proved  that  the  defendant's  attomev 
stated  publidyan  court,  that  the  defend- 
ant had  come  into  the  agreement,  and 
that  the  defendant  was  in  court  when  the 
arrangement  was  entered  into.  The  de- 
fendant, by  his  answer,  denied  that  he 
ever  consented  to  it;  and  on  his  part 
there  were  depositions  that  to  some  ex- 
tent supported  it:  Held,  that  it  was  not 
incumbent  on  the  plaintiff  to  prove  that 
the  defendant  did  assent  to  an  agreement 
entered  into  by  counsel,  but  on  the  de- 
fendant to  disprove  it:  Held,  also,  that 


the  weight  of  the  evidence  being  that  the 
defendimt  did  not  dissent,  a  court  will 
conclude  a  counsel  had  authority :  Held, 
that  the  plaintij&  were  entitled  to  a  de- 
cree for  a  spedflc  perfbnnance,  with  costs. 
EhoorQvy  v.  Bird^  38 

2.  A.  agrees  to  lend  B.  3,000L  on  mort- 
gage of  leasehold  houses,  and  not  to  call 
for  the  title  of  the  lessor,  and  advanced 
6001  in  part  He  then  called  for  the  les- 
sor's title,  and  filed  a  bill  for  specific  per* 
formanoe,  or  sale  of  the  property  to  repay 
him  the  6002L  and  interest :  Held,  that  he 
was  not  entitled  to  the  title,  but  only  to 
a  specific  performance  of  the  contract,  as 
proved;  and  that  if  a  plaintiff  insists  upon 
what  he  is  not  entitled  to,  whilst  the  de- 
fendant has  been  ready  to  perform  the 
agreement  really  entered  into,  the  defend- 
ant is  encitled  to  costs.    Bom  v.  CUodey, 

80 

3.  The  plaintiff  having  parted  with  title 
deeds,  on  which  she  had  a  lien,  to  enable 
her  debtor  to  raise  a  sum  of  money  on  an- 
nul^, the  defendant,  by  memorandum  in  • 
writing,  undertook  to  pay  that  annuity  to 
the  plaintiff  in  case  it  should  not  be  paid 
by  tiie  grantor.  The  annuity  fell  into  ar- 
rear,  and  the  plaintiff  paid  it  On  a  bill 
for  specific  performance  and  adequate  se- 
curity: Hold,  that  the  plaintiff  having 
taken  this  personal  security,  a  court  <» 
equity  would  not  interfere.  Bill  dia- 
nussed.    Brough  y.  Oddy,  215 

4.  Children  entered  into  an  agreement 
for  the  distribution  of  their  father's  i»op- 
erty  on  his  death,  and  which  was  to  be 
taken  to  him  for  his  approbation.  He 
died  before  the  agreement  was  submitted 
to  him.  The  court  refused  to  carry  it 
into  effidot.    BeasUM  v.  Swcm,  288 

SmVaxtos, 
pRAOnoi. 
Will,  8. 


STAMPa 

Letters  of  administration,  under  which 
a  plaintiff  makes  title,  must  be  stamped 
ad  vakrem^  but  the  court  will  allow  a 
cause  to  stand  over  a  week  for  that  pur^ 
pose.    Harper  v.  iSovetiMU;  lii. 


STATUTE  OP  LIMITATIONa 
S&e  IksolvIIt. 

MOBTGAOB. 


INDBZ. 


686 


SUBBTISS. 
See  CoirnBMATiON. 

T 

TENANT  IN  TAIL. 

See  HusBAin)  and  Wife,  3. 
'  LisPbkdbk& 

TIMBER. 
SeeVowKSL 

TITHES. 

Wood  cat  from  hedges  is  tithable,  al- 
though not  used  on  the  fkrm.  White  v. 
SmiSif  306 

TRUSTEEa 

1.  A.oontracted  to  sell  a  freehold  es- 
tate to  B.,  and  by  his  wiU  gave  the  pui^ 
diase  money  and  the  interest  to  becom^ 
due  in  the  meantime  to  trustees,  for  cer- 
tain purposes;  and  if  the  contract  should 
not  be  completed,  he  devised  the  freehold 
estates  to  tiie  trustees  upon  trust,  to  seU 
the  same,  and  apply  the  purchase  money 
to  the  like  purposes.  A.  died,  leaving  a 
son,  his  heir  at  law,  who  died,  leaving 
an  only  daughter,,  his  heiress  at  law,  an 
infant  The  court  held,  that  she  was  not 
a  trustee  within  the  act  6  O.  IV,  c.  74, 
and  dismissed  a  petition  that  the  infant 
might  be  ordered  to  convey.    In  re  Moody, 

4 

2.  The  heir  at  law  of  a  person  entitled 
to  the  reversion  of  a  copyhold  having 
covenanted  to  surrender  it,  and  died  with- 
out having  been  admitted,  leaving  an  in- 
fant his  customary  heir:  Held,  that  the 
inlant  was  not  within  the  statute.    10,  n. 

3.  Where  a  sole  trustee  hi  a  will,  to 
whom  a  term  of  2,000  years  was  devised, 
dies  in  the  testator's  lifetime,  the  court 
will  refer  it  to  the  master  to  appomt  a 
new  trustee,  and  to  settle  and  i^PProve  of 
a  demise  for  the  like  term.  Devey  v. 
Peace^  77 

4.  Only  one  trustee  havmg  been  ap- 
pointed by  the  will,  the  master  can  only 
name  one  instead  of  him.  78 

5.  Trustees  not  affected  by  notice  to 
tbeir  iagent,  whksh  he  did  not  receive  in 


that  eharacter.  Tmsteea,  having  con- 
tracted to  purchase  land,  seU  oat  stock, 
and  deposit  the  produce  at  a  banker's, 
when  the  purchase  seems  to  be  near  com- 
pletion ;  they  are  not  liable  to  make  good 
the  money  if  the  bankers  fail.  France  v. 
Woode,  172 

6.  The  ICaster  of  the  BoUa,  in  a  suit 
by  the  assignees  of  a  bankrupt,  against 
the  trustee  of  a  fhnd  contingent  on  the 
event  of  the  bankrupt  surviving  his  moth- 
er, which  event  happened  after  the  bank- 
ruptcy, having  made  a  decree  in  &vor  of 
the  plaintifb,  would  not  make  the  trustee 
pay  costi,  he  having  acted  in  ignorance. 
Knight  v.  Martin,  237 

7.  In  a  suit  for  the  appointment  of  new 
trustees,  there  being  no  power  in  the  deed 
for  that  purpose,  the  court  refVised  to  di- 
rect such  a  power  to  be  inserted  in  the 
new  deed.    Soathu?eaY.  Ward,  314 

8.  The  testator  havingdirected  his  two 
trustees  to  apply  a  moiety  of  rents,  or 
such  part  as  they  or  he  should  in  then:  or 
his  discretion  see  fit,  in  the  maintenance 
and  education  or  advancement  in  life  of 
his  younger  children  during  the  life  of  his 
wife,  and  one  of  the  trustees  having  died, 
the  court  would  not  intofere  with  the 
discretion  to  be  exercised  by  the  surviving 
trustee.    lAveaey  v.  Harding,  460 

• 

9.  Trustees  of  stock  signed  a  power  of 
attorney  to  sell  it  out,  and  the  proceeds 
were  received  from  the  broker  by  one  of 
the  trustees,  who  afterwards  became  in- 
solvent :  Decreed,  that  the  other  trustees 
account  for  and  pay  the  amount  Marri- 
ott V.  Kinnersty,  470 

10.  A  trustee  is  liable  if  he  incautiously 
does  an  act  by  which  he  places  the  trust 
property  m  the  hands  of  persons  who 
abuse  it  Ibid. 

11.  A  trustee  is  not  ohaigeable  for  acts 
done  before  he  accepts  or  acts  in  Uie 
trusts.  Ibid. 

12.  If  there  be  a  communication  be- 
tween a  trustee  and  a  person  for  whose 
benefit  a  trust  is  created,  then  the  trustee 
is  liable  to  him;  but  he  is  only  not  so 
when  there  is  not  that  communication. 

474^  47ft 

See  Attobket  and  Clibiit. 
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XRU8TS. 

USURY. 

Axmuity  "for  years  originating  in  an 
agreement  for  a  loan,  and  producing  more 
ihaoi  a  return  of  tlie  principal,  and  five 
per  cent,  interest,  is  usurious,  f^ereday 
V.  WigMwickj  260 


VENDOR  AND  PURCHASBR. 

1.  A  vendor  who  has  taken,  as  a  seen- 
•lity  for  part  of  the  porohase  money,  the 
bond  of  the  vendees  and  a  mortgage  of 
part  of  the  property  sold,  cannot,  on  the 
bankruptcy  of  the  vendees,  establish  a 
Jli9n  on  the eotireestate.  Oiipper  v.  I^wt- 
Msvooode,  21 

2.  A.  having  deposited  leasee  with  B. 
^  secure  moneys  borrowed  at  different 
times  from  1805  to  1813,  in  the  latter 
year  signed  an  agreement,  giving  up  all 
bis  interest  to  the  mortgagee;  it  was 
proved  that  the  sum  due  to  the  mwtga- 
gee  was  a  very  inadequate  consideration: 
41eld,  that  A.  was  not  entitled  to  relief  in 
equity,  and  bill  dismissed.  Furdie  v.  Mil- 
ieu, 2C 

3.  Where  an  estate  has  been  sold  to  a 
person  who  has  since  died,  the  court  will 
direct  an  account  to  be  taken  of  the  per- 
sonal estate,  and  decree  that  the  vendor 
shall  have  a  lien  on  the  land  for  so  much 
as  the  personal  estate  will  not  extend  to 
pay.     Ibpham  V,  Consiardine,  135 

4.  A  purciiaser  in  this  oouit  having  re- 
fold with  a  prv>ul  before  his  purchase 
was  confirmed,  tiie  person  to  whom  he 
bas  sold  AS  to  be  ooosidered  as  a  siAisti- 
tuted  purofcvaaer  uuder  the  court,  aad  must 
pay  the  additional  purchase  money  into 
court,  for  the  benefit  of  the  parties  to  the 
Mit.    Modder  y,  Bujfifi,  34  i 

6.  An  estate  having  been  aold,  in  which 
|he  petitionees  were  interested,  it  was 
repreeented  to  tUem  titittt  a  good  title 
|K»ttld  not  be  made ;  and  they  were  in- 
duced to  give  a  brief  to  counsel,  to  con- 
sent to  the  purchaser  beiDg  dischao'ged ; 
they  subsequently  discovered  circumstan- 
ces which  led  tbenn  to  ooofilMde  they  had 


been  deoeived,.«Bd  :tluit|  in  Abdt.  a  good 
title  could  be  made,  and  thereupon  peti- 
tioned the  oottrt  that  tiie  older  mig^t  bo 
dischaiiged.  The  court  disdiarged  the 
order,  giving  the  purchaser  his  costs,  and 
referred  it  to  the  matter  to  inquire  whether 
a  good  title  could  be  made.  The  solicitor 
for  the  petitioner  to  have  iSae  conduct  of 
the  inquiry.    BuUer  v.  Ommanq/,       344 

6.  A  purchaser  having  given  notice 
that  he  would  not  complete  the  purchase, 
and  the  vendors  having  delayed  to  file 
their  bill  for  specific  performance  more 
than  twelve  months  after  that  notice,  ^e 
court  held  that  it  vwas  an  unwarrantable 
delay,  and  dismissed  the  bill  with  costs. 
Watson  ▼.  Beed,  381 

1  The  plaintiff  made  a  mortgage  to 
the  first  husband  of  the  defendant*  who, 
after  that  husband's  death,  lent  the  plain- 
tiff the  sum  of  2002.;  subsequently  she 
bought  the  estate  for  an  additional  4002. 
Soon  afterwards  she  granted  a  lease  to 
the  plaintiff,  and  signed  an  agreement 
indorsed  on  the  lease,  that  the  plaintiff 
might  repurchase  witMn  five  years,  pa^* 
iug  the  rent  aa  it  became  due.  The  rent 
was  not  regularly  paid,  in  some  instances^ 
not  until  distresses  were  levied:  Held, 
that  this  was  not  a  case  of  forfeiture,  but 
of  particular  indulgence;  ^m  all  the 
evidence,  the  court  was  of  opinion,  that 
the  transactions  were  not  contemporan^* 
ous,  and  the  court  held,  that  the  termi 
not  having  been  fulfilled,  the  bill  must  be 
dismissed,  and  with  ooats.  Daoia  v. 
ThcnM^  416 

8.  A  puichaaer  entitled  to  title  deeds 
having  paid  his  purchase  money  into 
court,  the  court  wiU  not  order  the  money 
to  be  divided,  and  the  deeds  to  remam  in 
the  hands  of  the  master  until  the  compie* 
tion  of  the  purchase  of  all  the  Qihei  lots. 
MQu8on  V.  J^Mk,  446 

9.  Houses  and  lands  were  devised  to 
trustees  in  fee  upon  trust  for  sale;  the 
surviving  trustee  appointed  the  plaintiffii 
his  executory  but  did  not  make  any  de- 
vise which  con^ireheaded  trust  estates. 
On  the  death  of  the  surviving  trustee,  his 
executors  sold  the  property  m  Iota  The 
defendant  became  the  purchaser  of  four 
of  them,  and  just  as  his  purchase  wa0 
about  to  be  completed,  it  was  discovered 
that  the  le^  estate  was  in  an  infiiot,  the 
heir  at  law  uf  the  surviving  trustee.  The 
plaintifis  thereupon  presented  a  peUtioa 
to  the  court,  under  the  statute  6  G.  IV, 
that  the  in^mt  might  be  directed  to  oon- 
vey.    The  piaintifis'  aoliciior  spprised  the 
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defendant's  Bolfcitors  of  this  prooeeding, 
to  which  they  made  no  objection.  Twelve 
months  elapsed  before  the  master's  report 
could  be  obtained,  and  a  short  time  pre- 
Sriouslj  the  defendant  commenced  an  ac- 
tion for  the  deposit,  and  subsequently  re-i 
covered  it ;  in  the  meantime  the  dilapida- 
tions of  the  houses  purchased  had  in- 
tsreased :  Held,  that  although  the  defendant 
might  have  retired  firom  the  contract  on 
the  discovery  of  the  defect  in  the  vendor's 
title,  yet  as  he  did  not  do  so,  and  acqui- 
esced in  the  proceedings  which  were  ne- 
cessary to  clothe  tbe  plaintiffs  with  the 
legal  title,  and  there  being  no  evidence 
that  reasonable  diligence  was  not  used 
in  the  master's  oflBce,  the  plaintiffs  were 
entitled  to  a  decree  for  specific  perform- 
ance :  Held,  that  the  defendant  was  enti- 
tled to  the  amount  of  the  dilapidations : 
Held,  that  the  defendant  wds  entitled  to 
costs:  Held,  that  tlie  plaintiffs  were  only 
entitled  to  interest  from  the  date  of  the 
decree,  but  that  the  vendors  were  entitled 
to  the  rents  up  to  that  date.  Hoggart  and 
others  v.  Scott,  601 

10.  The  defendant  contracted  to  sell  an 
inn  to  the  plaintifl*  and  in  the  treaty  rep- 
resented to  him  that  the  agreement  under 
which  the  tenant  in  possession  held  it 
was  a  void  agreement,  and  that  he  would 
give  the  plaintiff  possession  at  Michael- 
mas following.  He  had  in  tkct  given  tbe 
tenant  notice  to  quit  at  that  time;  the 
tenant  did  not  quit  These  representa- 
tions were  proved  by  witnesses:  Held, 
that  the  plaintiff  was  entitled  to  bo  re- 
leased from  the  agreement,  or  that  he 
might  at  his  election  perform  it  and  have 
compensation.  He  elected  to  have  per- 
formance, and  it  was  decreed  to  him,  with 
compensation  and  costs.  Besant  v.  Rich- 
arda,  609 

See  Attokjtby  and  Client. 
Bankruptcy,  2. 
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WIDOW  OF  A  FREEMAN  OF  LON- 
DON. 

A  bequest  to  the  widow  of  the  testator 


in  lieu  of  dower,  does  not  prechide  her 
fix)m  her  claim  on  the  personal  estate  aa 
the  widow  of  a  freeman  of  London.  Hoar* 
rison  v.  ffarrison,  276 


WILL. 

A.,  by  each  of  two  several  codicils  to 
his  will,  directed  his  just  debts  to  be  paid, 
and  in  particular,  a  debt  of  12/. ;  by  the 
one  of  them,  he  gave  1001  to  a  charity, 
and  by  the  other,  he  gave  200iL  to  the 
same  charity :  Held,  that  tHe  legacies  were 
not  accumi^tive,  and  that  the  latter  leg^ 
acy  was  only  a  substitution  of  the  former. 
The  gifts  in  this  case  were  to  the  Guern- 
sey Hospital ;  there  was  not  any  hospital 
by  that  name,  and  therefore  the  court 
would  not  apply  tbe  funds.  /Simon  v. 
Barber,  14 

2.  A  testator  gave  to  his  wife  an  annu- 
ity, and  1002.  a  year  for  each  of  his  three 
cliUdren  during  their  minorities ;  and  from 
and  after  the  decease  or  marriage  of  his 
wife,  then  the  3001  to  be  divided  amongst 
his  said  diildren,  in  like  manner  as  his 
other  effects ;  and  subject  thereto  he  be- 
queathed his  leasehold  and  personalty 
unto  his  three  children,  and  tbe  survivors 
and  survivor  of  them.  One  of  them  died 
under  twenty-one :  Held,  that  he  took  a 
vested  interest  at  the  time  of  the  death 
of  the  testator.    Bass  v.  Bussett,  18 

3.  A.,  a  married  woman,  having,  by 
virtue  of  her  marriage  settlement,  power 
to  appoint  her  personalty  and  a  freehold 
to  such  person  as  she  should  direct,  with 
remainder  to  a  trustee  to  sell,  and  distrib- 
ute amongst  her  next  of  kin,  gave,  de- 
vised and  bequeathed  to  her  husband  the 
freehold,  by  the  description  of  her  two 
fields  and  house ;  likewise  the  remainder 
of  her  personalty,  and  all  she  might  be 
possessed  of  at  the  time  of  her  death,  after 
certain  previous  bequests  and  her  just 
debts  were  discharged,  and  appointed 
him  and  another  executors:  Held,  that 
the  husband  took  only  an  estate  for  life, 
and  the  next  of  kin  were  entitled  to  the 
moneys  to  arise  by  a  sale  of  the  reversioa 
Monk  V.  Mawdsley,  24 

4.  A  testator,  in  tbe  early  part  of  his 
will,  gave  all  his  property  amongst  his 
four  iUeg^tunate  children,  a  boy  and  three 
girls,  subject  to  such  regulations  and 
legacies  as  he  should  thereafter  mention. 
He  then  says:  "  As  the  whole  of  this  es- 
tate is  to  be  equally  divided  amongst  the 
before  mentioned  four  children,  or  the 
survivor  of  them,  a  regular  division  must 
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be  made  of  the  estate  when  each  comes 
of  age  or  is  married ;  and  the  ahare  of 
such  person  is  not  to  be  considered  any 
longer  as  belonging  to  the  public  stock, 
but  to  the  particular  person  so  coming  of 
agCf  if  a  boy ;  when  Uie  girls,  or  any  one 
of  them,  come  of  age  or  get  married,  I 
hereby  direct  that  their  shares  may  be  so 
settled  on  themselves  during  their  lives, 
and  on  their  children,  in  equal  propor- 
tions alVer  their  deaths;  that  it  will  not 
be  in  the  power  of  the  husband,  if  so  in- 
clined, to  injure  either  his  wile  or  chil- 
dren." The  -  testator  then  .proceeds: 
"Should  it  be  the  will  of  Ahnighty  God 
to  take  one  or  more  of  these  children 
unto  himself)  the  share  or  shares  of  such 
children  dying  without  issue  are  to  be 
divided  amongst  the  survivors;  but,  in 
case  of  issue,  these  children  are  to  in- 
herit the  share  of  their  parents  amongst 
them  equally ;  and,  in  case  they  die  with- 
out issue,  it  is  to  return  for  the  benefit  of 
the  survivors  of  those  four  children,  or 
their  families.  Upon  the  reversion  of  any 
sum  to  the  public  stock,  the  issue  of  a  de- 
ceased child  is  to  have  the  share  which 
its  parent  would  have  had:"  Held,  that 
the  boy,  on  attaining  twenty-one,  took  an 
absolute  interest  in  his  share:  lleld,  that 
the  daughters  took  for  Ufe,  with  remain- 
der to  their  issue :  Held,  that  on  either 
daughter  dying  without  issue,  her  share 
would  go  to  the  survivors  of  the  four  chil- 
dren, in  like  manner  as  their  origiDal 
sharea    Jackson  v.  Forbes^  88 

6.  J.  L.,  by  his  wUl,  devised  his  manors 
to  trustees,  upon  trust,  to  convey  the 
same  to  his  son,  J.  H.  L,,  for  life;  with 
remainder  to  trustees,  to  preserve  con- 
tingent remainders;  with  remainder  to 
the  second  and  other  younger  sons  of  J. 
H.  L.,  ui  tail  male.  There  was  no  limita- 
tion to  the  first  son  of  J.  H.  L.,  but  the 
declaration  of  the  trusts  of  the  term  con- 
tained a  provision  to  raise  money  for  the 
daughters  on  failure  of  issue  male  of  the 
body  of  J.  H.  L.  The  will  also  provided, 
that  in  case  J.  H.  L.  should  have  any 
children  other  than  and  besides  an  eldest 
or  only  son,  then  money  might  be  raised 
by  him  for  the  portion  of  younger  sons  or 
daughters:  Held,  that  the  true  construc- 
tion of  the  will  was,  that  the  Jirst  son 
should  have  an  estate  tail  male  in  rever- 
sion after  the  death  of  his  £ither.  Lang- 
aton  V.  Pote,  119 

6.  R.  N.,  by  his  will,  g^ave  all  his  per- 
sonal estate  to  R.  F.  and  I.  F.,  that  is  to 
say,  (he  then  enumerates  several  particu- 
lars,) in  trust  for  the  following  purposes: 
that  the  same  be  not  liable,  or  resorted  to 


for  the  payment  of  mortgages  or  bond 
debts  until  the  legacies,  debts  and  chaiges 
thereinafter  mentioned  should  be  satisfied, 
and  as  soon  as  that  could  be  effected,  the 
same  was  to  be  resorted  to  in  relief  of 
his  real  estate.  The  testator  then  gave 
several  legacies  to  his  wife  and  children, 
and  bequeathed  the  residue,  after  the  re- 
spective charges  thereby  made  thereon, 
to  his  eldest  son:  Held,  that  the  residae, 
as  well  as  the  enumerated  articles,  were 
subject  to  the  charges  in  the  will  men- 
tioned.   Nicholaa  v.  Nicholas^  269 

T.  Bequest  of  a  sum  of  501  to  each  of 
the  three  children  of  A.  Now  A.  had 
five  children :  Held,  that  each  child  was 
entitled  to  60^   Harrison  v.  Harrison,  273 

8.  An  old  gentleman,  who  had  several 
children  and  grandchildren,  had  made 
and  executed  two  wills,  and  disputes  hav- 
ing arisen  in  the  &mily  about  them,  some 
of  the  oldest  members  of  it  entered  into 
an  agreement  amongst  themselves  for  a 
division  of  liis  real  and  personal  estate. 
This  was  to  be  taken  the  next  day,  to  the 
testator,  for  his  approbation,  and  ha  was 
to  be  desu^d  to  cancel  both  willa  In 
the  course  of  the  night  the  testator  died. 
The  personal  property  was  divided  aooor- 
ding  to  the  agreement,  and  a  deed  of  co- 
venant was  executed  with  respect  to  the 
appropriation  of  the  real  estate ;  which 
deed,  the  party  whose  rights  under  the 
last  will  would  be  much  duninished  by  it^ 
understood  to  be  a  deed  for  carrying  the 
first  agreement  into  execution;  but,  in 
&ct,  the  two  instruments  differed  ui  many 
particuhirs:  Held,  that  the  first  agree- 
ment was  only  a  recommendation  to  the 
testator,  and  could  not  be  carried  into 
effect  in  equity:  Held,  that  the  second 
agreement  or  deed  differing  (h)m  the  first 
agreement,  whilst  it  was  understood  to 
contain  corresponding  proviaons,  oould 
not  be  carried  into  effect.  No  cosis  given, 
the  defendant  having  secluded  the  testa> 
tor  from  the  other  members  of  the  fiunily. 
BeastaU  v.  Swain,  288 

9.  A  testator  having  directed  his  ex- 
ecutors to  pay  the  interest  of  the  residue 
to  a  woman  during  her  life,  and  after  her 
decease  to  divide  the  residue  amongst  the 
next  of  kin.  Held,  the  next  of  kin  at  the 
testator^s  death  were  ^e  persons  entitled. 
CoUisam  v.  Sams,  346 

10.  A  testatrix  directs  that  the  interest 
of  6,000A  shall  be  paid  to  her  son  during 
his  life,  and  at  his  death,  one-half  of  the 
stock  to  go  to  the  son's  eldest  male  child 
living  at  the  death  of  the  testatrix;  the 
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other  3,0002L  to  be  divided  in  equal  ahares 
between  his  other  children  law&Uy  begot- 
ten; but  should  the  son  of  the  testatrix 
die  without  leaving  issue,  then  she  gave 
the  6f000^  over  to  her  two  other  children 
during  their  lives,  and  at  their  deaths  to 
their  issue ;  and  if  either  of  them  should 
die  without  leaving  issue,  then  to  the 
grandchildren  which  should  remain.  By 
a  codicil  the  testatrix  willed,  that  upon 
the  death  of  each  one  of  her  children  who 
had  issue,  that  her  grandchildren's  share 
be  settled  upon  them,  to  enjoy  the  in- 
terest during  their  lives,  and  aiterwarda 
to  revert  to  their  children :  Held,  that  in 
respect  to  the  gift  to  the  eldest  male  child 
of  the  son  "  living  at  my  death,"  the  lim- 
itation over  by  the  codicil  of  the  3,000^ 
given  to  him  by  the  will,  is  within  the 
rules  of  law ;  Held,  that  the  gift  of  the 
3,000/1  to  the  other  children  of  the  testa- 
trix's son,  being  general,  extended  to  all 
the  children  he  might  have,  either  before 
or  after  her  death ;  and  that  the  lunita- 
tion  over  by  the  codicil  to  their  children, 
was  therefore  void.    Arnold  v.  Congreve, 

347 

11.  An  estate  cannot  be  limited  after 
an  estate  to  unborn  children.  358 

12.  Where  a  limitation  is  to  grandchil- 
dren generally,  it  extends  not  only  to 
those  in  esse  at  the  death  of  the  testatrix, 
but  those  bom  afterwards,  and  therefore 
any  limitation  to  their  diildren  is  not 
within  the  rules  of  law.  359 

13.  Where  a  codicil  fails  by  reason  of 
its  giving  an  Interest  too  remote,  the  will 
is  not  affected  by  the  codicil,  and  the  in- 
terest of  the  legatees  rest  upon  the  con- 
struction of  the  will  only.  359 

14.  And  where  grandchildren  by  a  will 
take  an  absolute  interest,  and  a  codicil 
made  for  the  purpose  of  letting  in  great- 
grandchildren haviog  failed,  the  interest 
given  to  the  grandchildren  by  the  will 
will  not  be  displaced  by  the  codicil  Ibid. 

15.  A  testatrix,  by  her  will,  directed 
that  the  interest  of  the  residue  of  her  es- 
tate should  be  divided  between  her  four 
sisters  during  their  natural  lives,  and  on 
their  deaths  the  interest  to  be  applied  in 
the  maintenance  or  education,  or  accumu- 
late for  the  benefit,  of  the  children  of  each 
of  the  sisters  so  dying,  untU  they  should 
severally  attain  the  age  of  twenty-two, 
and  upon  their  attaining  that  age  they 
were  to  become  entitled  to  their  mother's 
share  of  the  principal ;  and  in  case  of  the 
death  of  either  of  them  under  that  age, 


leaving  issue,  such  issue  to  be  entitled  to 
their  respective  parents'  share,  at  such 
time  as  the  parenta  would  have  been  en- 
titled thereto  if  living:  Held,  that  the 
gift  to  the  children  of  the  sisters  was  too 
remote,  and  they  being  void,  the  subse- 
quent gifts  were  also  void,  and  the  ahares 
aa  they  drop  in,  belonged  to  the  next  of 
kin.     Vawdrey  v.  Gedde9f  361 

18.  It  has  been  held,  that  the  court 
wUl  construe  a  residuary  gift  more  favor- 
ably than  a  general  legacy,  to  make  it 
vest  in  order  to  prevent  an  intestacy.    367 

17.  A  legapy  cannot  be  held  to  be 
vested  where  it  is  given  over,  if  the  lega- 
tee do  not  attain  a  certain  age,  although 
maintenance  be  given;  the  gift  over  re- 
pels all  presumption  of  vesting.         Ibid. 

18.  As  to  fireehold,  a  different  rule  pre- 
vails. Ibid. 

19.  A.,  by  his  will  in  October,  1822, 

gave  12,5002.  and  10,0001,  4L  per  cent 
ank  annuities.  There  were  at  that  time 
two  stocks  at  42.  per  cent,  and  the  testa- 
tor had  moneys  in  each.  One  of  those 
stocks  was,  prior  to  his  death,  reduced  to 
32.  lOs.  per  cent :  Held,  that  the  legatees 
were  entitled  to  have  the  respective 
amounts  in  the  other  41  per  cent  annui- 
ties still  existing.    Banks  v.  Sladen,  407 

20.  A  testator  having  given  by  his  will 
legacies  to  his  several  dbiughters,  directed 
tlmt  1,0002.  of  the  legacy  to  each  of  them 
should  be  invested  in  ue  name  of  trus- 
tees, and  the  daughter  entitled,  in  trust 
to  pay  her  the  interest,  for  which  her  re- 
ceipt should  be  sufficient,  and  it  should 
not  be  subject  to  the  debts  of  her  hus- 
band, and  the  principal  should,  after  her 
death,  pass  and  be  subject  to  any  will  or 
disposition  she  might,  under  her  hand  and 
seal,  make  thereof)  and  for  want  thereof 
should  go  to  her  personal  representatives. 
The  pl^tiff  married,  in  succession,  two 
of  the  daughters:  Held,  that  the  words 
"  personal  representatives  "  mean  execu- 
tors and  administrators;  that  the  wife 
took  an  absolute  interest,  and  that  the 
husband,  on  her  death,  became  absolutely 
entitled.  The  marriage  with  the  second 
sister  having  been  solemnized  in  Scotland, 
an  inquiry  was  directed  whether  it  had 
actually  taken  place.     SaberUm  v.  Skeels, 

383 

21.  Gift  to  a  wife ;  and  if  she  make  no 
di^Kwition  of  it,  then  over:  Held,  an  ab- 
solute gift    Bourn  v.  Gibba^  414 
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be  made  of  the  estate  when  each  comes 
oi  age  or  ia  married ;  and  the  share  of 
such  person  is  not  to  be  considered  any 
longer  as  belonging  to  the  pablic  stock, 
but  to  the  particular  person  so  coming  of 
age,  if  a  boy ;  when  the  girls,  or  any  one 
of  them,  come  of  age  or  get  married,  I 
hereby  direct  that  their  shares  may  be  so 
settled  on  themselves  during  their  lives, 
and  on  their  children,  in  equal  propor- 
tions after  their  deaths ;  that  it  will  not 
be  in  the  power  of  the  husband,  if  so  in- 
clined, to  injure  either  his  wile  or  chil- 
dren." llie  •  testator  then  .proceeds 
"Should  it  be  thiB  will  of  Ahnighty  God 
to  take  one  or  more  of  these  children 
unto  himself  the  sliare  or  shares  of  such 
children  dying  without  issue  are  to  be 
divided  amongst  the  survivors;  but)  in 
case  of  issue,  these  cliildren  are  to  in- 
herit the  share  of  their  parents  amongst 
them  equally ;  and,  in  case  they  die  with- 
out issue,  it  is  to  return  for  the  benefit  of 
the  survivors  of  those  four  children,  or 
their  families.  Upon  the  reversion  of  any 
sum  to  the  public  stock,  the  issue  of  a  de- 
ceased child  is  to  have  the  share  which 
its  parent  would  have  had:"  Held,  that 
the  boy,  on  attaining  twenty-one,  took  an 
absolute  interest  in  his  share :  Held,  that 
the  daughters  took  for  life,  with  remain- 
der to  their  issue:  Held,  that  on  either 
daughter  dying  without  issue,  her  share 
would  go  to  the  survivors  of  the  four  chil- 
dren, in  like  manner  as  their  original 
shares.    Jackson  v.  Forbes^  88 

5.  J.  L.,  by  his  will,  devised  his  manors 
to  trustees,  upon  trust,  to  convey  the 
same  to  his  son,  J.  H.  L.,  for  life;  with 
remainder  to  trustees,  to  preserve  con- 
tmgent  remabders;  with  remainder  to 
the  second  and  other  younger  sous  of  J. 
H.  L.,  in  tail  male.  There  was  no  limita- 
tion to  the  first  son  of  J.  H.  L.,  but  the 
declaration  of  the  trusts  of  the  term  con- 
tained a  provision  to  raise  money  for  the 
daughters  on  failure  of  issue  male  of  the 
body  of  J.  H.  L.  The  will  also  provided, 
that  in  case  J.  H.  L.  should  have  any 
children  other  than  and  besides  an  eldest 
or  only  son,  then  money  might  be  raised 
by  him  for  the  portion  of  younger  sons  or 
daughters:  Held,  that  the  true  construc- 
tion of  the  will  was,  that  the  Jirsi  son 
should  have  an  estate  tail  male  in  rever- 
sion after  the  death  of  his  £ither.  Lang- 
ston  V.  Pote,  119 

6.  R.  K,  by  his  will,  gave  aU  his  per- 
sonal estate  to  R.  F.  and  I.  F.,  that  is  to 
say,  (he  then  enumerates  several  particu- 
lars,) in  trust  for  the  following  purposes: 
that  the  same  be  not  liable,  or  resorted  to 


for  the  payment  of  mortgages  or  bond 
debts  until  the  legacies,  debts  and  charges 
thereinafter  mentioned  should  be  satisfied, 
and  as  soon  as  that  could  be  effected,  the 
same  was  to  be  resorted  to  in  relief  of 
his  real  estate.  The  testator  then  gave 
several  legacies  to  his  wife  and  children, 
and  bequeathed  the  residue,  after  the  re- 
spective charges  thereby  made  thereon, 
to  his  eldest  son :  Held,  that  the  residae^ 
as  well  as  the  enumerated  articles,  were 
subject  to  the  charges  in  the  will  men- 
tioned.   Nicholas  t.  Nicholas,  269 

T.  Bequest  of  a  sum  of  501  to  each  of 
the  three  children  of  A.  Now  A.  had 
five  children :  Held,  that  each  child  was 
entitled  to  60t   Harrison  v.  Harrison,  273 

8.  An  old  gentleman,  who  had  several 
children  and  grandchildren,  had  made 
and  executed  two  wills,  and  disputes  bar- 
ing arisen  m  the  family  about  them,  some 
of  the  oldest  members  of  it  entered  into 
an  agreement  amongst  themselves  for  a 
division  of  liis  real  and  personal  estate. 
This  was  to  be  taken  the  next  day,  to  the 
testator,  ibr  Ms  approbation,  and  h^  was 
to  be  desired  to  cancel  bol^  wills.  In 
the  course  of  the  night  the  testator  died. 
The  personal  property  was  divided  acoor* 
ding  to  the  agreement,  and  a  deed  of  co- 
venant was  executed  with  respect  to  the 
appropriation  of  the  real  estate ;  which 
deed,  the  party  whose  rights  under  the 
last  will  would  be  much  diminished  by  it, 
understood  to  be  a  deed  for  carrying  the 
first  agreement  mto  execution;  but,  in 
fiict,  the  two  instruments  differed  in  many 
particulars:  Held,  that  the  first  agree- 
ment was  only  a  recommendation  to  the 
testator,  and  could  not  be  carried  into 
effect  in  equity:  Held,  that  the  second 
agreement  or  deed  differing  f^om  the  first 
agreement,  whilst  it  was  understood  to 
contain  corresponding  provisions,  oould 
not  be  carried  into  effect.  No  cosis  given, 
the  defendant  having  secluded  the  testa- 
tor from  the  other  members  oi  the  &mily. 
BeasiaU  v.  Swain^  288 

9.  A  testator  having  directed  his  ex- 
ecutors to  pay  the  interest  of  the  residue 
to  a  woman  during  her  life,  and  after  her 
decease  to  divide  the  residue  amongst  the 
next  of  kin.  Held,  the  next  of  kin  at  the 
testator's  death  were  ^e  persons  entitled. 
ColUsam  v.  Sams,  346 

10.  A  testatrix  directs  that  the  interest 
of  6,000A  shall  be  paid  to  her  son  during 
his  life,  and  at  his  death,  one-half  of  the 
stock  to  go  to  the  son's  eldest  male  child 
living  at  the  death  of  the  testatrix;  the 
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other  3,0002.  to  be  divided  in  equal  sham 
between  his  other  children  lawfiilly  begot- 
ten; but  should  the  son  of  the  testatrix 
die  without  leaving  issue,  then  she  gave 
the  6,0002.  over  to  her  two  other  children 
during  their  lives,  and  at  their  deaths  to 
their  issue ;  and  if  either  of  them  should 
die  without  leaving  iasue,  then  to  the 
grandchildren  which  should  remain.  By 
a  codicil  the  testatrix  willed,  that  upon 
the  death  of  each  one  of  her  children  who 
had  issue,  that  her  grandchildren's  share 
be  settled  upon  them,  to  enjoy  the  in- 
terest during  their  lives,  and  afterwards 
to  revert  to  then:  children :  Held,  that  in 
respect  to  the  g^ft  to  the  eldest  male  child 
of  the  son  "  living  at  my  death,"  the  lim- 
itation over  by  the  codicil  of  the  3,0002. 
given  to  him  by  the  will,  is  within  the 
rules  of  law :  Held,  that  the  gift  of  the 
3,0002.  to  the  other  children  of  the  testa- 
trix's son,  being  general,  extended  to  all 
the  children  he  might  have,  either  before 
or  after  her  death ;  and  that  the  limita- 
tion over  by  the  oodldl  to  their  children, 
was  therefore  void.    Arnold  v.  Congreve, 

347 

11.  An  estate  cannot  be  limited  after 
an  estate  to  unborn  cluldren.  358 

12.  Where  a  limitation  is  to  grandchil- 
dren generally,  it  extends  not  only  to 
those  in  esse  at  the  death  of  the  testatrix, 
but  those  bom  afterwards,  and  therefore 
any  limitation  to  their  diildren  is  not 
within  the  rules  of  law.  359 

13.  Where  a  codicil  fails  by  reason  of 
its  giving  an  interest  too  remote,  the  will 
is  not  affected  by  the  codicil,  and  the  in- 
terest of  the  legatees  rest  upon  the  con- 
struction of  the  will  only.  359 

14.  And  where  grandchildren  by  a  will 
take  an  absolute  interest,  and  a  codicil 
made  for  the  purpose  of  letting  in  great- 
grandchildren having  failed,  the  interest 
C^ven  to  the  grandchildren  by  the  will 
will  not  be  displaced  by  the  codicil  Ibid. 

15.  A  testatrix,  by  her  will,  directed 
that  the  interest  of  the  residue  of  her  es- 
tate should  be  divided  between  her  four 
sisters  during  their  natural  lives,  and  on 
their  deaths  the  interest  to  be  applied  in 
the  maintenance  or  education,  or  accumu- 
late for  the  benefit,  of  the  children  of  each 
of  the  sisters  so  dying,  until  they  should 
severally  attain  the  age  of  twenty-two, 
and  upon  their  attaining  that  age  they 
were  to  become  entitled  to  their  mother's 
share  of  the  principal ;  and  ui  case  of  the 
death  of  either  of  them  under  that  age, 


leaving  issue,  such  issue  to  be  entitled  to 
their  respective  parents'  share,  at  such 
time  as  the  parents  would  have  been  en- 
titled thereto  if  living:  Held,  that  the 
gift  to  the  children  of  the  sisters  was  too 
remote,  and  they  being  void,  the  subse- 
quent gifts  were  also  void,  and  the  shares 
as  they  drop  in,  belonged  to  the  next  of 
kin.     Vatodrey  v.  Ge(kie9,  361 

18.  It  has  been  held,  that  the  court 
will  construe  a  residuary  gift  more  favor- 
ably than  a  general  legacy,  to  make  it 
vest  in  order  to  prevent  an  intestacy.    367 

17.  A  legacy  cannot  be  held  to  be 
vested  where  it  is  given  over,  if  the  lega- 
tee do  not  attain  a  certain  age,  although 
maintenance  be  given;  the  gift  over  re- 
pels all  presumption  of  vesting.         Ibid. 

18.  As  to  fireehold,  a  different  rule  pre- 
vails. Aid. 

19.  A.,  by  his  will  in  October,  1823, 
ffave  12,6002.  and  10,0001,  42.  per  cent, 
bank  annuities.  There  were  at  that  time 
two  stocks  at  42.  per  cent,  and  the  testa- 
tor had  moneys  in  each.  One  of  those 
stocks  was,  prior  to  his  death,  reduced  to 
32.  105.  per  cent. :  Held,  that  the  legatees 
were  entitled  to  have  the  resi^ctive 
amounts  in  the  other  42.  per  cent  annui- 
ties still  existing.    Banks  v.  Sladen^  407 

20.  A  testator  having  given  by  his  wiU 
legacies  to  his  several  daughters,  directed 
tlmt  1,0002.  of  the  legacy  to  each  of  them 
should  be  invested  in  the  name  of  trus- 
tees, and  the  daughter  entitled,  in  trust 
to  pay  her  the  interest,  for  which  her  re- 
ceipt c^ould  be  sufficient,  and  it  should 
not  be  subject  to  the  debts  of  her  hus- 
band, and  the  principal  should,  after  her 
dea^  pass  and  be  subject  to  any  will  or 
disposition  she  might,  under  her  hand  and 
seal,  make  thereof)  and  for  want  thereof 
should  go  to  her  personal  representatives. 
The  pl^tiff  married,  in  succession,  two 
of  the  daughters:  Held,  that  the  words 
"  personal  representatives  "  mean  execu- 
tors and  administrators;  that  the  wife 
took  an  absolute  interest,  and  that  the 
husband,  on  her  death,  became  absolutely 
entitled.  The  marriage  with  the  second 
sister  havmg  been  solemnized  in  Scotland, 
an  inquiry  was  directed  whether  it  had 
actually  taken  place.     Sdberton  v.  Skeds, 

383 

21.  Gift  to  a  wifb ;  and  if  she  make  no 
disposition  of  it,  then  over:  Held,  an  ab* 
solute  gift    Bourn  v.  Gibbe,  414 
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22.  Bequest  of  10,0002.  provided  the 
l^;atee  attain  twenty-one.  In  a  subse 
qnent  part  of  the  tdll,  the  testator  ap- 
pointed guardians,  whom  he  requested  to 
attend  particularly  to  the  educsatlon  and 
Well  being  of  the  legatee,  ilnd  see  that 
'tiie  was  properly  ilnd  virtuously  brought 
up  and  educated:  Held,  that  the  interest 
of  the  legacy  was  applicable  to  the  maln^ 
tenanoe  of  the  legatee,  but  the  principal 
was  contingent    Mills  y.  BcbartSj      47G 

23.  A.  legatee  being  a  natural  chUd, 
the  testator  has  no  power  to  appoint 
guardians  for  her,  but  the  persons  named 
in  the  will  being  well  known  to  the  court 
as  proper  persons,  they  were  appointed 
guardians,  without  areferenoe  to  the  mas- 
ter. Ibid. 

24.  Bequest  of  residue  upon  trust,  to 
pay  the  dividends  to  three  persons  during 
their  lives  and  the  lifb  of  the  survivor  of 
them ;  and  after  their  deaths  to  transfer 
the  principal  to  A.  and  Bi,  and  if  eitiier 
of  them  died  beibre  his  share  <^  the  trust 
money  became  payable,  without  leaving 
issue  of  his  body  lawfully  begotten,  then 
fais  share  should  go  to  the  survivor  when 
his  original  share  would  become  payable. 
A.  died  in  the  lifetime  of  the  testator.  B. 
survived  the  testator  and  the  persons  to 
whom  life  interests  were  given:  Held, 
that  B.  was  entitled  to  one  moiety  as  his 
original  share,  and  to  the  other  moiety  as 
having  survived  A.,  who  died  without 
leavmg  issue  of  his  body.  Humphreys  v. 
JBbwSs  and  others^ '  497 

26.  Bequest  ofresidue  to  trustees  upon 
trust  for  testatrix's  brother's  children  and 
liL*s  children,  to  be  equally  divided  be- 
tween them ;  the  dividends  to  be  liud  out 
by  the  trustees  as  should  be  most  advan- 
tageous for  them ;  birt  no  part  of  the  divi- 
dends to  go  Ibr  their  board  or  education, 
but  the  same  to  accumulate  for  them  until 
&ey  come  to  the  age  of  twenty-one  yean. 


M.  was  herself  one  of  the  children  of  the 
t6Btatrix*B  brother:  Held,  that  the  chil- 
dren bom  at  the  death  of  the  testatrix 
took  vested  interests:  Held,  that  the  tes- 
tatrix did  not  mean  to  mdude  k.  as  one 
of  the  children  of  her  brother.  BuU  v. 
Jok/iSf  513 

26.  The  testator  directed  his  personalty 
to  be  invested  for  the  sole  use  and  main- 
tenance of  his  daughter  until  she  arrived 
at  twenty-one;  and  when  she  attained 
twenty-one,  the  remainder  to  be  paid  to 
the  daughter.  She  died  under  twenty- 
one:  Held,  a  vested  interest  Bofe  v. 
Sowerbyj  3t6 

27.  An  heir  at  law,  in  his  answer  to 
a  bill  to  establish  a  will,  admitted  that  the 
will  tras  well  executed  and  the  sanity  of 
the  testator.  The  heir  died,  and  the  bill 
was  revived  against  his  brother,  who  dis- 
puted the  execution  of  the  will,  and  the 
sanity  of  the  testator:  Held,  that  the 
court  would  not  allow  him  to  do  so. 
Livesey  v.  Harding^  4G0  ■ 

28.  A  devise  to  daughters  and  the  heirs 
of  their  bodies,  as  tenants  in  common; 
and  if  only  one,  to  such  only  daughter  and 
the  heirs  of  her  body,  with  remainder,  in 
de&ult  of  issue,  to  the  testator's  right 
heira:  Held,  that  there  were  cross  re- 
mainders between  the  'daughters.      Ibid. 
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